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ADVERTISEMENT 


TO 


THE  FOUR  VOLUMES. 


JT  is  necessary  to  apprize  the  Reader  that  in  the 
Progress  of  printing  this  Work  some  of  the  Acts 
there  referred  to,  especially  those  relating  to  the  Navi- 
gation Laws,  have  been  repealed  or  modified  by  the 
3  Greo.  4.  c.  42,  43,  44^  and  45,  and  other  Acts  ;  and 
as  it  is  impracticable  in  a  Work  of  this  Magnitude  to 
state  every  Enactment  or  Decision  existing  at  the 
Time  it  is  published,  the  Author  proposes  to  publish 
annually  an  Appendix  or  concise  Statement  of  the 
Enactments  and  Decisions  in  the  preceding  Year,  so 
as  to  continue  the  practical  Utility  of  the  Work. 
The  Author  cannob  refrain  from  acknowledging  the 
valuable  Assistance  of  his  Son,  Mr.  Thomas  Chitty, 
in  preparing  the  Third  and  Fourth  Volumes  for 
Publication. 

28th  November  1823. 
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PREFACE. 


In  aubmitting  this  Treatise  to  the  Public,  it  may  not  be 
impropeT  to  prefix  a  short  prospectus,  <h:  analytical  view  of 
its  contents,  by  which  the  reader  will  be  enabled  to  judge 
how  far  the  subject  proposed  to  be  considered  may  be 
worthy  of  his  attention. 

Upon  the  law  o£  real  property,  and  upon  most  other  legal 
subjects,  there  are  already  before  the  public  several  very 
able  Treatises  and  Digests,  but  it  is  matter  of  surprise 
that  there  is  no  work  upon  an  extended  scale  relating  to 
the  laws  of  Commerce,  Mamffactures,  and  Contracts.  The 
older  books  and  abridgments  are  exceedingly  deficient 
upon  these  subjects;  and  though  there  are  many  useful 
modem  Treatises  on  some  detached  parts,  there  is  no  work 
afibrding  a  comprehensive  view  of  the  whole ;  and  yet  the 
subject  is  peculiarly  tnterestmgj  and  of  the  greatest  practical 
importance.  It  is  interesting  to  trace  the  springs  of  our 
resources,  the  channels  through  which  they  flow,  and 
the  distribution  by  which  they  are  made  to  invigorate  and 
refresh  the  state  in  all  its  departments  and  relations.  When 
I  we  compare  the  geographical  extent  of  Great  Britain,  with 

that  of  most  of  the  European  States ;  and  when  we  reflect 
on  the  recent  events  on  the  Continent,  when  Great  Britain 
was  enabled  to  contend  with  effect  against  a  power,  by 
which  almost  all  other  nations  were  successively  reduced 
jto  subje^ction  j  it  cannot  but  occur  to  our  minds,  that  the 

aS 


VI  PREFACE. 

constitution  and  the  municipal  regulations  of  this  coontrjr 
must  possess  some  inherent  and  paramount  advantages, 
enabling  us  to  avert  the  misfortunes  which  overwhelmed 
the  rest  of  Europe,  Of  thegp  advantages  our  Commercial 
Constitution  appears  to  comprehend  a  very  considerable 
proportion.  Providence  has  indeed  bestowed  upon  Great 
Britain  a  proud  security  against  foreign  encroachments  in 
the  virtues  of  her  national  character.  But  this  character 
with  all  its  firmness  would  scarcely  have  supported  her 
under  the  unexampled  pressure  of  recent  events,  without 
those  resources  of  private  wealth  and  national  defence, 
which  she  has  been  enabled  to  derive  from  her  Commerce^ 
as  regulated  by  the  judicious  policy  of  her  legislature.  In 
a  practical  point  of  view  also,  it  is  equally  important  to  the 
statesman,  the  lawyer,  and  the  merchant,  to  be  well 
acquainted  with  the  national  and  municipal,  public  and 
private  regulations  affecting  Commerce  and  Manufactures  / 
to  the  statesman,  as  enabling  him  to  suggest  improvements, 
to  extend  the  export  and  the  import,  and  the  domestic 
trade,  and  to  increase  the  revenue  of  the  country ;  to  the 
lawyer,  as  enabling  him  to  understand  and  apply  to  cases 
as  they  may  arise  the  different  provisions  of  the  commercial 
code ;  and  to  the  merchant,  as  enabling  him  to  ascertain  the 
advantages  or  disadvantages  resulting  from  particular 
branches  of  commerce,  and  to  avoid  those  risks  and 
forfeitures  which  are  so  frequently  incurred  by  the 
violation  of  many  commercial  regulations.  Impressed 
with  these  considerations,  I  have  resolved  to  oflfer  to  the 
public,  the  result  of  my  professional  labours  on  these 
interesting  topics. 

The  subject  is  divided  into  two  parts  j  the  Jlrst  relates 
principally  to  those  public  regulations,  inter-national  as  well 
as  municipal,  which  af!ect  foreign  and  domestic  commerce 
and  manufactures  in  general,  and  in  particular  those  of 
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Great  Britain ;  and  the  seccmd  comprehends  a  view  of  the 
law  as  it  more  immediately  afifects  the  transactions  in  trade 
and  commerce  between  private  individuals.  And  in  order 
to  render  the  work  more  complete,  a  volume  is  added  con- 
taining all  the  principal  treaties,  statutes,  documents,  in- 
struments, and  securities,  that  may  be  found  useful  to  resort 
to,  examine,  or  adopt  in  commercial  afiairs. 

The  present  volume  commences  with  introductory  obser- 
vationsy  comprehending  a  general  view  of  those  principles 
in  political  economy  upon  which,  with  views  more  or  less 
comprehensive,  the  legislators  of  almost  all  countries  have« 
proceeded  in  the  prosecution  or  regulation  of  trade,  whethet 
foreign  or  domestic.  In  this  place  are  shortly  considered 
the  effects  of  commerce  upon  population,  and  its  consequent 
importance^  the  natural  order  and  progress  of  its  growth 
in  all  communities,  and  the  specific  descriptions  of  traffic 
which  in  general,  or  under  peculiar  circumstances,  have 
been  deemed  the  most  advantageous  to  a  state,  as  well  as. 
to  the  individuals  pursuing  it.  The  adoption  by  the  British 
law  of  the  doctrines  laid  down  in  the  best  treatises  on  these 
subjects,  wDl  be  found  traced  and  illustrated.  This  concise 
enquiry  into  the  principles  and  reasons  upon  which  the 
commercial  regulations  have  proceeded,  is  best  calculated 
to  lead  to  the  due  understanding  and  construction  of  them } 
and  the  theoretical  questions  necessary  to  the  clear  appre- 
hension of  the  subject  having  been  thus  disposed  of^  the 
way  will  be  prepared  for  the  consideration  of  those  direct 
provisions  which  form  the  matter  of  the  subsequent 
chapters. 

After  these  preliminary  enquiries,  we  are  naturally  led, 
in  taking  a  comprehensive  and  practical  view  of  the  prin- 
ciples and  rules  of  the  whole  Commercial  Law,  First,  to 
enquire  how  the  commerce  of  any  country,  and  of  our  own 
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in  particular,  may  be  legally  affected  by  acts  of  foreign 
states,  in  time  of  peace  or  war :  Secondly,  how  the  com* 
inerce  of  our  own  country  is  publicly  affected  by  her  own 
municipal  regulations :   Thirdly,  how  such  commerce  is 
affected  by  those  regulations  which  relate  merely  to  the 
private  interests  of  trade:  Fourthly,  the  instruments  and 
securities  employed  to  facilitate  commerce ;  and  Fifthly, 
the    remedies    for    the    infraction  of  commercial  rights. 
Following    this  arrangement  of   the  subject,  the  Second 
Chapter  contains  those  laws  by  which  nations  are  regulated 
in  their  commerce  with  each  other.    This  law  of  nations,  as 
iionnected  with  commerce,  comprehends  the  principles  of 
national  independence — the  intercourse  of  nations  in  peace 
—the  privileges  of  ambassadors,  consuls,  and  inferior  officers 
—the  commerce  of  the  subjects  of  each  state  with  those  of 
the  others-— the  grounds  of  just  war,  and  the  modes  of  con« 
ducting  it — the  mutual  duties  of  belligerent  and  neutral 
powers — the  limit  of  lawful  hostility — ^the  rights  of  conquest 
—the  faith  to  be  observed  in  warfare — the  force  of  an  armis- 
tice, of  safe-conduct,  and  passports — the  nature  and  obligation 
of  alliances — the  means  of  negociation,  and  the  authority  and 
interpretation  of  treaties.    These,  and  many  other  important 
subjects,  forming  a  complete  practical  system  of  the  law  of 
nations,  and  obviously  most  materially  affecting  commerce, 
are  first  considered.     The  three  divisions  of  the  law  of 
'nations,  into  the  voluntary,  the  customary,  and  the  conven- 
tional law,  are  fully  considered,  as  they  regulate  commerce, 
and  in  particular  the  latter,  as  it  affects  the  construction  of 
commercial  treaties. 

The  importance  of  the  office  of  consul^  in  commercial 
afiairs,  is  so  considerable,  that  the  whole  of  the  third 
chapter  is  occupied  in  considering  his  appointment,  qualifi*' 
Cations,  duties,  privileges,  protection,  and  remuneration. 
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In  the  Jburih  Chapter,  the  Jreedam  of  trade  is  oon«» 
^dered^  the  illegality  of  restrictions  on  the  commerce  of 
independent  states,  the  right  of  a  nation  to  limit  her  own 
commerce,  and  consequences  of  infraction;  the  right  to 
refuse  free  passage  by  land  or  water,  or  limit  the  same,  and 
of  the  dominion  of  the  seas ;  the  British  Seas  and  conse- 
quent rights,  and  the  modification  of  these  several  rights 
and  duties  of  nations  by  particular  treaties. 

In  the^^  sixthf  and  seventh  chapters,  as  branches  of  the 
before-mentioned  right  of  a  nation  to  limit  her  own  com- 
merce, are  very  fully  conisidered,  the  law  of  this  country 
respecting  the  residence  and  commerce  of  AUenSy  Denizens^ 
and  NaturaUzatian  ;  the  Navigation  Laws  of  Great  Britain, 
as  they  afiect  the  Coasting  trade;  the  European  trade; 
the  Asiatic,  African,  and  American  trade ;  the  Colonial 
and  Plantation  trade,  and  British  Shipping ;  and  the  whole 
of  the  very  important  laws  relating  to  the  British  Fisheries* 

The  Mercantile  Law  of  Nations,  in  time  of  peace,  having 
thus  been  amply  treated  of,  the  eighth  chapter  proceeds  to 
explain  the  spirit  and  effect  of  War,  as  it  ajffects  the  com* 
merce  of  belligerents.  The  illegality  of  commercial  inter- 
course between  the  belligerents  themselves ;  the  consequent 
invalidity  of  all  insurances,  and  other  contracts  by  which 
such  intercourse  may  be  encouraged  or  protected  ;  and  the 
consequences  of  hostile  embargoes  and  capture,  and  what 
property  is  liable  to  be  taken,  and  the  other  branches  of  lav 
connected  with  the  subject,  are  fully  considered ;  and  the 
invaluable  decisions  of  Sir  W.  Scott  upon  these  subjects  will 
be  found  extracted  and  arranged. 


I  From  the  effect  of  war  upon  the  commerce  of  the  belli- 

gerents themselves,  the  most  natural  transition  is  to   its 
,e£kct  upon  the  commerce  of  Neutrals  \  and  accordingly  this 
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constitutes  the  subject  of  the  nintii  chapter.  Here  are  con* 
sidered,  ^st,  the  general  rights  and  immunities  of  neutral 
commerce,  and  the  exceptions  to  those  rights  and  immuni* 
ties.  These  exceptions  will  be  found  viewed  in  two  classes; 
first,  the  instances  where  some  limitations  are  necessarily 
imposed,  even  upon  the  neutral  who  preserves  his  character 
of  neutrality ;  and,  secondly,  the  instances  where  the  pro* 
perty  of  the  neutral  is  forfeited  by  his  misconduct  in  vio- 
lating that  character.  Under  the  former  head  fall  the 
cases  of  pre-emption,  embargo,  stoppage,  and  prohibition  in 
general  Under  the  latter  will  be  included,  first,  the  open 
violations  of  neutrality,  by  contraband  trade,  by  infraction  of 
blockade,  or  by  the  prosecution,  during  war,  of  a  commerce 
not  permitted  during  peace ;  and,  secondly,  the  secret  vio- 
lations of  neutrality  by  collusive  agreements  with  the  enemy, 
and  other  frauds  of  whatsoever  description.  These  state- 
ments are  followed  by  an  explanation  of  the  duties  which 
are  owing  to  neutrals  from  those  belligerents,  in  whose  fa- 
vour such  open  or  secret  violations  have  taken  place.  Some 
observations  are  subjoined  on  the  claims  of  visitation  and 
search,  as  connected  with  the  rights  of  seizure ;  and  this 
division  of  the  subject  will  conclude  with  a  view  of  the 
spirit  in  which  the  foregoing  rights  and  provisions  have 
been  acknowledged,  construed,  and  enforced,  by  the  munir 
cipal  law  of  Great  Britain. 

In  the  tenth  chapter  are  considered  the  dispensations  with 
the  legal  effect  of  war  upon  the  commerce  of  belligerents 
and  neutrals,  by  means  of  the  King's  proclamation,  pass- 
ports and  safe-conducts,  licences,  orders  in  council,  and 
temporary  statutes ;  and  in  particular  the  decisions  relative 
to  licences  will  be  found  collected. 

Having  thus  examined  the  modes  by  which  the  commerce 
of  a  country  may  be  B&cted  by  the  acts  of  foreign  states. 
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TRflietfaer  in  time  of  peace  or  war,  Id  the  eleventh  chapter 
the  modes  hy  which  the  cominerce  of  Great  Britain  in  par- 
Ocular  is  pubUdy  affected  by  her  own  municipal  regulations 
are  considered ;  and  in  particular  the  general  policy  and 
r^gulationd  of  this  country  with  respect  to  foreign  trade. 
The  different  restraints  and  encouragements  of  importation 
and  espartation^  to  or  from  the  United  Kingdom ;  the  re- 
stnunts  by  express  prohibitions,  or  by  the  imposition  of  high 
duties,  and  the  encouragements  of*  importation  by  bounties, 
by  redaction  of  duties,  by  the  bcmding  and  warehousing 
system,  and  by  the  establishment  of  the  various  docks  and 
the  regulations  affecting  them ;  and  the  encovragements  of 
eaportoHon.  by  bounties  and  drawbacks.  Then  are  con- 
sidi^ed  the  encouragements  and  facilities  to  the  foreign 
commerce  of  tbis  country  by  commercial  treaties  in  general, 
and  u  particular  by  the  treaties  between  this  country  and 
Prance,  Spaing  Portugal,  Russia,  Sweden,  the  Netherlands, 
Sicily,  the  Ionian  Islwds,  and  America. 


In  the  twetflh  chapter,  the  remaining  encouragements 
afforded  to  the  foreign  commerce  of  Great  Britain,  and 
derived  from  her  colonies  and  settlements  abroad,  and  from 
the  establishment  of  the  principal  foreign  commercial  com- 
panies and  societies,  are  considered.  The  utility  and 
practical  effect  of  the  colonial  trade,  and  of  the  establish- 
ment of  exclusive  companies,  are  examined.  The  laws 
respecting  trade  in  the  colonies,  plantations,  and  islands  of 
Great  Britain  are  pointed  out,  together  with  the  redress  for 
crimes  and  injuries  committed  there.  A  concise  account 
is  also  given  of  the  East  India  Company  and  trade  to  the 
East  Indies,  the  West  India  trade,  the  Hudson's  Bay  Com- 
pany,  the  South  Sea  Company,  the  African  Company,  the 
Sierra  Leone  Company,  the  Russia  Company,  and  the 
Turkey  Company. 
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The  ihirteenffi  chapter,  which  concludes  the  present 
volume^  relates  to  the  principal  charges  imposed  on  trade 
by  the  Customs  and  duties  of  Excise.  These  are  defined,  and 
the  relative  advantages  of  each  are  concisely  considered. 
A  practical  view  of  the  law  of  Customs  is  then  given  in  the 
following  order :  First,  The  history  of  the  customs,  and 
the  modes  by  which  they  were  anciently  levied.  Secondly, 
the  modem  consolidation  acts,  and  the  mode  in  which  this 
part  of  the  revenue  is  now  collected,  (and  herein,  1st,  of  the 
duties  on  importation ;  2d,  on  exportation ;  3d,  on  goods 
carried  coastwise ;  4th,  the  tonnage  duties ;  5th,  the  south- 
sea  duties ;  6th,  the  quarantine  duties ;  7thf  the  tonnage 
duties  ;  8th,  the  countervailing  duties  charged  on  the  trade 
between  Great  Britain  and  Ireland.)  Thirdly,^  the  regu- 
lations prescribed  by  law  to  secure  the  payment  of  these 
duties,  (and  herein,  1st,  of  the  ports  and  places  at  which  a 
vessel  may  lawfully  receive  or  discharge  her  cargo;  2d, 
the  time  assigned  for  the  discharge  or  loading ;  Sd,  the 
manifest ;  4th,  the  master's  report,  and  the  merchant's 
entry — the  valuation  of  the  goods — the  bill  of  sight — the 
allowances  for  tare,  damage,  &c. ;  5th,  the  cocket  or  clear- 
ance ;  6th,  the  warrant  for  landing  or  shipping  goods,  and 
the  presence  of  the  officer ;  and  7th,  the  regulations  on  car- 
rying goods  coastwise.)  Fourthly,  the  penalties  and  for- 
feitures consequent  on  trading  in  prohibited  and  imcustomed 
goods,  or  non-observance  of  the  foregoing  regulations — the 
powers  of  searching  for  and  seizing  such  goods — the  method 
of  procuring  restoration  thereof — and  the  immunities  and 
protections  aiforded  to  the  officers  of  customs  and  excise, 
and  the  liabilities  which  they  incur.  This  chapter  con- 
eludes  with  a  concise  statement  of  the  enactments,  regula- 
tions, and  decisions  relative  to  the  duUes  of  Excise^  under 
iliree  heads,  viz.  Firsts  the  provisions  connected  with  the 
principal  articles  subject  to  duties,  arranged  in  alphabetical 
order.    Second^,  those  provisions  of  a  general  nature  which 
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relate  to  licences,  entries,  permits,  &c. ;  and  Thirdly ^  the 
modes  of  recovering  the  duties,  and  the  penalties  and  for^ 
feitures  incurred  by  the  non-payment  of  them,  or  the  non* 
observance  of  the  regulations  for  securing  such  payment. 


The  second  volume  relates  to  the  other  pubUc  and  general 
regulations  which  affect  the  foreign  as  well  as  inland  Com- 
merce and  the  Manufactures  of  Great  Britain. 

With  respect  to  firdgn  trade,  the  commercial  law  is 
considered,  as  it  relates  to  Quarantine — Lighthouses, 
Beacons,  and  Sea  Marks — Pilots — Ports,  Havens,  Roads, 
Harbours  —  Port  Duties  and  Tolls — Ballast — Convoys — 
Wreck  and  Jetsam — Pirates  and  Sea  Rovers. 

With  respect  to  itdand  trade,  are  considered  the  laws  re- 
lating to  Canals,  Roads,  Railways,  and  Tolls  incident 
thereto — Markets  and  Fairs,  Tolls  and  Sales  in  Market 
overt — Hawkers  and  Pedlars — Weights  and  Measures — 
Money — the  encour^emen^  of  particular  branches  of  trade, 
aa  new  discoveries  by  grants  of  patents,  and  exclusive  privi- 
leges to  companies  and  corporations  ;  the  bye  laws  of  the 
latter  j  the  prevention  qf  hffimes  to  trade  by  the  laws  relat- 
ing to  forestalling,  regrating,  engrossing,  monopolies,  false 
rumours  and  conspiracies. 

The  King^s  Prerogative  in  regulating  or  affecting  trade  is 
then  fully  considered,  as  well  in  its  relations  to  foreign  as  to 
domestic  commerce. 

This  volume  then  concludes  with  a  copious  arrangement 
of  the.enactmentSi  regulations,  and  decisions  respecting  the 
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Manufactures  of  this  kingdom ;  an  undertdcing  which  it 
is  hoped  will  be  found  no  less  interesting  and  useful  than  it 
is  novel. 


The  third  volume  relates  to  those  municipal  regulations 
which  principally  affect  the  private  interests  of  trade,  and 
here  are  considered  mercantile  contracts  in  general^  tiie 
several  leading  distinctions  between  simple  contracts  verbal 
or  written ;  deeds^  and  contracts  of  record,  with  the  respective 
advantages  peculiar  to  each  form  of  contract  under  particular 
circumstances  of  commercial  intercourse  ^  the  capacity  of 
the  contracting  parties ;  the  sufficiency  of  the  consideratian  i 
and  the  legality  of  the  matter  stipulated  to  be  performed  ^ 
the  Jbrms  of  the  contract,  and  when  it  must  be  in  writings 
under  the  provisions  of  the  statute  against  frauds,  and  the 
other  requisites,  with  a  Digest  of  the  stamp  2iCts  and  decisions 
as  they  affect  mercantile  instruments ;  and  how  a  contract 
is  to  be  construed^  and  may  be  performed,  avoided,  or  deter** 
mined. 

Then  follow  the  important  laws  respecting  the  persons' 
engaged  in  commerce^,  as  partners,  appfentiCeSj  principals 
and'  agents,  fdctOT^s  etnd  Brokers,  mcts^s  atid  Servants,  and  the 
rights  and  liabilities'  of  each. 

The  pritidpal)  conta-act^  relating' to  <u^mer>c»e,  ^'  tHdse  of 
manufacture,  sale,  (and  incidentally  the  right  rf  stoppage 
in  transitu)  exchange,  warranties,  hiring  and  loans,  are  then 
separately  considered. 

ft 

The  law  oi Bailees  is  then  stated,  in  its  relation  to  bankers 
and  other  persons  concerned  in  various  branches  of  com- 
merce, as  manufacturers,  packers,  warehousemeny  whAr- 
fingers,  and  carriers  by  land  and  water ;  and  the  right  of 
Uen  incident  thereto. 
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Th^i  follows  the  considm'ation  of  the  securities  for  the 
due  performaiice  of  mercantile  contracts,  as  bills  of  ex- 
change and  promissory  notes,  bankers  notes  and  checks  on 
bankers,  bonds,  warrants  of  attorney,  statutes  staple,  sta- 
tutes merchant,  mercantile  guarantees,  charter-parties,  and 
bills  of  lading. 

The  law  of  shipping,  as  it  affects  the  owners,  captain, 
seamen,  passengers,  and  merchant,  and  the  relative  rights, 
duties,  and  liability  of  each,  forms  the  subject  of  particular 
enquiry. 

Then  follows  a  digest  of  every  enactment  and  decision  on 
the  insurance  law,  as  well  as  it  afiects  ships,  and  goods  on 
board  thereof,  as  warehouses  and  buildings,  and  property 
therein. 

Having  thus  considered  all  the  rights,  duties,  and  liabili- 
ties incident  to  commerce,  tlie  remedies  for  the  infraction  of 
the  commercial  law  of  nations,  and  for  the  non-performance 
of  contracts,  either  in  case  of  solvency  or  insolvency,  are 
then  examined.  The  redress  for  the  violation  of  safe-con- 
ducts ;  infringement  of  rights  of  ambassadors  and  consuls  j 
piracy,  and  illegal  capture ;  and  the  course  of  proceedings 
in  Ae  courts  of  admiralty,  are  pointed  out. 

The  cases  in  which  a  specific  performance  of  a  contract 
may  be  enforced,  or  the  breach  of  it  prevented  by  a  court 
of  law  or  equity,  are  examined  ;  and  when  it  is  preferable  to 
resort  to  the  latter  court,  and  when  securities  unduly  ob- 
tained will  be  directed  by  that  court  to  be  cancelled.  The 
modes  of  obtaining  satisfaction  or  compensation  in  damages, 
either  stipulated  or  to  be  assessed,  by  set-off  and  mutual 
credit,  by  arbitration  or  by  action  j  and  the  redress  to  be 
obtained  under  composition  deeds,  deeds  of  inspection,  letters 
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of  licence,  and  under  the  Bankrupt  Laws  and  the  Insolvent 
and  Lords'  Acts,  are  subjects  fully  considered,  and  conclude 
this  volume. 


In  the  last  volumei^  or  Appendix^  will  be  found  a  com- 
prehensive collection  of  the  principal  treaties^  statutes^  public 
documents^  and  proceedings,  relating  to  commerce  and  trade, 
and  of  approved  modern  forms  of  contracts,  agreements, 
bonds,  indentures,  securities,  and  documents  of  every  de» 
scription,  calculated  either  to  elucidate  the  subject  of  the 
foregoing  volumes  to  the  profession,  or  to  be  of  practical 
utility  to  merchants,  planters,  traders,  notaries,  and  others, 
in  their  conduct  and  management  of  commercial  affiurs. 

A  table  of  contents,  and  of  the  names  of  the  decisions 
referred  to,  are  prefixed  to  each  volume^  which  also  contains 
a  full  index  of  the  matters  comprised  therein ;  and,  there* 
fore,  each  part  of  the  work  will  be  found  complete  in  itself, 
without  reference  to  the  other  volumes.  In  this  arduous 
and  laborious  undertaking  I  have  received  very  valuable 
assistance  from  my  industrious  pupils  Mr,  Robert  Tjrrwhitt 
and  Mr.  T.  W.  Tyndale  j  and  I  am  greatly  indebted  to  my 
friend  Mr.  David  Hughes  for  the  advantages  derived  from 
his  research  and  accurate  observations  on  many  parts  of  the 
subject.  I  fear,  that  notwithstanding  the  great  care  ob- 
served in  endeavouring  to  render  the  work  accurate,  the 
variety  of  the  subjects,  and  the  interruptions  incident  to 
professional  engagements,  may  have  occasioned  some  errors ; 
for  which,  however,  I  hope  the  candour  of  the  reader  will 
make  allowance. 


Temple, 
1st  Jan.  1820. 
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ON 


COMMERCIAL    LAW, 


CHAP.  L 

Introductory  Observations  on  the  Advantages  resulting 
from  Commerce  and  its  particular  Brandies^  and  ths 
Regulations  affecting  it. 

TT  is  an  acknowledged  principle  in  political  economy^  that  the  of  the  advantages 
*  great  object  of  all  rational  politics  is  to  produce  the  greatest  '®^*^"|?  ^'^"] 
qnairtxty  of  happiness  in  a  given  tract  of  country ; — that  this  is  stimulus  to  im-  . 
to  h6  effected  by  increasing  the  number  of  percipients,  provided  Snd'fiJSriw.'and 
thcjr  be  comfortably  supported ; — and  that  the  way  to  increase  consequent  sup- 
iacfa  nmnber  usefully  and  permanently,  is  to  increase  the  effective  of  population. 
demand  for  labour,  which  stimulates  the  improvement  of  agri- 
cnlture  and  other  sources  of  subsistence ; — and  that  consequently 
it  is  the  duty  of  every  legislator  to  adopt  measures  conducive  to 
dus  eod  (1).   It  follows  that  commerce^  and  the  regulations  which 
affect  it,  are  valuable  or  injurious  exactly  in  the  degree  in  which 
they  promote  or  retard  this  great  object. 

It  is  obvious  that  the  increase  of  population  must  be  effected 
principally  by  the  aicouragement  of  agriculture  and  fisheries^ 
iriiich  afibid  the  proviaioii  for  its  support  (9).  But  the  encourage-  ' 

(1)  2  Malthus*  433.    2  Saiitb»    Tueker  jon  Trade  and  Natundiza- 
200.     2  Palej,  Mor.  Phil.  345.    tien,  pert  2.  seot.  4.  7,  8,  ^c. 
Sif  J.  Child  on  Trade,  167,  &        (2)  1  Malthus,  272.  2f  Malthas, 

vol,.  !•  B 


On  Commerce^ 


[Ch.  1. 


ment  of  agriculture  can  take  place  only  by  an  increase  of  those 
equivalents  whidi  may  be  given  to  the  owners  of  the  soU  in 
exchange  for  its  produce  (1);  for  the  soil  or  any  tract  of  land 
will  yield,  with  due  cultivation,  a  much  greater  quantity  of  pro- 
duce than  can  be  necessary  for  the  support  of  the  owner^  and  of 
the  labourers  and  servants  whom  he  employs ;  and  therefore,  if 
there  were  no  equivalent  that  could  be  given  to  him  for  his 
superfluity,  if  there  were  nothing  which  he  wanted  and  others 
had  to  spare^  he  would  cease  to  produce  that  superfluity  at  all. 
He  would  bring  into  cultivation  only  so  much  land  as  would 
satisfy  the  immediate  wants  of  his  family  and  dependants^  and 
leave  the  rest  in  vast  forests  for  the  chase,  or  unproductive 
commons  for  the  cattle  of  his  villagers  (2).     He  would  not  part 
with  the  land,  because  that  would  diminish  his  power  and  im- 
portance; he  would  live,  as  our  ancestors  appear  to  have  done 
in  the  feudal  times  (3).      But  when,  by  the  introduction  of 
manufactures  and  commerce,  the  less  opulent  classes  of  society 
begin  to  prepare  and  to  offer  for  sale  something  of  their  own 
which  is  useful  or  ornamental,  and  to  seek  a  profit  by  circulat- 
ing in  one  district  of  the  state  the  natural  produce  peculiar  to 
another,  the  desire  of  possessing  these  new  or  remote  conve- 
niences* or  luxuries  becomes  a  motive  with  each  proprietor  of 
the  land  to  enlarge  its   cultivation,  and  by  the  consequently 
extended  distribution  of  the  earth's  produce^  population  receives 
a  fresh  impulse  (4).    This  impulse  having  once  been  originated, 
continues,   under  any  circumstances  of  tolerable  security,  to 
operate  with  gradual  but  imwearied  force  upon  the  uncultivated 
land  as  long  as  there  remains  a  want,  natural  or  artificial,  which 
domestic  skill  and  industry  can  gratify  {5).    TTie  manu&cturing 
and  commercial  classes  still  bring  into  market  either  goods,  or 


137.  See  W.  Somers  Tracts. 
Tol.  12*  p.  73.  Colquhoun  on 
Wealth,  &c.  of  British  Empire,  15. 
3  Adolphiis,  Polit.  Stat.  British 
Empire,  277  to  280,  for  some 
Judicious  observations  on  improve- 
ment of  fisheries. 

(1)  Id.  ibid.  2  Paley,  368. 370. 
3  Hume,  403.   2  Smith,  104. 

(2)  2Paley,368.  370,  1.374,5. 
2  Smith,  104.  3  Hume,  403.  An- 
derson's Hist.  Com.  vol.  1.  Pre- 
face,  and  id.  Introd.  p.  42.  AristoU 
Bcditics,  b,l.c.6. 


(3)  This  opinion  is  elucidated 
by  Sir  J.  Child  on  Trade,  Prefoce, 
and  by  the  passage  in  2  Smith's 
Wealth  of  Nations,  158,  ^c. 

(4)  3  Hume,  403.  2  Paley,  368. 
372.  2  Smith,  104.  Tucker  on 
Trade,  Introduction,  p.  6.  Sir 
J.  Child  on  Trade  and  its  Influence 
on  Population,  2d  part,  29,  30. 
35. 

(5)  Hence  it  is  clear  that  in- 
crease of  commerce  enhances  the 
value  of  land.  See  Sir  J.  Chiid*s 
Discourse    on    Trade,    Preface. 


Cb.  l.J         and  its  Regulatiofis  in  general.  S 

the  money  by  which  goods  are  represented,  and  the  agriculturtd 
classes  stiU  continue  to  purchase  those  goods,  or  that  money,  by 
an  increase  of  the  produce  of  the  earth.  And  all  orders  of  the 
state,  thns  mutually  enriching  themselves^  and  thus  equally  con^ 
tributing  to  augment  the  funds  for  the  maintenance  of  the 
labours,  become  more  and  more  .able  to  support  the  expences 
attendant  on  an  increase  of  population. 

But  as  every  climate  is  limited  to  certain  natural  produc-  Utility  of  foreign 
ticHis,  and  every  community  to  particular  manu&ctures^  beyond  **"""•"*• 
which  its  skill  does  not  extend,  the  quantity  of  conveniences  or 
luxuries  which  the  commercial  classes  of  each  country  could 
fiimish  to  the  proprietors  of  land  from  native  resources  alone^ 
would  be  too  small  to  encourage  the  cultivation  of  the  soil  in  a 
degree  sufficient  for  the  maintenance  of  a  large  popuhition.     It 
has  therefore  been  found  convenient  by  almost  every  state  to 
encourage  the  intercourse  oF  its  own  inhabitants  with  those  of* 
foreign  countries;  where  new  productions  may  be  gathered  from 
the  earth,  and  new  arts  acquired  from  the  people  (1).     The 
tm  and  the  wool  of  Great  Britain,  when  completely  distributed 
by  internal  commerce  to  all  the  districts  of  the  kingdom  which 
require  them  in  their  raw  state,  and  worked  up  into  manu&c* 
tores  for  the  complete  supply  of  all  the  British  individuals  with 
whom  an  effective  demand  exists,  would,  after  the  attainment  of 
these  immediate  objects,  become  merely  useless  without  foreign 
commerce.    The  agricultural  classes^  having  no  need  of  such 
commodities,  wpuld  not  enlarge  their  own  labour  to  procure 
them :  the  increase  therefore  in  the  produce  of  the  eaTih  would 
panse^  and  the  prc^ess  of  population  must  necessarily  be  im- 
peded for  want  of  a  commensurate  augmentation  in  the  means  of 
subsistence.     But  here  the  impulse  of  foreign  commerce  arises, 
and  applies  its  force  to  the  career  of  improvement.      The  tin 
or  the  wool  of  Great  Britain  is  carried  to  other  countries; 
and  their  cotton  and  tobacco,  for  which  a  demand  exists  tit 
home,  are  brought  hither  in  return.     The  necessity  for  these  is 


••  There  is  an  inseparable  affinity  trade  will  feel  it."  See  also  Tucker 

in  all  nations  and  at  all  .times  be-  on  Trade,  Introduction,  10  to  12. 

tween  land  and  Uade,  which  are  and  Anderson's  Hist.  Com.  vol.  1. 

twins,  and  have  idways  and  ever  Introduction,  p.  42.          ^^    •  l 

win  wax  and  wane  together.    It  {1)2  Paley,  3^3, 4, 5.2  Smith, 

cannot  be  ill  with  traite  but  land  119.  Tucker  on  Trade,  Introduc- 

inU  fall,  nor  ill  vrith  lands  but  tion,  2. 
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a  spur  to  agricultural  industry ;  the  treasures  of  the  earth  are 
now  call^  forth  in  greater  abundanoe;  and  the  mrreftfle  of  food 
and  of  peculation  gradually  proceeds,  and  will  proceed  until  the 
means  of  creating  and  gratifyii^  new  wants,  or  the  possibility  of 
Increasing  the  produce  of  the  soil,  shall  cease  and  be  totally 
exhausted. 


The  increase  of 
demand  for 
labour  and  em- 
ployment are 
the  best  en- 
couragements to 
increase  of  po- 
pulation. 


Interference  of 
legislature  how 
far  advisable. 


From  these  considerations  this  general  principle  may  be  de- 
duced, that  the  way  to  increase  the  peculation  of  a  country 
usefiiUy  and  pennanently,  is  to  increasie  the  eflSsctiTe  demand  tat 
labour  (I).  Whether  it  be  the  labour  of  the  husbandman,  who 
is  employed  by  the  occupier  of  the  land  to  till  and  reap  it ;  or  die 
labour  of  the  manitfiBtctUrer,  who  works  up  the  raw  productions 
of  nature ;  or  the  labour  of  the  merchant,  who  conv^s  from  one 
part  of  the  kingdom  to  another,  or  circulates  to  and  fro  between 
distant  kingdoms  the  natural  or  artificial  commodities  peculiar 
to  *each;  or  under  whatever  denomination  the  labour  may  fidl,  as 
kmg  as  it  be  wanted  and  amply  paid  for,  that  is  to  say,  as  long 
as  the  demand  for  it  be  really  an  effisctive  demand,  so  long  will 
the  increase  of  employment  be  yaluable  alike  to  the  individual 
who  supplies  it,  and  to  the  community  which  rewards  it;  so  long 
it  will  increase  the  general  power  to  purchase,  and  thus  en* 
courage  agriculture  to  provide  for  the  subsistence  of  a  still  in* 
creasing  population.  It  should  therefore  be  the  aim  of  every 
state,,  in  promoting  the  increase  of  its  population^  to  enlarge  as 
far  as  possible  the  quantity  of  that  employment  for  which  the 
people  in  general  will  be  willing  to  pay.  (2) 

• 

It  has  however  been  laid  down,  by  some  of  the  most  eminent 
writers  on  political  economy  (S),  that  this  is  not  to  be  eCbd;ed 
by  positive  institutions,  and  tliat  every,  active  interference  of  the 
legislature  with  its  subjects,  by  prohibiting  or  restraining  any 
particular  branch  of  honest  labour,  or  by  encouraging  any  parti- 
cular branch  at  the  expenceof  the  others,  whether  in  agriculture 
or  in  commerce,  has  uniformly  retarded  the  advances  o(  public 
opulence;  and  that  the  sound  policy  of  a  legislator  is  not  to- 


■« .  .t>.^. 


(1)  2  Paley,  367.  2  Smith,  200. 

(2)  2  Paley,  345,  6.  2  Malthus« 
433.    2  Smith,  200. 

(3)  2  Smith,  118,9.  125.  201. 
204,5.  3  Smith,  183.  2Malthu8, 
196.  2  Paley,  400.  402.  3  Hume, 


403.  Sir  J.  Child  on  Trade,  2d 
part,  pp.  46,  7.  81.  86.  132,  3. ; 
and  Buchanan's  Observations  on 
Smith's  Wealth  of  Nat.'  2d  ed. 
vol.  4.  pp.  156^  7. — Id*  Introduc- 
tion, 3. 
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uiyKMe  restricdcuis  or  r^pilations  upon  domestic  industry,  but 
nl^t^  to  prevent  them  firom  being  imposed  by  the  contrivance 
or  Ibliy  of  otheiB  (1).  Upon  this  point  the  opinions  of  those 
celfhnrffd  wiiter%  Smith,  Hume,  Faley,  and  Maltbus,  are  uni- 
tosFBk.  Dr.  Adam  Smith  (9)  observes^  that  '*  every  individual  is 
continnally  exerting  himself  to  find  out  the  most  advantageous 
employment :  it  is  his  Own  advantage  indeed,  and  not  that  of 
sode^,  which  be  has  in  view ;  but  the  study  of  his  own  ad- 
vantage naturally,  or  rather  necessarily,  leads  him  to  prefer  that 
emfdoymeot  which,  under  existing  circumstances,  is  most  advan* 
tageous  to  the  community  (S).  *  What  is  the  qpecies  of  domestic 
indaatry  which  his  capital  can  employ,  and  of  which  the  pro* 
dace  is  likely  to  be  c^  the  greatest  value,  every  individual,  iC 
is  ewideat,  can  in  his  local  situation  judge  much  better  than 
any  itatesman  or  lawgiver  can  do  for  him.  The  statesman  who 
Aottid  attempt  to  direct  private  people  in  what  manner  they 
ought  to  employ  their  capitals,  would  not  only  load  himself  with 
a  nuNit  uiuieoesaary  attentioi^  but  assume  an  authority  which 
could  be  safely  entrusted,  not  only  to  no  single  person,  but  to  no 
council  or  senate  whatever ;  and  which  wculd  no  where  be  so 
dangerous  as  in  the  hands  of  a  man  who  had  folly  and  pro* 
sumption  enough  to  fiuicy  himself  fit  to  exercise  it"  Hume  (4i) 
obscarve^  that  all  limitations  and  methods  of  supp<xting  pc^u* 
lounaeas  and  increasing  manufactures^  except  by  the  interests  of 
proprietors,  are  violent  and  ineffectual  And  Dr.  Paley  observes^ 
that  frocn  those  r^ulations  of  law  relating  to  commerce,  to 
plenty,  to  riches,  and  to  the  number  of  people,  more  is  expected 
than  laws  can  do :  that  the  natural  basis  of  trade  is  the  rivals* 
ship  of  quality  and  price,  or,  which  is  the  same  thing,  of  skill 
and  industiy ;  and  that  every  attempt  to  force  trade  by  operation 
of  law,  is  sure  to  be  either  eluded  by  the  quicksightedness  and 
incessant  activity  of  private  interest,  or  to  be  frustrated  by  re- 
taliation; and  that  perhaps  the  only  way  in  which  the  interposi* 
tion  of  law  is  salutary  in  trade,  is  in  the  pre^entum  of  frauds. 


(1)  Id.  ibid.  See  some  valuable 
suggestions  as  to  the  policy  of  the 
l^islatare  on  the  subject  of  trade, 
$irJ.Child,  154tol64. 

(2)  2  Smith,  201. 1204,  5. 

(3)  See  also  Tucker  00  Trade, 
lairod.  7*  where  it 'is  laid  down, 
that  the  private  interest  of  iper- 
chants  for  the  most  part  coincides 


with  the  general  interest  of  their 
country.  And  again:  *' There  is 
a  great  similitude  between  the 
aiiiiirs  of  a  private  person,  and*of 
a  natiou;  the  former  being  but 
a  little  family,  and  the  latter  a 
great  family."  Sir  J.  Child,  149. 
(4)  3  Hume  Hist*  403. 
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Malthus,  who  was  an  advocate,  under  the  then  existing  circum^ 
stances^  for  l^islative  interference  in  favor  of  agriculture,  regreta 
that  a  system  of  general  liberty^  with  regard  to  commerce,  does 
not  exist;  and  that  the  restraints  and  encouragements  of  peculiar 
branches  of  it  should  give  occasion  for  the  interference  which 
he  proposes.  (I) 

But  it  has  been  admitted  by  the  same  authors^  that  some  ezcep-' 
tions  must  be  allowed  to  this  rule;  and  that,  for  instance,  the 
provisions  of  the  navigation  acts,  which  will  hei'eafter  be  fully 
considered,  though  crowded  with  prohibitions  and  encourage* 
ments  which  diminish  our  profit,  have  always  been  held  politici 
because,  by  excluding  foreigners  from  participation  in  certain 
parts  of  our  trade,  and  providing  a  nursery  for  our  seamen,  they 
materially  contribute  to  the  national  defence  (2) ;  and  it  has  been 
doubted  by  other  authors  whether  the  doctrine  that  government 
ought  to  interfere  as  little  as  possible  in  trade  and  commerce  is 
well  founded  (3).     It  must  be  admitted  that,  with  reference  to 
foreign  commerce  in  particular,  the  legislature  or  the  government 
in  which  they  repose  confidence,  may  be  aware  of  circumstanceer 
not  within  the  knowledge  of  private  individuals,  who  attend  only 
to  their  own  particular  interests;  and  which  may  enable  such 
legislature  to  foresee  that  prejudicial  consequences  will  ensue  to 
the  community,  if  soitie,  at  least  temporary,  restrictions,  regula* 
tions,  or  encouragements  of  a  particular  branch  of  commerce, 
be  not  introduced.     And  therefore,  though  in  general  bounties 
and  drawbacks  may  be  inexpedient,  yet  exceptions  have  been 
admitted,  even  by  those  authors  who  most  strenuously  insist  that 
no  legislative  interference  is  advisable.     Thus  Dr.  Adam  Smith 
allows  that  the  encouragement  of  fisheries  is  a  national  benefit, 
and  therefore  their  extension  may  in  general  be  an  object  for 
bounties  and  encouragement  at  the  expence  of  the  public  (4). 
So  it  is  advisable  for  the  legislature,  as  in  the  case  of  patents,  to 
give  exclusive  privileges  to  the  first  inventor  of  a  manufiu^re, 
in  order  the  more  effectually  to  encourage  the  productions  of 
genius:    and  many  regulations  affecting  commerce  have  been 


(1)  2  Maithus,  J  95,  6.  (3)  See3Adolphu8,  277,8.  Sir 

<2)    2   Smith,  214,   215.     Sir  J.  Child  in  his  celebrated  Treatise 

J.  Child  on  Trade,  Preface,  and  on  Trade,  49. 

chap.  4,  .page  9.     Ld.  Sheffield's  (4)  2  Smith,  279.    3  Adolphus. 

Strictures   on  Navigation  System.  277. 

3  Adolphus,  1 63. 
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intivducedf  dtfaer  with  a  view  to  reirenue^  or  to  preyent  the  im- 
positians  and  £rauds  which  the  cupidity  of  ill-deaigning  persons 
might  induce  them  to  practice  (1).  So  in  a  country  like  Eng- 
land,  where  the  want  of  subordination  in  the  lower  class  of 
people  is  attended  with  pernicious  consequences,  both  in  a  com*  ^ 
mercial  and  a  moral  view,  laws  are  necessary  to  prevent  combi 
nations  for  the  increase  of  wages,  or  to  destroy  implements  of 
trade.  (2) 

However,  these  are  exceptions  justifiable  only  in  particular 
cases,  and  do  not  afiect  the  general  principle  that  the  legislature 
should  be  cautious  in  interfering  to  regulate  the  employment  of 
the  capital  of  any  individual :  for  where  there  is  a  free  compe- 
tition, the  labour  and  the  capital  of  every  pepson  will  in 
general  be  employed  by  him  in  the  channel  most  conducive  to 
his  own  ultimate  interest  Of  that  interest  each  one  is  himself, 
from  a  thousand  circumstances,  the  best  possible  judge;  and  the 
interests  of  the  whole  community  must  be  most  effectually  en* 
sored,  when  that  of  each  individual  is  most  judiciously  con- 
sulted. (3) 

It  is  now  necessary  concisely  to  consider  what  directions  of  How  a  ciiutal 
capital  generally  set  the  largest  quantity  of  employment  in  mo-  ^^J^'^fJ^^ 
tion,  and  are  consequently  most  beneficial  to  the  state;  and  we  and  individuals. 
win  then   endeavour  to  show  how  it  happens  that  the  largest 
quantity  of  employment  in  every  particular  case  is  set  in  motion 
by  that  direction  of  capital,  which,  under  the  peculiar  circum- 
stances of  that  case,  is  the  most  profitable  to  the  owner.     A 
ci^ital  may  be  employed  in  four  different  ways  (4) ;  Jlrst,  an 
raising  raw  produce  for  the  supply  of  the  society ;  secondly^  in 
preparing  or  manu&cturing  that  produce  for  immediate  use ; 
tUrdly^  in  transporting  the  raw  or  the  manufactured  produce 
from  the  places  where  they  abound  to  those  where  they  are 
wanted;  and,  lastly^  in  retailing  produce  by  small  quantities 
for  immediate  consumption.     In  the  ^r5^  mode  are  employed 
the  capitals  of  all  those  who  undertake  the  improvement  or  cul- 


(1)   See   observations    in    Sir  Trade,  28.  2d  part. 
J.  Child  on  Trade,  Prefece ;  and        (2)  Tucker  on  Trade,  36,  37. 
Tucker  on  Trade,  Introd.  7,  8.        (3)  2  Paley,  376.  2  Smith,  204. 

And  see  further  as  to  the  effect  of  ante,  4^  5. 
laws    on  the  commercial  habits        (4)  2  Smith,  103. 
of  the  people.  Sir  J.  Child   on  ,      C 
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tivation  of  lands,  mines,  or  fisheries;  in  the  seamd^  tbose  of  all 
master  manofiictarers ;  in  the  tkirdj  those  of  idl  whcdesale  ner^ 
chants  ;  and,  in  iheJburtAj  those  of  all  retailers.  The  three  last 
of  these  occupations  are  usefiil  in  proportion  as  they  promote 
the  firsts  which  is  the  increase  of  the  earth's  produce ;  and  this 
they  effect,  as  we  have  before  observed,  by  enabling  increased 
multitudes  oflaboorers  to  pay  for  such  additional  {nt)ductioiis  (1). 
With  equal  profit  the  direction  of  capital  most  advantageous  to 
the  state,  after  agriculture,  is  the  establishment  of  manufactures ; 
inasmuch  as  manufiictures  employ  and  pay  a  greater  number  of 
individuals  than  retail  trade  or  even  wholesale  commerce.  For 
the  same  reason  wholesale  commerce  is  preferable  to  retail  trade. 
The  retailer  does  not  proride  profitaUe  employment  to  any  but 
himself,  or  even  if  his  business  be  on  the  largest  sdJe,  to  my 
but  the  servants  in  his  shop ;  whereas  the  wholesale  merchant 
Employs  not  only  the  clerks,  porters,  and  other  labourers  about 
his  premises,  but  also  the  broker  and  the  wharfinger,  and  inter* 
mediately  the  sailors  and  carriers  who  transport  his  goods 
between  one  place  and  another. 

The  several  subdivisions  of  capital  also  which  occur  in  the 
class  of  wholesale  commerce,  are  with  equal  profits  extremely 
various  in  their  comparative  utility.  Thase  subdivisions  are 
threefold;  the  home  trade,  Aejbreign  trade  of  consumption,  and 
the  carrying  trade  (2).  The  furnie  trade  is  the  purchase  of  do*- 
mestic  commodities  in  one  district  of  our  own  country  to  be  sold 
in  another  of  its  districts ;  this  comprehends  both  the  inland  and 
the  coasting  trade.  The  foreign  trade  of  consumption  is  the 
importation  of  foreign  goods  for  domestic  consurapticMH  or  the 
exportation  of  domestic  goods  for  foreign  consumption.  The 
carrying  trade  is  the  conveying  the  surplus  produce  of  one 
foreign  country  to  another.  The  comparative  benefits  of  these 
three  trades  have  been  so  clearly  explained  by  Dr.  Adam 
Smith;  that  it  would  be  impossible  to  state  them  in  any  words  so 
advantageously  as  his  own.    He  sa)^,  (S) ' 

^  The  capital  which  is  employed  in  purchasing  in  one  part  of 
the  country  in  order  to  sell  in  another  the  produce  of  the  industry 

'\\k  that  country,  generaUy  replaces  by  every  such  operation  (rwo 

•^ •  •      •  .... 

(1)  2Sraith;H)4:  aAdolphus,     /   (2).  2  Smith,  113-    ,  .  ,    .      • 
Polit.  Stat.  British  Empire,  141,        .  <a)  %  Smith,  113--117.     *;   .  . 
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dirtmct  cqpitak,  that  Ittd  both  been  empfeyed  in  the  agricidtiiff e 
OT  mannfiirtnro  of  that  eointfy,  and  thereby  enables  theia  Xq 
oontiiHie  thai  employment  When  it  sends  out  from  the  residence 
ef  the  merchant  a  certain  irahie  of  commodities)  it  generally 
brings  back  in  jetom  at  least  an  equal  value  in  other  commo* 
dides.  When  both  are  the  produce  of  domestic  industry,  it 
neceasarSy  replaces  by  erery  such  operation  two  distinct  capUak^ 
which  hftd  both  been  employed  in  supporting  productive  labour, 
and  thearebj  enables  them  to  continue  that  support  The  capital 
whidi  aonds  Scotch  manufitcturea  to  London  and  brings  back 
English  com  and  manu&ctmres  to  Edinhnrg^^  necessarily  replaces 
by  every  such  operation  two  British  capitals,  which  had  both 
been  employed  in  the  agncukure  or  manu&Qtnre^  of  Great 
BrilniB.  The  capital  em{doyed  in  purchasing  foreign  goods  Sf>T 
home  cottsvnnptioii^  when  the  purchase  is  made  with  the  produce 
of  domestic  industry,  replaces  too,  by  every  such  operatiott,  tJSfe 
distinct  capitals,  but  one  of  them  only  is  employed  in  suppartiog 
domestic  industry.  The  ciqpital  which  sends  Britisi)  goods  to 
Portugal  and  brii^  back  Portuguese  goods  to  Gveat  Britaii^ 
replaces  by  eveiy  such  operation  only  one  Britidi  capital,  the 
other  is  a  Portuguese  one.  ThoDgh  the  retumsj  therefiosre^  of 
faragn  trade  of  consumption  should  be  as  quick  as  those  of  the 
home  trade^  the  capital  employed  in  it  will  give  but  one  half  the 
encouragement  to  the  industry  or  productive  labour  of  the  coun^ 
try.  But  the  returns  of  the  foreign  trade  of  consumption  are 
very  seldom  so  quick  as  those  of  the  home  trade.  The  returns 
of  the  home  trade  generally  come  in  befinre  the  end  of  the  year, 
and  aoraetimes  three  or  four  times  in  the  year:  the  returns  of 
the  fbreign  trade  (^consumption  seldom  come  in  before  the  end 
erf*  the  year,  and  sometimes  not  till  after  two  or  three  years.  A 
capital  therefore  employed  in  the  home  trade  will  sometimes 
make  twelve  operations,  or  be  sent  out  and  retnmed  twelve 
times,  belbrea  ci^tal  employed  in  the  foreign  trade  of  consump- 
tion Jiaa  nuide  one.  If  the  cspitah  are  eqmd  therefore,  the  one 
will  give  four  and  tw^ty  times  more  encouragement  and  support 
to  the  industry  of  the  country  than  the  other.  The  foreig9 
goods  for  heme  consumption  may  sometimes  be  purchased,  not 
with  the  pKoduee  of  domestic,  industry^  but  with  some  other 
foreign  goods';  fhese  last,  however,  mnst  have  been  purchased 
either  immediately  ifjth-ihe produce  of  domestic  industry  or  with 
something  else  that  had  been  purchased  with  it ;  for,  the  case  of 
war  and  conquest  excepted,  foreign  goods  can  never  be  acquired 
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but  in  exchange  for  something  that  had  been  produced  athome^ 
either  immediately  or  after  two  or  more  difiierent  exchanges.  The 
effects  therefore  of  a  ci^ital  employed  in  such  a  circuitous  foreign 
trade  consumption^  are  in  every  respect  the  same  as  those  of  one 
employed  in  the  most  direct  trade  of  the  same  kind,  except  that 
the  final  returns  are  likely  to  be  still  more  distant,  as  they  must 
depend  upon  the  returns  of  two  or  three  distinct  foreign  trades* 
The  whole  capital  employed  therefore  in  such  a  roundabout  fo»' 
.  reign  trade  of  consumption,  will  generally  give  less  encouragement 
and  support  to  the  productive  labour  of  the  country,  than  an  equal 
Capital  employed  in  a  more  direct  trade  of  the  same  kind.     That 
part  of  the  capital  of  any  country  which  is  employed  in  the 
carrying  trade,  is  altogether  withdrawn  from   supporting  the 
productive  labour  of  that  particular  country^  to  support  that  <^ 
some  foreign  countries ;  though  it  may  rqplace  by  every  opera- 
tion two  distinct  c^)itals,  yet  neither  of  them  belongs  to  that 
particular  country.     The  capital  of  the  Dutch  merchant  which 
carries  the  com  of  Poland  to  Portugal,  and  brings  back  the  fruits 
and  wines  of  Portugal  to  Poland,  replaces  by  every  such  oper»- 
tion  two  capitals,  neither  of  which  had  been  employed  in  sup- 
porting the  productive  labour  of  Holland,  but  one  of  them  in 
upporting  that  of  Poland  and  the  other  that  of  Portugal;  the 
profits  only  return  regularly  to  Holland,  and  constitute  the  whole 
addition  which   this   trade    necessarily   makes   to   the  annual 
produce  of  the  land  and  labour  of  that  country." 

It  has  been  well  observed  (1),  that  many  reasons  may  be  as- 
signed for  the  prevailing  error,  by  which  persons  speculating 
on  the  nature  of  commerce  are  induced  to  consider  foreign  as 
of  far  superior  importance  to  home  trade.  The  illusions 
created  by  theories  drawn  from  the  balance  of  commerce  —  the 
desire  to  render  profit  more  acceptable  by  representing  it  ad  gained 
at  the  expence  of  some  political  opponent-^ and,  above  all,  the 
inclination  prevalent  in  the  human  mind  to  estimate  most  highly 
that  which  seems  to  be  produced  with  die  greatest  labour  and 
risque;  and  to  undervalue  the  acquisitions  which  are  copious 
constant,  and  silent,  when  compared  with  those  which  present 
to  the  mind  ideas  of  enterprise,  danger,  and  achievement :  all 
these  motives  concur,  with  many  others,  in  giving  rise  to  calcu- 
lations so  erroneous.     That  the  foreign  trade  of  Great  Britain 

(1)  3  Adolphus,  Polit.  Suu  British  Empire,  232. 
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IS  attoided  with  immense  adyantages,  cannot  be  doubted;  and 
iliatportioa  of  it  which  arises  from  colonies  is  also  of  the  highest 
value:  but  these  together  cannot  be  put  in  competition  of  the 
home  trad^  including  the  internal  and  coasting  navigation,  which 
oonstitate  the  real  riches  and  strength  of  the  empire^  and  which 
may  yet  be  extended  to  a  d^ee  far  exceeding  its  present  amount. 
On  the  absurdity  of  expecting  greater  advantages  from  foreign 
CT  ecdonial  than  fixnn  domestic  commerce^  Lord  Sheffield  made 
die  following  observations  at  the  time  when  that  peace  was  oon- 
doded  which  bereft  the  British  nation  of  the  sovereignty  of 
America,  an  event  which  many  persons,  less  enlightened  than 
his  lordslup,  considered  the  forerunner  of  England's  ruin. — 
'*  Had  America  been  settled  by  any  other  nation,  it  b  more 
^  than  pnobahle  that  Great  Britain  had  been  more  populous 
**  and  powerful,  that  her  taxes  had  been  much  lighter,  and  her 
**  debt  much  less.     Had  the  emigrants  been  retained  at  hom^, 
^  whose  progeny  now  (1784)  form  a  people  of  nearly  two  miti 
**  lions,  in  a  climate  no  ways  superior,  and  in  most  parts  inferior 
'^  to  that  of  Britain  and  Ireland — had  the  lands  at  home^ 
^  which  still  continue  waste,  been  given  them  on  condition  of 
^  cultivation^  and  bounties  been  added  to  encourage  new  pro- 
**  ducts  of  agriculture  —  had  they  been  planted  on  die  banks  of 
'*  our  rivers  and  our  bays  with  a  view  to  fisheries;  they  would 
<<  have  increased  the  people  and  augmented theopulence  of  Crreat 
^  Britain  in  the  same  proportion  as  the  colonists  have  for  many 
years  formed  a  balance  to  our  population  and  to  our  power. 
Nothing  can  be  more  impolitic^  at  least  in  a  commercial  na- 
tion^ than  a  fondness  for  foreign  dominions,  and  a  propensity 
^  to  encourage  distant  colonization,  rather  than  promote  do-    ' 
**  mestic  industry  and  population  at  home.     The  internal  trade 
"  of  Great  Britain  is  much  greater  than  its  external  commerce. 
^  The  best  customers  of  the  nianu£EicturerB  of  Britain  are  the 
'*  pec^le  of  Britain.     Every  emigrant  consequently,  from  being 
"  the  best  customer,  becomes  die  worst;   and  from  being  a 
**  soldier  or  .sailor,  who  may  be  brought  forward  on  the  day  of 
^  danger,  ceases  to  be  of  any  service  to  the  state  in  any  shape. 
**  Let  the  considerations  of  advantage  and  protection  hereafter 
**  go  hand  in  hand  tc^ther.    In  most  cases  the  expence  of  pro- 
**  lection  and  civil  government  is  much  greater  than  the  pre- 
"  vention  of  competition  is  worth,  a  prevention  which  is  very 
**  seldom  ogmplete.     The  superior  state  of  British  manufieurtures 
*'  in  general  does  not  require  <)tber  means  of  monopoly  than 
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^  what  their  superiorify  and  duutptkem  will  give.  If  we  h^ve 
^^  not  pimjiased  our  experience  s«ffieiently  dear,  let  us  derive  a 
'^  lesflOB  of  wiedom  from  the  misfartunes  of  other  natioiM ;  wh«v 
like  118^  pursued  the  phantom  of  foreign  oon<|aeal  and  dictaols 
colonization,  and  who,  in  the  e&d>  found  theiRBelv^eft  lesa  p(>- 
pulous;  opulent,  and  powerfid.^'  (1) 


(6 

cc 


sttte. 


The  interest  of  Having  thus  endeavoured  to  explain,  fron  the  highest  authe*' 
JS?i^e«me  ^^^  ^^^  ^^  *«  relative  degree*  of  advantage  which  the  state 
as  that  of  the      derives  frotu  these  various  occupationa;  for  what  reasons  agrieui- 

ture  claims  the  prefiarence  over  manufactures,  nanufactures  over 
conuoerce^  and  eommerce  over  retail  trade;  and  why  domestic 
commerce  is  more  useful  to  the  public  than  the  foreign  trade  of 
consumption,  and  the  foreign  trade  of  censumptkm  than  the 
foredgp  carryiag  trade;  we  will  now  prooeed  to  shorw  that  these 
various  occupations  preserve  the  same  rdative  order  of  pre* 
farence  in  tha  degree  of  profit  which  they  yield  to  the  individual 
capitalist.  (2) 


We  have  uniformly  considered  the  cttliiuatioti  of  land  as  the 
great  public  end  to  which  every  thing  else  should  be  conducive^ 
because  it  provides  for  the  immediate  suf^port  and  direct  increase 
of  peculation  (9).     Now  it  also  happens,  that  in  the  early  stages 
of  society,  while  land  is  to  be  procured  at  a  very  moderate 
price,  the  ddtivatikm  of  it  is  the  direction  of  capital  which  pro- 
duces the  greatest  benefit  to  the  capitalist     Under  such  cir- 
cumstances it  repays  bim  forty,  fifty,  and  even  an  hundred  foldi, 
while  the  gains  of  all  other  occupations  in  the  same  period  of 
society,  are  kept  down  by  the  competition  of  active  foreigneni 
from  older  states ;  such  foreigners  have  necessarily  more  ctqpital 
and  more  skill  than  the  inhaiutants  of  a  state  in  so  early  a 
st^;e  of  improvement  as  we  have  supposed,  and  can  consec^ently 
afford   to    undersell  them.      Nor   is  it  at   all  extraordinary 
that   the   competition  of  foreigners  operates   so   much  more 
activdy  in  the  traffic  of  manufoctures  than  that  of  the  earth's 
rude  produce.      Among   many  other  reasons  for  that  com- 
petition it  will  be  sufficient  to  qoecify  this  one^ — that  manufectured 
goods,  being  usually  of  less  bulk  and  greater  value  than  rude 


(i)  See  alse  the  spirited   ot-        (2)  2  Sauth*  121. 125« 
servations  on  this  subject  in  the        (3)  2Malthu8. 137. 146-  2PaL 

celebrated  Ciii  Bono  of  Tucker,  375,     2  Smith,  128. 
Dean  of  Glocester,  A,  I>.  178L' 
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pradnce^  p«j  the  expences  of  freight  and  insurance  bMer.     It 
is  dins  Aat  they  fiiil  to  bestow  upon  the  native  capitalist  those 
adrantages  over  strangers  which  he  must  always  retain  in  a  trafRc 
of  a  more  bufty  kind,  such  as  the  sale  of  com  and  other  vegB^ 
table  productions ;  accordingly  in  all  countries  die  cultivalioKi  of 
land,  the  operation  most  beneficial  to  die  state,  has  been  the  first 
ol]gect  of  individuals,  inasmudi  as  it  has  yielded  them  the  greatest 
profits.     Afterwards,  as  more  civilized  modes  of  life  have  begun 
to  prevail,  and  as  the  rise  of  rmts  and  the  competition  in  farming 
have  begun  to  lower  agricultural  profits  in  any  particular  coantry^ 
the  advantage  of  supplying  the  artificial  cconforts  of  the  society 
by  manuhctares  has  been  found  by  individuals  to  become  gra- 
dually greater  than  that  of  cultivating  land,  with  an  imcertainty 
wlieCber  the  surplus  produce  which  remains  after  feeding  them- 
selves and  their  fiimilies  may  not  be  left  totally  useless  on  their 
hands,  as  must  frequently  happen  in  the  less  populous  states* 
"When  the  profit  of  the  manufacturers  has  fallen  to  the  same 
level  with  that  of  the  agriculturists,  commerce,  o^  the  operation 
tif  buying  and  selling  on  a  large  scale  at  home  or  abroad,  which 
we  have  seen  is  the  next  employment  m  the  scale  of  naiioinal 
utility,  is  next  sought  by  those  individuals  who  have,  capitab 
adequate   to  such  undertakings,  for  the   sake  of  the  superior 
wealth  which  it  then  yields  in  consequence  of  the  rednction  of 
profit  occasioned  by  competition  in  the  prior  employments. 
Laa&y ,  the  previous  existence  ot  agriculture^  manu&ctnrea,  and 
commerce,  now  aSbrds  subsistence  for  retailers,  who,  we  have 
seen,  are  in  a  piArlic  point  of  view  the  least  advantageous  of 
traders.     These  pencois,  wanting  capital  for  the  prior  ompioy- 
ments,  are  content  to  maintain  themselves  in  this,  rather  than 
not  be  maintained  at  all ;  /  and  retail  trade,  which  would  originally 
have  been  the  employment  the  least  profitable  to  the  individvab 
themselves  as  well  as  to  the  states  becomes,  under  the  existing 
circumstances,  the  most  advantageous  to  both.     But  all  these 
^ttrieties  of  employment  produce  fUrthier  efiects  than  the  imme- 
diate maintenance  of  the  persons  first  concerned  in  them ;  they 
act  and  re-act  upon  each  other.     Each  separate  pursuit  has  led 
to  improvements  in  its  own  particular  department,  and  to  an 
augmentation  of  wealth  in  general,  which  re-act  upon  agriculture, 
and  increase  its  produce  and  its  profits :   this  increase  allures 
fcrther  competition,  until  the  level  of  agricultural  prcrfit  is  re- 
duced to  that  of  the  other  occupations:    then  the  enlarged 
population,  and  the  augmentation  of  men's  artificial  wants,  again 
cause  the  profits  of  the  other  occupations  successively  to  become 
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greater  than  that  of  agriculture.  Thug  the  progreM  of  a  nation 
from  agriculture  to  manu&ciures,  from  manufactares  to  commerce, 
and  from  commerce  to  retail  trade,  the  least  profitable  of  all, 
continues  to  be  conducted  by  individual  interest^  till  the  equaliaa- 
tion  of  profit  and  the  increase  of  human  wants,  through  in* 
increasing  ciyilization,  stimulate  agriculture  afresh,  and  the 
process  is  slowly  and  insensibly  but  perpetually  repeated. 

But,  not  only  is  agriculture  preferred  to  manu&ctures,  manu- 
factures  to  commerce,  and  commerce  to  retail  trade,  in  the  cases 
where  the  preference  is  dictated  by  the  superior  profit  to  the 
individual,  but  fortunately  for  the  state  the  same  preference 
appears  still  to  exist  even  where  the  profits  are  only  equal.  The 
simplicity,  quiet,  and  salubrity  of  an  agricultural  life,  make  it  a 
more  enviable  lot  than  the  life  of  the  manufacturer  (!)•  .  Again, 
manufactares  are  chosen  rather  than  commerce,  from  the  secu* 
rity  which,  by  their  fixed  and  permanent  nature,  they  afford  fer 
the  capital  engaged,  as  well  as  from  the  personal  influence  which 
-the  manufacturer  derives  from  the  multitudes  whom  he  employs^ 
while  commerce,  in  the  last  place,  is  preferred  to  retail  trad^ 
from  the  grandeur  of  its  scale,  and  the  liberality  of  its  habits.  (2) 

The  identity  of  the  general  with  the  individual  interest  is  not 
less  observable  throughout  the  subdivisions  into  which  the  single 
€mplo}rment  of  commerce  distributes  itself.  We  have  before 
remarked)  that  commerce,  properly  so  called,  (that  is  to  say)  the 
operation  of  buying  and  selling  by  wholesale,  is  of  three  kinds : 
the  home  trade,  ihe  foreign  trade  of  consumption,  and  the  carry^ 
ing  trade.  The  home  trade,  which  appears  to  be  the  most  ad- 
vantageous to  the  state,  inasmuch  as  it  sets  in  motion  the 
greatest  quanti^  of  labour,  is  carried  on  by  individuals  in  pre- 
ference to  any  other,  till  competition  brings  the  level  of  its  pro- 
fits so  low^s  to  make  the  foreign  trade  of  consumption,  which 
is  the  next  in  the  scale  of  utility,  the  more  beneficial  employ- 
ment :  and  foreign  trade  is  sought  and  pursued  till,  from  the 
same  cause,  the  carrying  trade  best  repays  the  capitalist  In 
the  mean  time,  the  increase  of  population  and  of  domestic  wants 
has  widened  the  field  for  the  home  trade;  the  home  trade  again 
attracts  capital,  and  the  process  is  repeated  as  before :  and  the 
reason  why,  as  long  as  the  profit  remains  equal,  the  home  trade 


(1 )  2  Smith,  125.  202.  .      (2)  2  Smith,  127.  202. 
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is  preferred  to  the  foreign  trade  of  consumption,  and  the  foreigd 
trade  of  consumption  to  the  carrying  trade,  has  been  clearly  ex* 
{Gained  by  Dr.  Adam  Smith  (1).     In  the  home  trade  the  capital 
is  <m  no  one  occasion  so  long  out  of  its  owner's  sight  as  it  is  on 
mo6t  occasions  in  the  foreign  trade  of  consumption;    besides 
that  he  can  better  investigate  the  character  and  situation  oi  those 
whom  he  trusts ;    and  if  he  happen  to  be  deceived,  he  better 
knows  the  laws  from  which  he  can  seek  redress.     But  if  in  the 
foreign  trade  of  consumption  the  capital  is  out  of  the  owner's 
ti^t  for  very  long  periods,  in  the  carrying  trade  it  will  not  ne- 
ceanffily  be  in  his  sight  at  any  period  at  all :  the  risk,  and  the 
trouble  and  anxiety,  which,  even  with  all  the  precautions  of  in- 
surance^ a  merchant  must  always  endure,  are,  of  course,  so  much 
the  greater. 

Birt  as  the  exact  coincidence  of  public  interest  with  that  of  when  th«  intt- 
the  individual,  in  regard  to  the  difierent  directions  of  capital,  ^„^  ^^  -J 


has  hitherto  been  traced  no  further  than  while  the  direction  of  a°7  P'f^i?^. 
capital,  which  is  publicly  the  most  advantageous,  continues  to  the  interest  of 
dear  irreater  profit  to  the  private  capitalist  than  those  directions  the  state  accordi; 

O  *  *  *  and  It  IS  of  no 

which,  in  the  abstract,  are  less  advantageous  to  the  public ;  we  trail  to  attempt 
will  now  endeavour  to  show,  that  as  soon  as  the  profit  of  the  in-  J^^J  d^ev 
dividual  in  any  particular  employment  of  capital  begins  to  fidl 
below  that  of  certain  other  employments,  immediately  the  em- 
pldyment  thus  unprofitable  to  the  individual  becomes  also  un-^ 
4pVQfitable  to  the  state.  We  will  take  our  example  from  tb^ 
s^ompv^tiye  public  utility  of  agriculture  and  manufactures. 

'  It  may  appear  that  as  agriculture  has  been  allowed  to  be 
•capable  of  supporting  a  greater  quantity  of  labour  than  any 
ocberemployment,  it  would  be  best  for  the  state  that  every  man's 
capital  should  be  directed  to  agriculture,  even  though  his  indivi- 
dual profit  were  a  little  less  than  it  might  be  if  directed  other- 
wise. It  is  not  so.  Suppose  a  law  passed  that  no  stock  should 
be  torned  to  manufactures,  commerce,  or  any  employment  but 
agriculture.  The  decrease  of  profit  to  each  capitalist  which 
must  follow  from  the  direction  of  all  men's  capitals  into  one 
channel,  would  presently  lower  the  wages  of  labour,  so  that 
population  would  rec^ve  a  check,  even  in  the  first  step :  but 
this  is  not  all ;  as  soon  as  the  competition  should  have  reduced 

(1)  2  Smitfa»  120.  125. 


16  OnCammerce^  [Ch.  I. 

the  profito  fx>  the  lowett  rate  nt  which  they  could  maintiia  the 
clipitaliit  and  his  fiiiuilj)  no  further  capital  would  be  enployvd 
at  all^  unless  it  were  permitted  to  flow  into  o^er  more  open 
channels ;  for  no  man  would  anbark  his  capital  without  the 
proepect  of  any  advantage  wkateterr  nay  more,  it  is'  obvious 
diat  even  though  a  certain  profit  should  be  still  attainable,  yet 
if  tliat  profit  were  so  small  as  to  be  barely  sufficient  for  a  hard 
maintenance,  which,  under  such  a  competition,  must  inevitaUy  be 
the  case,  no  agriculturist  could  in  any  possibility  lay  up  a  store 
with  which  he  mi^t  either  enkige  his  own  scale  of  fanning,  or 
encourage  the  industry  of  his  neighbours ;  so  that  the  consequence 
of  forcing  capital  into  the  channel  of  agriculture,  when  the 
channel  ^  manufactures  would  be  more  prc^table  to  the  indivi<« 
dual  capitalist,  must  be  simply  this,  that  only  a  certain  number 
of  capitalists  could  make  any  profit  at  all ;  that  the  profit  of 
these  few  after  a  litde  while  would  be  too  small  to  aUow  any  im- 
provements or  advances  in  agrioidture,  l^e  very  employment  by 
i^ioh  population  is  to  be  supported ;  and  that  the  wages  even 
of  this  limited  quantity  of  em|doyment  would  be  reduced,  by  this 
low  rate  of  the  employer's  profit,  to  the  smallest  stipend  upon 
which  it  is  possible  for  human  nature  to  subsist.     The  prodnce 
too  of  ahnost  every  district  can  support  many  times  more  hands 
tlian  are  necessary  to  raise  it;  but  since,  after  the  passing  of  sudi 
a  regulation  as  we  have  supposed,  there  would  be  scarcely  any 
'  penrsons  capable  of  purchasing  this  surplus  produce,  except  other 
agriculturists,  who  would  have  a  surplus  produce  of  their  own  to 
di^se  of,  it  would  never  be  purchased  at  all ;  it  would  not  con- 
tinue to  be  given  away,  for  that  could  not  answer  to  the  capitalist; 
And  the  consequence  must  be,  that  it  could  no  longer  be  raised : 
no  man  would  rent  more  land  than  was  necessary  for  the  main^ 
tenance  of  his  own  family ;  the  landlords  would  even  receive  diese 
rents  in  kind,  because  ii)i  such  a  state  of  things  there  would  be 
hardly  any  property  in  the  kingdom  except  rude  produce ;  and 
the  great  proprietors  of  the  soil  would  be  compelled^  for  want  of 
manufactured  produce,  to  waste  their  whole  income  in  prodigal 
hospitality  (1).     It  is  impossible  to  conceive  a  state  of  things 
more  unfiivorable  to  population^  and  indeed  to  improvement  of 
every  kind.    It  appears  then,  that  though  agriculture  be  in  the 
first  instance  more  profitable  to  individuals  than  any  other  direo- 


(1)  ante  2.  ndte  3. 
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(xxi  c£  capital,  aiid^  in  conducing  to  the  support  of  a  greater  popu- 
lation, more  beneficial  also  to  the  state ;  yet,  if  capital  be  unnatu- 
raDy  forced  into  this  channel,  the  advantages  are  diminished,  and 
in  a  little  while  totally  destroyed.     It  will  happen  therefore  that 
mannfartures,  if  at  that  particillar  time  they  be  most  profitable  to 
the  indiyidnal,  ^U  become  the  most  profitable  to  the  state.    The 
number  of  persons  immediately  set  at  work  may  not  be  so  great,  but 
the  greater  be  the  profit  of  the  capitalist,  the  greater  is  likely  to 
be  the  whole  quantity  of  labour  that  he  will  ultimately  set  in  mo« 
tion,in  some  shape  or  other,  by  adding  that  profit  to  his  capital, 
and  thus  enlarging  the  scale  of  his  own  commerce ;  or  by  spend- 
ing that  profit,  and  thus  encouraging  the  industry  of  others ;  or 
bylenduD^  that  profit  at  interest,  and  thus  at  once  enriching 
his  own  &mily,  and  furnishing  capital  to  new  adventurers.     The 
same  princ^le^  though  the  inconveniences  would  be  of  a  different 
kind,  applies  equally  to  the  unnatural   compulsion  of  capital 
into  any  other  channel  wliicli  may  happen  at  the  time  to  be 
unprofitable  for  the  individual.      As,  for  example,   into   the 
channel  of  manufiictures  rather  than   of  commerce,  of  com- 
merce rather  than  of  retail  trade,  of  domestic  rather  than  of 
foreign  commerce^  and  so  on  in  every  other  instance ;  though 
the  channel   into  which  the  capital  may  be  thus  compelled,        ' 
be   really  with  equal  profits  the  more  advantageous  to  the 
state. 

After  all  these  deductions  it  can  scarcely  be  necessary  to  add, 
that  whenever  we  may  hereafter  speak  of  the  superior  advantage 
to  be  derived  by  the  state  firom  one  employment  or  another,  it 
wiU  be  assumed  that  the  dear  profits  of  that  employment  so  con- 
odcred  as  superior,  are  at  least  equal  to  the  profits  of  the  employ- 
ments with  which  it  may  be  compared ;  because,  if  the  clear 
profit  upon  capital  in  one  emplojrment  be  greater  than  in  an- 
other^ then,  according  to  the  principles  already  laid  dowu 
the  employment  so  afibrding  the  greater  clear  profit  is,  ipso  facto, 
proved  to  be  the  more  advantageous  to  the  state.  The  gi*eat 
poution^  that  no  occupation  is  ever  encouraged  by  unnaturally 
ibrdng  capital  into  it,  ought,  indeed^  to  be  sufficiently,  evident 
fixan  this  plain  consideration,  that  the  increased  competition  of 
cqaital  always  diminishes  profit,  and  the  diminution  of  profit  in 
any-employm^it  can  be  but  a  very  slender  encouragement  to  the 
nndertaking  of  it. 
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The  public  are  It  seems  to  have  been  thought^  that  the  public  ave  gainers  by, 
the  dep"wioJ  of  ^^  deprcaaion  of  the  ratp.  of  profit  in  any  way  whatever ;  but 
the  rate  of  profit,  this  is  a  great  error  (1),     No  state  which  has  not  reached  its  fiill' 

perfection,  its  utmost  complement  of  comfortably  supported  po» 
pulation»  can  *be  said  to  thrive  greatly,  unless  the  profits  of.  all 
industry  be  very  considerable.  High  profits,  where  competition 
is  fi-ee,  that  is  to  say^  profits  universally  high^  are  at  once  the 
symptom  and  the  cause  of  a  nation's  prosperity:  the  igrmpton^, 
inasmuch  as  they  usually  evince  that  the  industrious  portion  of 
ihe  state  is  amply  provided  with  the  means  of  subsistence;  and. 
the  cause,  inasmuch  as  by  giving  to  that  class  an  extensive  power; 
ovef  the  land,  they  furnish  the  comfortable  means  of  increasing 
the  population. 

What  foreign  We  will  now  concisely  consider  those-  frequaitly  disagwal 

^^^tn^t  are     questiops,  whether  it  be  most  advantageous  for  a  nation  to  ex« 


fttate. 


Mt^ for  the  pQft  manufactures,  for  rude  produce?  or,  secondly^  mannfiuK 
tyires  for  manufactures  ?  or,  thirdly,  rude  produce  for  rude  pror 
duce  ?  or,  fourthly  and  lastly,  rude  produce  for  manufactures  ? 
The  substance  of  the  doctrine  usually  received  (2)  appears  to 
be  this :  that  the  trade  most  beneficiaJ  to  the  state  is  the  export 
of  manufactures  for  rude  produce^  because  this  kind  of  trajSe 
not  only  enables  the  people^  by  the  quantity  of  employment  it 
creates^  to  consume  their  own  rude  produce^  and  thus  increases 
the  amount  of  the  comfortably  supported  population,  but  by 
bringing  back  an  additional  quanti^  of  rude  produce, .  which 
usually  consists  either  of  the  materials  for  firesh  manufactures^  or 
of  human  food,  supplies  the  means  of  employing  or  of  comfortably 
supporting  a  still  greater  population.  It  is  supposed  that  the, 
kind  of  export  next  in  utility  is  the  export  of  manufactiures  for 
other  manufactures;  because  here  is  one  of  the  same  advantages, 
as  in  the  former  case^  the  advantage  of  furnishing  profitable  em- 
ployments to  the  people  at  home,  and  so  enabling  them  to  con- 
sume their  own  raw  produce;  though  not  the  other  advantage, 
which  is  the  increase  in  the  supply  of  raw  produce^  for  the 
onployment  and  maintenance  of  a  still  greater  population.  The 
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(1)  1  Smith,  91,2.  Sir  J.  Child  high  uniyersalljr  throughout  the 

on  Trade*  Preface,  12,  13.,  and  whole  district,  it  is  an  infidliUa 

context  oiP  Workj  19,  20 ;  where  evidence  of  the  riches   of  that 

this  position    is  laid   down  and  country,  and  vice  versft* 
established :  "  Wherever  wages  are        (2)  2  Paley,  37C. 
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export  of  one  kind  of  raw  produce  for  anodier  has  been^caUed 
Ifae  third  in  value ;  a  kind  of  traffic  which,  if  that  part  of  the 
raw  produce  conaisting  of  human  subsistence  be  taken  as  equal 
in  die  export  and  the  import,  will  leave  no  comparative  advantage 
to  either  coimtry  with  respect  to  the  employment  or  sustenance 
of  her  peculation;  though  e?en  here,  as  in  all  other  export»- 
fions^  is  to  be  found  this  positive  advantage,  that  as  the  sale  of 
such  a  quantity  of  rude  produce  abroad  proves  the  demand  for  it 
ts^  have  been  very  trifling  at  home,  the  probability  is,  that  if  it 
49oald  not  have  been  exported  for  some  other  kind  of  rude  pro* 
duoe  for  winch  diere  did  exist  a  considerable  demand  at  home, 
it  woold  never  have  been  produced  at  all,  and  the  popula- 
tion nmst  therefore  have  been  smaller  or  less  comfortably  bup-i 
ported  hj  the  whole  value  of  the  quantity  of  subsistence  so  ex« 
farted.  Faarthkf  and  lastly — ^the  traffic  least  advantageous  of 
all,  is  considered  to  be  the  export  of  rudeproduce  for  manufoc* 
tares,  because  here  the  food  which  constitutes  the  support  of 
the  people,  and  the  materials  which  fumidi  their  employment, 
ai^  sent  abroad  without  any  return  in  kind,  and  without  having 
employed  or  maintained  that  amount  of  domestic  industry  which 
ihey  might  have  employed  and  maintained  if  they  had  been  ccm- 
sumed  at  home.. 

Doubts  howevcar  may  be  entertained  upon  the  accuracy  of  this 
mode  of  aadgning  the  four  comparative  values.  The  positions 
have  been'laid  down  as  unijbmbf  true,  which  are  true  only 
under  certiun  drcaiastances.  Thus  it  is  certainly  true  that  the 
€acpoi%ation  of  mann&ctures  for  rude  produce  in  the  cases  of 
states  sitaated  as  HoUand  and  the  Italian  republics  were  in 
tiieir  most  prosp^t>us  times,  is  a  symptom  of  national  weaMi.' 
Th^  peculation  was  then  so  flourishing  that  the  whole  produce 
of  their  own  small  territory  was  insufficient  to  support  it;  and 
dieir  eaqportation  of  manuiPactures  for  rude  produce  was  a 
^lyniptom  of  this  follness  and  opulence;  but  it  does  not  follow, 
thefefore,  that  the  way  for  eoery  nation  to  become  opulent  is  to 
export  Bumu&ctures  for  rude  produce.     If  America  were  to'  ' 

^qx>rt  manu&ctures  and  buy  rude  produce,  is  it  not  clear  that 
she  wofuld  be  employing  her  capital  in  the  way  of  all  others  the 
least  calculated  to  ei^di  her.  Of  what  use  would  be  to  her  the 
rude  produce  she  might  purchase;  she  already  raises  more  than 
her  population  can  at  present  consume.  Her  case  is  that  of  a 
new  Gol<my,  where  land  as  yet  continues  abundant  enough  to 
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answer  all  the  present-demands  of  increasing  populaticm.  Hiic 
condition  of  ease  and  plenty  cannot  continue,  because  the  popu* 
lation  having  always  the  tendency  to  increase,  will  rapidly  rise  to 
the  level  of  the  attainaUe  subsistence,  and  then  the  situation  of 
America  will  be  exactly  the  «ame  with  that  of  the  older  states ; 
l>ut  in  the  mean  time,  and  under  her  present  circumstances,  what 
would  America  get  by  selling  manufactures  ?  The  plen^  and 
cheapness  of  good  land  in  her  states  makes  labour  so  exorbit* 
andy  dear,  that  even  if  her  workmen  had  skill  enough  to  complete 
for  foreign  markets  manu&ctures  of  as*  good  a  quality  as  those 
which  are  already  sold  there,  her  capitalists,  having  been  con^ 
pelled  to  pay  so  heavy  a  rate  of  wages^  could  by  no  means  affofd 
to  sell  their  goods  at  a  price  as  low  as  the  traders  in  the  European 
states,  where  the  greater  amount  of  population  xpakes  labour  sa 
much  cheaper.  Therefore  it  happens  that  America^  so  far  from 
finding  it  beneficial  to  export  manu&ctures  for  rude  produce, 
has  found  that  very  practice,  which  in  the  before-mentioned  scafe 
is  laid  down  as  the  least  advantageous,  to  be  in  fact  the  most  to, 
the  export  of  rude  produce  in  exchange  for  manufactures*  There 
is  scarcely  any  nation  which  has  not  in  some  stage  or  other  of 
its  advancement  found  each  one  of  the  four  traffics  more  advaiw 
tageous  for  the  time  than  any  of  the  other  three  (I  ]« 

The  only  principle  upon  which  the  comparative  advantages 
resulting  from  any  particular  interchange  of  commodities  can  be 
accurately  estimated,  is  the  before-mentioned  principle  of  indivi- 
dual interest.  The  variations  which  circumstances  are  continually 
causing  in  tiie  relative  gains  of  different  exports  and  imports  to 
the  individuals  concerned^  must  make  it  impossible  to  construct  a 
mleunzversallt/  true ;  but  it  seems  very  possible  to  devise  a  scale 
which  may  be  true  enough  for  certain  general  purposes  of  deduc- 
tion. It  is  submitted  that,  with  a  view  to  all  the  successive  stages . 
of  a  country's  civilization  and  improvement*  it  should  seem, 
advisable  to  reverse  the  order  of  the  scale  which  has  g^ierally 
been  given,  because  such  reverse  would  best  accord  with  the  prin- ' 
dple  of  individual  interest*  It  should  be  considered  that  in  the 
first  instance  it  must  be  generally  most  advantageous  to  expoit . 
rude  produce  for  manufactures,  because  the  wages  of  labour  in  all 
new  states  are  too  high  to  pay  individuals  for  any  employment  of 


(1)  See  Tucker  on  Trade,  35.  36. 
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capitiJ  except  thofie  of  agricolturey  which  recompense  fifty  and 
an  hundred  Ibid  (1).  That  in  the  second  instance  the  rude 
pfodnoe  should  still  be  exported  for  rude  produce  of  another  kind 
which  eidier  may  supply  the  wants  of  population  already  suffi* 
ciendy  provided  with  dieir  native  produce^  or,  if  the  rude  com- 
modity exported  be  not  subsiBtence,  may  prepare  a  stock  of 
manufactures  as  the  opening  begins  to  be  afforded  for  th«n  by 
the  reduction  in  the  price  of  labour  consequent  on  the  increase 
of  pc^lation ;  and  the  reason  why  it  is  submitted  that  the  «i:- 
portation  of  our  own  rude  produce,  to  be  exchanged  for  that  of 
t)lher  countries,  ought  to  rank  next  in  the  scale,  after  the  exr- 
portation  of  our  own  rude  produce  to  be  exchanged  for  the 
manufactures  of  other  countries,  is  founded  on  the  same  consi- 
deration as  before ;  namely,  that  until  the  price  of  land  rises  and 
the  price  of  labour  falls,  agriculture  will  pay  more  amply  than 
auy  other  employment  of  capital,  whatever  be  brought  home  in 
exchange  for  the  crop,  and  will  consequently  enable  the  exporter 
to  sdl  rude  produce  with  the  greatest  possible  profit,  in  which 
profit  it  wiU  be  remembered  consists  the  profit  of  the  state* 
That  in  the  third  instance  manufactures  may  be  more  advan- 
tageously exported  than  rude  produce,  because  labour  having  by 
this  time  become  more  pleiitiful  is  of  course  cheaper,  and  the 
export  of  manufactured  produce  is  therefore  more  profitable ; 
uid  with  respect  to  the  commodities  imported  in  return  for  this 
manufiutared  produce  they  will  generally  be  more  useful  to  the 
state  when  they  consist  in  the  manufactures  of  other  countries 
than  in  their  own  rude  produce ;  because,  though  the  land  at 
home  may  be  supposed  to  have  been  in  great  measure  brought 
into  cultivation,  yet  probably  even  in  this  advanced  stage  of 
population  rude  produce  may,  for  the  most  part,  be  raised  at 
home  more  cheaply  than  it  can  be  brought  from  abroad,  with 
the  additional  charges  of  freight  and  insurance;  whereas  the 
manuiactures  peculiar  to  other  countries,  besides  that  in  general 
they  can  be .  made  in  those  countries  more  skilfully  arid  more 
cheaply,areusuallyles8  bulky  than  rudeproduce,and  consequently 
cost  much  less  to  the  buyer  in  their  conveyance  from  abroad  (2). 
Fourthli/,  when  the  land  is  become  so  highly  cultivated  and  the 
population  so  numerous^  that  rude  produce  with  all  the  charges 
d  insurance  and  fireight  may  be  brought  from  abroad  more 

■   J  — ■ —      ' 

(1)  2  Smith,  128. 205.  2Malth.        (2)  2  Smith,  205. 
153. 158. 
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cbeaply  tban  it  can  be  procured  athome^  dieOf  and  not  tiUthefp^ 
a  it  most  advantageous  in  general  to  eayort  .mannftrtHres  fcr 
rude  pcoduce;  nor  is  there  any  thing  inoonaiBtent  in  the  propo* 
sition^  that  while  the  exportation  of  rude  produce  for  rude 
produce  is  the  second  in  this  scale  of  utility,  the  exportation  of 
manufiictures  for  rude  produce  is  only  the  fourth:  for  thou^  it 
is  true  that  the  purchase  c^rude  produce  must  be  attended  witli 
greater  expence  of  freight  and  insurance  than  the  purchase  of 
'  manufactures  in  all  cases^  that  is,  whether  the  equivalent  ex« 
ported  to  pay  for  it  be  our  own  mannfartiires  or  our  own  rode 
produce^  yet  as  the  gain  of  a  bargain  dqpends  altogether  in  oar 
dear  profit  in  the  whole  transaction^  it  is  better  fear  us  in  (be 
■econd  instance  to  buy  the  rode  produceof  another  country  at « 
high  price^  so  we  sell  oar  own  rude  produce  with  a  prc^xntion* 
atdy  greater  profit,  than  to  speculate  in  eap<Nting  manafiictures 
cf  our  own  with  gain  of  much  smaller  amount,  and  so  to  give  up 
the  more  profitable  business  of  exporting  our  rude  produce* 
But  when  we  have  arrived  at  the  diird  and  fi^urth  stages,  when 
we  have  no  longer  any  rode  produce  to  quure^  and  can  eiqxMrt 
only  manufactures,  iStasa  we  can  much  less  afibrd  to  purchase  the 
rude  produce  of  other  nations^  out  of  the  comparatively  small 
profits  that  we  can  realize  by  our  own  manufactures,  than  we 
could  in  the  bcginniog  of  our  career,  when  our  own  profits  were 
so  high,  when  in  short  we  had  the  profit  not  only  of  our  own 
labour  and  capital,  but  of  nature's  Idixmr  too,  which  is  the 
advantage  peculiar  to  the  raising  of  rude  produce.  On  thc^ 
wholes,  therefore^  it  diould  seem  best  to  goon  selUng  our  own 
raw  produce  as  long  as  we  can>  first  selling  it  for  the  manu- 
fiu^tures  of  other  oountrieSf  and  secondly,  rather  than  give  up 
our  own  superior  profit,  selling  it  for  foreign  raw  produce  (1) ; 
afterwards,  when  the  profits  which  these  two  occupations  yield,  in 
comparison  with  the  eiqportation  of  manufactures,  become  too 
much  reduced  by  competiti<m^  ihen^  thirdly,  to  export  our  own 
manufactures  for  those  c^  other  countries,  rather  than,  fourthly^ 
to  export  our  own  manufactures  for  their  raw  produce;  because, 
with  only  the  same  profit  to  ourselves,  we  shall  be  obliged,  in 
consequence  of  the  greater  fireight  and  insurance  on  bulky  com- 
modities, to  pay  more  for  their  raw  produce  than  for  an  equal 
intrinsic  value  of  their  manufiictures.  This  scale  is  not  how-^ 
ever  given  as  being  tmiversalhf  applicable^  for  wherever  it  shall 


(1)  2  Smith,  205.    2  Maltbus,  153. 
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to  coincide  with  the  interest  of  the  indiyidnai  capitalist,  it 
win  cease  to  be  an  aocarate  measare  of  the  public  advantage  to 
be  derived  from  any  particular  species  of  export  or  import. 
This  abstract  view  bowever  is  given  rather  as  a  general  observe 
tion  of  the  course  in  which  ibe  conjoint  and  inseparable  profit 
ci  the  state  and  of  the  Individuals  usually  flows,  than  as  a  rule 
cf  practice. 

The  exception  to  this  proposed  scale  will  be  easily  understood. 
For  instance,  an  exception  would  arise  in  the  case  of  ^  a  spice 
viand,  or  in  any  other  instance  where,  from  singular  circum- 
Aances  of  nature  or  art,  any  particular  kind  of  rude  produce 
or  manufacture  can  be  raised  or  wrought  Up  at  something  like  a 
monopoly  price.  Ilius  where  peculiarly  curious  pottery  can^ 
from  the  advantages  of  soil,  and  the  long  practice  of  the  in- 
habitants, be  sold  at  a  greater  profit  dian  can  be  gained 
even  from  the  raising  of  corn,  it  will  be  the  interest  of  the 
country  to  export  this  fine  manufacture  in  the  first  instance, 
radier  than  the  produce  of  the  soil.  Nor  is  it  only  with  regard 
to  exports  that  exceptions  will  arise  to  such  scale.  There  will 
also  be  exceptions  with  regard  to  imports :  for  instance,  though 
it  may  be  generally  more  advantageous  for  a  country  to  import 
mannfartures  than  rude  produce,  yet  if  a  greater  effective  de- 
mand exists  in  that  country  for  the  rude  produce  than  for  the 
manu&ctures,  and  a  greater  profit  can  consequently  be  made  by 
tiie  individual  capitalist  from  importing  it,  its  importation  will  be 
more  advantageous  to  the  country  than  the  importation  of  manu- 
&cture^  though  such  importation  of  manufactures  may  in  general 
seem  preferable,  according  to  the  abstract  scale.  It  will  be  of 
no  avail  to  say,  that  if  the  wants  of  the  nation  would  have  con* 
filled  themselves  to  commodities  which  might  be  imported  ta 
greater  advantage,  national  as  well  as  individual  opulence  would 
have  gone  on  more  rapidly:  we  must  take  human  nature  as  we 
find  it.  The  great  stimulus  to  labour  is  the  hope  of  gratifying 
oinr  wants,  whatever  they  may  be.  A  man  will  exert  himself  to 
obtain  a  luxury,  such  as  for  instance  a  foreign  wine,  who  would 
not  exert  himself  to  ibcrease  the  stock  which  he  may  have 
lent  at  interest :  and  yet  the  latter  process  might  have  added 
iDore  to  his  own  wealth  and  that  of  the  nation  (1).  To  en- 
coDiage  his  labour  therefore,  he  must  be  enabled  to  obtain  the 

(1)  2  Paley,  37S<-S74.    Tucker  on  Trade,  Introd.  1.  2. 
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object  for  which  his  labour  will  be  willingly  undertaken ;  and 
'  the  capitalist,  by  enabling  him  to  do  this^  not  only  makes  the 
greatest  possible  prgfit  for  himself  but  sets  in  motion  the  greatest 
quantity  of  national  labour  which^  under  existing  wants  and 
circumstances,  can  be  employed ;  though  not  the  greatest  quan- 
tity which  might  have  been  s^t  in  motion,  if  those  wants  and 
circumstances,  had  been  different:  and  it  will  be  easily  seen  that 
these  exceptions  depend  on  the  same  principle  as  the  rule  or 
comparativer  scale  itself;  namely,  upon  the  principle  of  superior 
profit,  upon  the  great  maxim;^  that  what  pays  the  capitalist  most 
amply,  is  also  the  most  beneficial  to  the  state :  the  same  prin- 
ciple too  it  is  which  in  this  as  well  as  in  all  other  employ- 
ments of  capital,  determines  the  stage  or  point  where  one  kind 
of  traffic  ceases  to  be  most  beneficial^  and  where  those  kinds 
of  traffic  which  may  be  below  it  in  any  abstract  scale,  begin  Uk 
be  practicably  preferable  under  the  existing  circunbtances.. 
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CHAP.  II. 

Oftiie  Commercial  L<rw  of  Nations  in  general;  and  of 
the  natural  and  positive  Law  J  whether  tmiversaly  ctssto^ 
mary^  or  conventional;  andy  in  particidar,  of  Treaties , 
and  their  Construction. 

npH£  interooarse  of  Gommerce  affording)  a»  we  haye  seen,  « 
mutual  and  incalculable  advantage  to  the  states  that  engage 
in  it,  has  been  provided  for  and  protected  by  laws  ahnost  from 
the  beginning  of  civilized  society.     Our  object  will  now  be  to 
inquire  what  legal  prindples  and  rules  have  been  established 
with  respect  to  commerce.     In  considering  these  principles  and 
ndes  of  commercial  law,  we  are  first  to  inquire  how  the  commerce 
of  any  country,  and  of  our  own  in  particular,  may  be  affected  by 
the  acts  diforeign  states;  next^  howthe  commerce  of  our  own  coun- 
try in  particular  is  publicly  affected  by  her  own  political  rpgula- 
tiona;  and  lasdy^  how  such  commerce  is  affected  by  those  municipal 
regulations  which  relate  merely  to  the  private  interests  of  trade : 
and  we  shall  then  consider  the  instruments  and  securities  em- 
ployed to  facilitate  commerce;  and  close  our  inquiries  by  ex- 
amining the  remedies  for  injuries  to  commercial  rights.     The 
Rrst  of  these  inquiries  will  lead  us  to  take  a  concise  view  of  the 
2av  of  nations  in  general ;  for  it  is  obvious  that  the  commerce  of. 
a  country  can  never  be  lawfully  affected  by  any  act  of  a  foreign 
state,  unless  that  act  be  enjoined,  or  at  least  authorized,  by  the 
law  of  nations.    The  law  of  nations  comprehends  the  principles 
of  national  independence,  the  intercourse  of  nations  in  peace, 
theprivil^es  of  ambassadors,  consuls,  and  inferior  ministers; 
the  commerce  of  the  subjects  of  each  state  with  those  of  the 
others^  the  grounds  of  just  war  and  the  modes  of  conducting  it, 
the  mutual  duties  of  belligerent  and  neutral  powers,  the  limit  of 
lawful  hostility,  the  rights  of  conquest,  the  faith  to  be  observed 
in  warfiure^  die  force  of  an  armistice,   of  safe-conducts  and 
passports,  the  nature  and  obligation  of  alliances,  the  means  of 
negotiation,  and  the  authority  and  interpretation  of  treftties. 
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These  and  many  other  important  subjects,  forming  a  complete 
practical  system  <^  the  law  of  nations,  and  obvioudy  most  ma» 
terially  a£fectbg  commerce,  are  first  to  be  considered.  The 
knowledge  of  tibem  is  necessary  to  negotiators  and  statesmen, 
and  may  firequently  be  important  to  private  men  in  various  dtii»- 
tions  in  which  they  may  be  placed. 

^^*^Bitioo.  Tiie  law  of  nations  is  defined  to  be  the  science  which  teaches 
the  rights  subsisting  between  nations  or  states,  and  the  obligations 
oorreqxmdeBt  to  those  rights ;  ix^ch  modifies  the  intercourse  of 
indq)endent  commonwealths  inpeace,and prescribes  limita  to  their 
hostility  in  war  (1).  This  law  is  naturally  founded  on  the  prin- 
cq>le  that  the  different  nations  ou^t  to  do  to  each  other^ 
m  time  of  peace,  as  much  good,  and  in  time  <^war  as  fitde 
liarm,  as  may  be  possible,  without  injuring  their  proper  real 
interests  (2). 

It  has  been  observed^  that  the  law  of  nations  at  presoit  esta- 
blished owes  its  eustenoe  in  a  great  measure,  to  the  conciliating 
«nd  humanizing  influence  <tf  liie  christian  religion.  And  it  is 
not  amongst  the  least  of  the  innumerable  blessings  which  that 
&ith  has  conferred  upon  the  world,  that  it  has  established  the 
intercourse  of  a  great  part  of  mankind  upon  one  common  basb 
of  generally  acknowledged  duties,  and  abolished  those  wili^ 
capricious,  and  sanguinary  custcnns,  which  previously  existed 
evien  amongst  nations  so  highly  civilized  as  the  Romans  and  the 
Carthaginians  (3).  In  later  and  happier  times,  having  been 
drawn  more  dosdy  together  fay  the  belief  xA  one  religion,  the 
nations  of  Europe  have  bem  induced  to  agree  upon  a  certiun 
•ode,  for  their  mutual  regulation;  and  in  all  cases  of  doubt  and 
disi^veement,  arising  upon  that  oode^  their  ammon  rdigion^  that 
ol  ckristianify,  p<MntB  out  the  same  principles  of  natural  justice^ 
to  be  equally  qypealed  to  by  all,  as  the  unfailing  rul^  of  con^* 
stmction. 

It  is  true  that,  in  our  awn  time^  for  practical  purposes,  the  law 
of  naticMiB  has  for  awhile  been  of  little  avail  among  the  states  of 
Europe.    The  circumstances  of  the  last  twenty-five  years  have 


(1 )  Vattel's  Prdim.  p.  55.  s.  3.    Lois,  liv.  1.  c.  3. 
Mackintosh,  Disc.  3,  4.  (3)  2  Ward's  Law  of  Nations* 

(2)  MonteSq.  de  PBsprit  des    1— U.339,340. 
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boeo  o£  so  extraordinaiy  and  so  gloomy  a  colour^  that,  in  the 
narchy  of  revoludon  and  confiiflion  of  conquest,  prjncqples  wluck 
kad  stood  fixed  for  centuries ,  have  been  shaken  firom  their  fettada^ 
tioD&  We  must  obserisey  that  in  every  age  the /m^no^fbiisnuHt 
be  less  aecore  from  violation  than  the  municipal  Umdi^pariiotiar 
ttaie  i  because  the  municipal  law  is  upheld  by  the  sovereign 
power  of  the  realm^  which  is  equally  exalted  above  the  individual 
eommittii^^  and  the  individual  mstaimf^  the  injury;  and  ^niiieli 
pnnidiies  the  first  and  lightest  infraction  of  eveiy  mk^  be&UDa 
disorder  gathen  strength  to  destroy.  The  Uvm  of  nations  Uf 
mmang  nations^  what  the  munidpal^  lato  of  a  state  h  among  the 
sfAjests  of  4hat  state:  but  then  there  is  no  sovereign  pearer 
anong  natiom  to  uphold  the  international  hiw:  there  is 
no  tribipnai  to  which  the  oppressed  may  iq^peal  against  the 


Hiis  is  a  defect  inherent  in  the  constitutions  of  aU  intenu^ 
tsontd  codes,  and  it  has  been  Mt  with  more  than  usual  severi^ 
in  modem  Europe,  because  even  the  slight  dieck  nHiieh.  at 
any  fenner  time  existed  to  prevent  the  injustice  of  partacular 
states  (the  check  provided  by  the  general  anxiety  of  governments 
to  preserve  the  balance  of  power  against  individual  usurpation) 
finr  a  time  was  8uq)ended,  and  the  immense  and  overpowering 
tnrce  of  a  single  people  was  able  to  triumph  alike  over  the  oppo^ 
sition  of  the  weak  and  the  opinion  of  the  wise.  Among  the 
vanouB  aggressions  vdiich  the  stupendous  power  of  our  enemy 
enrii)led  turn  to  commit  for  awhile  with  impunity,  mme  were 
more  remarkaUe  tx  Ibe  acrimony  of  their  i^irit  or  for  the  mis^ 
diievousness  of  Aeir  consequences,  than  the  violent  measures 
which  he  employed,  throughout  the  countries  under  his  controlt 
to  debar  them  from  the  advantages  of  a  freely  circulating  com* 
merce:  but  the  injustice  of  those  measures,  revolting  againtft  the 
established  principles  of  the  law  of  nations,  at  length  roused  the 
states  of  Europe  to  unite  in  one  common  cause^  and  to  restore 
and  again  bring  into  action  those  rules  of  the  commercial  law 
of  nations  which  we  are  now  to  consider* 

The  law  of  nations  has  been  variously  subdivided  by  diferent-  Diviaan  ok  hw 
writers;  and  perhi^s  there  is  no  distribution  clearer  than  that  of 
M .  de  Vattd^  who  admits  tw>  kinds  of  international  law^  the 
fieterej  and  die  joosi/ra^. 
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The  nattmd  law       The  mUuTol  or  primary  law  is  that  of  God  and  our  con^ 

science :  the  law  which'  enjoins  us  to  do  good  to  our  neighbour^ 
whether,  in  literal  strictness^  he  may  have  a  perfect  right  to  de- 
mand such  treatment  from  us  or  not^l).  This  is  a  law  of  as 
strong  obligation  as  the  most  distinct  and  positive  rule;  though  it 
may  not  be  always  capable  of  the  same  precise  d^nUum^  nor, 
oonsequendy,  may  allow  the  same  remedies  to  enforce  its  6b^ 
servance.  As  %n  individual  is  bound  by  the  law  of  nature  to 
deal  honourably  and  truly  with  other  individuals,  whether  the 
precise  acts  required  of  him  be  or  be  not  such  as  their  own  mu- 
nicipal law  will  enforce;  just  so  a  state,  in  its  relations  with 
other  states,  is  bound  to  conduct  herself  in  the  spirit  of  justice^ 
benevolence,  and  good  fiuth,  even  though  there  be  no  positive 
rules  of  international  law^  by  the  letter  of  which  she  may  be  ac* 
tually  tied  down.  The  same  rules  of  morality  which  hold  together 
men  in  families^  and  which  form  families  into  a  commonwealth, 
also  link  together  commonwealths  as  members  of  the  great  so- 
ciety of  mankind.  Commonwealths,  as  well  as  private  men^ 
-are  liable  to  injury  and  capable  of  benefit  from  each  other;  it 
]S|  therefore,  their  duty  to  reverence,  to  practise,  and  to  enforce 
those  rules  of  justice  which  control  and  restrain  injury,  which 
regulate  and  augment  benefit,  which  preserve  civilized  states  ia 
a  tolerable  condition  of  security  from  wrong,  and  which,  if  they 
could  be  generally  obeyed,  would  establish  and  permanently 
maintain  the  well-being  of  the  universal  commonwealth  of  the 
himian  race  (2).  This  natural  law  has  been  called  by  Vattdi 
the  necessary  law,  because  nations  are  absolutely  bound  in  con« 
science  to  observe  it;  and  by  Grotius  it  has  been  entitled  the 
internal  law,  because  it  is  obligatory  on  nations  in  point  of 
conscience  (3). 

Th«  potitive  or        The  posititJC  OT  secondary  law  is  threefold  {4:) :  first,  the  uni^ 
m^^  ^^  ^  *^*^  Doton^ary  law,  or  those  rules  which  are  presumed  to  be 

law,  by  the  uniform  practice  of  nations  in  general,  and  by  the 
manifest  utility  of  the  rules  themselves  (5).  Secondly,  the  custo^ 
mory  law,  or  that  which,  from  motives  of  convenience,  has,  by 


(1)   Vattd,    PreUm.    58.    60.        (3)  Vattel,  68.  s.  7- 
Peake's  Rep.  116.    2  Hen.  Bla.        (4)  Vattel,  Prelim.  ^6.  s.  27. 
259.  (5)  Vattel,  Prelim,  p.  64.  6S. 


(2)  Mackintosh,  Disc.  7.  »•  27. 
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Uxitf  bat  implied  agreement,  prevailed,  not  generally  indeed 
among  all  nations,  nor  with  so  paramomit  an  utility  as  to  b^ 
come  a  portion  of  the  universal  voluntary  law,  but  enough  to 
have   acquired  a  prescriptive  obligation  among  certain  states 
so  situated  as  to  be  mutually  benefited  by  it  (1).     And  thirdly^ 
the  conventional  law,  or  that  which  is  agreed  between  particular 
states   by  express  treaties,  a  law  binding  only  on  the  parties 
among  whom  such  treaties  are  in  force  (2).     These  two  lasfc 
branches  of  international  law,  the  customary  and  the  conven- 
tional, though  they  are  not  universal,  derive  their  authority 
from  the  principles  of  the  voluntary  law,  which  is  universal;  in« 
ammcli  as  the  conventional  law  depends  on  the  universal  prin- 
taple,  that  men  must  be  considered  ds  bound  by  their  own  com- 
pact :   and  the  customary  law  depends  on  the  universal  prin- 
cipJe^  that  what  has  been  for  time  immemorial  the  usage  among 
certain  parties,  must  be  prim&  facie  presumed  to  have  been  mu- 
tuaDy  advantageous,  and  therefore  to  rest  upon  their  tacit 
compact,  just  as  the  conventional  law  rests  upon  tjieir  express 
oompact. 

The  customary  law,  however,  has  been  considered  as  not 
iReversible;  for  as  it  rests  only  on  implied  agreement,  ex- 
press dissent,  of  necessity,  may  annul  it :  and  any  state,  upon 
^ving  notice  that  she  chooses  no  Icmger  to  abide  by  a  particular 
custom,  may  set  it  aside;  provided  the  time  which  she  selects 
for  this  notification  be  not  when  a  case  may  have  arisen^  or  be 
contemplated,  upon  which  the  custom  would  operate  (3).  But 
as  to  conventional  law^  a  nation  cannot  in  strictness  relieve 
herself  by  any  notice,  from  the  duty  of  observing  it;  because 
that  would  be,  in  fact,  giving  notice  of  her  awn  intention  to 
break  her  own  word  (4).  Nor  can  she  relieve  herself  from  the 
duty  of  the  voluntary  law;  for  that  would  be  to  set  herself 
above  those  received  principles  of  general  utility  by  which  alone 
society  is  held  together.  It  must  be  imnecessary  to  observe, 
that  she  cannot  release  herself  from  the  duties  of  the  natural 
law ;  for  such  a  defection,  though  it  may  be  beyond  the  juris- 
diction of  all  positive  law,  and  therefore  sheltered  against  the 


(1)  Feunings  and  others  r.  Lid.  (3)  Vattel»  Prelim.    66.  s.  26. 
Grennlle,    I   Taunt.   Rep.    241.  Marten,  L.  N.  356. 

248.  (4)  Vattel,   Prelim.  60.    s.  11, 

(2)  Vattel,  p.  63.  s.  24.  Marten»  L.  N.  354. 
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direct  interference  of  human  coercion,  would  be  to  emancipate 
herself  by  her  own  act  from  all  the  obligations  which  are  natn* 
rally  and  universally  imposed  upon  all  mankind. 

Some  ingenious  writers  have  attempted  to  establish,  that  thiir 
secondary  or  positive  law,  in  all.  its  three  divisions,  whether 
voluntary,  customary,  or  conventional,  is  nothing  more  than  an 
eatpress  declaration  of  that  natural  law  which  existed  from  the 
bq[inning  of  time,  but  which,  for  the  want  of  drcumstancea 
/quiring  its  interference,  had  slept  urnioticed  till  the  mom^it 
when  the  necessities  or  conoenieitces  of  some  powerful  nation 
dtmanded  its  definition  and  establishment. 

k 

Thus,  it  is  said  (1),  ^  Aat  if  certain  duties  are  observed  now, 
^  which  were  not  considered  as  duties  in  former  days,  this 
^  observance  is  not  in  consequence  of  any  new  law,  but  merely 
^  lliat  an  eternal  and  necessary  law  has  now  a  scene  in  which  it 
^  may  exert  its  operations ;  and  if  the  rights  and  duties  of  this 
'^  new  scene  are  not  incongruous  with  the  law  of  nature,  what  ia 
'*  called  the  secondary  law  of  nations  has  really  no  existence^ 
'*  nor  can  be  said  to  be  introduced  by  positive  or  arbitrary 
^  contracts,  or  by  voluntary  confederacies,  which  is  fairly  the 
<^  prescription  of  right  reason.  Henoe  all  die  obligations  whidi 
*'  arise  from  what  is  called  the  jus  secundariwny  were  virtually 
'^  Imd  upon  us  before ;  but  could  never  be  known  till  something 
"^  caUed  them  fcnth  («).'' 

But  although  this  reasoning  is  just  to  a  certain  extent;  that  is, 
as  far  as  the  law  of  nations  is  composed  of  duties  purely  moral; 
yet  Aere  are  a  variety  of  cases  in  which  it  was  clearly  requisite, 
thai  some  international  rule  should  be  laid  down,  but  for  which 
lustural  reascm  has  made  no  direct  provision :  cases  which,  for 
the  sake  of  general  quiet,  must  be  decided  in  one  way  or  another, 
bM  winch  may  be  decided  in  either  way  with  equal  conformity 
to  the  natural  principles  of  right  (3).  Thus,  for  example^  the 
law  of  nature  seems  to  declare  that  accredited  ministers  ought 
to  enjoy  certain  immunities,  in  order  to  enable  them  to  transact 
the  concerns  of  the  state  by  which  they  are  d^uted ;  but  the 


•  > 

(1 )  By  Mr.  Ward  in  his  Law  of        (2)  1  Ward'sLaw  of  Nations.  30. 
Nations,  vol.  1.  p.  29.  (3)  Vattel,  Frelim.  58, 9.  ft  19. 
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law  ofnalxare  does  not  deckve  what  kind- of  credendalfl  ahall  be 
neoessary  to  constitate  them  accredited  mioisteny  and  thus  entitle 
them  to  these  immunities ;  yet  it  is  of  the  highest  importance 
that  the  ^fimn  should  be  determined,  or  the  agents  of  private 
persons  might  daim  the  benefits  of  a  public  character,  ^md 
commit  a  thousand  irremediable  frauds*     Such  points  as  these 
most  therefore  be  gathered  from  the  universal  voluntary  law  of 
all  natinns,  fitMn  the  established  customs  of  particular  states^^oB 
from  the  express  treaties  existing  between  one  community  and 
another.     An  instance  illustrating  the  use  of  the  customary  law,i 
^iiere  the  natural  law  had  made  no  provision,  occurred  in  the 
case  of  F^inings  v.  Lord  Grenvilie  (1),^  where  it  appears,  that, 
by  the  castoBa  of  the  whale  fishery  among  the  Gallipagos  Islands^ 
he  who  strikes  awhalewith  aloose  harpoon  is  entitled  to  receive 
half  the  produce  from  another  person  who  may  follow  and  kill 
it:  and  that  by  the  custom  of  the  Gremland  whale  fishery,  unlesa 
he  who  strikes  a  fish  continues  his  dominion  nndl  he  has  reduced 
it  into  his  possession,  any  other  person  who  kills  it  acquires  the 
entire  property :  and  Mr.  Justice  Chambre  laid  i^  down,  thai 
there  must  of  necessity  be  a  custom  in  these  things  to  govern  the 
subjects  c^  England,  as  well  amongst  themselves  as  in  their  inters 
course  with   the    subjects  of  other  countries;  the  usage  of 
Greenland  is  held  to  be  obligatory,  not  only  as  between  British 
sotgects,  but  as  between  them  and  all  other  nations;  that  he 
itmonbered  the  first  caseuponthatusage^  which  was  tried  before 
Ixncd  Mansfidd,  who  was  clear^  that  every  person  was  bound  by 
it ;  and  sud,that  were  it  not  for  such  a  custom,  there  must  be  a 
sort  of  war&re  perpetually  subsisting  between  the  adventurers; 
and  he  held  it  strongly  binding,  from  the  drcumstanee  of  ite 
CTtpnding  to  different  nations.    The  same  necessity  must  prevail 
in  the  South  Seas,  although  the  fishery  has  not  been  so  long  in 
us^  in  order  to  regulate  our  intercourse  with  the  French^ 
Americans,  and  others  who  resort  thither.    Thus  it  will  be  seen 
that  the  distinction  between  these  positive  or  secondary  lawsi  and 
the  natural  or  primary  law,  is  not  so  unimportant  as  it  may  at 
first  i^ipear. 

The  international  rights  and  provisions  which  we  have  now  to  The  kw  of  na- 
coosider,  relate  to  one  sulgect  only,  the  interests  of  commerce.  SltomOTeim- 


(I)  1  Taunton's  Rep.  241. 
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mediate  rebtioa   «  Merchandize,'' savs  Mollov  (l),  <<  is  SO  Universal  and  extensive, 

to  comimrce,        „■»•'•  •  >iii         i  ••ii  *• 

and  hem  it  is      ^  that  it  18  in  a  manner  impossible  that  the  mumcipal  law  of  any 
"TOcwed  in  Great  ic  ^^^  realm  should  be  sufficient  for  the  ordering  of  affiiirs  and 

^^  traffic  relating  to  merchants."  The  law  concerning  mer- 
chants is  called  the  law  merchant^  from  its  universal  concern, 
whereof  all  nations  do  take  special  knowledge.  Burlamaqui,  in 
his  natural  law  {2%  asserts,  that  '*  the  very  aim  of  the  law  of 
^'  nations  is  to  serve  as  a  rule  for  commerce."  The  law  of 
nations  on  this  head,  as  well  as  on  every  other^  is  adcnowledged 
by  the  English  municipal  law,  and  forms  indeed  a  very  important 
branch  of  it  In  arbitrary  states,  says  Sir  William  Blackstone  (3), 
the  law  of  nations  whenever  it  contradicts  or  is  not  provided 
.  for  by  the  municipal  law  of  the  country,  is  enforced  by  the  royal 
power;  but  since  in  England  no  royal  power  can  introduce  a 
new  law,  or  suspend  die  execution  of  the  old,  therefore  the  law 
of  nations,  wherever  any  question  arises  which  is  properly  the 
object  of  its  jurisdiction,  is  here  adopted  in  its  full  extent  by  the 
common  law,  and  is  held  to  be  a  part  of  the  law  of  the  land. 
*'  And  those  acts  of  parliament  which  have,  from  time  to  time 
'^  been  made  to  enforce  this  universal  law,  or  to  facilitate  the^ 
'*  execution  of  its  decisions,  are  not  to  be  considered  as  Intro- 
"  ductive  of  any  new  rule,  but  merely  as  declaratory  of  the  old 
^<  fundamental  constitutions  of  the  kingdom ;  without  which  it 
'^  must  cease  to  be  a  part  of  the  civilized  world.  Hius,  in 
mercantile  questions,  such  as  bills  of  exchange  and  the  like, 
in  all  marine  causes  relating  to  freight,  average,  demurrage, 
^^  insurances,  bottomry,  and  otders  of  a  similar  nature:  the 
**  law  merchant,  which  is  a  branch  of  the  law  of  nations,  is  regu- 
'*  larly  and  constantly  adhered  to :  so  too,' in  all  disputes  relating 
^*  to  prizes,  to  shipwrecks,  to  hostages,  and  ransom  bills,  there 
'^  is  no  other  rule  of  decision  but  this  great  universal  law,  col- 
*^  lected  from  history  and  usage,  and  such  writers  of  all  nations 
^  and  languages  as  are  generally  approved  and  allowed  of." 
Lord  Mansfield,  in  delivering  judgment  upon  the  case  of  Triquet 
and  others  against  Bath  (4),  cited,  from  a  note  of  his  own,  the 
case  of  Buvot  v.  Barbut,  in  which  Lord  Talbot  then  chancellor 
declared  a  clear  opinion,  that  the  law  ofnationsy  in  xX&fuU  extent y 
vrnspart  of  the  law  of  England. 

(1 )  2  Molloy,  pp.  322, 3.  b.  3.        (3)4  Bia.  Com.  67. 
c7.  8.15.  (4)  3  Burr.  1481. 

(2)  Chap.  6. 
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Behte  we  proceed  to  state  in  detail  the  law  of  nations  as  it 
lActs  commerce,  it  is  advisable  to  ascertain^  with  as  mnch  ex* 
aetness  as  posaible^  the  sources  from  whence  we  may  gather  with 
•ocuTBcy  the  provisions  of  this  international  law,  thus  generally 
faisding  upon  the  various  states,  and  thus  peculiarly  acknow« 
Uged  by  the  British  'constitution.     Unfortunately,  the  prbvi^^ 
akms  of  the  voluntary  law,  which,  as  we  have  seen,  are  the 
ndes  eiqpressly  and  practioally  laid  down  by  nations  for  theKf 
universal  guidance^  are  not  collected  in  any  written  eode  of 
public  authority,  any  more  than  the  provisions  ot  the  natural 
bw.    This  leaves  a  considerable  d^ree  of  doubt  and  obscurity 
CQ  the  subject;  ibr  whenever  any  poweiful  state  finds  it  her  in- 
terest to  violate  some  proi^ion  either  of  the  natural  or  of  th< 
voluntary  law^  she  has  only  to  plead  the  want  of  authoritative 
enactments  on  the  particular  point  in  question,  and  to  prove  the 
fiirce  of  her  plea  l^  the  strength  of  her  arms.    In  the  absence 
of  higher  sanctions,  the  ordinary  practice  of  nations  and  the 
writings  of  eminent  authors  have  been  held  up  as  the  rules  of 
intenarional  juri^rudence(l);  but  on  some  questions,  which 
are  considered  vrithin  the  province  of  the  voluntary  law,  as  well 
as  on  many  questions  of  natural  law,  the  c^inions  of  these  learned 
penons  are  so  widely  at  variance^  that,  too  frequently,  the  rule 
by  which  the  conduct  of  a  nation  should  be  guided  in  a  parti* 
cnlar  emergen^  is,   in   truths  no  law  established  by  com- 
mon consent,  but  a  rule  which  each  state  must  gather  as  well 
as  she  can,  under  the  particular  circumstances  of  the  case,  from 
her  own  ideas  of  natural  justice.     However,  there  is  no  doubt 
that  the  maxims  laid  down  in  the  works  of  eminent  writers  will 
always  be  regarded  as  of  great  consideration  by  a  state  desirous 
of  acting  honestly;  and  it  can  be  only  in  instances  where  the 
natural  reason  of  the  case  contradicts  those  maxims,  that  any  ad- 
vsatage  will  be  taken  by  such  a  state,  oa  the  ground  of  instdk 
dent  authority.    Where  the  principal  writers  exhibit  no  con- 
trariety of  opinion  in  their  statement  of  any  rule,  the  presump- 
tion in  fiivour  of  their  maxims  is,  of  course,  very  strongly  in- 
creased; and  few  cases  can  possibly  arise  in  which  a  nation  will 
venture  to  oppose  the  uniform  consent  of  such  authorities^  unless 
she  be  powerful  enough  to  set  herself  above  all  ordinary  law  and 


»  ■  !■■     * 


(1)  Per  Lord  Mansfield  in  Triquet  v.  Batb,  3  Burr.  1481. 
^OL.  I.  n 


M  Of  the  Cmmerdal  Law  [Cfa.  2. 

tSX  natural  justice^  and  rely  on  what  hat  been  denominated  the 
right  of  the  strongest* 

England  has  always  been  prompt  to  acknowledge  the  audio* 
rities  both  of  universal  practice  and  of  eminent  writers.  In  Uie 
be&>re-inentioned  case  of  Triquet  andothersagainstBath(l)^LoRi 
Mansfield  went  on  to  state  it,  as  the  declaration  of  Lord  Taibot^ 
that  the  law  of  nations  was  to  be  collected  fitun  f3bi^practkB.rf 
d^firent  nationt  and  the  authority  (^  writers :  ^  accordingLy."  < 
cotttmues  JLK>rd  Mansfidd,  ^^  he  argued  and  determined  front 
^l  such '  instances^  and  the  authori^  of  Orotius,  Barbeync, 
<*  Binkerdiodk,  Wiquefort,  &c.,  there  bemg  no  £ng^  wiitcr 
^^  of  eminence  upon  the  subject.'' 

The  same  principles  are  also  laid  down  by  elementary  writers 
of  high  author!^  (2).  To  the  names  of  OiotioS)  Btfbeyrae» 
and  Wiquefort,  may  be  added  those  of  Puffendorf,  Wol^  Valtel, 
SeldeOt  Valin,  Clerac,  Pothier^  Burlamaqud,  Emerigmi) 
Boocjuis,  Casasegis,  Loccenius>  Santema,  Malinp,  and  Molloy* 
Thette  are  yet  other  authors  of  old  time,  not. in  so  great  credit 
a#  these,  but  whose  works  still  deserve  and  enjoy  considerable 
reputation;  and  of  late  several  living  writers  have  published 
treatises  of  high  estimation  for  accuraqr  and  ability,  but  want* 
ing,  of  course,  that  authoritative  weight  which  antiquity  and 
long  acquiescence  bestow. 


What  has  been  said  of  these  elementary  works,  as  the  great 
sources  of  international  law,  should  be  understood  only  with 
respect  to  those  principles  which  are  of  universal  and  perma- 
nent obligation,  and  fiJl  under  the  heads  of  the  natural  or  of  the 
voluntary  law.  For,  of  course^  those  laws  which  are  merely 
customary  or  conventional^  are  not  to  be  found  completely  de- 
tailed in  any  elementary  treatises.  There  are  accidental  allu- 
sions, indeed  to  particular  provisions  of  them,  scattered  up  and 
down  in  almost  all  these  works ;  but,  as  Vattel  has  observed, 
it  was  not  to  be  e^tpected  that  any  such  esbay  should  contain 
erplick  details  on  a  subject  so  liable  to  perpetual  variation ; 


(1)  3Burr.  1481 ;  ante,  33.  See  also  Viner's  Abridg.  Mereh. 

(2)  Com*  Dig.  Ambasssdor,  B.    A.  i.    3  Bla.  Com.  273. 
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BQT  will  it  be  consistent  with  the  plan  of  the  present  under- 
taking to  treat  it  very  minutely.  ( 1 } 

The  principles  of  natural  law  are  immutable,  for  they  are 
the  princijdes  of  original  justice  and  honour,  founded,  as  Vattel 
eKpt€sae&  it,  on  the  nature  of  thmgs  and  the  nature  of  man  (2). 
The  principles  of  voluntary  law  are  not  to  be  changed  without 
uniirersal  ccMitent ;  for  they  are  only  the  principles  of  original 
justice  and  honour,  reduced  into  practical  rules,  and  guarded 
by  neoesBary  forms.     But  the  regulations  of  mere  customary  lawj 
a»we  have  seen,  may  be  changed  at  any  time,  upon  reasonable 
notice,  by  any  nation  resolving  to  withdraw  her  consent  firodi 
the  general  agreement  on  which  ^each  custom  rests,  though  a 
few  iodiriduak  of  such  nation  cannot^  without  the  authority  of 
the  states  of  their  own  accord  alter  such  customary  law  sd  as  to 
aflect  other  persons  (S).      Tliere  will  probably  be  occasion  to 
aociee'some  of  the  provisions  of  this  law,  in  treating  certain 
topics  which  fell  within  the  latter  divisions  of  the  work.     In 
the  meandme  it  will  suffice  to  offer  a  short  historical  enumera- 
tion of  those  meccanttle  codes  of  customary  law^  which  the  states 
of  Europe  have  considered  to  be  of  the  highest  authority  in 
their  mutual  dealings,  as  records  or  eviderices  of  their  ancient 
oonsent  to  particular  usages.     Almost  all  the  provisions  of  these 
codes  relate  exclusively  to  maritime  affairs ;  for,  in  Consequence 
of  the  superior  cheapness  of  water-carriage,  and  of  the  maritime 
situation  of  several  among   the  chief  commercial   states,  the 
greatest  part  of  the  international  trade  lias  been  usually  con- 
ducted by  sea. 

The  earliest  system  of  marine  law  was  compiled  by  the  Rho- 
dians  about  900  years  before  the  christian  sera.  A  collection, 
bearing  the  denomination  oi^RhodianlcmSy  is  to  be  found  in'  * 
Viimius ;  but  it  is  believed  to  be  spurious.  If  the  other  cbm- 
mercial  states  of  antiquity  had  any  maritime  institutions,  they 
we  not  now  exttot  It  was  toward^  the  end  of  the  eleventh 
century,  about  the  time  of  the  first  crusade,  that  the  earliest 
code  of  more  modem  sea-laws  was  oompiled.      This  code  wks 
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(1)  Vattei.  Prelim.  65.  s.  24, 25.        (3)  Fennings  v.  Ld.  Gi^BiiV^lIc, 

(2)  Vauel,  Prelim,  64, 65.  s.  22,     1  Taunt,  248. 
23.8.a 
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arranged  by  the  people  of  Amalphi :  it  is  thought  to  have  been 
principally  collected  from  the  Rhodian  instituticMiBy.  and  appears 
to  have  be^  generally  received,  daring  a  considerable  period, 
in  the  countries  bordering  on  the  Mediterranean.  But  in  pro- 
cess of  time,  as  the  maritime  states,  which  gradually' arose  in 
Europe,  began  to  set  up  codes  of  their  own,  great  inconvenience 
was  felt  from  the  discordance  of  the  various  enactments ;  and  a 
new  collection,  compiled  from  all  those  which  had  gone  before, 
was  established,  as  Grotius  informs  us  (1),  by  die  authority  of 
almost  all  the  sovereigns  of  Europe :  this  new  collection  was 
<  entitled  Consdato  del  Mare,  In  the  thirteenth  century  it  waa 
received  as  law  in  Italy,  Germany,  France,  and  the  GredL  em->  . 
pire ;  and  Vinnius  affirms  that  most  of  the  marine  laws  in  Spain, 
Italy,  France,  and  England,  are  borrowed  from  it.  It  seems  to 
be  considered  as  a  branch  of  international  law ;  and,  in  spite  of 
certain  defects,  its  regulations  are  of  high  audiority  in  all  the' 
maritime  states  of  Europe.  Some  diflferences  of  opinion  have 
existed  as  to  the  authority  which  first  established  the  celebrated 
Lwm  of  Oleron:  however,  they  were  indisputably  proniul 
gated  abdna  the  time  of  Richard  the  first,  and  are  held  to  be  of 
great  authority.  Of  great  authority  also,  and  of  equally  un- 
certain date,  are  the  ordinances  made  by  the  merchants  and 
masters  of  Wisburg,  a  ci^  in  the  island  of  Gothland,  anciently 
much  celebrated  for  its  commerce.  They  appear  however 
to  have  been  promulgated  during  some  part  of  the  thirteenth 
eeniury. 

Another  qrstem  of  laws,  drawn  up  by  the  deputies  of  the 
Hanseatic  league  m  1597,  and  confirmed  with  additions  in  1614>^ 
has  obtained  much  consideration  in  the  maritime  jurisprudence 
of  nations  (2).  But  the  most  complete  and  comprehensive 
system  of  marine  law,  is  the  famous  ordinance  of  marine  of  Louis 
'  the  Fourteenthf  published  in  1681.  This  excellent  code  wa» 
compiled  and  arranged  by  a  very  masterly  hand,  imder  the  in- 
ipection  of  Colbert  the  celebrated  minister  of  that  prince,  upon 
an  attentive  revision  of  all  the  ancient  sea^laws  of  France  and 
Qtiher  countries,  with  the  assistance  of  the  most  learned  men  of 
the  time;  and  upon  the  consultation  with  the  different  parlia- 


CO    Grotiin,  b.  3,  c.  1.  s*  6.        (2)  See  remarks  on  this  code. 
Bote  6.  2  Ward's  Law  of  Nations,  276  to^ 
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mmta,  the  oourts  of  admiralty,  and  the  chambers  of  commerce, 
in  fVanoe.  It  forms  a  system  of  whateTer  experience  and  the 
wisdom  of  ages  had  pronounced  to  be  most  just  and  convenient 
in  the  marine  institution  of  the  maritime  states  of  Europe :  and 
duHigh  it  contains  many  new  reguUtions,  suggested  by  motires 
of  nadbnal  interest,  yet  it  has  hidierto  been  esteemed  a  code  of 
great  authority  upon  all  questions  of  maritime  jurisprudence. 
Lewd  Mansfield,  who  appears  to  have  taken  much  pains  to 
obtain  .the  best  information,  and  to  possess  himself  of  the 
soundest  principles  of  marine  law  and  of  the  law  of  insurance, 
seems  to  hsTe  drawn  much  of  his  knowledge  upon  these  sub- 
jects {rom  this  ordinance,  and  from  the  elaborate  and  useful 
commentary  of  Valin.  This  may  be  perceived  in  many  of  his 
judgmenls  upon  questions  of  insurance,  though  his  lord^p  does 
not  always  think  it  necessary  to  cite  his  authority  (1).  By  the 
practice  of  modem  Eur<^)e,  full  and  explicit  commercial  treaties 
are  usually  entered  into,  declaring  in  express  terms  the  rules 
which  shall  govern  the  intercourse  of  the  respective  states ;  so  that 
questions  upon  the  natural  law  of  nations,  and  the  universal 
voluntary  law  and  customary  law,  are  less  likely  to  arise  than  in 
fanner  times;  but  still  discussions  upon  these  subjects  do  occa- 
sionally arise;  and  we  shall  find  that  it  is  then  the  course  to 
consult  these  authorities  upon  the  subject,  and  hence  the  neces-  . 
sity  of  noticing  them  in  this  work.  (2) 

If  this  lawnatural  of  nations,  or  that  which  is  voluntary  or  custo- 
mary, as  distinguished  from  treaties,  be  violated,  as  by  the  illegal 
cunfisrafion  or  seizure  in  another  state  of  the  effects  of  the  subjects 
of  Great  Britain,  tiie  course  has  sometimes  been  to  petition  His 
Majesty  that  the  damage  be  ascertained  by  the  Court  of  Admi- 
nlty,  and  that  intimation  of  the  amount  be  given  to  the  minister 
of  tiie  stale  where  the  confiscation  took  place,  and  then  to 


(1)  1  Marshal  on  losurance, 
Prdim.  Dis.  ]8. 

(2)  It  w98  from  these,  and 
other  similar  resources,  that  Lord 
Mtnsfieid  framed  the  celebrated 
letter  of  the  duke  of  NewcasUe 
to  the  king  of  Prussia's  secretary, 
which  is  considered  as  a  standard 
of  authority  upon  the  law  of  na- 
tions, as  far  as  It  respects  the  right 
to   seise    enemios     property   on 


board  neutral  ships,  in  certain 
cases,  in  time  of  war«  See  Holli« 
day's  Life  of  Ld.  Mansfield,  vol.  2. 
pp.  424,  &c.  and  Collectanea  Ju- 
ridica,  1  vol.  129-  See  post.  Ap- 
pendix. See  also  the  case  of 
Viveash  v.Becker,  3Maule  andSel. 
284.  in  which  Lord  Ellenboroiigh 
quotes  several  of  these  authors,  to 
ascertain  the  law  of  nations  upon 
the  privilege  of  consuls. 
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Of  commercial 
treaties*  and  by 
what  principles 
gorerned. 


demand  restitution ; .  and  if  not  complied  with,  then  letters  of 
marque  and.  reprisal  may  be  issuejd,  or  the  matter  may  be  the 
juBt  ground  of  declaring  war.  ( 1 ) 

The  same  liability  to  perpetual  fluctuation,  which  niakes  it 
impossible  to  find  the  aistomary  law  declared  express  and  entire^ 
in  any  authentic  collection,  makes  ^  it  also  impossible  to  find  the 
conventional  law  explicitly  and  comprehensively  declared  for 
every  breach  of  an  existing  condition,  every  firesh  compact, 
every  eruption  of  hostility,  will  usually  dissolve  the  frame  and 
YQXy  existence  of  a  treaty.  There  are,  however,  some  generally 
acknowledged  principles  to  be  observed  in  the  formiation'  of 
treaties,  and  some  rules  of  construction  established,  which  clain 
our  particular  notice.  It  has  been  observed,  that  in  anci^ic 
times  the  knowledge  of  this  conventional  law  was  thought  one 
of  the  greatest  praises  that  could  be  bestowed  on  a  name  loaded 
witli  all  the  honours  that  eminence  in  the  arts  of  peace  a^d 
war  can  confer ;  and  that  the  knowledge  of  them  is  still  nece^ 
sary,  not  only  to  negotiators  and  statesmen,  but  to  merchants 
and  others,  in  various  situations  in  which  they  may  be  placed  (2)« 
We  will  therefore  consider  the  general  principles  on  which  a 
treaty  may  be  framed,  its  objects,  and  the  rights  and  obligation  it 
creates,  and  how  they  may  be  annulled. 

It  is  observable  that  a  conmiercial  treaty,  definitely  setling 
and  encouraging  the '  transactions  in  trade*  between  the  sub- 
jects of  two  or  more  states,  must  be  one  of  the  most  ef-r 
cctual  modes  of  increasing  and  securing  the  wel&re  of  each 
state  ^  and  this  was  so  felt,  even  in  the;  earlier  times,  that  a 
commercial  treaty  is  stated  by  Lord  Coke  to  be  one  of  ^ 
few  compacts  that  may  with  propriety  be  made  with  an  in- 
fidel (3).  The  mere  general  liberty  of  trade,  such  as  it  is  ac- 
knowledged at  present  in  Europe,  being  too  vague  to  secure 
to  a  nation  all  the  advantages  that  it  is  necessiury  it  should  derive 
from  its  trade,  commercial  powers  have  been  obliged,  or  have 
found  it  their  interest,  to  have  recourse  to  treaties  for  their  mutual 


(1)    See    several    authoritiest  (2)    Mackintosh     Dis.    L.    of 

Com.  Dig.  Prerogative,  B.  4.     2  Nations,  64,  65. 

Chalmer'sCol.Op.252-n327*330  (3)   4   Coke's   Inst.    155.     2 

—333.    See  post,  as  to  letters  of  Ward's  L.  Nat.  325,  6. 
marque  and  repriaaL 
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benefit  (1);  and  sometimes,  resultii]^  from  able  T^egotMilio% 
CiMties  are  obtained  more  favoujteUeto  one  country  than  iIm 
tidier  (8).  The  namber  of  these  treaties  is  consideraUy 
augmented  since  the  sixteenth  oentury ;  and  it  is  now  nsiia^ 
taieDgst  all  the  states  of  IQiropey  to  alter  into  express  treaties^ 
which  particularly  point  out  the  terms  on  which  thar  mutual 
intercourse  shall  be  conducted  (3).  The  use,  the  lawfiihiess^ 
mtA  the  obiigattoii  of  commercial  treaties,  are  thus  generally  laid 
dowb  by'  Vattel  (4).  As  each  nation  is  only  so  fer  obliged  16  * 
caity  on  commerce  with  others  as  she  can  do  it  without  being 
wanting  to  herself,  and  as  the  whcde  ultimately  depends  on  the. 
jpdgment  that  each  state  may  form  of  what  it  can  and  ought  tOt 
do  in  particular  cases,  nations  cannot  count  on  any  thing  more 
tiian  generalities,  such  as  the  inherent  liberty  of  each  to  carry  on 
tndcj  andf  moreover^  on  imperfect  rights,  which  depend  on  the 
judgment  of  others,  and  consequently  are  ever  uncertain;  where* 
Ibre^  if  they  wish  to  secure  to  themselves  any  definite  and 
mnatant  advantages,  they  must  procure  them  liy  treatiesp 

'  Snce  a  nation  has  a  faD  right  to  regulate  hersdf  in  com* 
mardal  affiurs  by  what  is  useful  or  advantageous  to  her,  she 
may  make  such  commercial  treaties  as  she  thinks  proper ;  and 
ab  otiier  nation  has  a  right  to  take  ofieno^  provided  those 
tieatieB  do  not  affect  the  perfect  r%hts  of  others.  U,  by  th* 
eisgagesients  contracted,  a  nation  unnecessarily,  or  without 
powerful  Tteasons,  renders  herself  incapable  of  joining  in  the 
general  trade  wluch  nature  recommends  between  nations,  she 
treflpasses  i^|ainst  her  duty;  but  the  nation  being  the  sole  judge 
in  this  case,  odier  nations  are  bound  to  respect  her  i^tiural  li- 
ber^, to  acquiesce  in  her  determination,  and  eveii  to  suppose, 
that  she  is  actuated  by  substantial  reasons.  Every  coounercial 
treal^,  therefore,  which  does  not  impair  the  perfisct  ri^t  dF 
cdiers,  IS  altowabte  between  nations,  nor  can  the  execntien  of 
it  lie  lawfully  opposed  $  but  those  commercial  treadea  alone  ace 
in  tkonsdves  just  and  commendable  which  pay  to  the  general 
interest  of  mankind  as  great  a  degree  of  req>ect  as  is  poasiUe 


(1>  liarteu's  L.  of  Nat.  153^  3  (3)  Id.  ibid,  and  see  post,  Ap- 

Snith's  W.  of  Nat.  26.  pendix,  for  the  several  subsisting 

(2)  3  Smith's  W.  of  Nat.  26, 27.  commercial  treaties. 

Thicker  on  Trade,  35,  36.     Sir  (4)  Vattd,  pp.  14»-.147. 
J.  Child  on  Tiade,  160. 
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and  reaioiiflble  in  the  particular  case.  As  expren  prkHnisea  and 
aigagements  should  be  inviolable)  every  wise  and  virtuous  ha* 
tion  will  l>e  attentive  to  examine  and  weigh  a  commercial  ti^aXy 
before  she  concludes  it,  and  to  take  care  that  she  be  not  thereby 
engaged  to  any  thing  contraiy  to  the  duties  which  she  owes  to 
herself  and  others. 

'  Nations,  may  in  their  treaties,  insert  such  clauses  and  condi* 

tions  a3  they  think  proper ;  they  are  at  liberty  to  make  them 
perpetual  or  temporary,  or  dependent  on  certain  events;  it  i^ 
usually  most  prudent  not  to  engage  for  ever,  aa  circumstancea 
may  afterwards  intervene  by  which  the  trealy  might  become 
very  oppressive  to  one  of  the  contracting  parties.  So  a 
nation  may  confine  a  treaty  to  the  grant  only  of  a  precarious 
right,  reserving  to  hersdf  the  liberty  of  revoking  it  at 
pleasure. 

When  once  a  nation  has  entered  into  engagements  by  treaty^ 
ahe  is  no  longer  at  liberty  to  do^  in  favour  of  others,  contrary 
to  tile  tenor  of  the  treaty,  what   she  might  otherwise  have 
granted  to  them  agreeably  to  the  duties  of  humanity,  or  the  ge- 
neral obligation  of  mutual  commerce;  for  she  is  to  do  for  others 
BO  more  than  what  is  in  her  power ;  and  having  dq)rived  heiBelf 
of  the  liberty  of  disposing  of  a 'thing,  that  thing  is  no  longer  in 
her  power :  therefore^  when  a  nation  has  engaged  to  another,  that 
fthe  will  sell  certain  merchandize  or  produce  to  the  latter  only, — 
as,  for  instance,  com,— she  can  no  longer  sell  it  to  any  other : 
the  ca3e  is  the  same  in  a  contract  to  purchase  certain  goods  of 
&at  nation  only.     But,  it  will  be  asked,  how  and  on  what'oc- 
casipns  a  nation  may  enter  into  engKgements  which  deprive  her 
of  the  liberty  to  fulfil  her  duties  to  others? — The  answer  ia^ 
that  as  the  duties  we  owe  to  ourselves  are  paramount  to  those 
we  owe  to  others,  if  a  nation  finds  her  safe^  and  substantial  ad- 
vantage in  a  treaty  of  this  nature,  she  is  unquestionably  justi- 
fiable in  contracting  it;    especially  as  she  does  not  thereby 
interrupt  the  general  commerce  of  nations,  but  simply  causes 
one  particular  branch  of  her  own  commerce  to  pass  through 
other  hands,  or  ensures  to  a  particular  people  certain  things 
of  which  they  stand  in  need.     If  a  state  which  stands  in  need 
of  salt  can  secure  a  supply  of  it  from  another,  by  engaging  to 
sell  her  corn  and  cattle  only  to  that  other  nation,  who  will 
floubt  but  she  has  a  right  to  conclude  so  salutary  a  tsreaty  ? 
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Jn  this  case  her  com  mr  cattle  are  goods  which  she  disposes  of 
far  sapplying  her  own  wants  (1).    But  firom  what  we  have  ob« 
served,  engagements  of  this  kind  are  not  to.be  entered  into 
without  very  good  reasons.    However,  be  the  reasons  good  or 
bad,  the  trea^  is  still,  valid,  and  other  nations  have  no  right  to 
oppose  it.     Every  one  is  at  Jiiberty  to  renounce  his  right;   a 
nation  may  dierefore  lay  a  restriction  on  her  commerce  in  favour 
of  another  nation,  and  engage  not  to  tra£Eic  in  a  certain  kind  of 
goods,  or  to  forbear  trading  with  such  and  such  a  country,  &c. ; 
and,  in  de^parting  from  such  engagements,  she  acts  against  the 
perfect  right  of  the  nation  with  which  she  has  contracted,  and 
the  letter  has  a  right  to  restrain  her.     The  natural  liberty  of 
trade  is  not  hurt  by  treaties  of  this  nature ;  for  that  liberty  con- 
sists onJy  in  every  nation  being  unmolested  in  her  right  tp  carry 
on  commerce  with  those  that  consent  to  traffic  with  her ;  each 
one  remaining  free  to- embrace  or  dedin^  a  particular  branch  of 
commerce,  as  she  shall  judge  most  advantageous  to  the  state. 
Nations  not  only  carry  on  trade  for  the  sake  of  procuring  ne- 
cessary or  useful  articles^  but  also  with  a  view  to  make  it  a  source 
of  opulence  or  national  defence.     Now,  whenever  a  profit  is  to 
be  made,  it  is  equally  lawful  for  every  one  to  participate  in  it; 
but  the   most  ^igent  may  lawfully  anticipate  the  others,  by 
taking  possession  of  an  advantage  which  is  open  to  the  first  oc- 
cupier; he  may  even  secure  the  whole  entirely  to  himself^  if  he 
has  any  lawful  means  of  appropriating  it.     When,  therefore,  a 
particular  nation  is  in  sole  possession  of  certain  articles,  another 
nation  may  lawfully  procure  to  herself  by  treaty,  the  advantage 
of  being  the  only  buyer,  and  then  sell  them  again  all  over  the 
world.     And  as  it  is  indifferent  to  nations  from  what  band  they 
receive  the  commodities  they  want,  provided  they  obtain  them 
at  a  reasonable  price,  the  monopoly  of  this  nation  does  not 
dash  with  the  general  duties  of  humanity  ;    provided  that  she 
does  not  take  advantage  of  it  to  set  an  unreasonable  and  exor- 
bitant price  on  her.  goods.     Should  she,  by  an  abuse  of  her 
monopoly,  exact  an  immoderate  profit,  this  would  be  an  offence 
*   against  the  law  of  nature;  as,  by  such  an  exaction,  she  either  de- 
prives other  nations  of  a  necessary  or  agreeaUe  article,  which 

'(1)  See  an  iostance  of  such  a  Tucker  on  Trade»   35,   36.     Sir 

treaty  with  Portugal  by  Mr.  Me-  J.  Child  od  Trade,  160.  3  Smith's 

thaeu,  in   1703,  to  buy  all  their  W.  of  Nat.   27.  29.      Marten's 

wine,   in   eidusioo   of    France.  L.  N.  151,  2. 
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Batore  dotigiifd  for  all  iMn,.Qff  eUiges  than  ta  p^rehas^ it  ^ 
too  dear  a  rate.  Neverth«tes^  she  doeanot  do  tliffa  aoy  poi^ 
tivc  wrong,  because,  strictlj  stieaking;  aiid  acoordiiDg'to  eztermi 
right,  the  owner  of  a  comniodity  may  mther  keep  it  or  set  lAflt 
price  he  pleases  on  it.  Thus  the  Dutch,  by  a  treaty  widi  ikfk 
king  of  Ceyloo^whoUy  engtoased*  the  cinnamon  trade;  yec, 
whilst  they  kept  their  ptofits  withia  juat  limits,  other  nations  had 
no  right  to  conq>lain.  On  this  question, — on  the  rig^  of  puv* 
chasing  a  monopoly, — the  opinion  of  GrotiiiB  accords  with  that  of 
Vattel.(l) 

Tlie  cbject  of  a  commercial  trtaiy  is  usually  threefiAl:  Ist, 
The  definition  of  commercial  rights  during  peace ;  Sdly,  Tbs 
arrangement  of  commerdbl  rights  in  ease  of  hostility  betw«tai 
the  contending  parties ;  and  Sdly,  The  arrattgtonent  of  die  oom- 
■lercial  rights  cS  either  contracting  party  who  may  remam 
neuter  while  the  other  contracting  party  is  engaged  in  a  WttT 
with  a  third  power.  (2)  .... 

As  to  the  ^rst  point,  namely,  the  definition  of  commerciiid 
rights  during  peace,  it  is  the  practice  to  settle  the  prwiteges 
granted  by  each  state  to  the  subjects  of  the  other  to  ascertain 
the  rights  of  diose  subjects  belonging  to  either  state  who  shall 
become  resident  on  the  odier^s  territory,  as  well  their  personal 
rights  as  ihe  rights  relating  to  their  property ;  such  as  their  liabili- 
ties to  or  exemptiohs  fi^m  imposts,  confiscations,  and  sequestn^ 
tions;  and  to  q)ecify  the  descriptions  of  merchandize  of  which  the 
exportation  or  importation  will  be  allowed,  with  the  advantages 
relating  to  customs,  tonnage,  and  so  forth.  A  tarif,  or  eskvatie^ 
ration  of  articles^  is  frequenUy  added ;  but  it  is  not  necessarily  i& 
force  for  die  whole  duration  of  the  treaty  (S).  There  is  also 
usually  a  stipulation  as  to  die  admission  and  residenoe  of  consuls. 

As  to  the  second  point,  namely,  the  arrangement  of  eom>- 
mercial  rights  in  case  of  hostility  between  the  contractiti^ 
parties,  the  principal  objects  of  treaties  are  generally  to  obtain^ 
for  the  subjects  of  either  state  residing  on  the  territory  of  the 


ri)  Grotiu8»  158.   Sir  J.  Child,         (3)  Marten's  L,  of  Nat.  154, 
160.  155. 

(2)  Marten's  L.  of  Nat.  154. 
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oAOf  an  exemption  from  seizure  of  th^ir  persons  and  properties 
or  oonqpeiifiation  for  such  seizure,  or  mode  of  redress  (1);  and 
to  fix  the  time  that  shall  be  allowed  them  (usually  twelve  months) 
for  removing  themselves  and  their  effects ;  or  to  define  the  con* 
ditions  on  which  they  may  remain  there  during  the  war  (2) : 
and  sometiibes  treaties  have  been  made  to  permit  commerce  in  a 
particular  state  even  during  war.  (3) 

As  to  the  third  point;  namely,  the  arrangement  of  the  com- 
mercial rights  of  either  contracting  party  who  may  remain  neuter 
while  the  other  contracting  party  is  engaged  in  a  war  with  a 
third  power;  the  aim  of  treaties  is  usually  to  exempt  the  vessels 
of  the  neutral  from  embargo;  to  specify  the  merchandizes  which 
are  to  be  deemed  contraband  of  war,  and  the  penalties  for  deal- 
ing in  them;  to  determine  the  mode  in  which  vessels  shall  be 
searched  at  sea;  and  to  point  out  what  descriptions  of  traffic 
shall  be  considered  as  entitled  to  neutral  immunities.  The  mode 
cf  fi^uning  these  and  other  stipulations  usually  inserted  in  com- 
mercial treaties,  will  be  found  by  a  perusal  of  the  treaties  towards 
the  close  of  the  last  century  (4)9  and  of  those  which  at  present 
regulate  the  commerce  of  Great  Britain  with  other  states,  and 
which  are  given  in  the  Appendix  to  this  work.  (5) 

It  is  laid  down  and  established  by  argument,  with  analogy  to 
the  law  of  contracts,  that  five  things  are  essential  to  the  validity 
of  a  treaty.  1st,  That  the  parties  to  it  have  power  to  consent; 
2dly,  that  they  have  actually  consented ;  3dly,  that  they  have 
consented  freely ;  ^thly,  that  the  consent  has  been  mutual,  and 
not  under  a  mistake ;  and  5thly,  that  the  execution  of  it  be  pos* 
able.  (6)  But  the  king  cannot  by  any  treaty  make  his  subjects 
liable  to  other  punishments  for  the  breach  of  a  treaty,  than, 
what  the  l&ws   of  their  own   territory  do  (7).     If  a  treaty  be 


(1)  3d  Article  of  Treaty  of 
Madrid.  2  Chalnier's  Col.  Op. 
327. 

(2)  Marten's  L.  of  Nat.  155. 
See  2  Ward'3  L.  of  Nat.  357, 
358.  Tveaty  between  Great  Bri- 
tain 404  Fraooe,  A.  D..  1786. 
Art.  2.  4  Adders.'  llist.  Com.  614. 
Treaty  between  Great  Britain  and 
Ilus8ii[;i766.  Art.  12.    4.And.  94. 

(3)  2Ward'sL.  ofNat.  358. 


(4)  See  Anderson's  History  of 
Commerce,  vol.  4.  Index,  Treaties. 
Reaves's  Lex  Mere.  Jndex^  Tupa* 
ties  ;  and  MonteBore's  Coramfer- 
cial  Dictionary,  tit.  Treaties  ;  and 
see  Hawkesbury*s  Treaties,  3  vols, 
by  Jookinson. 

(5)  See  post,  vol.  3. 

(6)  Marten's  L.  of  Nat.  48—52. 
4  Inst.  152. 

(7)  2  Chalmer's  CoUOp.  337. 
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perfect  in  all  these  respects,  there  is  one  broad  principle  which 
applies  to  all  treaties ;  and  there  can  be  little  necessity  to  com- 
ment upon  it,  for  it  is  contained  in  this  almost  self-evident  maxim, 
that  erery  nation  is,  at  every  period,  bound  to  obey  the  conven- 
tional law  as  at  that  period  it  exists  (1).  Thus  Lord  Kenyon, 
in  giving  judgment  in  the  case  of  Bird  and  Appleton  (2),  lays  it 
down  as  an  established  proposition,  diat  the  judgments  of  the 
courts  of  admiralty  are  to  proceed  on  the  known  jius  gentium^  or 
on  the  treaties  between  particular  states ;  that  such  treaties  do 
not  alter  the^  gentium  with  respect  to  the  rest  of  the  world ; 
but,  as  between  those  particular  states,  they  are  considered  as  en^ 
grcified  oii  the  jus  gentium.  The  conventional  law  must  always 
be  sought  in  the  respective  treaties  out  of  which  the  immediate 
right  or  duty  in  question  may  arise.  The  inherent  ri^ts  of  na^ 
tions,  that  is  to  say^  the  rights  which  they  enjoy  by  the  natural 
and  voluntary  law,  cease,  like  those  of  individuals,  My  by  their 
*  own  consent  or  their  own  delinquent/*     By  their  own  consent, 

expressed  or  implied,  as  by  treaties^  ox  by  long  acquiescence  in 
customs ;  in  which  cases  however  the  right  revives  on  the  lawful 
termination  of  the  treaty^  or  on  giving  notice  of  an  intmtion  to 
be  bound  no  longer  by  the  custom.  By  their  own  delinquenmf^ 
as  by  the  commission  of  some  injury  to  other  states,  which  calls 
for  atonement  of  a  penal  nature.  In  all  these  cases  the  cessation 
of  a  nation's  rights  takes  place  without  injustice  to  the  nation ; 
in  all  other  instan^ces  it  becomes  an  indefensible  outrage. 

Several  rules  of  construction  of  treaties  have  been  elaborately 
laid  down  (3) ;  and  in  a  learned  opinion  upon  this  subject,  it  has 
been  well  observed,  that  treaties  being  in  their  nature  compacts 
superseding  the  common  usage,  which  is,  strictly  speaking,  the 
law  of  nations,  by  particular  stipulations,  are  to  be  argued  upon 
the  footing  of  all  obligations  which  arise  from  contract,  expressed 
or  tacit,  whether  qiuisi  ex  contractu^'  or  necessarily  implied  by 
general  words  of  comprehension ;  and  the  principles  of  die  civil 
law  de  obligationibus,  which  is  the  law  admitted  by  all  nations  in 
Europe,  by  most  in  their  domestic  and  by  all  in  national  ques- 
tions, must  be  allowed  to  arbitrate  in  deciding  the  validity, 
existence,  and  meaning  of  a  public  treaty,  by  die  same  rules  and 
reasonings  as  when  applied  to  any  other  contract  of  priviite  life* 

'    (1)  Marten's  L.  of  Nat.  47.  (3)  VatteU  L.  Nat.  244—374. 

(2)  8  Term  Rep.  567. 
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Words  or  characters  are  merely  used  to  oonyey^  by  marks  or 

soondsy  the  ideas  of  oonsent,  ^d  to  preserve  the  memory  of 

compacts:  now  the  end  thu» being  principally  to  be  considered, 

and  the  means  being  r^parded  only  as  dedaratiye  of  the  end,  if  . 

by  any  other  means  than  by  strict  words  a  contract  is  implied,  it 

is  nndoubtedly  valid  whenever  there  iiq>pears,  from  any  acts  .or 

reasonable  interpretations  of  signs,  an  acknowledged  consmt, 

and  equitable  foundations  of  contracting,  these  drcumstanoea 

making  the  very  substance  of  a  contract  (1).     Therefore  the 

mles  of  customary  contracts  between  private  individuals  may  in 

goieral  be  called  in  aid  (2).     However,  in  debating  any  question 

upon  treades  arising  between  nation  and  nation,  in  the  age  we 

live  in,  it  is  necessary  to  keep  in  view  the  general  state  and  con* 

dition  of  the  contracting  powers,  from  whence  the  arguments  of 

public  law  can  only  be  drawn  with  any  just  decisicm  (S).    It  has 

also  been  considered  that  a  general  commercial  treaty,  not  limited 

by  its  terms  toaparticular  time,  is  only  suq>ended  by  a  war,  and 

that  upon  the  return  of  peace  it  will  tacitly  revive  by  implication, 

unless  there  be  an  express  declaration  to  the  contrary  (4).    hx 

die  great  case  of  Marryatt  v.  Wilson,  upon  the  construction  of 

the  treaty  between  Great  Britain  and  the  United  States,  in  error 

in  the  Ezdieqner  Chamber,  Eyre,  Ch.  J.,  after  observing  that  a 

treaty  should  be  construed  liberally  and  consistent'with  the  good 

fiuth  which  always  distinguishes  a  great  nation,  said,  that  courts 

of  law,  although  not  the  expounders  of  a  treaty,  yet  when  it  is 

brou^t  under  their  consideration  incidentally,  they  must  say 

how  the  treaty  is  to  be  understood  between  the  parties  to  the 

action,  and  in  doing  whidi  they  have  but  one  rule  by  which  to 

govern  themselves.     We  are  to  construe  this  treaty  as  we  would 

construe  any  other  instrument,  publia  or  private ;   we  are  to 

cdlect  from  the  nature  of  the  subject,  from  the  words  and  the 

context,  the  true  intent  and  meaning  of  the  contracting  parties, 

whether  they  are  A.  and  B.,  or  happen  to  be  two  independent 

states.  (5) 


(1)  S&T  James  Marriot's  Opi-  (3)  2  Chalmer's  Col.  Op.  347. 
nion  OQ  the  duration  of  the  (4)  2  Chalmer's  Col.  Op.  344 
Trea^  of  Keutndity  in  1686,  in  —355. 

Chalmer's  Collect,  of  Opinions,  (5)  Per  Eyre,  Ch.  J.  in  Mar- 

vdL  2.  346^  34Q.  ryatt  v.  Wilson,     1  Bos.  h  RiL 

(2)  Jlee  pcm,  as  to  this  con-  436—439. 
stmdtion. 
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With  respect  to  the  right  of  a  nation  to  anmd  a  treaty  to 
which  it  was  a  party,  it  has  been  observed,  that  treaties  of  alliance^ 
being  nothing  more  .than  stipalationis  of  mutual  advantages 
between  two  communities  in  favor  of  each  other,  ought  to  be 
considered  in  the  nature  of  a  bargain ;  the  conditions  of  which 
are  always  supposed  to  be  equal,  at  least  in  the  opinion  of  those 
who  make  it;,  he  therefore  who  breaks  his  part  of  th^  contract 
destroys  the  equality  or  justice  of  it,  and  forfeits  all  pretence  to 
those  benefits  which  the  other  party  hath  stipulated  in  his 
fiivor  (i).  A  treaty  may  be  broken  or  determined  by  levying 
war,  or  by  ambassador  or  herald  (2) ;  and  in  former  times  it  was 
even  considered  that  a  general  prohibition  against  the  importa- 
tion, from  a  state  in  amity,  of  afiy  of  her  goods,  amounted  to  a 
breach  of  a  treaty,  (3) 

In  Great  Britain,  the  sole  power  of  making  treaties^  as  well  as 
of  declaring  war,  is  vested  absolutely  in  the  ^rown  (4) ;  though, 
as  observed  by  Lord  Hale,  it  always  succeeds  best  when  dcme  by 
parliamentary  advice  (5) ;  and  by  such  treaty  the  private  property 
or  right  of  a  subject  may  be  bounds  As  if  A.  bound  to  B.,  a 
subject  of  England,  during  a  war  between  this  kingdom  and 
Denmark,  pays  the  debt  to  the  king  of  Denmark  by  order  of 
the  state  there;  and  by  the  article  of  peace,  all  monies  paid  by 
the  subject  of  the  one  prince  shall  be  quit  by  monies  paid  by 
the  subject  of  the  other,  and  the  parties  that  paid  to  either  of 
the  king's  orders,  shall  be  discharged  against  the  creditor;  if 
B.  sues  for  such  debt,  A.  shall  have  reli^in  equity  (6).  But  his 
Diajesty  cannot  by  any  treaty  make  his  subjects  liable  to  other 
punishments  than  what  the  laws  of  this  kingdom  do  (7).  All 
leagues,  it  is  said,  ought  Cb  be  upon  record^  enrolled  in  chan- 
cery, whereby  every  one  may.  know  who  are  in  amity  or  enmity 
with  the  king  or  not  (8).  The  violation  of  a  treaty  agreeing  to 
punbh  with  extreme  rigour  such  as^  by  colour  of  commissions 


(1 )  See  Dbcourse  on  Conduct  Dig.  Prerogative,  B.  3,  4.    2  Chal- 
of  Great  Britain  to  Neutral  Na-  mer.  Collect.  Op.  249. 

tions,    in    Hawkesbury  Treaties,         (5)  Hal.  Hist.  P.  C.  159.  Bac. 

vol.  1.  xxxi.  Ab.  Prerogative,  D.  4. 

(2)  4  Inst.   152.     Com.  Dig.         (6)  1  Ch.  Ca.  123.  173.    Com. 
Prerogative,  B.  3.  Dig.  Prerogative,  B.  ST 

(3)  2  Rol.  Ab.  Prerogative  of  (7)  2  ChalmePs  Coll.  Op.  337.. 
the  King,  M.  1.5.  Com.  Dig.  (8)4  last.  152.  9Co.3l  j.Comi* 
Prerogative,  H.  3.  Dig.  Prerogative,  B.  3. 

(4)  7  Coke's  Rep.  25  hv    Com. 
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fiom  enemies  to  the  aHies,  shall  take  arms  against  the  king^s 
peace  'and  treaties  proclaimed^  and  spoil  the  kuig's  allies,  has 
been  omsidered  not  to  be  a  levying  of  war  against  the  king,  and 
pumishable  by  deaths  but  that  it  is  a  crime  against  his  majesty's 
treaties  of  peace,  and  the  strict  proclamation  he  hath  pleased  to 
set  fordi  to  enjoin  the  dne  observance  of  them ;  and  it  is  also  an 
oflfaioe  against  tfaelaw  of  nations;  and  by  the  dnllaw  it  is  m  9iim 
kesee  mqfestatis  ;  but  by  the  law  of  England  it  is  no  more  than 
a  confederacy  against  his  majesty's  crown  and  dignity,  and  pn- 
mahable  by  die  statute  for  the  trial  of  piracy  (1).  However,  all 
offexKxs  contrary  to  amity  or  league  are  considered  as  a  contempt 
of  the  king,  an  injury  tothe  vdiole  kingdom^  and  punishable  asu' 
higli  misdemeanor.  (2) 


(1)  2  Cbalmer's  Col.  Op.  329»  (2)  2  Rol.  Ab.  Prercjgative,  M« 
330.  See  Com.  Dig.  Prerogative,  p*  174.  1.  45.  Com.  Dig.  Ambatf- 
B.  3.  sador. 
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CHAP.  III. 
Of  Consuls. 

TJAVING  taken  this  general  view  of  the  law.  of  nations  af' 
fecting  conunerce,  we  will  now  proceed  to  inquire  how  the 
commerce  of  any  country  may  be  legally  afiected  by  the  acts 
of  a  foreign  state,  whether  during  peace  or  war ;  and  especiaUy 
bydie  appointment  of  consuls.  There  are  no  acts  by  which 
the  commerce  of  a  country  is  more  materially  affected  than .  by 
the  public  fecilities  which  may  be  granted,  or  public  obstacles 
which  may  be  opposed,  to  die  daily  and  practical  course  of 
business  in  foreign  parts.  And  in  order  therefore,  as  far  as 
possible,  to  advance  such  facilities  and  remove  such  obstacles, 
almost  every  nation  has,  in  modem  times,  usually  taken  care  to 
procure  from  the  foreign  states  the  permission  of  maintaining 
within  the  territories  of  each  government  a  conmussioner  or 
agent  for  commercial  affairs,  termed  a  consul. 

Of  th»  origin  of      Hie  Origin  of  the  appointment  of  consuls  has  been  ascribed  to 
io^gyj,^*  the  necessity  for  extraordinary  protection  in  some  branches  of 

commerce  formerly  carried  on  with  barbarous  and  uncivilized 
nations ;  and  it  was  not  usual  for  the  more  civilized  states  to  em- 
ploy such  commercial  agents  imtil  about  the  end  of  the  fifteenth 
«  or  beginningofthe  sixteenth  century  (1).  It  appears  to  have  beea 

about  the  twelfth  century  that  this  office  was  first  instituted ;  but 
the  consuls  of  that  time  were  not,  as  at  present,  commercial  officers 
of  one  country  residing  in  another,  but  were  merely  mercantile 
judges  established  at  home.  Miiratori  tells  us,  in  his  Italian  anti- 
quities of  the  middle  age  (2),  that  they  were  appointed  in  some  of 
the  most  opulent  states  of  that  time,  such  as  Pisa,  Lucca,  Genoa, 
and  Venice;  and  it  was  in  imitation  of  this  domestic  practice, 
that  several  powers  of  Europe  afterwards  began  to  stipulate,  ia 
their  treaties  with  the  pagan  governments,  for  the  liberty  of 
maintaining  consuls  in  the  ports  subject  to  those  governments^ 
in  order  to  watch  over  the  interests  of  their  subjects  trading 
there,  end  to  judge  and  determine  on  differences  arising  amongst 


(1)  3  Smith's  W.  of  Nat.  252.     J&n,  vol.  2.  diss.  30.  p.  881.  37. 

(2)  Murat.  Antiq.  Ital.  Maedii    89. 
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tbem  touchiiig  commercial  affiurs,  and  sometimes  eyen  others. 
Tbe  first  mention  of  a  consul  of  merchants  in  any  English  re- 
cord, is  in  A.  D.  1346  (1);  and  the  first  iqppointment  of  a 
consul  for  the  merchants  of  England,  m  any  of  the  countries 
within  the  Mediterranean,  was  in  a.  o.  1484,  when  king 
Richard,  at  the  request  of  the  English  merchants,  appointed  a 
merchant  of  Florence  to  be  consul  of  the  English  merchants  at 
the  d^  of  Pisa  and  adjacent  countries,  and  delegated  to  him 
the  power  of  hearing  and  summarily  determining  all  disputes 
between  ElngUsh  subjects  in  those  parts,  and  doing  all  other  things 
pertaining  to  the  ofSce  of  a  consul,  with  a  right  to  receive  one 
and  a  quarter  jp^  c^n^.  on  all  sales  and  purchases  of  the  English 
in  the  city  and  port  of  Pisa  (2).  In  the  fifteenth  century  this 
practice  of  sending  consuls  into  foreign  state?  spears  to  have 
become  general  in  Europe;  but  it  has  been  observed,  that  even 
at  this  day  the  custom  of  receiving  them  cannot  be  looked  upon 
as  universally  established;  besides,  the  right  of  these  consuls, 
where  they  are  admitted,  differ  very  widely  in  difierent  states ; 
almost  all  the  consuls  who  are  sent  out  of  Europe  exercise  a 
pretty  extensive  jurisdiction  over  the  subjects  of  their  sovereign* 
In  Europe  there  are  some  places  where  the  consuls  exerdse  a 
civil  jurisdiction,  more  or  less  limited,  over  their  fellow-subjects 
residing  there ;  in  others  they  can  exercise  no  more  than  a  vo- 
luntary jurisdiction ;  and  in  others  their  functions  are  confined 
to  watch  over  the  commercial  interests  of  the  state,  particularly 
the  observation  of  the  treaties  of  commerce,  and  to  assist  with 
their  advice  and  interposition  those  of  their  nation  whom  com- 
mercial pursuits  or  connections  have  led  them  to  the  place  for 
which  they  are  named.  (3) 

Vattd  observes,  that  amongst  the  modem  institutions  for  the  Utility  of  the 
advantage  of  commerce,  one  of  the  most  useful  is  that  of  con-  °®^*' 
suk,  or  persons  residing  in  the  large  cities,  and  especially  the  sea* 
ports,  of  foreign  countries,  with  a  commission  towatch^  over  the 
rights  and  privii^es  of  their  nation,  and  to  decide  disputes  be- 
tween her  merchants  there ;  and  when  a  nation  trades  largely 
with  a  country,  it  is  requisite  to  have  a  person  charged  with  such 
a  oonmussion :  and  as  the  state  which  allows  of  this  oommerca 


(1)  1  Macpherson's  Ann.  Com.         (3)  Marten's  L.  of  Nat.  156,  7. 
536,  in  notes.  Montef.  Com.  Die.  tit.  Consuls, 

(2)  Id.  705. 
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muftt  natiiraUy  &voar  it^  fiar  the  same  re)uM^  fd8<>,  it  must  admit 
the  oMMul  (1).    The  object  and  titOitjr  of  this  mercnm^At  iMcter 
has  been  thus  described  in  an  able  wcM'k  upon  the  subject  (9). 
^•L^objet  et  le  but  principal  de  leur  mission  de  leur  ^tablissement 
est,  de  veiller  aiix  inlets  du  ixmuneroe  national,  d'unaginer  et 
de  sugg^rer  les  moyens  de  I'amiliorer  et  de.  Pfotendre  daife  W^ 
oontv^es  ou  ils  resident,  de  prot^ger  et  de  d^fendre  les  n^|ociana 
<]ui  y  tri^quent;  d'avoir  Toeil  sur  Paccomplissement  et  Tobsep- 
vation  des  trait^  6ur  les  atteintes  et  les  infractions  qu'cm^  tear 
donne  et  fiut,  d'en  pcnter  au  souverain  des  plaintes,  de  faire  des 
reibOBstraaces  £  cesujei;  de  soUioiter  Tex^cution  de  ce  dent  oa 
est  convenu,  de  garantir  les  n^ocians  et  les  gens  de  mer  de  l^eiir 
nation  de  toutes  les  avanies  et  les  vexations,  de  les  assisto^  et 
aider  de  leurs  avis  et  de  leurs  conseils,  de  les  maintenir  dans  la 
jouissance  de  leurs  privileges  et  de  leurs  immunit^s,  de  r^gler, 
d'ajuster,  de  terminer  leurs  afikires  et  l^in  difflirens,  de  oon-» 
Boitre  de  leivs  contestations,  de  les  juger  et  decider,  &c.     On  v<Ht 
par  oela  de  quelle  etendue  et  de  quelle  importance  est  la  commis- 
sion dont  les  consuls  sont  ordinair^ment  charges,  et  quds  sont  les 
services  que  I'etat  en  attend,  et  quelles  faculty  leur  sont  commii* 
n^ment  attributes*     H  faut  oependant  observer  que  le  pouvok  et 
les  droits  des  consuls  ne  sont  pas  dans  tous  les  pays  de  la  mime 
dtendue.     Les  trait6a  les  modifient  et  les  limitent  difl^rement. 
Pour  parvenir  &  fixer  les  principes  en  cette  matidre^  il  fkut 
feuilleter,  parcourir,  consulter  les  traitfe  de  commerce,  en  com* 
parerles  stipulations,  en  faire  un  prdcis,  en.  tirer  eten  in£grer 
des  ccmsequenoes  et  des  r^ultats,  et  asseoir  sur  ces  conclusions 
Ws  id^  et  les  principes."    In  France  and  in  Spain  the  office  of 
consuls  is  of  two  descriptions ;  domestic,  having  judicial  power 
to  settle  and  detefpiine  disputes  between  their  own  merchants,  and 
traders;  and  foreign,  in  order  to  wat^  over  the  commercial in« 
terests  of  their  own  nation  in  a  foreign  state.     Bat  in  all  its 
eommercial  treaties  the  British  govamment  has^  stipulated  for  but 
little  judicial  authority  for  their  consuls,  except  in  those  With  the 
Batbary  states  (S).      And  in  En^and  consuls  have  no  ju- 


<1)  Vattel,    b.  2.    c.  2.    s.  34.        (2)  Esssi  sur  les  Consuls  par 

p,147.  Viveash  V.  Becker,  3  M.  &  M«.  De  Steck,  a  Berlb,  1790. 

S.  292.  See  also  Beawes's  L.  Mer.  page  22. 

▼ol.  2.  p.  416.    Fardessus,  4  torn.        (3)  Warden  on  Consuls,  252. 

136.  Warden  on  Consuls,  per  tot.  260,  U    Pardcssus,  4  toqi.  160. 
^  to^tha  tttilit^r  of  this  office. 
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didal  power;  and  tkere  is  no  comular  eBtabUshmeiit  within  the 
laagdoBi  derived  fioov  out)  own  low^  and  ooii0titati«Mi,  to'  Bdide 
and  ad^wl  matters  of  dilute  and  controveny  in  that  easy,  nnax* 
pcnaTe^  aad  summary  manner,  diat  iome  other  nations  havie 
jadged  requiBite  to^  institute  (1):  Many  observations  and  argn-* 
aents  have  been  made,  and  books  written  on  the  expediency:  of 
eslending  the  power  of  English  consuls  in  this  respect.  In  a  mo* 
defft  work  there  are  some  able  observations  on  the  right  of  a 
sovereign  to  require  his  subjects  in  foreign  parts^to  submit  to  tbe 
jorisdicdon  and  jndipial  authority  of  hi9  consul  there,  and  the 
eaqpediency  of  sut^  a  regulation  (2).  It  is  however  there  admitted 
Uiat  a  sovereign  eaiuiot  invest  a  ccmsul  with  judicial  power^ 
even  over  his  own  subjects,  in  a  foreign  country,  so  as  in  that 
eoantrf  to  en£>ree  the  judgment  according  to  the  municipal  law^ 
bst  that  nevertheless  the  decision  of  a  French  <2onsul  in  Eng» 
land,  hk  questions  betweai  French  subjects,  will  have  e^t  m 
Fnmoe  (S).  And  it  is  there  laid  down,  that  in  all  christian 
countries  by,  aa  it  were,  common  consent,  with  rrfer^ice  to  the 
administration  of  penal  laws,  the  prosecution  of  crimes  against 
foreigners  is  left  entirely  to  the  municipal  tribiinal  of  the  place 
where  it  is  committed  (4) ;  and  it  is  admitted  that  at  all  events  a 
French  consul  cannot  have  a  criminal  jurisdiction  in  a  forcdgn 
coontiy^  unless  it  be  Expressly  given;  and  that  there  is  no  in- 
siHice  of  such  a  power  in  any  Christian  country  (5).  It  is  laid 
down,  however,  that  an  exception  prevails  with  reference  to 
shippixig  concerns.  (6) 

Besides  the  advantage  derived  from  the  establishment  of  con« 
•ttis  in  their  protection  of  the  subjects  of  their  nation  in  a  foreign 
eountry,  many  other  advantages  may  result  to  the  nation  at  large. 
A  consul  bdng  always  on  the  spot^  and  conversant  with  the  prao- 
tice  of  trade,  and  ,with  the  traders  of  foreign  nations  as  wdl  as 
his  own^  has  greater  opportunities  than  an  ambassador^  whoso 
time  is  generally  occupied  with  political  business  of  far  higher 
importance,  of  observing  and  pointing  out  to  his  own  govern- 
ment the  progress  of  his  country's  trade  with  the  foreign  state, 
and  the  measures  to  be  adopted  to  &dlitate  the  interests  of  the 
fonnear,  and  may  frequently  prevent  contests  between  the  subr 


(1)  Postl.  Diet,  tit  Consuls.        (4)  F&rdessus,  4  torn.  183. 
(2)Parde8sus.4tom.l57  to  163.        (5)  Id.  184. 
(3)  Id.  164,5.  (6)  Id.  185/ 
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jects  of  the  two  states,  which  might  otherwise  cause  a  public 
war  (1).    Nor  are  the  advantages  resulting  from  the  oonsular 
office  confined  merely  to  trade;  for  an  intelligent  conswl  will 
acquire  and  communicate  to  his  nation  many  improvements  in  all 
the  various  departments  of  knowledge.    In  France,  even  in  the 
midst  of  revolution,  at  the  request  of  the  French  committee  of 
public  instruction,  the  department  of  foreign  affiurs  enjoined 
their  consuls  to  keep  up  a  r^^ar  correspondence  on  subjects  of 
science,  manu&ctures,  and  arts  (2).     It  has  been  observed  in  aa 
able  modem  treatise,  by  an  American  consul  (3),  that  theEnglish 
government,  struck  with  the  political  and  commercial  advantages 
of  consular  establishments,  selected  for  their  direction  men  of 
talents  and  respectability,   naval  or  military  officers,  with  a 
salary  suitable  to  their  situations,  whose  particular  duties  are  to 
support  the  dignity  and  privileges  of  their  nations ;  to  exercise 
^  certain  jurisdiction  over  English  commerce  and  navigation;  and 
to  furnish  the  govermuent  with  prompt  information  on  every  sub- 
ject connected  with  its  interest.    And  in  a  late  publication  it 
lias  been  observed,  that  if  England  had  three  times  her  present 
number  of  consuls  in  some  parts  of  the  world,  and  especially  in 
the  Mediterranean,  it  would  be  of  increased  advantage  to  the 
country.  (4?) 

Sometime^  consuls  general  are  i^pointed,  who  are  to  officiate 
for  several  places  at  the  same  time,  or  eke  they  are  placed  at 
the  head  of  several  consuls;  in  other  respects  their  functions,  as 
well  as  those  of  their  own  consuls,  difier  but  little  from  those  of 
simple  consuls  (5).  The  vice-consul  in  France  is  bound  to 
render  to  his  principal  an  account  of  the  proceedings  in  his  office, 
indq)endently  of  that  rendered  to  the  minister  (6).  Consuls  may 
idso  in  some  cases  appoint  agents  of  commerce,  whose  duty  it  is 
to  render  alt  the  good  offices  they  can  to  the  subjects  of  their 
state,  and  to  correspond  with  the  consul  appointing  him  and  eace- 


\ 


(1)  Postl.  Diet.  tit.  Consuls.  (4)  Reflections  on    the   Com- 

V                                        (2)  Warden,  28,  29.  roerce  of  the  Mediterranean,  &c. 

(3)  Warden  on  the  Origin,  Na-  by   Jno.   Jackson,   Bsq.   F.S.A. 

tuie,  &c.  of  Consular  Establish-  See  also    Warden    on    Consuls, 

ment8,p.241.  This  work  was  pub-  251. 

Ikhed  in  English  at  Paris  in  A.  D.  (5)  Marten's  L.  Nat.  158,  9. 

1813,  and  translated  into  French  F^essus,  4tom.  137»  8. 

by  Monsieur  Barrere,  French  con-  (6)  Pardessus,  4  torn.  138« 
sul  at  Corogne,  A.  D.  1^15. 
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cute  his  orders  connected  with  his  comminon  (1).  In  Fhuice 
diere  is  a  legidar^arhuigement  for  the  education  of  vice-consuls^ 
but  in  this  country  there  is  no  public  establishment  of  that 
nature  (2). 


The  right  to  send  consuls  into  a  foreign  territory  is  founded  Of  the  appoimv 
on  custom  or  express  treaty  (S) ;   but  there  being  no*  abso-  "*"'     coimiis, 
faite  and  perfect  obligation  to  receive  a  consul  unless  it  has 
been  expressly  agreed  upon,  the  nation  that  wishes  to  secure 
this  privilege  must  procure  that  right  by  the  commercial  trealy 
itself;  and  the  mere  circumstance  of  a  commercial  treaty  having 
been  entered  into,  does  not  imply  a  right  to  require  a  resident 
consul  in  the  foreign  state  (4).    These  treaties  vary  between  the 
different  countries ;  in  the  treaty  between  England  and  France 
concluded  in  1786,  it  was  stipulated,  ^'  that  it  should  be  per- 
mitted to  their  Majesties  respectively  to  establish  in  the  king* 
doms  and  countries  of  each  other,  for  the  advantage  of  the 
subjects  who  trade  there,  national  consuls,  ^o  shall  enjoy  those 
rights,  immunities,  and  freedom  which  belong  to  them  in  virtue 
of  their  duties  and  functions,  and  they  shall  afterwards,  agree 
concerning  the  places  where  the  said  consuls  maybe  established^ 
and  also  concerning  the  nature  and  extent  of  their  functions*" 
And  on  the  7th  of  January  1787,  a  convention  was  thereupon 
executed,  containing  the  following  article :    '^  Their  Majesties 
having  stipulated,  by  the  48d  article  of  the  said  treaty,  to  deter- 
mine the  nature  and  extent  of  the  functions  of  consuls,  it  is 
agreed  that  the  convention  relative  to  this  subject  shall  be 
framed  in  the  space  of  two  months,  and  that  in  the  meantime 
the  consuls  general,  consuls,  and  vice-consuls  shall  act  conforma- 
bly to  established  usages  concerning  consulates  in  the  respective 
states  of  the  two  sovereigns ;  and  that  they  shall  have  all  the 
privileges,  rights,  and  immunities,  which  their  quality  supposes^ 
and  which  are  given  to  the  consuls  general,  to  the  consuls  and 


(1)  Pardessus.  138,9. 

(2)  Id.  4  torn.  138.  Warden 
on  Consuls,  185,  6. 

(3)  France  and  Holland  agreed 
expressly,  io  their  treaty  of  1697, 
art.  39,  and  1739,  art.  40,  not  to 
send  consuls ;  but  from  custom, 
contrary  to  these  treaties,  those 
two  powers  continued  to  send 


them.  Marten's  L.  of  N.  156. 
(4)  Vattel,  b.  2.  c.  2.  s.  34. 
pp.  147,  8.  Pardessus,  Coura 
de  Droits  Commercials,  torn.  4* 
p.  137.  2  Ward's  L.  of  N. 
331.  See  treaties  reserving  power 
to  appoint  consuls,  4  Ander* 
Hist.  Com.  626.  649 ;  and  post, 
vol.  3. 
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Vio&-c6iisal8  of  the  most  (iiyored  nadons.''    Ib  the  eomraitkm  of 
oommeroe  between  Great  Britain  and  die  United  States  «f 
America  of  the  3d  July  I8I55  it  is  dedared^  ^<  that  it  shall  be 
free  for  each  of  the  two  contracting  parties  respectively  to  appoint 
consuls  for  the  protection  of  trade,  to  reside  in  the  dominions 
and  teititories  of  eitkeir  party ;  but  before  any  consul  shall  act 
0(5  such)  he  shall  in  the  usual  form  be  approved  and  admitted  by 
the  government  to  which  he  is  sent :  And  it  is  hereby  declared^ 
that  in  case  of  illegal  and  improper  c<mdu<l  towards  the  laws  or 
goiremment  of  the  country  to  which  he  is  sent,  such  consul  maj 
eitl^er  be  punished  according  to  law,  if  the  laws  will  reach  the 
case,  or  be  sent  back,  the  loffended  government  assigning  to  the 
other  the  reasons  for  the  same  i  And  it  is  hereby  declar^,  that 
either  of  the  contracting  parties  may  except  from  the  residenoe 
of  consuls  such  particular  jplaces  as  sudi  party  shall  jadge  fit  to 
be  so  excepted."    In  the  reoait  treaty  between  Sweden  and 
America,  ratified  on  the  24th  July  1 8 1 8,  it  is  thus  stipulated : 
^<  The  high  contracting  powers  mutually  grant  the  right  of 
maintaining  consuls,  vice-consuls,  or  agents,  in  each  other's  pogig 
and  commercial  towns,  who  shall  enjoy  full  protection  and  re- 
ceive every  assistance  necessary  to  enable  them  duly  to  execute 
their  functions ;  but  it  is  hereby  expressly  declared,  that  in  llie 
case  of  illegal  or  improper  conduct  against  the  laws  or  govem- 
ment  of  the  country  to  which  any  such  consul,  vice^onsul,  or 
agent  is  sent,  he  may  be  punished  conformably  to  the  laws,  be 
deprived  of  his  functions,  or  dismissed  by  the  ofiakled  govern* 
mcnt,  the  said  govemipent  giving  an  account  of  the  transaction 
to  the  other ;  it  being  however  well  imderstood,  that  the  archives 
or  documents  relative  to  the  affairs  of  the  consulate  shall  be 
subject  to  no  examination,  but  shall  be  careflilly  preserved, 
being  placed  under  the  seals  of  the  said  consul,  and  of  the 
authority  of  the  place  where  he  shall  have  resided.     The  consuls 
or  their  substitutes  shall,  as  such,  have  the  right  of  acdng  as 
judges  or  arbiters  in   all  cases  of  differences  which  may  arise 
between  the  captains  and  crews  of  the  vessels  ofthe  nation  whose 
affiiirs  are  entrusted  to  their  care.     The  respective  governments 
shall  have  no  right  to  interfere  in  these  sort  of  afikirs,  except  in 
the  case  of  the  conduct  of  the  crews  disturbing  public  order  and 
tranquility  in  the  country  in  which  the  vessel  may  happen  to  be, 
or  in  which  the  consul  of  the  place  may  be  obliged  to  call  for  the 
intervention  and  support  of  the  executive  power  in   order  to 
i^use  his  decidon  to  be  respected ;  it  being  however  wril  ipder^ 
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wk)odf  duit  this  sort  of  judgment  (nt  arbitnitkm  oanncyt  deprive  tlie 
ODBCendmg  {Mrties  of  thor  lAf^tofBpjpesiing^  on  their  retttni,to 
the  jiKfidal  amdioittee  of  their  oovntfy.''  Hie  other  tveatiet 
wwiHM,  ling  ooDsuls  trill  be  found  in  the  kst  volume. 

Where  the  right  of  sendoig  oonmils  to  reside  in  their  reapeetive 
dominions  is  espTetAy  stipolated  in  commercial  treaties  sub- 
AAag  between  the  crown  of  Greet  Britain^  and  the  states  sp 
whom  they  are  soity^either  state  may  object  to  the  particular 
person  appointed  to  the  office,  ftnd  by  their  ambassador  make 
requisition  for  the  appomtment  of  another,  assigning  proper 
reaaons  for  tiiieir  rejection  of  the  first ;  but  they  cannot  reject  the 
Un^s  conmisaon :  whereas  those  potentates  with  whom  we.  have 
BO  oomMeraal  treaties  <  stipulating  &r  the  appdntment  of  a 
consol,.  may  not  only  refosie  the  peHMm  but  the  commission  itsd^ 
withoot  violation  of  the  peace  and  amity  subsisting  between  the 
f€men  so  refusing  and  this  country ;  for  the  law  of  nations  does 
not  inohide  diis  aiq)ob)tmen^  though  it  is  usual  to  grant  per- 
wasicm.  And  this  diffsreneeis  material  in  practice}  forthe  conaol, 
whose  residence  is  founded  upon  a  treaty,  may  proceed  to  much 
greater  lengths  in  the  exerdse  of  his  authority,  than  he  who  is  onfy 
admitted  by  permission ;  for  in  the  latter  case  many  points,  how- 
ever clear,  will  be  frequently  disputed  with  such  permissive  consid 
hy  the  magistracy  of  the  place  where  he  resides  (1).  The  form  of 
the  llji^iflh  commissicm  to  a  consul  also  varies  when  it  is  made 
wnder  a  treaty,  from  that  of  a  commission  to  a  mere  permissive 
cmisul;  the  first  expressly  refers  to  the  terms  of  the  treaty,  and 
invests  the  consul  with  all  the  jurisdiction  and  privileges  declared 
by  the  treaty  itself,  as  well  as  those  given  by  Ihe  practice  of  the 
deferent  states ;  whereas  the  latter  is  more  general,  and  leaves 
open  to  diacosaon  what  may  be  that  jurisdiction  and  those 
privileges. 

Formerly  the  English  consul  was  elected  by  merchatits  fr<»n 
aSMmg  the  members  of  their  own  association,  and  was  recom- 
mended by  them  to  the  secretary  of  state,  who  presented  the 
nomination  to  the  king^  who  under  his  sign  manual  issued  a 
commission,  which  explained  the  nature  and  object  oi  the  ap- 
pointment; but  iu  more  modem  times  the  i^pointment  has  been 


*    t 


<1)  Beawes's  Lex  Merc.  toI.  2.  416,  417.    Warden,  24]^  2v 
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confided  to  the  secretaries  of  state  for  the  southern  and  northern 
provinces.  The  consuls  of  the  southern  kingdoms  of  £urope 
are  under  the  direction  of  the  former,  and  those  of  the  northern 
under  that  of  the  latter ;  with  the  exception  of  a  few,  over  which 
certain  commercial  corporate  companies  have  an  unlimited 
control  (1).  The  commissions  granted  to  British  consuls  were 
formerly  issued  in  Latin,  but  are  now  in  English.  The  former  of 
8Uchtx>mmissions,  and  some  of  those  issued  by  foreign  states,  will 
be  found  in  the  Appendix  (2).  In  some  cases  letters  of  instruc- 
tion accompany  the  commission,  and  direct  some  of  the  more 
particular  duties  to  be  observed.  (3) 

The  nomination  and  appointment  of  the  consul  is  to  be  noti- 
fied to  the  sovereign  of  the  state  where  he  is  to  reside,  according 
to  the  forms  settled  by  the  trea^  which  has  authorized  his 
establishment,  or  those  which  usage  has  introduced,  in  order  to 
obtain  from  such  sovereign  a  written  declaration^  approbation, 
barat,  or  exequatur,  (des  lettres  de'exequatur)  of  the  iAUthority 
which  recognizes  his  character,  and  authorizes  him  to  exercise 
his  functions  (4).  Such  declaration  of  the  sovereign  is  addressed 
to  all  his  subjects,  and  recites  the  i^pointment  of  the  foreign 
state,  and  that  the  sovereign  having  approved-  of  the  consul  as 
such,  states  his  will  and  pleasure  and  command  that  all  his 
subjects  do  receive,  countenance,  and,  as  there  may  be  occasion^ 
favourably  assist  the  consul  in  the  exercise  of  his  place,  giving 
and  allowing  him  all  the  privileges,  immunitiesy  and  advantages 
thereto  belonging;  and  in  England  the  same  is  subscribed  by  the 
secretary  of  state  (5).  It  is  said,  that  in  general  the  consul  should 
cause  his  appointment  tod  acceptance  to  be  published  in  an 
assembly  of  merchants,  and  should  register  the  same  (6):  but 
in  England  there  is  no  register  at  the  secretary  of  state's 
office,  of  the  appointment,  as  if  the  consul  were  a  public  mi- 
nister. (7) 


(1)   Beawes,  vol.  2,    p.  416.        (3)  Viyeash  v.   Becker,    3  M. 

Warden,  239—241.     In  France  &  S.  287. 

consuls   are  named   by  the  king         (4)    Pardessus,    4  torn.'  144. 

out  of  the  vice-consuls,  and  the  Warden,  104.  181. 
vice-consuls    out    of   the    eleves        (5)  See  form,  post,  vol.  3.  and 

vice-consuls.     Pardessus,  4  torn.  Viveash  v.  Becker,     3  M.  &  S. 

143. 4.  287. 

(2)  Post,  vol.  3.      2  Beawes,        (6)  Pardessus,  4  torn.  145,  6. 
417,418.  Viveash  V.  Becker,  3  M.        (7)  Vivcash  v.  Becker.    3  M. 

&  S.  286.  &  S.  290. 
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Asthet&m  of  our  trade,  and  the  interestfl)  rights,  andprivil^s  Of  the  quaUfica- 
ofcNir  mordiantB  and  aeameQ  in  foreign  countries^  are  ordinarily  ^ffi^ofacomil. 
left  to  the  conduct  of  our  Britbh  consuls,  they  isannot  be  too  well 
qualified  for  this  office.  He  should  be  well  acquainted  as  well 
with  the  general  commercial  law  of  nations  as  with  the  treaties 
and  local  usages  of  the  country  where  he  is  to  reside,  and  his 
education  and  knowledge  should  enable  him  to  take  an  enlarged 
view  of  the  oonun^cial  interests  of  his  own  country,  and  by 
his  own  dignified  and  drcunupect  conduct  impress  the  foreigners, 
with  whom  he  may  have  intercourse,  with  a  due  respect  for  the 
nation  of  whose  commercial  interests  he  has  the  care  (1).  The 
instructions  of  an  enlightened  consul  general  to  his  colleagues 
contains  this  observation:  ^^  In  a  foreign  country  Frenchmen  are 
generaliy  jn^ed  of  by  their  consuls,  and  the  latter  by  their 
conduct;  when  therefore  you  reflect  that  it  depend^  on  us  to 
cause  the  French  name  to  be  cherished  and  respected,  you  will 
feel  all  the  dignity  of  your,  mission :"  (2)  To  be  useful  to  his 
country  in  arts,  sciences,  and  manufiictures,  he  should  have  no 
oommercial  engagem^its:  servicesof  this  kind  cannot  be  expected 
from,  nor  can  they  be  performed  by  him,  whose  mind  is  absorbed 
in  the  pursuit  of  gain.  He  must  not  only  desire,  but  have  time 
to  acquire  and  communicate  knowledge.  .  His  conduct  and 
usefulness  will  always  be  influenced  by  the  circumstances  in 
which  he  is  placed.  If  he  have  not  a  regular  and  sufficient 
sdary,  he  vrill  be  obliged  to  seek  support  as  a  merchant  or  factor, 
and  Us  attention  will  be  constantly  directed  more  to  his  own 
private  advantage  than  the  general  good  of  his  country's  com- 
merce; and  though  he  may  not  be  tempted  to  act  fraudulently, 
yet  he  will  nece^arily  be  negligent  in  the  due  performance  of 
his  office.  Personal  interest  blinds  men  with  regard  to  their 
public  duties  (S).  The  French  strictly  enjoin  their  consuls  in 
dl  foreign  countries  not  to  carry  on  any  commerce,  under 
penalty  of  dismission  from  their  office ;  but  it  has  been  observed, 
that  the  British  consuls,  contrary  to  sound  policy,  are  still  per- 
mitted to  trade  in  all  the  ports  where  it  is  not  prohibited,  as  it 
ought  to  be,  by  the  sovereign  of  the  country  (4).     However,  it  is 


(J)  Warden  on   Consuls^    21,  p.  416.     Marten  on  Consuls,  20. 

&c.     Posd.  Die.  tit.  Consuls.  21.  239,  240.     Pardessus,  4  torn. 

(2)  Per  M.  de  Beaujour.  War-  141.  Warden  on  Consuls,  20,  21. 
den  on  Consuls,  209.  90.  196. 

(3)  Beawes's  L.  Merc.  vol.  2.        (4)    Beawes's  L.  Merc.  vol.  2. 
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estaUished  that  die  cEaracter  of  eongiil  does  not  proteet  that  of 
merdiant  when  united  in  the  same  person  (I).  Anezosptionmay 
be  allowed,  when  it  is  hot  pidbaUe  that  die  duties  of  theoffiee  will 
ooenpy  more  than  a  veiy  small  part  of  the  time  and  attention  of 
the  oonsal.  On  still  stronger  grounds  of  policy,  a  consul  moat 
not  accept  of  any  oommission  or  employment  from  the  fordgn 
state  where  he  is  to  reside,  whieh  might  diminiih  his  feeal  finv  ot 
at  least  prevent  his  attention  to^  the  commercial  interests  of  tke 
eountiy  for  which  he  is  acting  as  consul  (2).  So  lihe  fanctjons 
of  a  consul  require  that  he  be  not  a  subject  of  the  state  where  lie 
resides,  «s  in  tiiis  base  he  would  be  obliged  in  all  things  to 
conform  to  its  Orders,  and  thus  not  be  at  liberty  to  perfbna  iim 
duties  of  his  office  (S).  But,  contrary  to  this  principle^  it  is  not 
unusual  to  appoint  a  native  of  the  foreign  state  to  be  the  ecmaid 
there  (4?) ;  as  in  Portugal,  S^min,  and  Italy,  where  diere  is  a 
scarcity  of  British  subjects,  and  in  which  it  has  been  cusMaaiy 
for  the  consul  general  to  appoint  natives  of  such  countries  to  ad 
as  their  deputies  at  inferior  ports;  but  this,  it  has  been  obsenvd^ 
is  an  unwarrantable  and  impolitic  practice  (5). 

A  British  consul,  in  order  to  be  prc^rly  qualified  for  his  em*^ 
ployment,  should  take  care  to  make  himself  master  of  the  Ian* 
guage  used  by  the  court  and  the  magistracy  of  the  country 
where  he  resides,  so  as  to  converse  with  ease  upon  suligects  r^ 
lating  to  his  duties.  If  the  common  people  of  the  port  us* 
another,  he  must  acquire  that  also,  tiiat  he  may  be  enabled  to 
settie  little  differences  without  troubling  the  magistracy  of  the 
place  for  the  inteiposition  of  their  authority,  such  as  accidents 
happening  in  the  harbour,  of  the  ships  of  one  nation  running 
foul  of  and  doing  damage  to  each  other.  (6) 

He  is  to  make  himself  acquainted,  if  he  be  not  already,  with 
the  law  of  nations  and  treaties,  with  the  tarif  or  spedficaticm  of 


pp.416 — 420.    See  observations  ception  as  to  mere  agents  of  com- 

iti  Warden,  237*  Pardessus,  4  torn,  merce  is  allowed. 

141.  (4)  Viveash  v.  Becker,    3  M. 

(1)  Per  Sir  Wm.  Scott  in  The  &  S.  296.  The  Indian  Chief, 
Indian   Chief,  3  Rob.  Rep.  27.  3  Rob.  Rep.  27. 

Beawes,  vol.  2.  p.  420.  (5)  *Beawes,  vol.2,  pp.418, 19. 

(2)  Pardessus,  4  torn.  141.  (6)  Beawes's  L.  Merc.  vol.  2. 

(3)  Vattel,  b.  2.  c.  2.  8.34.  p.  421.  Viveash  v.  Becker,  3  M. 
Beawes,  vol.2,  pp. 418, 419«  Par-  &  S.  296.  Warden  on  Consuls, 
deasus,  4  torn.  144. ;  where  an  ex-  245 » 
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Arties  on  artides  imported  or  tsxpoxted^  and'with  itU  the  iiiiiDici«* 
ptl  ordioanccfl  and  laws.  (1) 

He  most  take  especial  notice  of  aU  pirohibitioiis  to  pnevent 
the  export  or  import  of  any  articles^  as  well  on  the  part  of  the 
state,  wherein  he  resides^  as  of  the  government  employing  bioi> 
so  that  he  may  admcmish  all  British  subjects  against  carrying  on 
an  illicit  eommercd^  to  the  detriment  of  the  revenues^  and  in 
Tidation  of  the  laws  of  either.  And  it  is  his  duty  to  aHend 
diligently  to  this  part  of  his  office^  in  order  to  prevent  smu^*' 
gling)  and  consequent  hazard  of  confiscation  or  detention  of 
ddps,  and  imprisonment  of  the  masters  and  mariners.  (2) 

I 

It  is  also  his  duty  to  protect  from  insult  or  imposition  Britij^ 
siiIgectB  of  every  description  within  his  jurisdiction.  If  redress 
fiir  injury  suffered  is  not  obtained^  he  is  to  carry  his  complaint 
by  memorial  to  the  British  minister  residing  ^t  the  court  on 
which  the  consulship  depends.  If  there  be  none,  he  is  to  ad- 
dress himself  directly  to  the  court;  and  if,  in  an  important 
sase^  his  complaint  is  not  answered,  he  is  to  transmit  the  memo* 
rial  tohis  Majes^s  secretary  of  state.  (9) 

When  insult  or  outrage  b  offer^  by  a  British  subject  to  a 
native  of  the  place,  the  tnagistrate  thereof  complains  to  the 
consul,  who  should  summon,  and  in  case  of  disobedience  may 
by  armed  force  (4)  bring  before  him  the  offender,  and  order  hun 
to  give  immediate  satis&ction ;  and  if  he  refuse,  he  resigns  him 
to  the  civil  jurisdiction  of  the  magistrate,  or  to  the  military  law 
of  the  garrison ;  nevertheless  always  acting  as  counsellor  or 
advocate  at  his  trial,  when  there  is  question  of  life  or  pro- 
perty." (5) 

But  if  a  British  subject  be  accused  of  an  offence  alleged  to 
have  been  committed  within  the  dominion  or  jurisdiction  at  sea 
of  their  natural  sovereign,  it  is  then  the  duty  of  a  British  consul 
to  dain^  cognizance  of  the  cause  for  his  sovereign,  and  to  require 
the  release  of  the  parties^  if  detained  in  prison  by  the  magistracy 
of  the  places  on  any  such  accusation  brouglit  before  them;  and 

(1)  Beawes,  vol.2,  p.  421.  (4)  Pardessus,  4  torn.  161,2. 
Warden  on  Consuls,  245.  185. 

(2)  Beawes,  vol.  2.  p.  421.  (5)  .  Warden,   246.     Beawcs, 

(3)  Beawes,  vol.  2.  p.  421.  vol.2,  p.  422.  Pardessus,  4  torn. 
Warden,  246.  161,  2. 
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that  all  judicial  proceedings  agaSnst  them  do  instantly  cease ;  and 
he  is  to  demand  the  aid  of  the  power  of  the  comitry,  civil  and 
militaiy^  to  enable  him  to  secure  and  put  the  accused  parties  on 
board  such  British  ship  as  he  shall  think  fit,  that  they  may  be 
conveyed  to  Great  Britain,  to  be  tried  by  their  proper  judges  (1). 
If,  contrary  to  this  requisition,  the  magistrates  of  the  country 
persist  in  proceeding  to  try  the  offence,  the  consul  should  then 
draw  up  and  transmit  a  memorial  to  the  British  minister  at  the 
court  of  that  country ;  and  if  that  court  give  an  evasive  answer, 
the  consul  should,  if  it  be  a  sea  offence,  apply  to  the  board  of 
admiralty  at  London,  stating  the  case ;  and  upon  their  represents 
ation  the  secretary  for  the  proper  department  will  lay  the 
matter  before  the  king,  who  will  cause  the  ambassador  of  the 
foreign  state^  resident  in  England,  to  write  to  his  court  abroad, 
desiring  that  orders  may  immediately  be  given  by  that  govern- 
ment, that  all  judicial  proceedings  against  the  prisoner  be  stayed, 
and  that  he  be  released.  (2) 

The  commanders  of  vessels,  within  ten  days  after  their  arrival 
in  any  port  in  the  Baltic  or  Denmark,  are  to  deliver  upon  oath 
to  theconsul  of  the  port  a  true  manifest  of  the  cargo;  and  if 
not  delivered,  it  is  the  duty  of  the  consul  to  detain  the  clearance 
outwards,  and  the  dispatch  passport  or  bill  of  health  of  such 
vessel  (3).  And  by  a  recent  statute  (i)  it  is  provided,  that  in 
case  the  port  where  any  ship  shall  dear  or  take  her  departure 
from,  on  her  homeward  voyage,  or  any  port  within  the  limits  of 
the  charter  granted  to  the  East  India  Company,  for  Great 
Britain,  shall  not  be  under  the  British  government,  then  the 
British  consul  resident  at  such  port  is  to  demand  from  the  cap- 
tain his  manifest,  and  to  require  him  to  authenticate  the  same 
on  oath,  and  he  is  to  transmit  duplicates  thereof  to  the  com- 
missioners of  the  customs  in  England  or  Scotland,  as  the  case 
may  require. 

It  is  the  duty  also  of  British  consuls  to  relieve  all  distressed 
British  mariners,  to  allow  them  sixpence  daily  for  their  support, 
to  send  them  home  in  the  first  British  vessels  that  sail  for 
England,  and  to  keep  a  regular  account  of  his  disburse- 
ments, which  he  is  to  transmit  yearly,  or  oflener  if  required, 

(1)  Beawes,  vol.  2.  p.  422.  Par-    p.  422. 

dessus,  4  torn.  161,  2.  185.  (3)    17  Geo.    3.   c.   41.    s.  5. 

(2)  See  the  case  of  Peter  Horse-     18  Geo.  3.   c.  40. 

man  and  bis  sailors,  Beawes,  vol.  2.        (4)  54  Geo.  3.  c.  36.  s.  IJ « 
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to  the  narj  oflSce,  attested  by  two  British  merchants  of  the 
pbce:  this  is  provided  for  by  positive  enactment  (1).  He 
is  also  to  give  free  passes  to  all  poor  British  subjects  wish- 
ing to  return  home,  directed  to  the  captains  of  the  king^s 
pacqaet-boats  or  ships  of  war,  requiring  them  to  take  them 
omboord.  (2) 

The  consul  is  not  to  permit  a  British  merchant  ship  to  leave 
the  port  where  he  resides  without  his  passport,  which  he  is  not 
to  grant  imtil  the  master  and  crew  thereof  have  satisfied  all  just 

demands  upon  them ;  and  for  this  purpose  he  ought  to  see  the 

governor's  pass  of  a  garrisoned  town,  or  the  burgomaster's ; 

unless  the  merchant  or  factor  to  whom  the  ship  was  consigned 

will  make  himself  responsible.  (3) 

It  is  abo  his  duty  to  daim  and  recover  all  wrecks,  cables,  and 
anchors  bdonging  to  British  ships  found  at  sea  by  fishermen  or 
(yther  persons,  to  pay  the  usual  salvage,  and  to  conununicate  a 
report  thereof  to  the  navy  board.  (4) 

It  has  also  been  laid  down,  as  a  general  rule  that  it  is  his 
qpedal  daty  to  establish,  in  a  civil  point  of  view,  births,  mar- 
riages, and  deaths;  to  grant  certificates  of  life^  and  to  decide  upon 
testimony  cases  of  doubtful  or  disputed  citizenship ;  and  that  he  is 
appointed  by  the  court  of  his  country  to  act  as  commissioner  in 
receiving  evidences  in  important  cases  pending  bdbre  them :  and 
he  18  generally  charged  with  the  formalities  of  this  business,  and 
he  is  often  requested  to  examine  and  verify  affidrs  conducted  by 
agents  who  have  not  satisfied  the  views  of  their  constituents,  and 
that  in  this  respect  he  acts  like  an  attorney-general^  and  is 
obliged  to  communicate  to  the  party  the  result  of  his  inquiry  (5). 
However,  in  England  it  has  been  decided  that  a  consul  or  vice- 
consul  is  not,  pnqierly  speaking,  a  judicial  ofiicer,  nor  is  his  cer- 
tificate to  be  admitted  as  evidence  of  the  fact  there  stated ;  and 
that  the  certificate  of  a  British  vice-consul  in  a  foreign  country 
could  not  be  received  here  as  evidence  of  the  amount  of  a  sale. 


(1)  Beawes,    vol.  2.     p.  423.  (3)    Beawes,    vol.  2.    p.  423. 
Warden.  246, 7-  1  Geo.  2.  jtat.  2.  Warden,  247. 

c.14.  8.12.  Post,  Appendix,  vol.  3.  (4)   Beawes,    vol.2,    p.  423. 

(2)  Abbott  on  Shipping,  172.  Wa^en,  247.    Pardessus,  4  torn. 
Beawes,  vol.2,  p. 423.  Warden,  180,  1. 

246,  7.    1  Geo.  2.  stat.  2.  c.  14.  (.5)  Warden,  24,  5. 
s.  12. 
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slthougkby  die  bw  of  that  cauBkryht^/fU  oamtitiited  goienil 
agent  &r  all  absent  ovnen  o(  goods^  and  was  authorized  a&4 
oonqtielled  to  make  the  sale  in  question,  and  grant  Us  eerti-* 
feate.  And  Mansfield^  Ch  J.  said  (1)^  ^«  I  thooght  at  the  trial  it 
.  ^  was  v&ry  difficolt  to  bring  thi^widiin  any  bead  of  evidence :  it 
<<  was  somewhat  analogous  to  the  proceedings  of  coorts"  and 
*^  other  public  functionaries;  but  I  know  no  instances  of  such  as 
^  tUs  being  reouved.  I  dant  say  it  would  be  evidence  in  any 
^  other  country.  It  eame  nearest  to  the  case'  of  judgments'  in 
^^  foreign  conrts^  bat  we  recdve  judgments  under  the  seala  of 
^  court.  The  vice-oooisul  is  no  judicial  officer ;  he  acts  wider  a 
**  wise  vegnlation  to  prevent  die  improper  disposition  of  da^ 
^  maged  goods.  They  are  put  into  warehouses  iqipropriated  to 
^  them  by  government;  the  vice-consul  must  preside  at  the 
^  auction.  There  is  no  rule  in  the  English  law  which  makes 
^  bis  cartificaie  evidence :  be  has  been  supposed  to  be  an  agent, 
^<  and  he  is.to  some  purposes ;  so  is  an  auctioneer  in  this  country, 
^  nevertheless  his  certificate  is  not  evidence  in  a  court  of  justice, 
^^  but  what  WAS  done  at  the  auction  must  be  proved.  The 
*  ^  business  of  the  vice-consul  is  to  see  a  fair  sale ;  it  is  going 

<<  much  finfther  to  say  that  his  certificate  shall  bind  the  parties ; 
^  any  body  present  might  have  proved  the  facts.  The  chiro- 
^*  graph  of  fines  here  proves  itself^  but  the  indorsement  of  the 
^  prodamation  of  the  fine  nmst  be  proved  by  a  compared  copy 
^  of  the  record.**  So  it  has  been  hdd  that  the  Sound  list  and 
the  Petersbnrgb  list,  which  are  documents  transmitted  by  the 
British  consuls  abroad  at  those  different  places  to  the  merchants 
lit  hmne,  and  which  are  pubUely  hung  up  at  Batson's  cofPee- 
house  for  the  inspection  of  the  public,  and  Which  state  the 
arrival  of  the  different  ships  at  tibose  places,  are  not  evidence  of 
die  facts  therein  stated  (2).  The  consuls  and  vice-consuls  of 
his  majesty  are,  however,  by  express  enactment  empowered  to 
administer  oaths  in  all  cases  respecting  quarantine,  in  like  man- 
ner as  if  they  were  magistrates  of  the  several  towns  or  places 
where  they  req)ectively  reside  (3).  It  is  also  laid  down,  that  a 
consul  is  to  attend,  if  requested^  all  arbitrations  where  proper^ 
is  concerned  between  masters  of  British  ships  and  the  fi^^ters^ 
being  inhabitants  of  the  place  where  he  resides.  (4) 

(1)  Waldron   v.   Coombe,   3        (3)  46  Geo.  3.  c  98.  s.  9. 
TauAt.  166.    Phil.  £v.  306.  (4)  Beawes,  vol.  2.  p.  423.  War- 

(2)  Roberts    v.    Eddiogton,    den,  247. 
4  Bsp.  Rep.  88. 
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It  19  Mid  idao  to  be  an  indispensible  duly  of  lus  office,  upon, 
tfte  eompUdxxt  of  dieir  masters^  to  impriaon  disorderly  aeamen; 
but  as  he  may  thereby  subject  himself  to  an  action  for  false 
imprisomnent,  he  should  be  very  cautious  how  he  confines  or 
pimishes  British  seamen^  or  masters  of  ships^  upon  their  mutual. 
complaints  against  each  other*  (1) 

The  consul  should  keep  a  r^ular  and  well-attested  account, 
fiorly  written  in  a  book  for  that  purpose,  of  all  his  officialltrana- 
actions;  stating  therein  the  date  of  the  arrival  of  every  British 
ship,  the  master's  name,  name  of  the  ship,  burthen,  quality  of 
lading,  place  from  whence  she  came,  to  whom  consigned,  and 
her  departure  (2).  He  should  strictly  mark  the  progress  of  the 
commerce  of  other  nations  in  the  place  of  his  residence ;  study 
the  means  of  improving  that  of  his  own;  and  he  should  prepare 
and  transmit  to  hb  government  annual  or  periodical  reports,  and 
intelligeDce  to  the  secretary  of  state^  concerning  the  quality  and 
value  of  articles  shipped  to  every  port ;  and  when  he  observes 
any  decline  in^the  commerce  of  his  own  country^  he  should  notify 
it,  assigning  the  cause,  and  proposing  suitable  remedies  (3).  It  is 
eipected'  from  him  diat  he  should  correspond  with  the  ambas- 
sador from  his  sovereign  residing  at  the  court  of  the  prince 
wkhin  whose  dominions'his  consular  station  lies,  and  send  him 
infiffmotion  of  any  transaction  which  may  prove  detrimental  to 
Ae  political  or  commercial  interests  of  his  king  or  country ;  and 
in  case  there  is  no  ambassador  or  other  public  minister  residing 
in  the  said  court,  he  is  to  transmit  his  intelligence  directly  home 
to  the  secretary  ai  state  under  whose  department  he  serves.  (4). 

It  is  his  duty  to  support  the  dignity  of  his  office,  and  thereby 
secure  esteem  and  consideration  (5).  As  a  person  invested  with  a 
public  diaracter,  he  has  a  right  to  demand 'audience  of  the 
pifane  minister  or  ministers  of  the  sovereign  or  state  wherein  he 
reside^  during  the  absence  or  nonresidence  of  ambassadors  or 
other  public  ministers  from*  his  sovereign  (6) :   he  should  com* 


(1)  Beawes,  vol.2,  p.423.  War-  voL  3.  pp.425. 432. 467. 474. 493. 
den  on  Consuls,  247.  Pardesstu,  560.  ibr  several  such  reports ;  and 
torn.  4.  161.  post,  vol.  3. 

(2)  Beawes,  vol.  2.  p.423.     .  (4)  Beawes,  vol.  2.  p.  419. 

(3)  Beawes,  vol.  2.  p.  423.  War-        (5)  Warden,  245. 

den  on  Consuls,  248.    See  Mao-        (6)  Beawes,  vol.  2.  p.  421. 
pner9on*s  Annals  of  Commerce, 
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plain  against  all  oppressive  regulations,  arbitrary  proceedings,  or 
imprisonment^  or  infraction  of  treaties  in  relation  to  the  commerce 
of  his  country  (1).  And  the  British  consul  residing  on  the 
coast  of  Barbary  has  been  usually  charged  with  the  execution  of 
treaties  (2) ;  and  we  have  seen  that  in  those  states  also  such 
consul  usually  has  judicial  power  to  determine  disputes  between 
British  subjects  and  the  natives  of  those  states.  (3) 

Lastly,  with  respect  to  religion,  we  have  seen  that  in  most 
treaties  there  are  express  stipulations  enabling  British  subjects 
to  exercise  it  freely  in  the  foreign  state  (4).  Independently  of 
express  regulation,  it  is  the  duty  of  the  consuls  to  take  care  to 
give  no  offence  themselves,  nor  suffer  any  insult  or  indecency  to 
be  offered  by  British  subjects  to  the  established  religion  of  the 
country ;  neither  are  they  to  make  a  public  profession  of  their 
own^  nor  to  hold  assemblies  for  Protestant  worship  in  Roman 
Catholic  countries,  unless  expressly  stipulated  by  treaty,  or  per- 
mitted. ^  But^  on  the  other  hand,  being  always  allowed  the  free 
exercise  thereof  personally  in  their  own  houses,  they  are  not  to 
be  molested  therein,  nor  are  they  to  be  prevented  attending  or 
assembling  at  the  houses  of  their  consuls  for  such  purpose;  and 
the  consuls  are  to  take  care  that  no  Protestant  be  forced  to  com- 
ply with  any  of  the  rites  and  ceremonies  of  the  religion  of  the 
country :  such  as  compelling  parents  to  send  their  children  to 
be  baptized  by  their  priests,  or  to  be  educated  in  the  Romish 
faith.  Neither  are  they  to  suffer  the  seizure  of  any  bibles,  com- 
mon-prayers, or  other  religious  books,  in  the  houses  of  British 
subjects^  though  sudi  books  are  strictly  prohibited  by  the  laws 
of  the  country  to  other  inhabitants.  Cases  of  this  kind  some- 
times happen ;  and  when  a  book  has  been  taken  out  of  a  house 
by  a  priest  or  friar,  it  should  be  claimed  as  the  property  of  the 
owner,  and  the  offender  should  be  proceeded  against  at  com- 
mon law,  not  by  memorial,  the  common  law  of  every  country 
affording  relief  in  such  instances.  (5) 

In  time  otwar,  the  office  of  a  British  consul  is  much  more  dif- 
ficult than  in  time  of  peace ;  especially  on  account  of  the  care 

he  must  observe  to  prevent  any  violation  of  the  neutrality  of  the 

■ •  *       . 

(1)  Warden  on  Consuls,  248.  (4)  Ante,  42. 

(2)  Id.  249.  (5)   Beawes,    vol.  2.    p.  424. 

(3)  Ante,  50.     Warden^  252.  Warden  on  Consuls,  248. 
260,  1.                                         . 
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port  in  which  he  resides,  by  the  roasters  of  British  merchant 
sli^;  and  it  is  his  duty  to  inform  the  owners  or  underwriters 
of  a  ship,  if  required,  whether  the  mast^  has  or  has  not  made 
Toid  the  policy  of  insurance,  by  violating  the  freedom  of  naviga- 
tion or  the  neutrality  of  ports.  (1) 

It  IS  the  duty  of  a  British  consul  constantly  to  reside  at  the 
appointed  place,  and  he  cannot  return  home,  even  for  a  short 
space  of  time,  without  applying  for  leave  of  absence  to  the  se- 
cretary of  state  (2).  If  he  have  obtained  leave,  he  is  to  appoint 
a  deputy  or  dq>uties  to  take  care  of  the  commercial  affidrsof  his 
nation  during  his  absence.  These  are  no  more  than  temporary 
deputies,  and  are  g^ierally  merchants  of  the  place.  But  if 
the  consul,  holding  some  odier  appointment  from  the  crown,  is 
absent  for  a  considerable  length  of  time,-*K)r,  being  infirm,  ob- 
tains leave  to  remain  in  his  native  country, — the  deputy  ap  • 
pointed  to  reside  constantly  for  him  may  be  appointed  by  him ; 
bat  he  must  be  presented  to  the  secretary  of  state^  and  being 
nppraoed  by  him  as  liie  sufficient  deputy  under  the  commission^ 
he  becomes  an  officer  of  the  crown,  takes  the  title  of  mce<(msid^ 
and  carries  on  a  correspondence  with  the  public  offices  in  every 
respect  the  same  as  the  consul ;  and  though  his  commission  is 
signed  by  the  consul,  being  a  copy  of  his  own,  with  the  requi- 
site alterations  (3),  he  has  no  power  to  remove  the  vice-consul  so 
appointed  without  the  approbation  of  the  secretary  of  state.  If 
there  are  subordinate  deputyships  within  the  jurisdiction  of  the 
consulship,  it  is  die  vice-consul  in  this  case  who  is  to  appoint  per- 
sons to  act  in  those  stations,  not  the  consul,  who  has  given  up 
the  entire  authority  he  held  under  the  king's  commission ;  as 
already  observed,  sometimes,  though  improperly,  such  deputies 
are  natives  of  the  country  in  which  they  are  to  act  (4).  In 
France  there  is  an  express  regulation  b&  to  the  proceedings  upon 


(1)  BeaweSy  vol.  2.  p.  424.  rage  and  zeal  which  we  have  a 

(2)  Beawes,  vol.  2.  p.  418,  19.  right  to  expect  from  a  public  func- 
Warden.  243.    Pardessus,  torn.  4.  tionarj."     Warden,  209. 

142.     Bj  an  imperial  decree  of        ^3)  See  formofapporatment  of 

March   16,  18i3>    M.Theremin,  a  vice-consul,  post,  vol.  3. 
French  consul  at  Leipsic,  was  de-         (4)  Beawes,  vol.  2.  p.  418,  19. 

posed  **  for  having  abandoned  his  Warden,  243.     As  to  the  regula- 

post  without  necessity,  at  a  mo-  tions  in  France  respecting  the  ab- 

meat  when  his  presence  was  most  sence  of  the  consul,  see  Pardessus, 

necessaij  to  the  army;    and  for  torn* 4.  143. 
not  having  manifested  that  cou- 

▼OU  I.  F 
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the  deaih  of  a  consuls  and  which  provide»  for  the  care  of  his  ofidal 
papers  and  a  due  communication  of  the  event  to  the  govemmeot. 

The  authority  and  jurisdistion  of  a  consul  only  extends  to 
persons  who  are  the  natural-bom  subjects  of  the  prince  from 
whom  the  consul  received  his  commission  (!)•    And  it  was  held 
in  the  council  of  pnzes  in  ISIO^  that  a  constd  acknowledged  by 
the  French  government  cannot  interfiere  in  particular  oonteafet 
between  French  merchant  and  those  of  his  own  nation,  but  that 
decision  has  been  aUy  disputed  (8).    And  an  exception  is  al- 
lowed in  case  of  any  foreign  seamen  serving  on  board  ships  of  the 
nation  which  the  consul  represents ;  such  seamen,  of  whatever  na- 
tion, impliedly  engaging  to  submit  to  all  regidations  essential  for 
the  welfiire  of  the  ship,  and  consequently  the  eonsol  haa  jarisdie- 
tion  over  them  (3).  In  Portugal  the  Eng^tish  consul  general,  or 
his  deputy  consuls  or  consul  there,  have  by  statutes  (4)  an  expreaa 
power  of  his  own  accord,  and  may  also  by  five  merchants  be  r^ 
quired,  to  call  a  meeting  of  the  British  merchaiflts  and  factors^  for 
the  purpose  of  levying  sums  on  trading  ships  for  the  relief  of  ship- 
wrecked mariners  and  charitable  purposes  mentioned  in  the  act; 
and  all  matters  at  such  meetings  are  to  be  decided  by  the  ou^ 
jority :  and  the  same  statutes,  with  a  view  to  compeTdue  contri- 
btttion  to  sttdi  benevolent  purposes,  £rect  that  all  British  or  Irish 
captains,  within  ten  days  after  their  arrival  at  any  ports  in  Poiv 
tugal,  shall  deliver  upon  oath  to  the  consul  or  depu^  consul,  a 
manifest  of  the  cargo,  and  communicate  the  name  of  the  con* 
signee ;  and  that  he  shall  not  receive  his  clearance  outward  finom 
the  consul  until  the  duties  have  been  paid  which  are  destined  for 
such  charitable  purposes  (5).    Such  duties  at  Lisbon  are  r^ 
ceived  by  the  British  consul  general,  according  to  the  wei^t  cht 
tonnage,  which  is  valued  by  two  Britiah  merchants  in  the  plaoe^ 
one  chosen  by  the  consul  general,  the  other  by  the  master  of  the 
ship,  within  ten  days  after  the  goods  are  unladen;  and  in  case 
of  disagreement  a  third  person  is  chosen  after  the  expiration  of 
five  days,  who  is  obliged  to  decide  the  valuation  in  the  course 
of  three  days  (6).    These  statutes  contain  other  regulationa 
which  might  with  propriety  be  extended  to  other  countries  than 
Portugal. 

(1)2  Meawes,  4)  5»  1 6.  See  the  sUtutes,  post.  Appendix. 

(2)  Warden,  1 16, 1 17.  (5)  See  opinions  on  the  neoes- 

(3)  Pardessus,  tom.  4.  163.  sity  for  such  regulatioDS»  2  Chal- 

(4)  8  Qeo.  1 .  c.  1 7. 8. 6.  9  Geo.  2.  luer's  CoU  Op.  294^297. 
C.25.S.  5.   lOGeo.  2.  c.  14.8.5.        (6)  Id.  Ibid.    Warden,  245. 
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It  is  said,  that  by  all  governments  a  power  is  reOQgnized  to^ 
eiist  in  consuls  to  register  the  births^  marriages,  and  deaths  of 
perBODS  of  their  nation  who  reside  in  the  country  whel^e  they 
execdse  their  factions ;  and  the  French  law  in  particular  adopts 
this  and  other  regolations  coQducive  to  that  end  (!)•  The  sue- 
ceaQon  or  effects  of  Englishmen  dying  intestate  within  the  con-^ 
sol's  jurisdiction,  are  generally  entrusted  to  his  care  (2).  And 
lA  a^eaty  with  Spain  in  1667>  it  was  expressly  stipulated  that 
tine  goods  and  estates  of  Englishmen  dying  without  will  in  that 
Idqgdam  should  be  put  into  inventory  with  their  papers,  writ^ 
ipgi,  and  books  of  account,  by  the  consul  or  other  public  minis- 
tex  of  the  king  of  Great  Britain,  and  placed  in  the  hands  of 
two  or  three  merchants  named  by  such  consul  or  public  minister, 
to  be  kept  &t  the  proprietors;  and  that  neither  the  Cruzadanor 
ei^  other  judicatory  whatever  should  intermeddle  therein : 
which  also  in  the  like  case  was  to  be  observed  in  England  to- 
wards the  subjects  of  the  king  of  Spain  (3).  There  was  a  similar 
danse  in  the  treaty  of  commerce  in  1675,  between  Charles  the  . . 
Second  and  the  Sultan  of  the  Turks.  (4) 

The  sovereign  who  receives  a  consul  into  his  state,  thereby  im-  oftheprivile^et, 
pliedly  engages  to  afford  him  all  the  liberty  and  protection  essen-  ^^j^^^^^^f"*  ^"^ 
<ial  for  his  conveniently  fulfilling  th&functions  which  he  has  con-  coi^sui. 
sentedke  shall  exercise:  but  it  seems  to  be  acknowledged  in  all  na- 
tions, and  by  all  writers,  that  it  cannot  be  considered  that  a  consul 
represeaals  his  nation  like  an  ambassador,  who  is  a  minister  sent 
by  one  sovereign  to  another.  The  mission  of  a  consul  is  too 
limited  to  attn7)|ite  that  character  to  him,  or  to  procure  him  that 
inviolability  and  absolute  independence  which  public  ministers 
eqoy  (5)«  A  consul,  however,  is  distinguished  from  the  mer* 
chants  or  inhabitants  of  the  place  where  he  resides  by  various 
privileges,  dmved  from  treaties  or  founded  on  usage.  He  is  re* 
ipeeted  in  a  particular  manner ;  on  his  arrival  he  is  allowed  a 
free  eixtry  for  his  furniture  and  baggage :  he  is  exempt  from  the 
eseise  or  inland  duties  on  liquors  and  other  articles  of  consump* 
tioB  for  himself  and  &mily :  he  is  entitled  to  aseat  on  the  bench 
Willi  the  magislarates  of  the  place,  when  obliged  to  appear  at 
their  assemblies,  to  act  as  counsel  for  the  subjects  of  his  nation, 
in  all  cases  of  dispute  between  them  and  the  natives  of  the  place : 

(1)  PardessQs^  torn.  4.  175»  6.        (3)  Warden,  252* 
Ante.  61.  (4)  Id,  269. 

(2)  Warden,  241.  244.     Par-        (5)  Pardessus,  torn.  4.  148,  9. 
dessus,  torn.  4.  176.    Ante,  61. 
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lie  is  exempt  from  lodging  the  military  in  his  house:  he  is  to  be 
fiirnished  with  a  guard,  when  required,  to  aid  and  assist  him  in 
the  maintenance  of  his  authority  over  the  subjects  of  his  own 
country  trading  to  the  port  (1) ;  but  this  power  does  not  extend 
to  those  who  are  constantly  resident  in  the  place^  and  who,  in 
all  cases,  civil  or  criminal^  are  subject  to  the  jurisdiction  of  the 
place :  he  is  entitled  to  the  privilege  of  receiving  a  polite  mes- 
sage from  the  magistrates,  requesting  his  attendance,  when  ne- 
cessary at  their  assemblies,  instead  of  a  formal  summons  or  cita- 
tion ;  and  which,  if  he  means  to  support  the  dignity  of  his 
sovereign,  it  is  said  he  must  never  obey  (2) :  masters  of  vessels 
are  to  shew  him  respect  and  obedience;  and  he  is  charged  by  his 
government  with  the  distribution  of  presents  (3).  And  there  are 
also  some  trifling  personal  advantages,  with  respect  to  which 
Beawes  observes^  that  as  they  do  not  afiect  the  consul  in  his 
office,  it  is  better  to  leave  to  his  good  sense  to  discover  and  use 
them  with  discretion^  than  to  enumerate  them  as  precedents,  lest 
.they  should  be  too  eagerly  contended  fbr^  to  the  detriment  of  the 
commercial  interests  of  his  country  (4).  If  a  consul  be  grossly 
insulted  or  maltreated,  and  cannot  obtain  redress  in  the  country 
in  which  he  resides,  the  sovereign  has  a  right  to  complain  of 
such  violation,  and  there  are  many  instances  of  such  an  inter- 
ference. (5) 

But  the  consul  is  not  such  a  public  minister  as  in  that  cha- 
racter to  be  under  the  especial  protection  of  the  law  of  nations; 
and  he  is  in  all  cases,  whether  civil  or  criminal,  subject  to  the 
jurisdiction  of  the  country  in  w  hich  he  resides  as  consul  (6). 
Vattel,  indeed^  says,  that  though  the  consul  is  no  public  mi- 
ninister,  and  cannot  pretend  to  the  privileges  annexed  to  such 
character;  yet  as  he  bears  his  sovereign's  commission,  and  in 
that  quality  is  received  by  the  prince  in  whose  dominions  be  re- 
sides, he  is  in  a  certain  degree  entitled  to  the  protection  of  the 
law  of  nations ;  and  that  the  sovereign,  by  the  very  act  of  re- 
ceiving him,  tacitly  engages  to  allow  him  all  the  liberty  and 
safety  necessary  to  the  proper  discharge  of  his  functions,  without 
which  the  admission  of  the  Consul  would  be  nugatory  and  de- 


(1)  Beawes,    vol.  2.   p.  419.  (4)  Beawes,  vol.2,  p. 419. 
Warden,  249.    Pardessus,  torn.  4^  (5)  See  Beawes,  voL2.  p.  420. 
161.2.185.  Wicquefort,  40,41.   Observations 

(2)  Beawes,    vol.  2.   p.  419.  in  Viveash  v.  Becker,  3  M.  &  S. 
Warden,  249.  297, 8.    Vattel,  b.  2.  c.  2.  s.  34. 

(3)  Warden,  249.  (6)  Beawes,  vol.  2.  p.  419. 
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iusire.    And  he  says»  that  therefore  the  functions  of  a  consul 
seem  even  to  require  that  he  should  be  independent  of  the  ordi- 
nary criminal  justice  of  the  place  where  he  resides,  so  as  not  to 
be  molested  or  imprisoned^  unless  he  himself  violate  the  law  of 
nations  h J  some  enormous    crime;  and  that  though  the  im- 
portance of  the  consular  functions  be  not  so  great  as  to  pro- 
cure to  the  cmisul's  parson  the  inviolability  and  absolute  inde- 
pendence  enjoyed  by  public  ministers,  yet,  being  under  the 
particular  protection  of  the  sovereign  who  employs  him,  and 
entrusted  with  the  care  of  his  concerns,  if  he  commits  any  crime^ 
the  respect  due  to  his  master  requires  that  he  should  be  sent 
home  to  be  punished ;  and  that  such  is  the  mode  pursued  by 
atates.that  are  inclined  to  preserve  a  good  understanding  with 
each  other :  but  that  the  surest  way  is  expressly  to  settle  all  these 
matters^  as  jGu-  as  practicaUe,  by  the  commercial  treaty;  and  that 
in  ddault  of  treaties,  custom  is  to  be  the  rule  on  these  occasions ; 
because  a  prince  who  receives  a  consul  without  express  condi- 
tion, is  supposed  to  receive  him  on  the  jfooting  established  by 
custom.     Vattel  then  proceeds  to  argue,  that  the  authorities 
quoted  by  Wicquefort  in  support  of  the  contrary  doctrine^  con- 
tndict  his  proposition.      Some  other  authors  have  followed 
Vattel  in  the  same  course  of  argument.  (1) 

Wicquefort,  in  Ms  treatise  of  the  office  of  ambassador  (2), 
atates,  that  *<  princes  who  employ  consuls  protect  them,  as  per- 
sons concerned  in  their  service,  and  as  every  good  master 
protects  his  servants  and  domestics,  but  not  as  public  ministers. 
The  governor  of  Cadiz  having  withim  seven  or  eight  months 
affircmced  and  confined  the  Dutch  consul,  the  estates  of  the 
United  Provinces  complamed  thereof  to  the  court  of  Madrid,  as 
a  violence  done  to  the  law  of  nations;  instead  of  complaining  of 
the  violation  of  those  treaties  wherein  they  ought  to  find  safetjr 
and  security  for  their  pretended  minister,  and  not*  elsewhere. 
Some  years  since  they  were  fixr  malpng  the  consul  (who  resided 
at  Genoa)  pass  for  a  public  minister^  but  the  senate  wrote  them 
word  that  they  did  not  acknowledge  him  for  a  public  minister, 
and  that  all  that  could  be  expected  from  them,  was  the  peace- 
able fruition  of  those  rights  and  privil^es^  which  custom  has 


— ■♦i 


(1)  Vattel,    b.  2.    c.  2.    s.  34.  Fonctions  des  Consuls,  pp.  39, 40. 

Warden,  90,  91—95.  100.   104.  See  observations  on  that  part  of 

See  also  Le  Ministre  public  dans  Vattel's  Argument  in  3  M.  &  S. 

ies  Cours  Estrangcres,  &c.  par  du  297,  8. 
Franquenay,    Amsterdam,     1733.         (2)  13.  1.  q.  5.  p.  40. 
chap.  1 1 .  Borel  dc  I'Origne  et  des 
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bestowed  od  this  iund  of  employment.     Consuls  are  only  mer- 
chants who,  notwithstanding  their  office  (^  judge  in  the  con- 
troversiet  Chat  may  arise  among  those  of  their  own  nation,  carry 
on  at  the  same  time  their  own  tmfficy  and  are  liable  to  the 
justice  of  the  place  where  they  reside^  as  well  in  dril  as  criminal 
matters,  whidi  is  altogether  inconsistent  with  the  quality  of  a 
public  minister."     This  doctrine  has  not  only  been  recognized 
by  Beawes  in  his  Lex  Mercatoria(l),  but  has  lately  been  ccm- 
finned  and  established  by  the  cbiirt  of  king's  bench  in  the  case 
of  Viveash  v.  Beeker  (3) ;  in  which  it  was  decided  that  a  re- 
aident  merdiaht  ^f  London,  who  is  appointed  and  acts  in  Eng- 
land as  consul  to  a  fongign  prince^  is  not  exempted  from  arrest 
upon  mesne  process  in  a  civil  action.      And  the  court  held 
clearly  that  he  was  not  ^a  public  minister  within  the  meaning 
of  the  statute  7  Anne>  c«  12,  which  priyileges  ambassadors  and 
other  ministers  from  arrest;  and  thatas  to  die  obsenration  that 
a  consul  is  entitled  to  the  protection  of  the  law  of  nationsy  so 
is  every  man  who  comes  into  this  country  from  a  foreign  state 
under  a  safe-conduct:   that  this  particular  consul  was  also  a 
natural-bom  subject  of  this  country,  and  carrying  on  commerce 
as  a  merchant  here,  which  constituted  additional  reasons  against 
his  claim  of  privilege^     That  as  a  consul  has  the  power  af 
appointing  a  deputy  or  vice-consul,  no  inconvenience  can  result 
from  his  being  liable  to  arrest;  and  on  the  contrary,  if  he  were 
privilcf^,  so  tirould  be  every  vice-consul  he  might  appoint  in 
every  port^  which  increase  of  immunities  would  be  the  means  of 
creating  an  exemption  from  arrest  indirectly,  which  the  crown 
could  not  grant  directly,  and  the  number  of  which  would  be  enor- 
mous. Other  of  our  law  authorities  state  it  ts  an  incontrovertible 
doctrine^  that  a  consul  has  not  the  privilege  of  ambassadors  or 
other  public  ministers.  The  Lord  Chancellor  Talbot,  in  Barbuit'a 
-case  (3),  expressed  that  opinion;  and  also  considered^  that  a 
petty  having  a  commission  as  ageni  qf  commerce  from  tlie  king 
of  Plrussia,  not  intrustii^  him  to  transact  afiairs  between  tile 
two  crowns,  but  only  to  assist  his  PnlBsian  mqesty's  sulgecte 
here  In  their  commerce,  did  not  privilege  him  from  arrest. 
Again^  in  Clark  v.  Critico  (4)^  which  was  decided  on  the  ground 


(1)  Vol.  2.    p.  419.     See  also  See  observations  of  Lord  Ellen- 
Fardessus,  torn.  4.  p.  149.  Brown  borough  on  this  case,  in  Viveash 
iQ  his  Elements  pf  Civil  Law,  91.  v.  Becker,  3  M.  &  S.  296,  7. ;  and 
Boucher*s  £d.    Consulat.  de   la  see  Com.  Dig.  Ambassador,  B. 
Mer.  (4)    1  Taunt.  106.    See  also 

(2)  3  M.  &  S.  286.  Marshal  v.  Critico,  9  East.  447. 

(3)  Rep.  Temp,  Talbot,  281. 
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<if  tbe  party  liaTiag  been  diTesled  of  the  character  of  consul  at 
the  time  of  his  arrest,  Mansfield^  C*  J.  seems  to  have  inclined  to 
the  opiBioQ  that  a  consol  is^not  privil^ed.    It  seems,  therefore^ 
to  be  now  established  in  this  country,  that  a  consul  is  subject  to 
the  ciTil  and  criminal  hnr  of  the  country  in  which  he  officiates. 
Ast  there  are  two  dedaons,  one  by  the  imperial  court  of  cas- 
sation, and  the  other  by  the  imperial  prize  court  at  Paris,  that 
fiire^  consnds  cannot  be  prosecuted  before  a  French  tribunal 
fer  acta  done  by  them  in  France  by  order  of  their  government, 
and  with  die  authorisation  of  the  Froich  government;  and  that 
in  general  a  consul  cannot  be  prosecuted  without  the  previous 
oonaent  of  bis  government  (1).     In  a  late  work  on  the  French 
^aaam&mtl  law  (2)  it  is  stated,  that  the  privileges  of  consuls,  as 
wail  with  respect  to  actions  which  private  men  can  bring  against 
them,  as  in  cases  where  they  should  be.  prevented  from  disturb^ 
log  public  order  or  conunitting  every  other  crime,  dep^d  upon 
die  treaties  entered  into  by  the  respective  states,  or  usage  which 
has  not  been  derogated  by  particular  treaties.     They  are  much 
less  esLtensive  in  Christian  than  Mahometan  countries.    In  the 
latter,  oonsuk  are  free  from  all  taxes,  and  cannot  be  imprisoned 
fcr  any  cause  whatever,  except  by  demanding  justice  against 
dmn  of  the  Porte.     But  if  it  be  a  Frenchman  who  has  a  demand 
gainst  the  consul  or  vice-consul  of  his  nation^  in  a^foreign  country, 
he  can  only  sue  him  before  tlie  tribunal  in  France.     The  tri« 
bmaals  of  the  place^  however,  would  not  be  incompetent,  as  they 
are  with  respect  to  ambassadors;  they  should  only  allow  excep- 
tions to  be  taken  to  their  jurisdiction  when  treaties  forbid  them 
the  cognizance  c£  the  action,  the  same  as  with  regard  to  the 
treaties  of  France  with  the  Ottoman  empire.    By  the  present 
Frendi  omsular  systan,  it  seems  that  if  a  consul  contract  debts 
or  commerdal  engagements  towards  the  inhabitants  of  the  place 
of  his  residence,  he  is  responsible  to  the  tribunals  of  that 
place.  (3) 

The  salary  of  a  consul  ought  to  be  commensurate  with  his  si»  0£  the  consult 
tuation,  and  enable  him  to  subsist  without  having  on  his  own 
account  any  commercial  duties  {4<).    In  some  places  English 
consuls  have  salaries  from  the  crown ;  in  others  they  iiave  no- 
thing but  the  pecuniary  dues  or  fees  of  ofSce.     Where  English 


(1)    See    the  .  cases    stated,        <3)  Warden,  200. 
Warden,  108— 1 16.  (4)  Id.  2  U 

(2)  Pardessus,  torn.  4.  149. 
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fuctor^  at*e  established,  the  fees  are  regulated  by  the  bmrthen  of 
the  ship ;  in  others,  by  the  length  of  the  voyage.  It  has  been  ob« 
served,  that  it  is  remarkable  that  the  consuls  of  other  nations  are 
protected  by  the  sovereigns,  and  authorized  to  take  the  consul's 
fees;  but  the  British  have  not  any  authority  whatever  to  support 
their  claims  where  there  is  no  commercial  treaty.  If  a  master 
refuse  to  pay  them,  the  consul  cannot  detain  the  ship,  for  the 
owners  and  freighters  would  bring  their  actions  for  damages  • 
but  it  is  stated  that  Lord  Chancellor  Hardwicke  hdd  that  the 
consul  might  send  on  board  and  seize  any  piece  of  valuable 
furniture  belonging  to  the  cabin,  which  would  not  hinder  the 
navigation  of  the  ship,  and  detain  it  for  his  fee  ( 1 ).  In  a  late  pub- 
lication (2)  the  numerous  advantages  of  consular  establishments 
are  urged  as  sufficient  motives  for  their  multiplication  and  sup- 
port; and  that  the  duties  of  customs  alone  upon  a  very  few 
cargoes  of  merchabdize  would  more  than  pay  the  salaries  of  all 
our  consuls  in  th»  Mediterranean ;  and  had  England  three  times 
the  number  there,  it  would  always  be  of  increased  advantage  to  this 
country :  that  when  a  man  of  war  goes  into  any  port  of  the 
Mediterranean  for  supplies,  the  vice-consul,  usually  a  Greek  or 
Italian,  will  not  furnish  them  unless  he  has  a  prospect  of  gaining 
thirty-five^^  cent,  exclusive  of  the  usual  commission;  no  Bri- 
tish accredited  consul  would  suffer  this  within  his  jurisdiction. 
In  France  the  subject  of  consuls  has  always  been  a  piincipal 
object,  both  in  the  time  of  the  monarchy  and  of  the  republic : 
the  late  conduct  of  the  French,  in  sending  an  immense  number 
of  consuls  and  commercial  agents  to  all  ports  and  cities  of  any 
consequence  in  the  Morea,  Levant^  •  and  Egypt,  ought  to  have 
been  sufficient  to  open  the  eyes  of  the  English."  Great  Britain 
certainly  appears  to  have  paid  less  attention  to  the  office  of  con- 
sul, and  the  regulations  respecting  it,  than  some  other  of  the 
states  of  Europe. 


(1)  Beawes,    vol.  2.   p.  423.     merce  of  the  MediterraDean,  &c. 
Warden,  260.  by  John  Jackson,  Esq.  F.  S.  A» 

(2)  Reflections  on  the  Com-    New  York  edition. 
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CHAP.  IV. 

Of  the  Freedom  ofTradc-^The  lUegatity  of  Restrict 
Hons  on  the  Commerce  qf  independent  States.  —  The 
Bight  qf  a  Nation  to  limit  its  onsm  Commerce^  and  Con^ 
sequences  of  Infraction.  —  TAe  Right  to  refuse  free 
Passage  by  Land  or  Water,  or  limit  the  same ;  and 
of  the  Dominion  of  the  Seas.  —  Of  the  British  Seas.  — 
Consequent  Rights.  —  Modifications  qf  the  general 
Law  qf  Nations  In/ particular  Treaties. 

rJ  AVING  in  tlie  last  chapter  considered  the  £Eu;ilities  to  com- 
merce by  the  employment  of  consuls^  we  are  now  to  pro- 
ceed further  to  inquire  how  far  the  commerce  pf  a  country  may 
be  l^ally  affected  in  the  time  of  peace  by  the  acts  of  foreign 
states^  and  especially  of  the  freedom  of  trade — the  illegality  cf 
inteiferiiig  with  the  commerce  of  independent  states — the  right 
of  a  nation  to  prohibit  or  impose  regulations  on  the  commerce 
or  intercourse  of  another  nation  with  her  own  state  or  her 
colonies^  and  to  refuse  passage  through  her  territories^  whether 
by  land  or  water^  and  the  consequent  rights  and  liabilities.  The 
discussion  of  these  rights  involve  some  of  the  greatest  questions 
of  international  law,  and  in  a  mercantile  point  of  view,  as  con- 
nected with  the  right  of  imposing  limitations  upon  commerce, 
are  matters  oi  most  important  concern.  The  restrictions  on 
trade  which  have  been  enforced  absolutely  or  conditionally  by 
almost  all  the  powerful  nations  of  the  world,  have  been  the 
cause  of  a  thousand  wars,  and  the  groundwork  of  innumerable 
treaties ;  and  therefore  it  is  important  that  we  should  give  them 
full  consideration. 

With  respect  to  the  freedom  qf  trade  it  has  been  laid  down 
by  the  wisest  of  politicians  and  best  of  men,  that  every  nation 
ought  not  only  to  countenance  trade  as  far  as  it  reasonably  can, 
but  even  to  protect  and  favour  it;  and  Xh2X  freedom  being  very 
&vourable  to  commerce^  it  is  implied  in  the  duties  of  nations, 
that  they  should  support  it  as  far  as  possible^  instead  of  cramp- 
ing it  by  unnecessary  burdens  or  restrictions ;  and  this  position 
is  supported  by  the  following  reasons ;  "  all  men  ought  to  find 
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<m  earth  the  thingi  they  stand  in  need  of.  In  the  primitive 
state  of  communion^  they  took  them  wherever  they  happened 
to  meet  with  them,  if  another  had  not  before  appn^riated 
them  to  his  own  use.  The  introdnction  of  dominion  and  pro- 
perty could  not  deprive  men  of  so  essential  a  right,  and  conse- 
quently it  cannot  take  place  without  leaving  them,  in  general^ 
some  mean  of  procuring  what  is  useful  or  necessary  to  them. 
The  mean  is  commeire:  by  it  every  man  may  still  supply  his 
wants.  Things  being  now  become  properly,  there  is  no  ob- 
taining  them  without  the  owner's  consent;  nor  are  they  usually 
to  be  had  for  nothing;  but  th^  may  be  bought  or  exchanged 
for  other  things  of  equal  .value.  Men  are  therefore  under  an 
obligation  to  carry  on  that  commerce  with  each  other,  if  they 
wish  not  to  deviate  froip  the  views  of  nature ;  and  this  obliga- 
tion extends  also  to  whole  nations  or  states.  It  is  seldom  that 
nature  is  seen  in  one  place  to  produce  every  thing  necessary  for 
the  use  of  man ;  one  country  abounds  in  com,  another  in  pas- 
tures and  catde,  a  third  in  timber  and  metalsi  &c.  If  all  those 
<lountries  trade  together,  as  is  agreeable  to  human  nature,  no 
one  of  them  will  be  without  such  things  as  are  useful  and  neces- 
aary ;  and  the  views  of  nature,  our  common  mother,  will  be  ful- 
filled. Further,  one  country  is  fitter  for  some  kind  of  products 
tbau  another;  as»  for  instance,  fitter  for  the  vine  than  for  tillage. 
If  trade  and  barter  take  place,  every  nation^  on  the  certainty  of 
procuring  what  it  wants,  will  employ  its  land  and  its  industry 
in  the  most  advantageous  manner;  and  mankind  in  general 
prove  gainers  by  it.  Such  are  the  foundations  of  the  general 
obligation  incumbent  on  nations  reciprocally  to  cultivate  com- 
meroe  (1)."  It  was  this  feeling  that  influenced  that  celebrated 
statesman  Mr.  Pitt  in  concluding  the  conunerdal  treaty  with 
FVanoe  in  1786.  Great  Britain  and  France  had  for  centuries 
before,  contrary  to  every  sound  principle  of  policy,  been  rival 
enemies  (2} ;  and  their  commercial  policy  was  dictated  by  the 
same  spirit  which  prompted  their  ui\}iappy  wars ;  insomuch  that 
though  they  possessed  the  materials  of  a  most  extensive  com- 
sieroe,  the  one  abounding  in  all  that  art  and  industry  can  supply, 
and  the  other  in  the  productions  of  a  more  &voured  soil  and 
dimatet  the  exchange  of  their  peculiar  produce  was  discouraged 
by  a  complicated  system  of  restraints  and  heavy  duties  (3).    The 

(1)  Vattel,  b.  2.  c.  2.  s.  21.        252,  3.    Tucker's  Pamphlet,  Cui 

(2)  2  Smith's  W.  of  N.  226,  7.    Bono.        (3)  Id.  ibid. 
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4>bfect  of  the  CGmmercial  treaty  alluded  to  was  to  abolish  thos^ 
pamdofos  reitiiunt%  and  by  connecting  the  two  countries  in  the 
bonds  of  a  reciprocal  trade,  to  pledge  them  by  their  mutual  in- 
terest to  an  obliyion  of  their  ancient  animosities.     The  view  in 
which  this  treaty  originated  was  explained  by  Mr.  Pitt  when  it 
was  submitted  to  parliament ;  and  the  sentiments  which  he  ex- 
pressed gaTe  to  this  measure  a  remarkable  chamcter  of  mode- 
radon  and  of  wisdom.    In  reply  to  an  argument  inculcating  oon^ 
stant  jealousy  of  France  ( 1)9  he  inquired  whether,  in  using  the 
word  Jeedoust/  it  was  meant  to  recommend  to  this  country  such 
a  species  of  jealousy  as  should  be  either  mad  or  blind ;  such  a 
species  of  jealousy  as  should  induce  her  either  madly  to  throw 
away  what  was  to  make  her  happy^  or  blindly  grasp  at  that 
which  must  end  in  her  ruin.     Was  the  necessity  of  a  perpetual 
animosity  with  France  .so  evident  and  so  pressing,  that  for  it  we 
weare  to  sacrifice  every  commercial  advantage  we  might  expect 
froBi  a  friendly  intercourse  with  that  country;  or  was  a  pacific 
connection  between  the  two  kingdoms  so  highly  ofiensive,  that 
even  an   exteosion  of  commerce  could  not  counterpoise  k? 
Towards  die  dose  of  the  same  speedi  he  observes :  the  quarrels 
between  France  and  Britain  had  too  long  continued  to  hatass 
not  only  those  two  great  nations  themselves,  but  had  frequently 
embrcnkd  the  peace  of  Europe;  nay,  it  had  disturbed  the  tran- 
quillity of  the  most  remote  parts  of  the  world.    They  had  by 
their  past  conduct  acted  as  if  they  were  intended  for  the  de- 
8tructk>n  6f  each  other ;  but  he  hoped  the  time  was  now  come, 
when  thqr  should  justify  the  order  of  the  universe,  and  shew  that 
they  were  better  calctdaled  for  the  more  amiable  pntposes  of 
friendly  intercourse  and  mutual  benevolence.     ^*  Considering 
the  treaty,"  he  continued,  '^  in  a  political  view,  he  should  not 
hesitate  to  contend  against  the  too  frequently  advanced  doctrine^ 
that  France  was  and  must  be  the  unalterable  enemy  of  Britain : 
his  mind  revolted  from  Ihis  position,  as  monstrous  and  impos- 
nble«    To  suppose  that  any  nation  was  unalterably  the  enemy  of 
anod&er  was  weak  and  childish.   It  had  ndither  its  foundation  in 
^e  experience  of  nations  nor  in  the  history  of  man.    It  was  a 
libel  on  the  constitution  of  political  societies,  and  supposed 
diabolical  malice  in  the  original  frame  of  man." 
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(I)  See  Smith's  W.  of  N.  vol.  4.    Anderson's  Hist.  Coin.  rol.  4.  pg. 
p.  169.  per  Buchanan;    and  see     634  to  639. 
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The  general  principle  then  being,  that  it  is  the  interest  and 
duty  of  nations  to  encourage  commercial  intercourse  with  each 
otjier,  We  will  now  consider — Jirst^  how  fiur  one  nation  can 
legally  interfere  with  or  impose  r^ulations  on  the  commerce 
which  other  independent  states  may  think  fit  to  carry  on  with 
each  other ;  and,  secondly^  how  &r  one  nation  may  legally  refuse 
to  permit  another  to  have  commercial  transactions  with  her  sub- 
jects; and,  thirdly^  how  fiu:  she  may  refuse  free  passage  over  her 
lands  or  waters. 

« 

It  is  a  general  rule  of  the  law  of  nations,  that  in  time  of  peace 
nations  are  not  entitled  to  limit  or  impose  regulations  on  the  com- 
merce which  any  independent  state  may  think  fit  to  carry  on, 
either  externally  with  the  natives  of  other  independent  states,  or 
internally  among  its  own  subjects.  The  right  which,  in  general, 
every  state  possesses,  of  buying  and  selling  with  all  other  states 
who  choose  to  deal  with  her,  is  established  by  the  natural  and 
acknowledged  by  the  positive  law  of  nations.  '^  Ev^y  state,'' 
says  Vattel  in  his  law  of  nations,  ^^  in  virtue  of  her  natural  liberty, 
has  a  right  to  trade  with  those  who  are  willing  to  correspond  with 
such  intentions ;  and  to  molest  her  in  the  exercise  of  her  right, 
is  doing  her  an  injury,  .and  violating  the  law  of  nations. 
The  Portuguese,  at  the  time  of  their  great  power  in  the  East 
Indies,  were  for  excluding  all  other  European  nations  from  any 
commerce  with  the  Indians;  but  such  a  pretension,  no  less 
iniquitous  than  chimerical,  was  treated  with  contempt,  and  the 
other  nations  agreed  to  consider  any  acts  of  violence  in  support 
of  it,  as  just  grounds  for  making  war  against  the  Portuguese  (1)." 
This  common  right  of  all  nations  is  at  present]  generally  ac- 
knowledged, under  the  appellation  oi  freedom  <^  trade. 


This  position^  however,  is  not  to  be  understood  as  authorizing 
a  trade  with  the  colonies  of  other  states ;  for  when  a  territory  is 
so  completely  held  in  possession  by  a  superior  state,  as  to  be 
absolutely  colonized,  the  superior  state  incurs  the  same  expences 
of  defence,  and  acquires  the  same  corresponding  rights,  as  those 


(1)  Vattel,  b.2.  c.2. 8.24.  p.  144. 
Puffend.  b.4.  c.  5,  s.  10.  p.  168. 
Marten's  L.  N.  152, 3  ;  where  see, 
in  pa^e  153*,  the  different  autho- 
rities m  support  of  this  position. 


It  there  seems  that  an  exclusive 
trade  may  be  acquired  by  a'  treaty 
with  the  nations  of  India,  who 
have  not  before  entered  into  a 
restrictive  treaty. 
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juising  from  its  domestic  possessions  (1).  Portugal,  theFefor^, 
though  she  had  no  right  to  interfere  for  the  prevention  of  any 
trade  which  other  nadons  thought  fit  to  carry  on  with  inde- 
pendent states  in  India,  had  ample  right  to  prevent  the  merchant- 
men of  Europe  from  trading  to  Portuguese  Brazil,  which  is  the 
actually  sq»propriated  and  colonized  territory  of  the  Portuguese 
people.  Of  this  right,  inherent  in  all  states,  to  impose  limitations 
upon  th^  own  commerce,  and  (which  is  the  same  thing)  upon 
the  commerce  of  dieir  colonies,  we  shall  hereafter  have  occasion 
to  speak  more  in  detail ;  as  well  as  of  the  rights  which  in  time  of 
war  every  state  has  of  limiting,  in  some  respects,  the  commerce 
of  neutrals. 

Upon  the  same  principle  the  decisions  of  British  courts  have 
uniformly  proceeded ;  still  refusing  to  give  effect  to  any  arbitrary 
regulation  of  any  foreign  country,  even  in  the  remotest  d^ee 
restrictive  of  the  freedom  which  belongs  to  commerce.  Thus^ 
in  the  case  of  Pollard  and  Bell  (2),  it  was  held  that  a  warranty  of 
neutrality  in  a  policy  of  insurance,  is  not  falsified  by  a  sentence 
of  a  fimeign  court  of  admiral^  condemning  a  ship  for  navigating 
contrary  to  the  ordinances  of  that  belligerent  state,  to  which  the 
neutral  couiltry  had  not  assented.  The  sentence  of  condemnation 
recited  a  French  ordinance,  which  declared,  that  all  ships  should 
be  confiscated  ^*  wherever  there  shall  be  found  on  board  a  super* 
cargo,  merchant,  commissary,  or  chief  officer,  being  an  enemy;" 
and  the  condemnation  was  because  the  captain  was  a  Scotchman, 
which  was  not,  by  the  law  of  nations,  any  sufficient  ground  of  con- 
demnation. And  Lord  Kenyon,  with  reference  to  the  power  of 
a  state  over  the  commerce  of  her  neighbours,  gave  this  opinion : 
'^  It  was  said  by  the  defendant's  counsel,  that  an  arrdt  has  the 
same  force  as  a  treaty :  but,  without  stopping  to  enlarge  on 
the  di^rence  between  them,  it  is  sufficient  to  say,  that  the  one 
is  a  contract  made  by  the  contracting  parties,  and  that  the 
other  is  an  ex-parte  ordinance,  made  by  one  nation  only,  to 
which  no  other  state  is  a  parly:  and  I  concur  with  Lord 
Mansfield  in  opinion,  that  it  is  not  competent  to  one  nation 
to  add  to  the  law  of  nations  by  its  own  arbitrary  ordinances, 
without  the  concurrence  of  other  nations.  That  is  the  ground 
on  which  this  case  must  be  decided."    And  1^.  Justice  Law- 


(1)  3  8mith»  64 ;  and  case  of  Im-        (2)  8  T.  R.  437. 
maniieU  2  Rob.  R.  198.  Marten*s 
L.  N.  151.     Post,  neutral  trade. 
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rence,  in  the  same  case,  cited  and  adqpted  an  opiiiiony  which 
Mr.  J.  Ashurst,  in  the  case  of  Sahucci  and  Johnson,  had  delivered 
to  the  same  effect;  that  <^  though  the  ship,"  which  constituted 
the  subject  of  that  case,  ^*  acted  contrary  to  a  particular  ordi- 
nance of  Spain,  other  nations  are  not  bound  to  take  notice  of 
such  ordinance,  unless  in  virtue  of  some  treaty  subsisting  be- 
tween two  states,  by  which  they  submit  to  be  bound  by  such 
ordinance.''  So,  in  the  case  of  Bird  and  Appleion  {\\  where 
the  question  partly  turned  upon  the  l^ality  of  a  ship's  condepmar 
tion  by  a  foreign  prize  court,  for  want  of  certain  docunienU» 
Lord  Kenyon  finding  that  such  documents  speared  to  be  r^ 
quired  neither  by  the  law  of  nations  nor  by  treaty,  but  merely 
by  the  caprice  of  the  country  making  the  seizure,  expressed 
himself  to  the  following  pui:port  in  giving  judgment :  '^  The 
foreign  court  thought  that  they  had  a  right  to  impose  tometJiing 
on  an  independent  nation  beyond  what  is  required  by  the  law  of 
nations,  or  by  the  treaty  entered  into  by  that  independent  nation ; 
but  that  certainly  is  not  obligatory  on  such  nation." 

But  in  cases  which  do  not  involve  the  same  injnsticei  a&d  in 
which,  therefore,  the  reason  of  the  rule  ceases,  tibere  eaust  ex* 
ceptions,  which  are  principally  of  tw)  classes.^-^Fmt,  the  (aaea 
arising  out  of  commercial  treaties,  by  which  any  nation  may  ac- 
quire the  right  of  limiting  the  commerce  of  any  other  state  or 
states,  according  to  the  extent  of  the  powers  which  such  treaty 
may  bestow  (2).  Thus  many  nations  out  of  Eurqpe,  particolarly 
several  Indian  kings  or  chiefs,  have  made  treaties  with  certain 
European  powers,  in  virtue  of  which  those  powers  eqjoyan  ex* 
elusive  trade  with  them ;  and  those  kings  are  bound  not  to  mak^ 
any  alterations  towards  fiaivoring  or  opening  a  commerce  with 
other  powers  (S).  So  there  are  examples  of  powers  of  Enrop^ 
promising  not  to  cany  on  commerce^  or  not  to  extend  their 
commerce  to  the  East  Indies  (4).«-«Secondly,  the  cases  where 
the  concession  of  particular  indulgences  by  any  state,  for  the 
&cilitation  of  commercial  intercourse  between  other  states^  being 
simply  matter  of  &vor,  may  be  conaidered  as  entitling  the  atate 
by  whom  the  indulgence  is  conceded,  to  annex  any  reasonable 


( 1 )  8  T.  R.  568 ;  and  see  ob-  Ante,  39—42. 

serrations  in  Lothian- v.  Header-         (3)  Marten's  L.  N.  152.  Ante, 

son,  3  Bos.  &  Pul.  532.  40,  41.  n.  1. 

(2)  Puff.   b.  4.    s.  10.   p.  168.         (4)  Marten's  L.  N.  152.  Ante, 
See  instances.  Marten's  L.  N.  152.  40.  4  J . 
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conditiCHis  to  her  grant.    These  will  be  conaidered  under  the 
next  head. 

Seeondfyj  we  are  to  consider  how  fiur  a  nation  may  legally  limit  Of  the  rights 
her  own  commercial  transactions  with  another  state*     Generally  ^ine  conmerdil 
q>eakiiig^  the  commerce  in  Europe  is  so  &r  free,  that  no  nation  ^^^^^^^  ^^^ 
refuses  positively  and  entirely  to  permit  the  subjects  of  another  ud  coMequoit 
notioDj  in  time  of  peace,  even  when  there  is  no  treaty  between  "^^ 
ibaOf  to  trade  with  the  mother  states  or  to  establish  themselves 
in  its  territoxy  for  that  purpose.     But  nevertheless,  as  long 
as  there  is  no  treaty  existing,  the  broad  principle  seems  to  be^ 
that  every  nation  has  a  right  to  limit,  and  even  totally  prohibit, 
her  own  commerce  and  that  of  her  colonics  with  fordgn  states, 
either  absolutely  or  conditionally.    She  is  therefore  fully  au- 
tborizedfjlrst,  to  prohibit  the  import  or  export  of  certain  mer- 
diandizes;  secondfy,  to  institute  customs  and  to  augment  them 
at  pleasure;    thirdly ^  to  prescribe   the  manner  in  which  the 
commerce  with  its  dominions  shall  be  carried  on;  Jourthhf^ 
to  point  out  the  places  where  it  shall  be  carried  on,  or  to 
exempt  firom  it  certwi  parts  of  its  dominions  ;^>{)^A/y,  to  exer- 
ciae  freely  its  sovereign  power  over  the  foreigners  living  in  its 
territories ;  sixthly^  to  make  whatever  distinctions  between  the 
nations  with  whom  it  trades  it  may  find  conducive  to  its  inte- 
rests (1).     With  respect  to  the  commerce  out  of  Europe,  all 
the  powers  which  have  formed  settlements  abroad  have  so  ap- 
propriated the  trade  of  those  possessions  to  themselves,  either 
in  permitting  all  their  own  subjects  exclusively  to  partake  of  it, 
or   in  granting  a   monopoly  to  trading    companies,   that  the 
colonists  can  carry  on  hardly  any  trade  with  other  powers ;  con- 
sequently the  commerce  in  those  possessions  is  not  free  to  fordgn 
nations;  they  are  not  even  permitted  to  land  in  the  country,  or 
to  alter  with  their  vessels  within  cannon-shot  of  the  shbre,  except 
only  in  cases  of  urgent  necessity  (2).     This  right  of  a  nation  to 
exdude  from  her  colonies  a  foreign  nation,  being  a  part  of  the 
same  right  as  that  which  enables  the  mother  state  to  decline  com- 
mercial transactions  with  another  state,  is  received  and  acknow-  * 
ledged  by  all  nations.     We  will  consider  the  authorities  and 
principles  upon  this  subject.     "  Every  nation,"  says  Vattel  (3)^ 
^*  has  a  right  to  prohibit  the  entrance  of  foreign  merchandize ; 
and  the  nations  that  are  afi^cted  by  such  prohibition  have  no  rigbt 
to  complain  of  it,  as  if  they  had  been  refused  an  office  of  huma- 


(1)  Marten's  L.  of  N.  150,  I.  (3)  B,  1.  c.  8.  s.  90. 

(2)  Id.  151,2. 
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nity/'     And  again,  he  observes,  **  Since  a  nation  cannot  h^ve  a 
natural  right  to  sell  her  merchandizes  to  another  that  is  unwilling 
to  purchase  them;  since  she  has  only  an  imperfect  right  to  buy 
what  she  wants  of  others ;  since  it  belongs  only  to.  these  last  to 
judge  whether  it  be  proper  for  them  to  sell  or  not ;  and  finally, 
since  conunerce  consists  in  mutually  buying  and  selling  all  sorts 
of  commodities ;  it  is  evident  that  it  depends  on  the  will  of  any 
nation  to  carry  on  commerce  with  another,  or  let  it  alone." 
''  Thus,"  continues  the  same  author  (1),  "  although  two  nations 
have  traded  together  without  interruption  during   a  century, 
this  long  usage  does  not  give  any  right  to  either  of  them ;  nor 
is  the  one  obliged  on  this  account  to  suffer  the  other  to  come 
in  and  sell  its  merchandizes,  or  to  buy  others :  they  both  pre- 
serve the    double  right  of  prohibiting  the  entrance  of  foreign 
merchandize,  and  of  selling  their  own  wherever  people  are  willing 
to  buy  them.     Although  the  English  have  from  time  immemo- 
rial been  accustomed  to  get  wine  from  Portugal,  they  are  not  on 
that  account  obliged  to  continue  the  trade,  and  have  not  lost  the 
liberty  of  purchasing  their  wines  elsewhere.     Although  they  have 
in  the  same  manner  been  long  accustomed  to  sell  their  cloth  in 
that  kingdom,  they  have,  nevertheless,  a  right  to  transfer  that 
trade  to  any  other  country.    And  the  Portuguese,  on  their  part, 
are  not  obliged  by  this  long  custom  either  to  sell  their  wines  to 
the  English,  or  to  purchase  their  cloths.     If  a  nation  desires  any 
right  of  commerce  which  shall  no  longer  depend  on  the  will  of 
another,  she  must  acquire  it  by  treaty."     Again,  he  contends  l^us 
in  a  subsequent  passage:  (2)  ^^  We  have  already  seen  that  each 
nation  is,  on  her  own  part,  the  sole  judge,  whether  or  not  it  be 
convenient  for  her  to  cultivate  this  or  that  branch  of  commerce : 
she  may  therefore  either  embrace  or  reject  any  commercial  pro- 
posals from  foreign  nations,  without  aiibrdi^ig  them  any  just 
grounds  to  accuse  her  of  injustice,  or  to  demand  a  reason  for  such 
refusal,  much  less  to  make  use  of  compulsion.     She  is  free  in  the 
administration  of  her  affairs,  without  being  accountable  to  any 
other.     The  obligation  to  trade  with  other  nations  is  in  itself  an 
imperfect  obligation,  and  gives  them  only  an  imperfect  right;  so 
that  in  cases  where  the  commerce  would  be  detriment^  that 
obligation  is  entirely  void."     So  GroHus  says  (3) :  **  I  remember 
I  have  heard  it  questioned,  whether  one  nation  may  contract  with 
another  to  purchase  all  the  commodities  of  a  particular  kind 
which  are  the  produce  of  that  country  only:  and  I  think  it  may 


(1)   Vattel,  b.  1.    c.  8.   s.  9h.         (2)  Id.b.  2.  c.  2.  s.  25.  p.  144, 
P-  41.  (3)  GroUus,  15S. 
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be  hwfiil^  provided  the  buyers  shall  be  ready  to  dkpoee  of  then^ 
to  others  at  a  reasonable  rate;  for  it  signifies  nothing  to  other 
people  from  whom  they  are  supplied  with  what  nature  has  occa- 
sion for.    But,  in  matter  of  mere  profit,  one  may  lawfully  prevent 
another,  especially  if  there  be  any  particular  reason  for  it ;  as 
whesk  a  nation  has  taken  under  their  protection  the  people  with 
irfKMn  they  make  such  a  contract,  and  are^  therefore  obliged  to  be 
9l  an  extraordinary  expence/   This  sort  of  monopoly,  practised 
in  the  manner  and  with  the  intention  I  obserred,  is  no  ways  re- 
pugnant to  the  law  of  nature ;  though  the  civil  laws,  out  of  regard 
to  the  public  advantage^  do  sometimes  prohibit  it"     PuiSmdorf 
also  says  (1):  ^<  A  prince  may  justly  ordain  that  no  goods  of  the 
growth  or  manufiicture  of  his  dominions  shall  be  exported  by 
fbreignera,  unless  by  such  as  have  obtained  this  privilege^  dthei: 
upon  covenant,  or  by  fi*ee  grant :  so  if  a  people  of  l£urope,  for 
instance^  have  appropriated  any  country  in  Afi'ica  or  the  Indies, 
by  such  means  and  in  such  manner  as  the  custom  of  nations 
makes  effectual  towards  the  acquiring  dominion,  they  may  with 
like  justice,  if  they  think  fit,  cut  ^from  others  all  passage  thither 
on  account  of  traffic,  or  hot  allow  it  but  under  certain  conditions, 
or  some  settled  burthens  and  duties.     And  this  we  now  see  in 
every  dscf%  practice:  nor  doth  it  appear  to  be  in  any  respect  re- 
pugnant to  natural  reason.     For  that  liberty  of  commerce,  on 
which  some  ground  such  high  pretensions,  doth  not  preclude  a 
state  firom  allowing  more  favour  to  its  onm  subjects  than  to 


FrcMD  this  undoubted  right  of  every  nation  to  limit  or  even  Forfeiture  anJ 
prohibit  her  own  commerce,  it  seems  to  follow  as  a  necessary  con-  ^^^^^ 
ieqoence,  that  she  is  entitled  to  seize  as  forfeited  the  goods  of  those  rcigncr  be  con- 
stemgers  who  trade  to  her  territories  in  violation  and  contempt  J^  u^!^ 
of  her  regulations  for  their  exclusion,  and  to  refuse  the  enforce- 
ment of  their  contracts  (2).    Sometimes  tfie  government  extends 
its  limitations  only  to  certain  branches  of  traffic.  In  this  case  also, 
as  well  as  in  that  of  a  con^lete  prohibition,  it  is  no  less  competent 
to  diat  government  to  subject  the  goods  of  foreigners  to  forfeiture, 
ind  to  sdze  those  of  its  own  subjects :  for  if  foreigners  will  trade 
widi  their  eyes  open  in  despite  of  a  known  prohibition,  whatever 
31  eflfects  may  follow  tbqr  must  needs  be  considered  to  have 
brought  upon  themselves*    Thiis,  in  Waymell  v.  Reed,  and  an- 


(1)  Pufieadorf,  b.  4.  e.  5.  s.  10.        (2)  Bird  and  Appleton,  STerm 
Pl68.  Rep.  562. 
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other  (1)»  an  action  to  recover  the  price  of  goods  sold^  where  it 
appeared  in  evidence  that  the  defendants  had  applied  to  the  plain- 
tiff, who  was  a  foreigner  living  at  Lide,  for  a  quantity  of  lace, 
which  he  knew  was  intended  to  be  smuggled  into  England,  and 
for  that  purpose  it  was  packed  by  the  plaintiff  in  a  peculiar  manner, 
by  the  direction  of  the  defendant,  for  the  more  easy  conveyance 
of  it  without  discovery ;  it  was  decided  that  the  plaintiff  could 
not  recover ;  and  Lord  Kenyon  observed,  "  it  is  not  necessary  to 
inquire  now,  whether  or  not  it  be  immoral  for  a  native  of  one 
country  to  enter  into  a  contract  with  the  subject  of  another  to  assist 
the  latter  in  defrauding  the  revenue  laws  of  his  country.  It  is 
sufficient,  in  order  to  dispose  of  thb  case,  to  advert  to  the  dis- 
tinction laid  down  by  Lord  Mansfield  in  Holman  v.  Johnson  (2), 
to  which  I  entirely  subscribe,  that  where  the  contract  and  deKvery 
of  goods  are  complete  abroad,  and  the  seller  does  no  act  to  assist 
the  smuggling  them  into  this  country,  such  a  contract  is  valid,  and 
may  be  recovered  upon  here.  But  here  the  plaintiff  was  con- 
cerned in  giving  assistance  to  the  defendants  to  smuggle  the  goods, 
by  packing  them  in  the  manner  most  suitable  for  and  with  intent 
to  aid  that  purpose.  He  cannot  therefore  resort  to  the  laws  of 
this  country  to  assist  him  in  carrying  his  contract  into  execution*" 

But  though  it  is  admitted  that  each  country  has  a  right  to 
enforce  her  own  revenue  laws,  not  only  against  her  own  subjects 
but  also  against  foreigners  who  are  knowingly  guilty  of  an  in- 
fraction of  such  laws,  yet  it  seems  to  have  been  considered  in 
.  England  as  an  established  rule,  that  one  country  will  not  take 
notice  of  the  revenue  laws  of  another^  though  in  a  state  of  amity 
with  her.  Thus,  in  the  case  of  Boucher  and  Lawson  (3),  we 
find  Lord  Hardwicke  deciding,  "  that  the  unlawfulness  by  the 
Portuguese  laws  of  exporting  gold  from  Portugal  makes  no 
difference  in  an  action  here,  for  it  is  not  material  to  us  what 
the  law  of  Portugal  is,  but  what  the  law  of  England  is :  and 
here  in  England  it  is  not  only  a  lawful  trade,  but  very  much 
encouraged."  Of  the  same  tenor  is  the  3d  section  of  the 
Stat,  19  Geo.  IL  ch.  37.  which  enables  persons  who  carry  on  a 
traffic  with  the  Spanish  and  Portuguese  colonies,  to  insure  in 
the  same  manner  as  before ;  that  act  seems  to  have  been  made 
with  a  direct  view  of  favouring  people  in  smuggling  buHion 


(1)  6  T.  R.  599.    1  Esp.  Rep.        (2)  Cowp.  344. 
91 .    3  T.  R.  454.     4  T.  R.  466.        (3)  Rep.  Temp.  Hardw.  198. 
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from  tiiose  cbloiiiefly  who,  as  Emerigon  remarks,  could  obtain 
no  bills  of  lading  or  other  evidence  of  their  cargoes  (1).  This 
doctrine  has  been  carried  so  far,  that  in  the  case  of  Planche  v. 
Fletcher  (2),  an  insurance  upon  a  voyage  in  which  it  was 
intended  to  defraud  the  revenue  of  a  foreign  state,  was  holden 
not  to  be  illegal,  though  fictitious  papers  were  fabricated  ior  the 
purpose  of  &cilitating  the  fraud;  and  Lord  Mansfield  said,  *<  as 
we  have  laid  a  large  duty  on  French  goods,  the  French  may 
have  done  the  same  on  ours,  and  it  may  be  the  interest  of  the 
&nneE&  to  oonnive  at  the  importation  of  English  commodities, 
and  take  Ortend  dnties^  ralker  then  stop  the  trade^  by  exacting 
a  tax  which  amounts  to  a  prohibition :  but  at  any  rate  this  was  no 
fraud  in  this  country :  one  nation  does  not  take  notice  of  th 
revenue  laws  of  another/'  And  in  the  subsequent  case  of  Lever 
and  Fletcher  at  Nisi  Prius  (S),  Lord  Mansfield  decided,  ''  that 
even  where  the  trado  insured  was  carried  on  by  British 
subjects^  not  only  contrary  to  the  laws  of  a  foreign  state^  but 
contnury  also  to  the  express  provisions  of  a  treaty  to  which 
Great  Britain  was  a  party,  yet  as  the  insurer  subaeribed  the 
policy,  with  full  knowledge  of  the  nature  of  the  contract,  it 
was  binding  upon  him:"  and  Lord  Mansfield  said,  *^  though 
such  trading  be  contrary  to  the  laws  of  Spain,  yet  no  country 
pays  attention  to  the  revenue  laws  of  another.  Therefore  if  the 
defendant  had,  with  full  knowledge  that  it  was  a  smuggling 
trade  with  Spain,  made  the  insurance,  then  it  might  be  a  fair 
contract  between  the  parties." 

There  is  something  in  these  decisions  to  which  a  liberal  mind 
cannot  readily  assent,  and  the  impropriety  of  than  seems  to 
have  been  hinted  at  by  Lord  Kenyon  in  the  before^mentioned 
case  of  Weymell  v.  Reed  (4*).  It  is  impossibie  not  to  feel  a  greater 
inclination  toward  the  opinion  of  Pothier,  who  observes,  ^'  that 
a  man  cannot  carry  on  a  contraband  trade  in  a  foreign  country 
without  engaging  the  subjects  of  that  country  to  commit  an 
oflence  against  the  laws,  which  it  is  their  duty  to  obey;  audit  ' 
is  a  dime  of  moral  turpitude  to  engage  a  man  to  commit  a 
crime :  that  a  man  calling  on  commerce  in  any  countiy,  is 
bound  to  oonform  to  theJawa  of  that  country;  and  therefinre  to 
cany  on  an  illicit  commerce  there,  and  to  engage  the  subjects  of 


(1)  1  Manh.  on  Insurance,  53.        (3)  A.  D.  1780.    Park  on  Ins. 
Emerigon,  ^1. 1.  p.  212.  237.     1  Marsh.  54. 

(2)  Doug.  252.  (4)  Ante,  p.  SI. 
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that  country  to  Bsmt  him  in  so  doing,  is  against  good  faith ;  and 
cmisequently  a  contract  made  to  favor  or  protect  this  conmierce 
is  peculiarly  ^unlawful,  and  can  raise  no  obligation."  (1) 

If  our  law  *be  justifiable  in  protecting  these  transgressions^  it 
can  be  only  on  the  plea  of  necessity ;  but  where  is  the  necessi^  ? 
Shall  we  be  told,  that  it  is  impossible  to  ascertain  in  the  English 
courts  the  complex  provisions  of  anothei*  country*^  revenue  law? 
Surely  this  argument  can  avail  but  little,  when  it  is  recollected^ 
that  in  all  cases  where  the  argument  is  not  convenient,  die  law 
of  another  coimtry,  however  complex,  is  the  rule  by  which 
contracts  negotiated  in  that  country  are  tried  and  construed. 
It  may  be  true  that  the  rule  of  our  law  was  adopted  by  way  of 
retaliation  for  the  illiberal  conduct  of  other  states,  and  is  con- 
tinued ^m  a  cautious  policy ;  but  a  cautious  policy  in  a  great 
state  is  but  too  often  a  narrow  policy ;  and  after  all^  the  best 
policy  for  a  state,  as  well  as  for  an  individual,  will  perhaps  be 
found  to  consist  in4ionesty  and  honourable  conduct  Inde^the 
system  is  so  directly  opposite  to  the  clear  principles  of  right 
feeling  between  man  and  man,  that  nothing  could  have  withbdd 
the  states  of  Europe  from  concurring  for  its  total  abrogation, 
excq>t  the  smallness  of  the  gain  or  loss  that  attends  upon  it.  (2) 

This  doctrine  and  these  decisions,  however,  merely  prove  that 
one  country  will  not  enforce  the  revenue  laws  of  another :  they 
by  no  means  invalidate  the  general  position,  that  each  country 
has  a  lawful  power  to  enforce  her  own ;  a  power  which  she 
enjoys  alike  against  her  own  subjects  and  against  foreigners^ 
by  virtueof  her  acknowledged  right  to  limit  her  own  commerce 
either  by  prohibiting  the  intercourse  of  strangers  entirely,  or  by 
permitting  it  upon  her  own  conditions. 

Of  the  right  to  Thirdly,  We  are  now  to  consider  how  far  a  state  may  refiise^^r 
uSwSas'or"  iwfwflg^  through  her  lands,  rivers^  and  seas,  for  the  accommoda- 
te peacip         tioii  of  two  or  more  other  states;  and  what  conditions,  if  any, 

through  the  land,     ,  ,  _-,  „  ^      ^i_     •    j  i  i  .  i    - 

riren,  or  leas  of  ^^^^  ^^QAJ  lawfully  annex  to  the  mdulgence,  which  if  may  rest 
a  lute.  yfi^  herself  to  idlow  or  to  withhold.    The  opinitms  of  th^  most 

eminent  jurists  on  these  points  are  extremely  various,  and  the 
celebrated  Grotius  sometimes  appears  inconsistent,  not  only 


( 1)  Pothier,  n.  53.    Emerigoo,  vol.  1 .  pp.  52, 3. 1  st  edh. ;  and  ante 
vol.  1.  p.  212.  215.  27>  as  to  the  conduct  one  state 

(2)  See  Marshal  on  lusurance,  should  observe  towards  another. 
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with  other  writers,  but  even  with  hunself.  Vattel  (1)  lays  down 
tbe  law  with  greater  clearness  and  certainty :  ^*  The  introduction 
of  property,"  says  he,  ^<  cannot  be  supposed  to  have  deprived 
nations  of  the  general  right  of  traversing  the  earth,  for  the 
purposes  of  mutual  intercourse,  of  carrying  on  commerce  with 
each  other,  and  for  other  just  reasons.  It  is  only  on  particu- 
lar occasions^  when  the  owner  of  a  country  thinks  it  would  be 
prejudicial  or  dangerous  to  allow,  a  passage  through  it,  that  he 
ought  to  refuse  permission  to  pass.  He  is  therefore  bound  to 
grant  a  passage  for  lawful  purj^oses  whenever  he  can  do  it 
mthout  tncottvenience  to  himself.  And  he  caraiot  lawfully 
annex  burtkensome  conditions  to  a  permission  which  he  is 
obliged  to  grant,  and  which  he  cannot  refuse  if  he  wishes  Xm 
dischaige  his  duty  and  not  abuse  his  right  of  property."  **  In 
like  manner,"  continues  Vattel  (2),  *'  a  passage  ought  also  to  be 
granted  fi>r  merchandize ;  and  as  this  is  iu'  general  productive 
of  no  inconvenience^  to  refuse  it  without  just  reason  is  injuring 
a  nation,  and  endeavouring  to  deprive  her  of  the  means  of 
carrying  on  a  trade  with  other  states."  From  these  and 
other  declarations  it  should  appear,  that  to  refuse  passage  for 
merchandize  over  land  or  navigable  streams,  is  culpable  only 
when  the  passage  would  be  attended  with  no  inconvenience  to 
the  country  granting  it ;  but  of  that  inconvenience  each  state 
must  judge  for  itself.  Thus  Vattel,  in  another  passage  ^) 
declares, ''  the  sovereign  may  forbid  the  entrance  of  his  territory, 
eitherto  foreigners  in  general  or  in  particular  cases,  or  to  certain  ^ 

persons^  or  for  certain  particular  purposes,  according  ashe  may 
Jthiuk  it  advantageous  to  the  state.  There  is  nothing  ineall  this 
that  does  not  flow  from  the  rights  of  the  domain  and  sovereignty: 
every  one  is  obliged  to  pay  respect  to  the  prohibitioD ;  .and  whom- 
ever dares  to  violate  it,  incurs  the  penalty  decreed,  to  render  it 
eflectnal.  But  the  prohibition  ought  to  be  known,  as  well  as  tVe 
penalty  annexed  to  disobedience :  those  who  are  ignorant  of  it 
ought  to  be  informed  of  it  when  they  appix>ach  to  enter  the 
country.  Formerly  the  Clhinese,  fearing  lest  the  intercourse  of 
strangers  would  corrupt  the  manners  of  the  nation,  and  impair 
the  maxims  'of  a  wise  but  singular  government,  forbade  all 
people  entering  the  empire :  a  prohibition  that  was  not  at  all 
inconsistent  with  justice,  provided  tfiey  did  not  refuse  humane 


0)  Vattel,  b.  2.  c.  10.  s.  132.    pp.  184^5. 
p.  183.  (3)  Vattel,  b- 2.   c.  7.   b.94. 

(2)  Vattd.  b.2.  c«  10.  s.  134.    p.  170. 
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assistance  to  those  whom  tempest  or  necessity  obliged  to  ap- 
proach their  frontiers.  It  was  salutary  to  the  nation,  without 
violating  the  rights  of  any  individual,  or  even  the  duties  of 
humanity,  which  permit  us,  in  case  of  competition,  to  prefer 
ourselves  to  others."  (1) 

Proceeding  upon  the  principle  stated  in  the  last  part  of  this 
paragraph,  that  the  duties  of  humanity  permit  us,  in  case  of 
competition,  to  prefer  ourselves  to  others,  we  shall  not  be  car* 
rying  our  conclusions  too  far  if  we  assmne  that,  whenever  our 
interests  are  likely  to  be  injured  by  the  grant  of  an  indulgence 
to  foreigners,  we  are  perfectly  entitled  to  wiy^hold  such  indul- 
gence ;  whether  the  inconveiuence  we  apprehend  be  calculated 
to  affect  our  morals,  om*  laws,  our  safety,  our  commerce,  or  any 
other  of  those  advantages  which  we  are  impelled  by  nature  to 
secure  and  improve  for  ourselves  (2).     The  arguments,  there- 
fore, of  those  who  claim  the  freedom  of  passage  for  merchan- 
dize as  a  natural  and  indefeasible  right,  are,  in  common  reason 
and  justice,  resolvable  into  this  simple  position, — that  a  nation 
ought  not  to  refuse  to  her  friendly  neighbours  those  advantages 
which  she  can  a£K>rd  to  allow  them  without  loss  or  inconve- 
nience to  herself;  a  position  exceedingly  clear,  and  one  which 
few  states  will  find  any  temptation  to  dispute.     Beyond  this 
point,  it  may  confidently  be  asserted,  that  the  permission  of  pas- 
sage to  the  subjects  and  merchandize  of  other  states,  unless  pro- 
vided for  by  treaties,  is  no  duty  whatever,  except  perhaps  in  a 
few  extreme  cases,  where  the  refusal  would  be  contrary  to  the 
dictates  of  humanity ;  and  even  in  these  cases  the  duty  will  not 
be  obligatory  upon  us,  if  the  disadvantage  which  the  permission 
imposes  upon  ourselves  is  likdy  to  be  greater  than  the  advan> 
tage  resulting  to  the  cause  of  humanity.     '^  There  are^"  says 
Vattel  (3),  ^*  states,  such  as  China  and  Japan,  into  which  all 
foreigners  are  forbid  to  penetrate  without  an  express  permisuon; 
but  in  Europe  the  access  is  everywhere  free  to  every  person 
vho  is  not  an  enemy  to  the  state ;  except  in  some  countries  to 
vagabonds  and  outcasts.''      However,  in  another  part  of  the 
same  page  he  inys,  (what  indeed,  from  the  previous  prcqiositions, 
.arises  as  a  natural  corollary),  <^  that  since  the  lord  of  the  tenri- 


(1)  See  also  Marten's  L.  of  N.  foreign  country. 

153.  (3)  Vattel,  b.2.  c.  8.    s.  100. 

(2)  See  observations,  poft,  as  p.  ]72.     Marten's  L.  of  N«  163. 
to  the  sdmission  of  aliens  into  a 
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tofj  may,  whaiever  he  thinks  properi  forbid  its  being  entered^ 
he  baSf  no  doubt,  a  power  to  annex  what  conditions  he  pleases 
to  the  permissicMi  to  enter.  This,  as  we  have  ahready  said^  is  a 
oonaeqaence  of  the  right  of  domain."  ( 1 ) 


in  his  statements  on  this  subject^  is  bjr  no  means 
equally  satisfiabctory.    He  seems  to  conceive  that  the  freedom 
of  passage  for  men  and   merchandize  through  the  territories 
of  a  states  is  not  a  matter  which  that  state  may  grant  or  refiise, 
according  to  its  own  judgment  of  the  policy  or  impolicy  of 
other  step ;  but  a  matter  which  one  state  is  bound  to  grant, 
and  which  another  may  enforce,  even  at  the  point  of  the  sword. 
He  goes  so  Ceo'  as  to  say  (2),  ^'  It  cannot  be  reasonably  objected^ 
that  there  may  be  suspicion  of  danger  from  the  passing  of  a 
jnoititude;  for  one  man's  right  is  not  diminished  by  another 
man's  iear/'    And  yet  the  reason  which  he  gives  for  the  exist- 
ence of  any  right  of  passage  at  all  is,  that  it  benefits  one  party 
without    injury  to   the  other  —  the  very  principle  which  we 
have  endeavoured  to  enforce.    *^  The  liberty  of  passing/'  saya 
he^  '<  18  due  not  to  persons  only,  but  to  goods  and  merchandize; 
for  nobody  has  a  right  to  hinder  one  nation  from  trading  witk 
another  distant  nation;    it  being  for  the  interest  of  society  jn 
general,  and  no  way  detrimental  to  any  person."     But  he  takes 
an  extraordinaiy  view  of  the  detriment  that  one  nation  may 
suffer  by  the  acts  of  another,  when  he  asserts,  that  **  if  any  one 
be  disappointed  of  a  profit  which  he  only  expected,  but  had  no 
title  to,  this  ought  not  to  be  reputed  any  injury."     From  this 
he  would  infer,  that  a  stranger  does  me  no  detriment  by  coming 
through  my  lands,  and  forestalling  me  in  that  trade,  which,  if  he 
had  never  entered  my  ground,  I  should  have  reaped  for  myself. 
If  this  be  no  detriment,  then  the  broad  rule  that  Grodus  would 
establish  is  perfectly  defensible ;   and  it  may  then  be  received 
as  the  law  of  nature  and  nations,  that  no  apprehension  of  danger 
to  the  persons^  or  diminution  to  the  commerce,  of  a  state,  can 
justify  her  in  prohibiting  the  passage  of  strangers  or  merdban- 
dize  through  her  territories.     But  if,  on  the  other  hand,  the 
nsar|iation  by  stmngers  of  profits  which  nature  had  enabled  a 
state  to  secure  for  itself,  be  a  detriment  to  that  state,  then  she 
has  a  ri^t  to  prevent  such  usurpations,  by  cutting  off  that  firee- 
doqi  'of  passage  by  fim>ur  of  which  they  are  committed:  for,  ia 


(I)  Vaiieli  bl  2.  c.  8.  s:  100.        (2)  Grotius,  b.  2.*c.  2.  p.  153, 
p.  172. 
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tiuthi  as  to  any  right  existing  in  one  set  of  men  to  pass  and 
pass  upon  the. territories  of  another,  we  cannot  discover  any 
argument  for  it ;  except  that  it  is  the  duty  of  all  men  to  do  kind- 
nesses to  their  neighbours,  whenever  they  can  do  so  without 
an  overbalance  of  disadvantage  to  themselves :  as  soon  as  this 
/  overbalance  of  disadvantage  begins,  in  that  moment  ceases  all 
right  to  the  accommodation  required;  and  the  overbalance  is  a 
matter  for  the  calculation  solely  of  the  state  herself  by  whom 
the  &vour  is  granted,  and  who  must  be  the  only  competent 
judge  of  her  own  circumstances. 

On  this  description  of  dudes,  Vattel  (1)  thus  conclusively 
reasons :  ^^  Tlie  duties  that  we  owe  to  ourselves  being  unques- 
tionably paramount  to  those  we  owe  to  others,  a  nation  owes 
to  herself  in  the  first  instance,  and  in  preference  to  all  other 
imdoQS,  to  do  every  thing  she  can  to  promote  her  own  happi* 
ness  and  perfection.  I  say  every  thing  she  can,  not  only  in  a 
physical  but  in  a  moral  sense ;  that  is,  every  thing  that  she 
can  do  lawfully  and  consistently  with  justice  and  honor. 
When,  UierefcHre^  she.  cannot  contribute  to  the  wel&re  of 
another  nation  without  doing  an  essential  injury  to  herself 
her  obligation  on  that  particular  occasion  ceases,  and  she  is  con- 
sidered as  lying  under  a  disability  to  perform  the  oiBSce  in 
question.''  Puffendorf  (2)  also  writes  clearly  and  decidedly  on 
this  important  subject ;  he  observes,  '^  The  law  of  humanity  does 
not  seem  to  oblige  us  to  grant  passage  to  any  other  goods,  ex- 
cept such  as  are  absolutely  necessary  for  the  support  of  their 
life  to  whom  they  are  thus  conveyed." 

Of  th«  dominion  Having  dius  considered  the  obligation  upon  a  state  to  allow 
uui  right  to  limit  ^  p&ssage  through  her  own  territories,  whether  land  or  navigable  * 
the  pange  Streams,  we  will  proceed  to  examine  how  fiur  a  particular  people 
may  be  entitled  to  limit  the  passage  of  strangers  over  the  main 
seasi  or,  in  other  words,  how  far  any  particular  sti^  may  law- 
fully Impropriate  to  herself  the  dominion  of  the  ocean.  To 
Englishmen,  in  particular,  this  question  must  be  in  the  highest 
de^^ee  interesting;  because,  at  this  time,  the  United  Kingdom 
is  the  only  state  qualified,  by  her  maritime  greatness,  to  assname 
the  daminion  of  the  seas.  And,  indeed,  if  it  be  reasonable  that 
any  one  state  should  possess  an  exclusive  dominion  over  any  part 


(1)  VattePs Prelim,  s.  14.  p.  6L        (2)  Poflendorf.  b.  3.  e.  3.  s.  6. 

p.  29. 
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af  die  open  vea,  nmie  seems  more  amply  entitled  to  such  a  domi- 
nioa  than  Great  Britain,  not  only  fromher  power  to  keep  undis- 
tnrbed  poaBessioxi  of  the  seas  she  may  have  occupied,  bat  from 
the  services  whidi  her  commercial  skill,  her  naval  science,  and 
ha  spirit  oi  foreign  discovery,  have  performed  for  all  the  nations 
of  the  known  world. 

On  the  right  of  any  state  to  limit  the  passage  of  strangers 
iqKm  the  main  seas,  aright  which  can  arise  only  out  of  adoniinion 
possessed  by  such  b  state  over  those  seas,  the  law  of  nations  is  not 
laid  down  so  clearly  and  consistently  as  it  appears  to  be  with 
respect  to  the  last-mentioned  right — of  limiting  the  passage  of 
strangers  over  lands  and  navigable  rivers  or  canals :  but  the  same 
priocqiles  which  govern  the  former  case  seem  to  apply  also  to  this. 
The  chief  doubt  appears  to  have  been  occasioned  by  the  difficulty 
of  H^v^/iitig  whether  the  open  seas  be  capd[>le  of  any  appropriation 
whatever.  If  they  be  not,  there  may  be  some  difficultjr  in  esta- 
blishing the  position,  that  any  nation  has  a  right  to  prevent  the 
passage  of  foreigners  by  sea.  But  if,  like  lands,  they  may  be- 
come the  property  of  any  state  more  competent  than  the  rest  to 
occupy  and  keq>  possession  of  them,  then  the  right  of  limiting 
the  passage  of  foreigners  will  follow,  according  to  the  refMonings 
above  adduced,  as  a  necessary  result  of  the  property  in  the  waters. 
It  has  been  frequently  urged  that  the  sea  is  not  susceptible  of 
a]^propriationj  and  that,  by  the  law  of  nature^  the  sea  is  com* 
nion  to  aU  mankind,  like  the  light  of  heaven.  But  by  the  law 
of  nature  all  things  were  originally  common ;  and  that  commu- 
nity ceases  only  when  particular  individuals  become  powerful 
enough  to  occupy  what  they  want,  and  retain  the  possession  of 
it  In  the  progress  of  civilization,  more  and  more  appropria- 
tions occur.  Wild  animals,  which  among  more  barbarous  na*- 
tions  are  held  to  be  the  property  of  the  first  taker,  become,  in 
a  more  advanced  state  of  society,  a  subject  of  valuable  pr(^>erty* 
The  light  of  heaven  itself  is  a  subject  of  property,  and  of  pro- 
perty so  distinct,  that  he  who  invades  the  light  of  another,  by 
biaUing  too  near  his  ancient  windows,  is  guilty  of  an  injuiy  for 
which  damages  may  be  recovered.  In  the  prc^ess  of  mankind 
to  civflization,  what  is  most  easily  retained  is  first  occupied: 
moveaUe  property  of  all  kinds,  which  can  accompany  the 
^^owner,  and  contmue  under  his  care.  The  soil,  which  can 
scarcely  be  retained  without  ^Ufficulty^  and  expence,  continues 
for  a  long  time  common  property ;  till,  at  last,  the  advantiages  of 
exclusive  appropriation  are  found  to  overbahmce  that  difficulty 
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and  expence)  and  the  land,  for  the  most  part,  becomes  the  pro« 
perty  of  individuals.    The  light  itself,  as  we  have  seen,  has  been 
appropriated   by  the  landholders.     Where,  then,  has  nature 
established  the  boundary  ?  By  what  sign  has  she  explained  to 
us,  that  though  goods  and  lands,  and  light  and  air,  may  become 
the  property  of  a  man,  or  of  a  set  of  men,  yet  the  sea  can  never 
be  reduced  into  property  ?  At  what  point  is  the  line  to  be  drawn, 
between  the  things  which  may  become  property,  and  the  things 
which  may  not  ?     The  reason  why  the  sea  has  not  been  reduced 
into  property  very  long  ago,  is  simply  this,  thftt,  until  late  years, 
no  state  has  been  strong  enough  to  do  it :  just  as  in  the  early 
stages  of  society  no  individual  was  wealthy  and  powerful  enough 
to  enclose,  cultivate,  and  preserve  undisturbed  possession  of  the 
land.     All  writers  seem  so  admit,  that  there  may  be  a  property 
in  gtdphSf  and  even  in  streights,  which  are  open  at  both  aids. 
Thus  Grotius  (1),  after  speaking  of  the  property  which  maybe 
acquired  in  a  river,  continues :    ^*  By  this  instance  it  seems  to 
appear,  that  the  property  and  dominion  of  the  sea  might  belong 
to  him  who  is  in  possession  of  the  lands  on  both  sides,  though  it 
may  be  open  above,  as  a  gulph,  or  above  and  below,  as  a  streigfat ; 
provided  it  is  not  so  great  a  part  of  the  sea,  that  when  compared 
with  the  lands  on  both  sides^  it  cannot  be  supposed  to  be  some 
part  of  them.     And  now  what  is  thus  lawful  to  one  king  or  peo^ 
plC)  may  be  also  lawful  to  two  or  three,  if  they  have  a  mind  to 
take  possession  of  a  sea  thus  enclosed  within  their  lands ;  for  it  is 
in  this  manner  that  a  river  which  separates  two  different  nations 
has  first  been  possessed  by  both,  and  then  divided."    According 
to  this  reasoning,  Grotius  himself  must  admit,  that  the  Medi- 
terranean sea  is  capable  of  being  appropriated  by  the  states  whose 
lands  encircle  it:  what  may  be  appropriated  by  ten  conjointiy, 
may  be  assigned  by  them  to  one,  or  pass  from  their  hands  into 
the  possession  of  one  by  right  of  conquest ;  and  thus  the  Mediteiv 
ranean  sea  may  become  the  property  of  a  single  stiite.     And  if 
thus  much  be  admitted,  there  is  an  end  of  the  argument :  for 
every  sea,  with  reference  to  its  shores,  is  at  last  mediterranean : 
and.Orotius  can  scarcely  be  delivered  from  the  dilemma  by  any 
reservation  as  to  seas  of  so  large  extent,  that  they  cannot  be 
supposed  tobe  part  of  the  surrcmnding  lands;  for  it  is  quite  im- 
possible to  decide  at  what  point  a  sea  becomes  so  large,  that  it 
may  no  longer  be  considered  as  a  part  of  the  immense  continents 


(1)  Grotius,  162. 
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wbidi  may  surFoimd  it.    In  another  place  (l),  after  quoting 
GMes  where  the  aea  might  be  let  into  the  land  of  a  private  person, 
and  thus  become  liis  property,  a  practice  very  common  amongst 
the  Romans,   Grotius  reasons  thus:  *<Now  if  a  certain  space 
of  sea  may  be,   as  it  were,  an  appurtenance  to  the  ground  of  a 
private  person,   wor  far  as  it  is  shut  up  there,  and  so  inconsiderable 
that  it  nlay  be  thought  a  part  of  the  ground,  and  if  this  be  not 
repugnant  to  the  law  of  nature,  why  may  not  a  part  of  the  sea 
that  is  surroonded  with  the  land  belong  to  one  or  more  nations, 
who  are  in  possession  of  the  shores,  when  that  part  of  the  sea  is 
compared  with  the  ground  of  a  private  person  ?    Neither  is  it 
any  cbjecdon  to  say,  that  the  sea  is  not  surrotmded  on  all  sides 
with  the  Isiids  of  one  or  more  nations;   for,  notwithstanding 
that,  it  may  be  appropriated,  as  appears  by  the  example  of  a  comer 
of  a  river,  or  the  sea,  that  is  brought  up  to  some  gentleman's 
seat.**   He  adds,  however,  that  if  the  law  of  nations  by  common 
consent  should  agree  to  prohibit  what  thus  seems  to  be  permitted 
by  the  law  of  nature,  it  would  not  be  competent  to  any  parti- 
cular people,  during  the  existence  of  such  a  prohibition,  to  appro* 
priate  the  sea  to  themselves. 

IX/ldi  respect  to  this  prohibition,  and  the  right  of  any  parti- 
cular people  to  di^Bse  with  it,  it  may  be  observed,  that  though 
a  state  may  have  consented,  during  a  long  period,  for  the  sake 
of  general  convenience,  to  any  positive  regulation,  not  neces- 
sarily enjoined  by  natural  justice,  she  may  withdraw  her  consent, 
and  thus  terminate  the  compact,  when  the  same  reasons  of  gene- 
ral oonvenienoe  no  longer  prevail ;  provided  that  she  do  not  so 
withdraw  her  consent,  at  such  a  season  and  under  such  circum- 
stances^ as  to  take  an  un£ur  advantage  of  her  neighbours  (2). 
He  who  should  make  an  agreement  with  reciprocal  conditions, 
and,  after  reaping  his  own  share  of  the  benefit,  should,  by  re- 
fitsing  to  perform  his  part  of  the  ccmtract,  prevent  his  neigh- 
bours firom  reaping  their  share  of  it  also,  would  be  guilty  of  a 
manifest  crime ;  bat  he  who^  without  overreaching  or  making  any 
gain  upon  fidae  pretences,  withdraws  his  name  fixmi  the  reguli^ 
tions  of  any  society,  feirly  giving  notice  of  his  resolution  to  be 
bound  by  such  rq^oktions  no  longer,  is  doing  that  which  by 
eveiy  law,  human  and  divine,  is  justifiable  as  oden  as  it  may 


(1)  Grotius,  b.  2,  c  3.  s.  10.      (2)  Ante, 
p.  164.  ■  ' 
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be  prudent  Hius  VeUtel  (1)»  in  speaking  of  custom  among 
nations,  observes^  ^^  that  if  that  custom  is  in  its  own  nature  in- 
different^  and  much  more  if  it  be  tisefid  and  reasonable^  it  be- 
comes obligatory  on  all  the  nations  in  question,  who  are  considered 
as  having  given  their  consent  to  it,  and  are  bound  to  observe  it 
towards  each  other,  as  long  as  they  have  not  expressly  declared 
their  resolution  of  not  observing  it  in  future."     Any  nation 

'  therefore,  for  example  Great  Britain^  having  never  consented 
to  the  principle  that  the  sea  shall  be  incapable  of  appropriation, 
or  having  given  fair  notice  of  her  intention  no  longer  ^  to  alnde  by 
so  unnecessary  an  axiom,  must  appear,  upon  the  principles  of 
Grodus  and  Vattel,  to  be  amply  authorized  by  the  laws  of  nature 
and  reason  in  appropriating  to  herself  a  dominion  over  the 
seas.  She.  may  think  fit  still  to  leave  the  passage  of  the  sea 
open  to  the  world  in  general,  and  the  sea  wiU  then  be  a  matter 

^  <rf  public  use ;  but  it  will  not  thereby  become  cornnioi)  property. 

After  all  the  admissions  that  have  been  made  as  to  the  lawful- 
ness of  appropriating  gulphs  and  streights,  it  becomes  quite  im- 
possible for  those  who  reason  ou  the  other  side  to  draw  any  distinct 
line  even  on  that  part  of  the  subject ;  for  the  proportion  of  the  sea 
to  the  territory  of  any  nation  that  borders  upon  it  being  made 
the  measure  of  that  nation's  right  to  acquire  an  exclusive  pro- 
perty in  any  part  of  such  a  sea,  this  proportion  will  always  be 
variously  estimated,  according  to  th^  interest  of  the  most  power- 
ful among  the  different  states  concerned  in  deciding  upon  the 
lawfulness  of  the  appropriations.  The  sovereigns  on  the  oppor 
site  borders  of  streights  will  each  contend  that  his  own  share  of 
contiguous  territory  entitles  him  either,  by  the  length  of  its 
coast  or  by  its  internal  extent,  to  a  greater  proportion  of  the 
water  than  any  of  the  other  states  ought  to  claim ;  and  the 
nations  at  the  two  extremities  wiU  contend  that  the  territory  of 
neither  the  one  or  the  other  claimant  is  sulSScient  to  justify 
either  in  appropriating  the  streighf  •  Thus  there  have  been  endless 
disputes  even  about  the  distance  of  sea  to  which  every  nation  is 
entitled  around  its  ovni  shores ;  some  have  contended  that  each 
state  is  mistress  of  the  sea  on  all  sides  widiin  caimon*shot  of 
her  coastsi  aixd  for  that  reason. a  vessel  taken  within  cannon-shot 
of  a  neutral  fortress  is  not  a  lawful  prize  (2);    others  have 


(l)Vatur8Prelim.s. 26.  pp.65,        (2)    VatteU    128,  129.     Mar- 
66.  ten's  L.  of  N.  160.    2  Woodes. 

443.    Azuni,  52, 
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aigued  that  the  dominion  extends  for  sixty  miles  outward  on 
ereiy  hand*  Surely  the  only  clear,  intelligible^  and  universid 
rule  is,  that  the  main  sea  and  all  other  seas  belong,  like  all  other 
proper^,  to  those  who,  without  fraud  or  unallowable  violence^ 
can  occupy  and  secure  them. 

It  must  be  admitted  that  there  is  a  great  contrariety  of 
opinion  among  the  most  respectable  writers.  Grotius,  Pufien* 
dorf  (1)5  Vattel,  BarbeyraC,  and  Azuni  deny  the  right  of  appro- 
priating the  sea ;  and  Selden  and  Bynkcrshoek  as  warmly  uphold 
it  Puffendorf  argues  thus  against  the  right  of  marine  iqppro- 
priation  (2) :  ^^  There  can  be  no  probable  ground  or  colour  al- 
leged," says  be,  •^  why  any  one  people  should  pretend  to  thef 
dominion  of  the  whole  ocean,  so  as  by  virtue  of  this  right  to 
aim  at  excluding  all  others  from  sailing  there.  Not  one  of 
the  reasons,  which  first  moved  men  to  the  setdement  of  pro- 
poty,  doth  aflfect  the  main  sea.  To  make  it  fit  for  navigation 
there  is  no  need,  in  regard  to  the  sea  itself^  of  the  pains  and  in- 
dustry of  men.  The  winds  labour  no  more  to  drive  all  the  fleets 
in  the  world  than  a  single  vessel,  nor  do  those  tracts  which  the 
keeb  plough  up,  make  die  way  rougher  to  those  that  follow  them. 
As  for  die  passage  to  the  other  continent,  this  is  not  rendered 
less  oonvenient  to  one  nation,  tliough  another  useth  the  same 
road."  This  passage  comprehends  two  arguments  with  respect 
to  the  origin  of  separate  property,  deducing  the  rights  of  appro- 
pnation,  first,  from  the  supposed  improvement  effected  by  the 
industry  of  the  appropriator;  and  secondly,  from  the  probable 
injniy  whidi  the  occupant  in  certain  cases  would  sustain  firom  a 
omVeraal  participation  of  what  he  had  originally  taken  for  his 
own  use.  These^  according  to  Puffendorf  are  die  reasons  for 
the  estaUishment  of  separate  property  in  general ;  and  neither 
of  them,  in  his  opinion,  iqpplies  to  the  case  of  a  property  in  the 
iea.  This  reasoning  seems  disputable ;  for,  in  the  first  place, 
tbougfa  it  be  quite  true  that  no  industry  be  employed  to  fit  the 
open  seas  themselves  for  navigation,  yet  it  is  by  the  industry  and 
ddU  of  the  ship-builder  and  of  the  navigator  that  the  seas  are 
rendered  usefol  and  beneficial  tp  mankmd;  and  even  if  it  were 


.   (1)   In  Azuni,  toI.' 1.   p.  29.  menu  will  be  found  arranged. 

It  IS  represented  that  Puffendorf  (2)  Puffendorf,  b.  4.  c.  5.  s.  9. 

^*^  an  advocate  in  &vor  of  the  pp.  167,8.  See  also  Azuni»  fol.l. 

cxclnsife  dominion  of  the  seas.  p.  3.  to  the  same  effect. 
In  this  work  the  different  argu- 
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otherwise^  yet  it  is  by  no  means  to  be  admitted,  that  improve- 
ment by  indostiy  is  ess^itial  to  the  right  of  appropriating  the 
gifts    of  nature.      The   savage  who    picks    up  a    beautiful  ' 
pebble)  and  adorns  his  person  with  it  in  its  rude  state,  is  as 
much  the  proprietor  of  that  pebble,  as  a  jeweller  who^  having 
purchased  it,  should  polish  and  set  it :  otherwise^  if  improve- 
ment by  industry  were  essential,  no  kind  of  occupation  would 
be  lawful  till  the  improvement  had  actually  taken  place ;  and 
it  would'  be  competent  to  any  other  person  to  dispossess   the 
original  finder  of  the  pebble,  or  of  any  other  natural  prodiio<^ 
tion  that  may  be  ^lecified,  at  any  time  after  the  occiqiation,  and 
before  the  im|xrov«ment ;  so  that  the  improvement,  for  want  of 
a  sufficient  security^  would  never  be  effected  at  all.    Again,  if 
a  tribe  of  savages,  in  an  uncultivated  district,  should  take  pos* 
session  of  a  space  of  land,  to  celebrate  some  festival  or  cere- 
mony, would  it  be  lawful  for  another  tribe  of  that  nation  to  di&» 
possess  them  of  the  land  because  their  festival  or  ceremony 
could  produce  no  improvement  in  the  quality  of  the  soil?  Indis- 
putably such  an  expulsion  would  be  an  act  of  the  greatest  in- 
justice; and  as  long  as  they  can,  in  any  fair  methodt  keep  pos- 
session of  the  land  for  an  innocent  purpose,  so  long  the  land  is 
theirs,  whether  it  be  improved  by  their  occupation  or  not. 
The  same  reasoning  applies  to  the  occupation  of  the  sea.   Again, 
it  is  urged  by  Puffendorf,  that  we  do  not,  by  the  passage  of  our 
neighbours  over  the  seas  which  we  may  have  occupied,  sustain 
any  kind  of  inconvenience  to  ourselves,  as  we  should  if  they  were 
to  pass  over  our  lands ;  certainly  we  sustain  no  inconvenience 
as  to  the  sea  itself,  because,  as  this  author  observes,  those  tracts 
which  tbe  keels  plough  up  do  not  make  the  way  rougher  to 
those  that  follow  them ;  but  though  not  as  to  the  sea  itself  yet 
clearly  as  to  the  advantage  resulting  out  of  the  sea,  we  sustain^ 
very  material  detriment  by  permitting  the  unlimited  passage  of 
our  neighbours.  ^ 

It  is  the  observation  of  Sdden^  in  his  celebrated  work  on  the 
dominion  of  the  seas  ( 1 ),  *^  that  navigati<m  and  commerce  becomes 
the  wonefor  him  that  owns  it  and  others  that  enjoy  it  in  his  right, 
so  that  less  profit  ariseth  than  m^ht  otherwise  be  received  thereby; 


r 

(1)  Selden  on  Dominion  of  the  as  to  the  character  of  Seldcn's 

Seas,  b.  1.  c.  22.  pp.  141,  2;  aad  work,   and    the  manner   it  ^ was 

see  Vattel,  b.  1.   c.  23.  s.  287—  honored  by  the  kiag. 
28$«     See  Azuni>  vol.  1.   p.  28. 
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whkh  more  eyide&tly  a{^>ears  in  the  use  of  thoee  seas  which  pro* 
diioe  pearls,  opral,  and  other  things  of  that  kind:  yea,  the  plenty 
of  sndi  sees  is  lessened  eveiy  hour;  no  otherwise  than  that  of 
Bunes  of  metal,  quarries  of  stone,  or  of  gardens,  when  their  trea- 
sures and  firuits  are  taken  away :  and  it  is  a  custom  of  Maho- 
melBDS  to  estimate  their  seas,  no  less  upon  this  account,  than  by 
th^  revenue  either  of  fishii^  or  navigation."  It  is  needless  to 
eniafge  on  the  disadyantages  which  we  may  sustain  by  permitting 
the  iwiKmito^  passageof  £dl  our  neighbours  over  the  seas  which 
we  posaen.  We  thus  enable  them  to  usurp  the  commerce  which 
we  ahoukl  otherwise  enjoy;  we  expose  ourselves  and  our  alKes  to 
dangera  id  war;  we  subject  ourselves,  in  short,  to  a  thousand 
mtadbieb,  which  the  law  of  nature  in  no  way  enjoins  us  to  incur 
when  we  have  the  means  of  prevention  in  our  own  hands.  Where 
no  inconvenience  is  to  be  apprdiended,  dien  and  then  only  is  the 
h'berty  of  passage  a  matter  which  we  are  bound  in  duty  to  afibrd. 
And,  as  we  have  before  observed  with  respect  to  the  passage  of  men 
and  merduuidise  oter  the  landed  tetritoiy  of  a  state;  so  in  t£is 
case  of  paasi^  oya:  the  main  sea{l\  where  an  inconvenience 
wonld  accrue  to  ourselves  from  the  freedom  of  passage^  the  free- 
dom is  not  to  be  permitted:  where  no  inconvenience  would 
accrue^  the  freedom  k  QOt  likely  to  be  refused.  For,  as  Puffendorf 
in  another  place  observes  (2),  ^^  There  scarce  iqppears  any  pro« 
bable  cokmr  on  which  we  should  deny  unarmed  vessels  the 
libtfty  of  an  open  sea,  which  we  are  masters  of,  whilst  they  are 
bound  towards  a  third  people  with  whom  we  are  at  peace." 

Some  writers  have  endeavoured  to  distinguish  the  property  in 
the  sea  Scorn  the  jurisdiction  over  it ;  contending,  that  there  may 
be  A  Jurisdiction  though  there  cannot  be  a  property.  This 
opinion  is  adopted  by  Fattel,  who  expresses  himself  as  follows  (5): 
^  It  is  tracj  that  the  empire  and  the  domain  or  fitoperty,  are  iiot 
insqiarable  in  their  own  nature^  even  in  a  sovereign  state.  Asa 
nation  may  possess  die  domain  or  property  of  a  tract  of  land  or 
^a,  without  having  the  sovereignty  of  it,  so  it  may  likewise 
hqypen  that  she  shall  possess  the  sovereignty  of  a  place,  of  which 
theprcyperty  or  the  domain,  with  respect  to  use^  belongs  to  some 
other  noticm.  But  it  is  always  presumed,  that  when  a  nation 
pomessea  die  useful  domain  of  any  place  whatsoever,  she  has  also 


(l>  Vattcl,  128.  (3)  Vattel,  b.  K  c.  23.  s.  295. 

(2)  Pufll  b.3.  c.3.  S.6.  p.  29.    p.  131  ;  ;aod  Marten's  h.  of  N. 

157. 
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the  higher  domain  or  empire,  or  the  sovereignty.     We  cannot, 
however^  from  the  possession  of  the  empire j  infer  with  equal  pro- 
bability a  co-existent  possession  of  the  useful  domain^  for  a  nation 
may  have  good  reasons  for  daiming  the  empire  over  a  country,  and 
particularly  over  a  tract  ofsecu^  without  pretending  to  have  any 
property  in  it,  or  any  ttsejid  domain*    The  English  have  never 
claimed  the  property  of  all  the  seas  over  which  they  have  claimed 
the  empire.''  But  Bynkershoek^  in  the  8th  diapter  of  his  disserta- 
tion De  Dominio  Maris  (1),  rejects  this  distinction  as  to  all 
practical  purposes,  and  with  great  reason.     He  observes,  that 
^y  till  it  is  proved  by  good  reasons  that  the  sea  ofits  own  nature  is 
not  susceptible  of  property,  we  may  be  allowed  to  say,  that  by 
taking  possession  of  die  sea,  the  same  right  is  acquired  as  by 
taking  possession  of  other  thbgs."     *^  Jurisdiction  and  profj^erty/' 
he  adds,  <<  are  really  distinct,  in  regard  to  goods  contained  in  the 
lands  of  a  state^  as  Seneca  explains  the  matter,  De  Boiefidis, 
book  7.  diap.  iv.  v.;  but  in  regard  to  the  sea^  they  are  only  two 
names  for  one  and  the  same  thing.     If  several  persons,  having.at 
the  same  time  taken  possession  of  a  sea,  had  appointed  one  of  their 
number  to  command  the'  rest,  the  property  would  then  be  dis- 
tinct {]?bm  the  jurisdiction.     But  as  there  neither  is,  nor  ever  was,, 
such  a  regi^ladon,  he  who  commands  the  sea  and  the  ineal  pro- 
prietor of  it  is  the  same  person;  so  that  whoever  is  master  of  a  sea 
may,  like  the  proprietor  of  all  other  things,  sell  that  sea,  exchange 
it,  give  it  away;  in  shorty  dispose  of  it  in  any  other  manner,  as  he 
pleases,  provided  he  transfers  no  more  right  than  he  himself  hath ; 
that  is,  that  those  who  shall  purchase  such  a  sea  of  him  shall  keep 
their  property  no  longer  than  they  keep  possession." 

Mottoj/sB,  writer  not  perhaps  of  so  high  authority  as  those 
already  cited,  but  by  no  means  unworthy  of  attention,  has  this 
remarkable  passage  (2):  ^<  And  as  the  sea  is  capable  of  pro- 
tection and  government,  so  is  the  same^  no  less  than  the  land, 
subject  to  be  divided  amongst  men,  and  appropriated  to  cities 
and  potentates,  which  long  since  was  ordained  of  God  as  a  thing 
most  natural;  whence  it  was  diat  Aristotle  said,  that  unto 
maritime  cities  the  sea  is  the  territory^  because  from  thence  they 
take  their  sustenance  and  defence;  a  thing  wJiich.cannot.be, 
upless  part  of  it  might  be  appropriated  in  like  manner  as  the  land 
is,  which  is  divided  betwixt  cities  and  govemments,mot  by  equal 

(I)  Note  to  Orotius;  b.  2.  c.3.        (2)  MoUoy,  vol.  1.  b.  1.  c.  5. 
s.  13  .p.  166. '  See  Azuni,  vol,  1.    s.  4. 
p.  36. 
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parts,  or  according  to  their  greatn^^  but  according  as  they  ard 
aUe  to  rule,  govern^  and  defend  them."  This  passage  Molloy 
\a&  adopted,  thou^  without  any  acknowledgment,  from  the 
report  of  the  pleadings  between  the  republic  of  Venice  and|  tlie 
«nperor  Ferdinand,  on  the  soverdgnty  of  the  Adriatic  sea.  (1) 

It  has  been   said  that  the  sea  is  incapable  of  appropriation, 
because  the  occupation  or  possession  can  never  remain  uninter- 
rapted.    But,  to    <x>nstitute  an  uninterrupted  possession,  it  is 
not  necessary  that  every  yard  of  the  surface  of  the  seas  should 
becoveied  with    British  vessels;   no  possession,  not  even  the 
posaesnon  of   land,  is  strictly  pervasive  and  perpetual.     The 
actual  occupation  of  a  part,  with  the  power  of  retaining  the 
whole,  is  considered  as  the  occupation  of  the  whole,  with  respect 
taland :  and  why  should  not  the  same  principle  extend  to  the  sea, 
wliich,  in  the  cpiaint  language  of  our  own  municipal  law,  is  land 
covered  with  water?      That  possession  which  the  owner  can 
prevent  others  from  disturbing,  is  a  possession  to  all  intents  and 
purposes :  the  permanent  keeping  of  a  single  bailiff  unmolested 
on  an  estate,  however  large,  or  the  permanent  maintenance  of  a 
single  squadron   unsubdued  on  a  sea,   however   extensivei  is 
therefore  the  occnpation  of  the  whole  estate,  or  sea,  so  appro- 
priated.    Molloy  has  a  judicious  argument  on  this  part  of  the 
subject  (2) :  *'  As  it  is  a  gift  of  God,  that  a  land  by  the  laws 
and  public  power  be  ruled,  protected^  and  governed ;  so  the 
same  happens  to  the  sea ;  and  those  are  deceived  by  a  gross 
equivocation,  who  aver,  that  the  land,  by  reason  of  its  stability, 
ought  to  be  subjected,  but  not  the  sea,  for  being  an  inconstant 
element,  no  more  than  air :  forasmuch  as  they  intend  by  the  sea 
and  the  air,  all  the  parts  of  the  fluid  elements,  it  is  a  most 
certain  thing  that  they  cannot  be  brought  under  subjection  and 
government,  because  whilst  a  man  serves  himself  with  any  one 
part  of  them,  the  other  escapes  out  of  his  power;  but  this 
^lanceth  also  to  rivers,  which  cannot  be  detained ;  but  when 
one  is  said  to  rule  over  the  sea  or  river,  it  is  understood  not  of 
the  element  but  of  the  scite  where  they  are  .placed.     The  waters 
•f  the  Adriatic  and  British  seas  continually  run  out  thereof,  and 

4 

(1)  Selden  on  Dominion  of  verbatim  from  the  report  of  the 
Seas,  at  end  of  the  treatise  Mare  pleading  between  the  Venetiiin 
Clausvm,  p.  15.  Kepubhc  and  the  Austrian  Em- 

(2)  MoUoy,  vol.  I.  b.  1.  c*  5.  pejror,  at  the  end  of  Selden's 
s«  6.    This  passage,  like  the  hist    Mare  Clausum,  p.  17. 

from  Molloy,  is    copied    almost 
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^et  it  Is  die  same  sea ;   as  the  Tjrber,  Po,  Rhine^  Haines,  or 
Severn,  are  the  same  riyers  tiiey  were  a  thbusand  years  rinoe; 
•and  this  is  that,  which  is  subject  to  princes  by  way  of  |nx>tectiAn 
and  government.'' 

With  respect  to  the  sea  near  the  coasts  of  any  state,  all  the 
authorities  agree  that  it  is  susceptible  of  property,  and  may  to 
some  extent  be  appropriated.    Vattd  observes  (1),  *<  It  furnishes 
-fish,  shells,  pearls,  amber,"  &c.     Now  in  all  these  respects  its 
use  is  not  inexhaustible,  wherefore  the  nations  to  whom  the  coaffts 
belong  may  appropriate  to  themselves  and  convert  to  their  own 
profit  an  advantage  which  nature  has  so  placed  within  their 
reach,  as  to  enable  them  conveniently  to  take  possession  of  it,  in 
the  same  manner  as  they  possessed  themselves  of  the  dominion  of 
the  land  they  inhabit     Who  can  doubt  that  the  pearl  fisheries 
of  Bahrem  and  Ceylon  may  lawfully  become  property?  and 
•though  where  the  catching  of  fish  is  the  cmly  object,  the  fishery 
appears  less  liable  to  be  exhausted ;  yeft,  if  a  nation  have  on  their 
coast  a  particular  fishery  of  a  profitable  nature,  and  of  which  they 
may  become  masters^  shall  they  not  be  permitted  to  api»ropriate 
to  themselves  that  bounteous  gift  of  nature  as  an  qipendage  to 
the  country  they  possess,  and  to  reserve  to  themselves  the  great 
advantages  which  their  commerce  may  thence  derive,  in  case  there 
be  a  sufiicient  abundance  of  fish  to  fumidi  die  neigfabourii^ 
nations?  But,  if  so  far  firom  taking  possession  of  it,  the  nation 
has  once  acknowledged  the  common  right  of  other  nations  to 
<comeand  fish  there,  it  can  no  longer  exclude  them  from  it;  it 
has  left  that  fisheiy  in  its  primitive  fireedom,  at  least  with  req>ect 
to  those  who  have  been  acdnstomed  to  take  advantage  of  it* 
The  English  not  having  originally  taken  exclusive  possession  of 
the  herring  fisheiy  on  their  coasts,  it  is  become  common  to  them 
with  other  nations.    A  nation  may  appropriate  to  hersdf  those 
things  of  which  the  fi*ee  and  common  use  would  be  prejudicial 
or  dangerous  to  her.     This  is  a  second  reason  fi)r  which  govern- 
ments extend  their  dominion  over  the  sea  along  their  coasts  as 
far  as  they  are  able  to  protect  their  r^ht.    It  is  of  considerable 
importance  to  the  safety  and  welfiure  of  the  state,  that  a  general 
liberty  be  not  allowed  to  all  comers  to  approach  so  near  their 
^possessions,  especially  with  ships  of  war,  as  to  hinder  the  approach 
of  trading  nations,  and  molest  their  navigation.    During  the 
war  between  Spain  and  the  United  Provincesy  James  the  1st, 
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(1)  Vattel,  b.  1.  c.  23.  8.287. 
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KiDg  of fnglaiidy  marked  out  along  \m  coasts  certaifi  bomuJa-^ 
rie%witkin  which  b^declared  that  he  would  not  su&rapy.  of  the 
powers  at  war  to  pursue  their  euemie^i  nor  eren  allow  their 
armed  vessels  to  stop  and  observe  the  ships  that  should  enter  or 
sail  out  of  the  ports.     These  parts  of  the  sea  thus  subject  to  a 
nadoo  are  compr^ended  in  her  territory,  nor  lUMSt  any  one  navi« 
gate  th^oi  without  her  conaeat.     But  to  vessels  that  are  not  liable 
tosuipidoa,  she  canoot>  without  a  breach  of  duty,  refuse  per* 
missioa  to  iq^roach  bt  harmless  purposes,  since  it  is  a  du^ 
incumbent  on  every  proprietor  to  allow  to  strangers  a  free  passage^ 
eren  by  land,  when  it  may  be  done  without  damage  or  ganger. 
It  is  true,  diat  the  9tate  its^  is  sole  judge  of  what  is  proper  to  be 
done  in  every  particular  case  that  occurs ;  and  if  it  judges  amiss, 
it  is  to  blame;  but  the  others  are  bound  to  submit.    It  is  others 
wise,  however,  in  cases  of  necessity;  as  for  instance,  when  a  vessel 
is  ohl^ed  to  enter  a  road  which  belongs  to  you,  in  order  to  shelter 
herself  from  a  tempest.     In  this  case,  the  right  of  entering 
wherever  we  can,  provided  we  cause  no  damage,  or  that  we  re- 
pair any  damage  done,  is  a  remnant  of  the  primitive  freedom  of 
which  no  man  can  be  supposed  to  have  divested  himself;  and  the 
vessel  may  lawfiiUy  enter  in  spite  of  you,  if  you  unjustly  refuse  her 
permissioii.     It  is  not  easy  to  determine  to  what  distance  a  nation 
may  extend  it$  rights  over  the  sea  by  which  it  is  surrounded. 
Bodinus  pretends,  that  according  to  the  common  right  of  all 
marituoe  nations,  the  prince's  dominion  extends  to  the  distance 
of  thirty  leagues  from  the  coast.     But  this  exact  determi|i^tioa 
can  only  be  founded  on  a  general  consent  of  nations,   which 
it  would  be  difficult  to  prove.     Each  state  may,  on  this  head, 
make  what  regulations  it  pleases,  so  far  as  respects  the  transac- 
tions of  the  citi^ns  with  each  other,  or  iheir  concerns  with  the 
sovereign;  but  between  nation  and  nation,  all  that  can  reason- 
ably be  said  is,  that  in  general  the  dominion  of  the  state  over 
the  neighbouring  sea  extends  as  far  as  her  safety  renders  it 
necessary  and  her  power  is  able  to  assert  it ;  since,  on  the  one 
hand,  she  cannot  appropriate  to  herself  a  thing  that  is  common 
to  all  mankind,  such  as  the  sea,  except  so  far  as  she  has  need  of 
it  for  some  lawful  end ;  and,  on  the  other,  it  would  be  a  vain 
and  ridiculous  pretension  to  claim  a  right  wliich  she  were  wholly 
unable  to  assert  (1)."    Azuni  and  other  eminent  authors  consi- 
der that  iu  the  absence  of  express  regulation  on  the  subject  be- 
tween particular  states,  the  natural  dominion  of  the  sea  aiQoin- 


(l)  Vattel,  b.  I.  c,23.  8.289. 
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ing  any  state  is  limited  to  the  distance  that  a  ball  from  a  cannon^ 
or  a  bomb  from  a  mortar,  fired  from  the  shore,  usually  calcu* 
lated  Bs  three  miles,  would  reach.  (1) 

It  is  however  an  established  rule  amongst  nations,  that  where 
by  the  bending  of  the  shores  of  a  state,  ports,  harbours,  gulphs, 
bays,  and  straights  are  formed,  it  should  be  supposed  that  a 
line  is  drawn  fix)m  one  of  the  most  projecting  points  of  the  main 
land,  or  small  islands  near  to  it,  to  the  other  most  projecting 
land  of  the  same  main  land;  and  that  the  whole  of  the  inter- 
mediate sea  shall  be  considered  as  the  territory  of  that  state, 
although  the  middle  thereof  may  much  exceed  three  miles  from 
die  shore  (2).  But  this  rule,  it  is  said,  only  applies  to  bays  and 
straights  of  small  extent,  and  not  to  those  great  tracts  of  sea, 
such  as  Hudson's  Bay,  and  the  Straights  of  Magellan,  over 
which  the  empire  cannot  extend,  and  still  less  a  right  of  pro- 
perty: but  that  a  bay,  whose  entrance  can  be  defended,  may 
be  possessed  and  rendered  subject  to  the  laws  of  the  sovereign  (S). 
So  with  respect  to  straights,  when  they  serve  as  a  communication 
between  two  seas,  the  navigation  of  which  is  common  to  all  or 
several  nations ;  the  nation  which  possesses  the  straight  cannot 
refuse  the  others  a  passage  through  it,  provided  that  passage 
be  innocent  and  attended  with  no  danger  to  herself*.  By  re- 
fusing it,  without  just  reason,  she  would  deprive  those  nations  of 
an  advantage  granted  them  by  nature,  and  indeed  a  right  to 
them  to  such  a  passage,  is  a  remnant  of  the  primitive  Uber^ 
enjoyed  by  all  mankind :  nothing  but  the  care  of  his  own  safety 
can  authorize  the  owner  of  the  straight  to  make  use  of  certain 
precautions,  and  to  require  certain  formalities  commonly  esta- 
blished by  the  custom  of  nations.     He  has  a  right  to  levy  a 


( 1 )  Azuni,  Tol.  1 .  pp.  57—59.  The  author  of  the  poem  Du  Droit 
Vatte],b.l.  C.23.S.289.  Marten's  de  la  Nature*  livre  5,  lays  down 
L.  of  N.  1 62.    Ante,  92.  n.  2.  that  rule  in  four  well-known  lines : 

Tanto  s'avanza  in  roar  questo  domiDio, 
Quant'  esfler  pu6  d'antemuiale  e  guardia, 
Fendove  pu6  da  terra  in  mar  vibrandosi 
Correr  di  cavo  bronzo  accesso  fulmine. 

L*etat  qui  veut  r^uer  sur  la  liquide  plaine. 
Sans  la  force  n'aura  qu'une  puissance  vaiae, 
Et  la  boulet  lanc^  par  le  bniyant  airaio, 
Assignela  limite  au  pouvoir  souverain. 

(2)  Azuni,  vol.  1.  p.  60.  Vat-  (3)  Vattcl,  b.  L  c.23.  s.291. 
tel.  b.  1.  c.  23.  8. 290.    Marten's    Marten's  L.  of  N,  162.  171. 

L,  o/N.  163.  168. 
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moderate  tax  on  the  vessels  that  pass,  partly  on  account  of  the 
inoooyentence  they  give,  by  obliging  him  to  be  on  his  guard; 
partly  as  a  return  for  the  safety  he  procures  them  by  protecting 
them  firom  their  enemies^  by  keeping  pirates  at  a  distance,  and 
by  defiraying  the  expense  attendant  on  the  support  of  ligh^ 
houses,  sea  marks,  and  other  things  necessary  to  the  safety  of 
mariners.  Thus  the  king  of  Denmark  requires  a  custom  at  the 
streights  of  the  Sound :  such  right  ought  to  be  founded  on  the- 
same  reasons,  and  subject  to  the  same  rules,  as  tolls  established 
on  lands,  or  on  a  river  (1). 

Those  parts  of  the  seas  which  encompass  the  four  sides  of  the  Of  thepritiatk 
British  islands,  and  are  therefore  known  by  the  name  of  the  JBn- 
tish  seasj  hare  long  been  under  her  actual  control,  and  within  the 
jurisdiction  of  her  government,  and  as  such  are  particularly  re« 
cognized  by  the  laws  of  England  (2).  This  right  has  been  recog- 
nized in  the  most  solemn  manner  in  repeated  treaties  by  some 
foreign  nations,  and  the  acts  of  concession  and  acknowledgment 
which  proved  its  being  admitted,  have  been  generally  continued 
without  interruption  until  of  late  times,  when  the  practice  of  re- 
quiring them  has  been  discontinued  (S).  The  four  seas  over  which 
Great  Britain  claims  dominion,  are  denominated  from  the  car- 
dinal points  of  the  compass.  Toward  the  East  is  the  German 
Ocean  generally  called  the  North,  but  by  the  Danes,  Swedes,  and 
other  northen  regions  named  the  West  Sea^  and  the  boundaries 
on  this  side  are  the  shores  of  those  countries  opposite  to  Great 
Britain  that  way,  as  the  Netherlands,  Germany,  Denmark,  and 
Norway.  Southward  is  the  British  Ocean,  so  called  by  Ptolemy, 
one  part  of  which  is  commonly  denominated  the  Channel,  or  by 
the  French  La  Manche,  which  divides  England  from  France.  This 
way  the  boundaries  extend  to  the  opposite  shores  of  France  (4), 
to  those  of  Spain  as  far  as  Cape  Finisterre,  and  to  an  imaginary 
line  drawn  from  that  Cape  in  the  same  parallel  of  latitude  to  their 


(1)  Vattcl,  b.  1.  c.  23.  8.292. 

(2)  As  to  the  British  seas  in 
geDoal,  see  Selden^s  Mare  Clau- 
sum,  b.  2.  c.  L  p.  182.  Molloy, 
b.  1.  c.  5.  8. 10.  Postl.  Diet.  tit. 
Sea,  British.  Vattel,  b.  1.  c.  23. 
s.  289.  Marten's  L.  of  N.  164. 
i^ultes  on  Aquatic  Rights^  9,  10. 
Azuni,  voL  1 .  pp.  53—55.  Berk- 
ley's Naval  Hist.  p.  442.  Cora. 
Dig.  tit.  Navigation,  A.  and  tit. 
Prerogatife,  B.  1.      1  Rol.  Ab. 


528.  1. 15.  3  Leon.  73.  Co.  Lit. 
244.  Any  person  bora  on  such 
four  seas  is  not  an  alien,  Molloy, 
b.  1.  c.  5.  s.  14. 

(3)  Id.  ibid.    2  Adolphus,  195. 

(4)  Id.  ibid.  3  Leonard,  73. 
But  the  reason  there  assi^ed  is 
because  his  majesty  is  king  as 
well  of  France  as  England.  See 
Vattel,  b.l.  c.  23,8.289.  Azuni, 
vol.  1.  53—55. 
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IxMUidary  on  the  Weat,  thus  tijung  in  thdt  part  of  the  British 

seas  which  eonskts  of  the  C!hannel,  the  Say  of  Biscay,  and  part 

of  tiie  Atlantic  Ocean.  On  the  West  is  that  sea  anciently  called 

the  VirgiTian  Ocean,  which,  where  it  washes  the  coast  of  SoodaikU 

is  from  thence  called  Deucaledonian  Sea ;  that  part  of  it  which 

flows  between  England  and  Ireland,  is  sometimes  called  the 

Irish  Sea[,  anciently  the  Scythian  Vale^  but  now  Saint  George's 

Channel ;  and  the  rest  the  Western  Atlantic  Ocean.  Northward 

is  the  sea  anciently  known  by  die  several  names  of  Hyperborean, 

Deucaledonian,  and  Caledonian  Ocean,  now  the  Scotch  sea,  in 

which  are  situated  the  Orcades,  Thule,  and  other  islands.     The 

proper  boundaries  of  the  British  seas  for  the  west  and  north  on 

those  quarters  are  generally  reckoned  a  line  drawn  from  the 

before-mentioned  imaginary  line,  extending    from  the  Cape 

Finisterre  in  the  longitude  of  twenty-three  degrees  west  from 

London,  to  the  ladtude  of  sixty-three  degrees,   and    thence 

another  line  drawn  in  that  parallel  of  latitude  to  the  middle 

point  of  land  called  Van  Staten  in  Norway^  thereby  taking  in  to 

the  west  that  portion  of  them  which  consists  of  part  of  the  Atlantic 

Ocean  and  the  Irish  Sea,  or  Saint  George's  Channel  (1).     The 

sovereignty  or  dominion  of  the  British  seas,  consists  in  an  exdu"* 

aive  {Ht>perty  over  them,  as  well  with  regard  to  passage  as  to 

fishing.     The  recognition  of  this  sovereignty  consisted  in  what 

was  termed  the  duty  qf  the  -flagy  which  was,  that  all  ships  or 

vessek  met  by  British  men  of  war  on  those  seas  do  strike  their 

flag  and  lower  their  topsail,  or  where  they  have  no  flag,  that 

they  lower  their  topsail  only,   in  deference  to  his  majesty's 

sovereignty,  and  an  implied  acknowledgment,  that  the  prince 

grants  a  general  licence  for  the  ships  of  his  friends  to  pass  in 

those  seas,  paying  him  that  duty.  (2) 

pe  effects  of         The  effects  of  dominion  over  the  sea,  when  Ic^rally  asserted,  are 

dominion  over  **\  /..i  ^irm  i 

the  set  in  many  and  beneficial :  amongst  the  principal  are^  Ist,  The  exclu* 

leaeni.  gjy^  xi^X,  of  fishing  in  such  sea,  and  to  all  the  produce  of  it,  whe- 

ther ordinary  or  accidental,  as  far  as  relates  to  things  unclaimed 
ty  any  other  lawful  proprietor.  My,  The  right  to  forbid  or 
restrain  the  navigation  of  foreigners  therein,  and  their  entry  into 


(1)    Selden^s    Mare    Clausum,  Molloy,   b.  1.   c.  5.  s.  11  ;    and 

T).  2.  c.  1.  p.  182.     MoUojr,  b.  I.  see  fonn  of  letters  of  instructions 

*c.  5.  s.lO.     Postl.  Die.  tit.  Sea,  to  officers  to  dainr  the  duty  of 

B"twl>-  the  flag.      PostL  Die.   tit.  Sea, 

(2)  See  authorities  ante,  101.  n.  2.  Britbh. 
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)m  portSf  unless  declared  ^r^^  ports  by  treaty  or  usage, — a 
right  of  exdusioa,  however,  whict  is  seldom  exercised  in  time* 
of  peace.  Sdly,  The  right  to  impose  duties,  tonnage,  &c.; 
fee^  of  entry,  of  clearance,  &c. ;  and  to  institute  tolls  for  the 
benefit  of  his  navigation.  4thly,  The  regular  execution  of 
justice,  for  protecting  the  innocent  and  punishing  the  guilty 
for  all  crimes  committed  within  the  extent  of  such  sea  dominion. 
5thly,  He  right  to  demand  of  all  foreign  ships  within  those 
seas  to  strike  the  flag  and  lower  the  top-sail,  or  perform  other 
customary  maritime  honours,  to  ships  of  war  or  others  bearing 
the  colours  of  the  sovereign  of  such  seas.  (1) 

The  rights  of  pre-emption,  and  of  establishing  staples,  and  of  pn-empdoa 
of  imposing  tolls  and  other  charges  upon  the  commerce    of  f^cidenrt" 
foreigners,  are  of  considerable  importance,  and  are  incidents  to  dominion  oC  th* 
the  r^ht  to  refuse  free  passage.     The  right  of  pre-emption  is  the 
right  of  a  nation  to  detain  the  merchandize  of  strangers  passing 
through  her  territories  or  seas,  in  order  to  afford  to  her-  own 
subjects  the  preference  of  purchase  (2).     The  right  of  stapUf 
as  exercised  by  a  people  upon  foreign  merchants,  is  defined  (3) 
to  be^  that  they  may  not  allow  them  to  set  their  merchandizes 
and  wares  to  sale  but  in  a  certain  place.   This  place  is  usually 
some   port  where  the  king's  staple  is  esitablished,    where    all 
goods  may  be  rated,  and  whence  they  may  be  exported ;  staple 
sigiufying  a  heap,  in  allusion  to  those  collections  of  various  mer- 
chandizes which  are  crowded  together  in  one  port     The  word 
is  derived  from  the  German,  staptden,  which  signifies  to  put 
into  a  heap  or  pile  (4).  With  respect  to  the  rights  of  pre-emption 
and  staple,  it  seems  clear  that  no  such  claims  can  in  any  case  be 
jusdy  founded,  unless  the  state  asserting  them  be  entitled  to  re- 
fuse the  freedom  of  passage.     If  this  passage  be  a  favour  and  not 
a  rig^t,  then,  according  to  the  foregoing  principles,  these  or  any 
other  reasonable  conditions  may,  in  natural  justice,  be  imposed 
upon  the  allowance  of  that  favour ;  if  it  be  a  right  and  not  a 
£xvoar,  then  the  imposition  of  a  condition  is  as  gross  an  injury 


(1)  Marten's  L.  of  N.  168,  9.        (3)  Barbeyrac  ;  and  see  1  Bla. 
172  —  175.     MoUoy,   b.  1.  c.  5.  Cora.  314.  . 
8.13.   Pobtl.  Die.  tit.  Sea,  British.        (4)  tuff.   b.  3.  c.  3.   p.  29,  m 
Com.  Dig.  Narigation,  A.  notes.     Jacob's  Die.   tit.  Staple. 

(2)  Id  BnglaDd,  formerly,  the  See    Macphcrson's    Ann.    Com* 
lang   exercised    such    a   power,  vol.  4.  lnaez»  tit.  Staple. 

i  Bla.  Com.  287. 
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&s  the  denial  of  the  right  itself  would  be.     On  these  rights  of 
pre-emption,  of  staple,  and  of  toll,  "Puffendorf  thus  expresses 
himself  (1).  ^^  Thus  much  we  must  reasonably  do :  we  may  stop 
the  vessel  in  such  a  case,  and  force  them  to  leave  the  cargo  in  our 
territories,  that  we  may  have  the  benefit  of  the  first  purchase. 
For  besides  that  the  frequent  passage  of  strangers  may  some- 
times create  danger,  or  at  least  may  give  suspicions  to  our  state^ 
■what  should  hinder  us  fi"om  deriving  that  profit  on  our  own 
people,  which  would  otherwise  be  made  by  foreigners,  since^  in 
matter  of  favour,*  we  ought  constantly  to  prefer  the  former  to  the 
latter.     And  he  asks  again — why,  since  the  foreigner  has  no  right 
of  excluding  us  from  such  a  gain,  we  ought  not  to  give  ourselves 
the  preference,  and  to  be  beforehand  with  him  in  the  advantage  ; 
which  we  shall  be  if,  whilst  we  lie  thus  in  the  midst  between 
two  people,  we  take  care  not  to  let  such  goods  pass  from  one 
to  the  other,   without  going    first   through  our    own   hands. 
And  unless   this   be  admitted  for  fair  and  equitable  dealing, 
I  see  not  on  what  grounds  we  can  defend  those  staples  and 
other  rights  which  we  find  in  some  countries,  by  virtue  of  which 
foreign  commodities  are  stopped  and  carried  to  the  public  place 
of  sale ;  and  strangers  are  permitted  to  traffic,  not  immediately 
betwixt  themselves,  but  at  second-hand  with  the  natural  subjects. 
Now,  yi\xy  custom  should  be  imposed  on  goods  carried  over  land^ 
there  is   this  manifest  reason ;  because  such  heavy  conveyance 
sometimes  trespasses  on   the  fields  adjoining  to  the  common 
roads,  and  because  the  sovereign  of  the  country  is  put  to  charge, 
both  in  repairing  the  ways,  and  in  securing  the  passengers ;  and 
further,  if  it  be  necessary  to  erect  bridges  for  this  purpose,  it  is 
plain  in  equity  that  the  sovereign  may  set  up  a  toll  to  reimburse 
himself  for  those  expences ;   and  at  the  same  time  he  who  does 
require  such  toll,  is  obliged  not  only  to  let  the  bridges  stand,  but 
likewise  to  keep  them  in  constant  repair.     The  like  impositions 
are   reasonable  in  those  places  where,  by  the  industry  of  the 
natives,  the  roads  are  rendered  more  short  or  more  easy;  ais  by 
the  filling  up  of  pits  and  ditches,  or  by  other  useful  labours  for 
the  convenience  of  passengers  and  of  goods.     Another  reason 
which  some  bring  to  assert  the  equity  of  impositions  on  land 
carriage,  is  this ;  that  by  so  perpetual  confluence  of  strangers^ 
the  price  of  provisions  is  exceedingly  raised.     To  which  we  may 
add  in   conclusion,   that  a  sovereign   on  this  account  requires 


(1)  Puff,  b.3.  c.3.  s,6.  pp.29,  30.     1  Bla.  Com.  287. 
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some  acknowledgment  from  the  goods  of  foreigners^  because  he 
sdfers  them,  by  passing  through  his  territories,  to  receive  such 
goods  immediately  from  a  third  people;  whereas,  should  he 
erect  a  staple^  the  gain  and  benefit  would  be  fidrly  intercepted 
by  his  own 'Subjects. 

^  As  to  the  river  toUs^  this^  amongst  other  arguments,  may  be 
ofiered  to  justify  them :  that  since  the  water,  by  continually 
prcjring  on  the  adjoining  lands,  and  sometimes  by  overflowing 
them,  is  the  cause  of  no  inconsiderable  damage,  for  the 
prevendoQ  of  which  it  is  often  necessary  to  secure  them  with 
banks  and  other  works  of  great  charge  and  labour;  it  seems  by 
no  means  unreasonable  that,  towards  the  making  up  of  those 
losses,  some  moderate  consideration  should  be  allowed  by  those 
who  gain  advantage  by  the  river,  without  being  concerned  in 
its  ordinary  mischiefs/' 

Grotius  speaks  less  decisively  on  this  subject :  he  says  (1),  ^'  It 
is  questioned  whether  the  sovereign  of  the  country  can  impose  a 
dut}r  on  goods  that  are  transported  either  by  land  or  upon  a 
river,  or  some  part  of  the  sea  which  may  be  called  an  accessary 
to  his  dominions :  now  it  is  certain  that  equity  does  not  permit 
the  exacting  of  duty  for  goods  which  has  no  manner  of  relation 
to  them ;  as  it  would  be  unjust  to  make  strangers,  who  only  pass 
throu^  a  country,  pay  a  poll  tax  which  is  laid  on  the  subjects 
to  defray  the  charges  of  the  state.  But  if  one  is  obliged  to  be 
at  any  charge  either  expressly  and  merely  for  securing  the  trans- 
portation of  goods,  or  amongst  other  things  for  that  use,  then, 
to  recompense  this,  some  duty  may  be  laid  on  those  foreign  com- 
modities, provided  it  be  not  higher  than  the  reason  of  exacting 
it  requires;  for  on  that  depends  the  justice  of  customs  and 
taxes.** 

Vattel  says  (2),  ^^  The  construction  and  pteservation  of  bridges 
and  canals  being  attended  with  great  expence,  the  nation  may 
very  justly  oblige  all  those  to  contribute  to  them  who  receive 
advantage  from  their  use :  this  is  the  legitimate  origin  of  the 
right  of  toU.  It  is  just  that  a  traveller,  and  especially  a  mer- 
chant, who  receives  advantage  from  a  bridge,  or  canal,  or  a  road, 
in  his  own  passage,  and  in  the  more  commodious  conveyance  of 

(1)  Grotius,  b.  2.  c.  2.  s.  14.  (2)  Vattel.  b.  1.  c.  9.  s.  103. 
pp.  154,  5,  p.  44. 
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his  merchandizey  sl^ould  help  to  defray  the  expeace  of  these  use* 
fid  establishments,  by  a  moderate  contribution;  and  if  the 
state  thinks  proper  to  exempt  the  citizens  from  paying  it,  she  is 
under  no  obligation  to  gratify  strangers  in  this  particular.  But,'^ 
continues  he  ^^  the  arbitrary  or  customary  law  of  nations  at  pre- 
sent tolerates  this  abuse,  while  it  is  not  carried  to  such  an  excess, 
as  to  destroy  commerce." 

In  speaking  of  the  rights  of  staple,  pre-emption,  and  toll,  it 
has  not  been  thought  necessary  to  consider  the  question  of  carriage 
over  the  territory  belonging  to  any  state,  separately  from  the 
question  of  carriage  over  the  sea  belonging  to  the  same  state; 
because,  if  we  succeeded  in  proving  that  a  property  m^y  be 
acquii*ed  as  well  in  the  sea  as  in  the  land  oY  rivers,  it  will  fol- 
low, that  the  ri^ts  which  that  property  gives,  namely,  the 
rights  of  levying  tributes  and  imposing  conditions  upon  stran- 
gers for  the  use  of  what  is  ours,  will  be  equally  well  founded  in 
maritime  and  in  territorial  case&.  The  rights,  therefore,  of  toll» 
pre-emption,  and  staple,  we  suppose  to  arise  upon  the  sea  as 
amply  and  advantageously  as  upon  the  lands. 

How  die  free-         These  are  the  principles  which  generally  prevail  with  respect 
modified  by         to  the  freedom  of  commerce  and  passage  over  the  land,  navigable 

rivers,  and  seas  of  a  state,  when  there  is  no  treaty  regulating 
t^e  subject ;  but,  in  modern  times,  we  have  seen  that  almost  all 
ti^e  states  of  Europe  have  fixed  a  definite  rule  by  express  trea- 
ties with  one  .or  more  particular  states  ( 1 ).  Thus,  by  the  treaty 
of  17B6,  between  Great  Britain  and  France  in  particular,  it  is 
declared,  that  there  shall  be  a  reciprocal  and  entirely  perfect 
liberty  of  navigation  and  commerce  between  the  subjects  of  each 
state,  in  all  their  kingdoms  and  territories,  for  all  kinds  of  goods, 
in  those  places,  upon  the  conditions,  and  in  such  manner  and 
form,  as  ip  the  following  parts  of  the  treaty  are  prescribed  (2) ; 
and  that  the  subjects  and  inhabitants  of  tjbe  respective  dominions 
shall  have  liberty  freely  and  securely^  without  licence  or  passport, 
general  or  special,  by  sea  or  by  land,  or  in  any  other  way,  to 
enter,  travel  through,  remain  in,  and  return  from  the  resp^tive 
territories,  and  to  buy  and  purchase  as  they  please;  conducting 
theknselves,  nevertheless,  accordijig  to  the  laws,  and  in  a  peaceable 
manner  (S).    It  is  then  provided,  that  the  subjects  of  each  state 

(1)  Ante,  38,  39.  (2)  Treaty  1786,  art.  1. 

(3)  Art.  4. 


treaues. 
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shaD  lunre  leave  to  eome  with  their  sh^s,  and  goods  on  board, 
tbe  trade  and  importation  whereof  are  not  prohibited  by  the 
laws  of  either  kingdom,  and  to  enter  into  every  part  of  the 
country,  ports,  and  rivers  in  Europe;  and  to  remain  there,  and 
to  have  houses,  or  to  lodge  with  others,,  and  to  buy  freely,  and 
to  deposit  goods  in  warehouses,  and  to  expose  them  to  sale, 
without  being  obliged  to  bring  them  to  marts  and  fairs.  Nor  are 
they  to  be  burthened  with  ^y  imposition  or  duty,  except  those 
on  ships  and  gdods  regulated  by  the  treaty,  or  those  to  whidi  the 
subjects  of  the  two  states  shall  themselves  be  liable.  A  tarif  or 
list  of  duties  is  then  fixed,  and  a  prohibition  of  dealing  in  parti- 
cular ommenited  goods ;  and  then  ibUow  other  regulations  con- 
to  the  commercial  olgects  of  this  treaty. 


So  fay  the  general  treaty  between  tbe  king  of  SaidiBia,  Aus- 
tria, Englaiid,  Russia,  Prussia,  and  France,  of  the  25th  May 
1815  (1),  certain  principles  of  regulation  for  the  free  navigation 
of  certain  rivers  in  Europe  were  fixed;  and  it  was  declared,  that 
the  navigaticai  of  a  river  which  sepacates  or  traverses  several 
stales  shoidd,  from  the  point  where  the  same  becomes  navigable 
to  its  mouth,  be  caitirely  free,  and  shall  not,  in  reqpect  to  com- 
necoe,  be  prohibited  to  any  one;  it  being,  hoMrever,  understood, 
^lat  the  regulations  with  regard  to  ^  pdioe  of  such  navigation 
should  be  reqpecfeed,  as  diey  woukl  be  framed  alike  for  ally  and 
as  &irorable  as  possible  to  the  .commerce  of  all  nations. 


(1)  See  CoUeeiion  of  Treaties  of  A.D.  1815,  pp.  134,  &c. 
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CHARV. 

Of  Subjects,  AlienSt  Denization,  and  Naturalization  ; 

and  the  Commerce  of  Aliens. 

Of  subjects  and    TJPON  the  before-mentioned  principle^  that  a  nation  has  » 

right  to  limit  her  ovm  commerce,  and  to  prohibit  the  inter- 
course of  strangers  with  her  subjects,  depend  the  municipal 
regulations  of  the  English  law  by  which  the  commerce  of  aliens 
is  affected,  and  which  we  will  now  proceed  to  consider.  Some 
discrimination  between  citizens  and  foreigners,  with  different 
degrees  indeed  of  rigour,  has  prevailed  in  the  laws  of  all  or 
most  countries;  and  no  jurist  has  ever  yet  attempted  to  main- 
tain, that  a  foreigner  can  justly  claim  to  be  incorporated  into  the 
chdl  community  of  another  state, '  and  to  enjoy  the  municipal 
rights  of  natural  subjects  (1).  The  law  of  this  realm  marks  out 
with  great  clearness  the  characteristics  by  which  British  suhjeds 
are  to  be  distinguished  from  aliens,  and  the  various  rights,  im- 
munities, limitations,  and  prohibitions,  wherein  aliens  are  pecu- 
liarly indulged  or  restricted.  As  the  enactments  and  decisions 
upon  this  subject  have  no  where  been  very  amply  detailed,  and 
as  they  are  of  very  great  importance,  in  a  commercial  as  well  as 
in  a  political  point  of  view,  we  will  now  consider  them  in  detail^ 
as  far  as  they  relate  to  the  rights  and  liabilities  of  aliens  in  time 
of  peace,  reserving  the'consideration  of  the  provisions  relating  to 
alien  enemies  and  neutrals  to  that  division  of  the  subject  in 
which  it  is  proposed  to  inquire  how  the  commerce  of  a  country 
may  be  a£Pected  by  the  acts  of  foreign  states  during  war. 

Lord  Coke,  in  his  report  of  Calvin's  case  (2),  thus  divides 
the  inhabitants  of  a  state:  Every  man  is  either  alienigena, 
an  alien  born,  or  subditus,  a  subject  bom :  every  alien  is  either 
a  friend  that  is  in  league,  or  an  enemy  that  is  in  open  war : 

(1)    1  Woodeson's  Via.  Lect.    but  see  Tucker  on  proposed  Genfr- 
3C8.   2  Smith's  W.  N.  25 1 , 2.  Bac.     ral  Natiiralization  Bill. 
Ab.  Alien,  C.  bj'  Gwiliim,   notes  ;         (2)  7  Coke's  Rep.  17. 
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erery  mbject  is  either  naius^  bom,  or  datus,  given  or  made : 
and  from  the  whole  report  of  Calvin's  case,  and  from  the 
elonentaiy  writers,  it  appears  to  be  a  general  rule,  that  persons 
bom  within  the  allegiance,  power,  or  protection  of  the  crown  of 
England  are  natural-bom  subjects ;«  and  that  all  who  are  born 
out  of  such  allegiance,  power,  or  protection,  are  aliens  bom,  and 
continue  aliens,  unless  afterwards  made  denizens  or  naturalized ; 
and,  consequently,  those  who  are  bom  in  England,  Scotland, 
Wales,  and  Ireland,  or  in  his  majesty's  colonies  or  plantations,  or 
on  those  parts  of  the  ocean  which  are  reputed  the  English  seas, 
are  not  aliens,  but  natural-bom  subjects,  and  entitled  to  all  the 
privileges  and  subject  to  all  the  duties  of  that  character  (1). 
The  principle  upon  which  tins  rule  proceeds  is,  that  since  every 
man  who  is  bom  within  the  king's  alle^ance,  firom  the  time  of 
his  birth,  owes  a  natural  allegiance  to  the  crown,  in  return  for 
the  protection  which  the  crown,  as  the  guardian  of  all  infants, 
affi>rds  him  from  the  instant  of  his  birth,  and  which  debt  of  alle- 
giance renders  him  incapable  of  receiving  the  advantages  of  a 
natural-bom  subject  firom  any  other  state,  it  is  but  just  that  these 
advantages  should  be  given  to  him  by  the  state  of  which  he  is 
actually  a  native.  It  is  therefore  established,  that  even  the  chil- 
dren of  aliens,  if  bom  under  the  obedience  of  the  king,  are  na- 
tural-bom subjects  (2).  Thus,  if  husband  and  wife,  being  natives 
of  France,  come  into  England,  and  here  have  issue  a  son,  this 
son  is  a  liegeman,  that  is  to  say,  a  naturalrbom  subject,  though 
his  fieither  and  mother  were  aliens  (S).  There  appears,  however, 
formerly  to  have  been  one  particular  in  which  he  was  not  upon 
an  equality  witb  other  natural-bom  subjects :  for  by  the  course  of 
the  exchequer,  the  son  of  an  alien,  though  bom  within  the  realm, 
being  a  merchant,  was  to  pay  the  customs  and  duties  as  an  alien 
for  the  first  generation  (4).  However,  this  particular  revenue 
distiiiction  is  now  abolished  (5),  and  the  general  rule  remains 
unshaJ[en  which  is  laid  down  in  Calvin's  case  (6),  that  whoever  is 
bom  within  the  king's  power  or  protection  is  no  alien.     And 


(1)  1  Bla.  Com.  366.  7  Co.  - 
4  h.  19  6.  20  a.  b.  22  6.  24  b. 
Vaughan's  Rep.  279.  1  Ventris, 
413.  Com.  Dig.  Alien.  A.  B. 
MoUoy,  237.  Puff.  b.  4.  c.  5. 
t.8. 

(2)  Jenk.  5  Cent.  Case  91. 
^here  the  difference  between  the 
English  and  the  French  law  is  no- 
ticed. / 1  fila.  Com.  373,  4.  But 
•ec  1  Wood.  386. 


(3)  Dyer,  224  a.  Jenk.  5  Cent. 
Case  9 1 .  Hardr.  335 .  Macdo- 
nald's  Case.  Foster's  C.  L.  59. 
1  Bla.  Com.  373. 

(4)  Hardr.  335.  Lit.  Rep.  141. 
Com.  Dig.  Alien,  C.  7.  Hale's 
Tracts  by  Hargrave,  210. 

(5)  24  Geo.  3.  sess.  2.  c.  16. 

s.  1. 

(6)  7  Coke,  25  a. 
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'  lord  Coke  observes^  that  it  is  neither  the  climate  nor  thesoil^but. 
the  li^eanoe  and  obedience,  that  make  the  subject  bom.  It 
therefore  is  necessary  to  ascertain  what  diall  be  understood  by 
the  power,  protection,  or  allegiance  of  ihe  king  {I).  We  will 
first  consider  the  tenor  of  the  common  law  on  this  subject,  and 
^  then  the  alterations  which  stalutes^  have  subsequently  introduced* 

The  strict  rule  of  the  common  law  seems  to  have  been,  that 
none  were  considered  as  bom  under  the  alliance,  power,  or 
protection  of  the  king;  that  is  to  say,  none  were  admissible  as 
nahtralAyoTn,  if  they  were  not  bom  in  a  place  actually  possessed,  at 
the  time  of  their  birth,  cither  by  the  king  himself,  or  by  some 
prince  subject  to  him  and  doing  him'  homage  for  it;  except,  first, 
the  children  of  any  subjects  beyond'  sea,  which  subjects  at  the 
birth  of  those  children  should  be  in  the  service  of  the  cravm  (2), 
as,  for  instance,  embassadors,  their  attendants,  and*  others; 
secondly,  the  sovereign's  children  born  during  the  royalty  of 
their  parent  (3) ;  and  thirdly  and  chiefly^  the  heir  of  the  crown 
wherever  bom.  The  principle  upon  which  the  common  law 
proceeded  appears  to  have  been  this ;  that  as  no  one  can  owe  a 
natural  allegiance  to  two  independent  sovereigns  at  once,  and  as 
every  one  owes  a  natural  allegiance  to  the  sovereign  under  whose 
allegiance  he  was  born,  it  would  be  an  inconsistency  in  the 
English  law  to  admit  as  natural*bom  subjects  of  Great  Britain 
persons  bom  in  the  allegiance  of  an  independent  sovereign  who 
may  by  possibility  become  the  enemy  of  the  British  crown. 
Therefore  it  was  thought  necessary  strictly  to  enforce  the  rule, 
that  none  but  the  children  of  subjects,  who  at  the  birth  of  such 
children  were  in  the  serrice  of  the  crown,  the  savere^'s 
children  bom  during  the  royalty  of  their  paroit,  and  the  heir 
of^the  crown  wherever  bom,  should  be  oonsidered  as  natural- 
bom,  unless  they  were  bom  in  a  place  actually  possessed  at  ^be 
time  of  their  birth  by  the  king  himself,  or  by  some  prince  subject 
to  him  and  doing  him  homage  for  it.  'We  will  analyse  Ais  rule^ 
and  illustrate  it  by  a  short  reference  to  the  authorities  fi*om 
which  it  has  been  collected.  It  was  necessary  that  the  claimant, 
not  being  the  heir  to  the  crown  or  the  child  of  a  subject  beyond 
sea  in  the  king'^  service,  should  have  been  born  in  a  place  actu- 


j(l)    As  to  the  ixnport  of  the        (2)  Dyer,  224  a.  —  Com.  Dig. 

terms  allegiance  or  legianoe  inge'  Aliens^  B.l . 
neral,  see  Calvin's  Case,  7  Co.  25.        (3)  25  £dw.  3.  stat*  2. 
andCo.Litt  129  a. 
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allj  possessed  by  the  king  himself^  or  by  some  prince  subject  tai 
him  and  doing  him  homage  for  it. 

If  any  pardcilhur  fdace  was  within  the  dominion  of  the  king 
Umselfy  acoonfing  to  Mr.  Justice  Blackstone  (1)9  it  followed  of 
necesaily  lliat  every  in&nt  born  in  that  place  must  by  the  com* 
mon  law  be  a  natural  subject,  because  he  owed  a  natural  idle* 
giaace  in  return  for  the  protection  which  from  the  instant  of 
his  birth  was  afibrded  to  him  by  the  crown.     If  the  place  was 
within   the    dominion  of  some  prince  subject  to  tht  king  of 
England,  and  d<nng  him  homage  for  it,  still  the  same  reason  ap^ 
pUes ;  for  such  a  place^  though  not  within  the  immediate  domi- 
nion of  the  king  of  En^^and,  yet,  according  to  Lord  Coke,  in 
Calvin's  case  {9),  is  still  within  the  fee  of  the  kinff,  and  conse- 
4jaeadj  within  his  power,  protection,  and  allegiance.     So  the 
Welch,   before  the  annexation  of  their  country  by  Edward  I, 
were  natniBl-bom  subjects  at  ommion  law,  as  subjects  to  the 
prifices  of  Wales,  who  were  homagers  to  the  king  of  England,  (3). 
So  were  the  Scotch  in  Edward  the  first's  time,  during  the  king 
of  Scotland's  homage  to  him  and  to  other  kings  of  England,  as 
Umg  as  it  continued.     But  it  was  necessary,  by  the  rule  we  are 
examining  that  the  place  from  which  the  claim  to  the  rights  of 
a  natnral-bom  sul^ect  was  deduced,  should  be  actually  possessed 
by  the  king  or  his  feudatory  prince;  for  if  the  sovereignty  of 
that  place  be  not  a  possession  de  facto^  but  only  a  dominion  dje 
jvre^  a  person  bom  within  the  king's  territory  may  by  nature 
owe  another  and  closer  alliance  to  another  sovereign,  who  is 
kmg  dg  Jacto,     Though,  says  Lord  Coke,    in   the    case  of 
Galvm  (4),  the  king  of  Englwd  hath  absolute  right  to  other 
kingdoms  or  dominions,  as  France^  Aquitain^  Normandy,  &c 
yet  seeing  the  king  is  not  in  actual  possession  thereof,  none  bom 
tfiere  since  the  crown  of  England  ,was  out  of  actual  possession 
thereof^  are  subjects  to  the  king  of  Engllmd.     And  again,  in  the 
^""^^  P<^  (^X  Loi^  Coke  declares,  that  ^*  if  enemies  shoidd 
come  into  any  of  the  kii)g's.doqMpi(XM»  ftnd  surprise  any  castle  or 
fort,  and  possess  the  same  by  hostility,  and  htive  issue  there,  that 
usue  is  no  subject  of  die  king,  though  he  be  born  within  his 
dominions,  for  that  he  was  not  bora  under  the  king's  legian^e 
or  obedience.    As,  en  the  one  hand,  persons  thus  bom  within  - 

(1)  1  Bla.  Gom.  369.  (4)    7  Co.   18  a.      Com.  Dig. 

(2)  7  Co.  216.       •  Aliens,  A. 

(3)  Vaugh.281.  j;5)  7  Co.  1^  «.  6.     Com.  Dig. 

Aliens,  At 
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a  part  of  the  king's  territory  not  in  his  actual  possession  are  to 
be  deemed  aliens^  so  on  the  other  hand  it  is  laid  down  (1),  that 
<<  if  the  king  of  England  enter  with  his  army  hostilely  the 
territories  of  another  prince,  and  any  be  bom  witliin  the  places 
possessed  by  the  king's  army,  and  consequently  within  his  pro- 
tection^  such  person  is  a  subject  bom  to  the  king  of  England,  if 
\  firom  parents  subjects,  and  not  hostile.''     It  was  further  indis- 

pensable that  the  place  thus  required  to  be  actually  possessed  by 
the  king  or  his  feudatory  prince  should  be  possessed  at  the 
time  of  the  children's  birth ;  for  otherwise  such  children  would 
have  owed  to  the  sovereign  actually  possessing  that  place  at 
their  birth  a  natural  allegiance,  which  they  could  not  have 
shaken  off  in  favour  of  any  previous  or  subsequent  possessors. 
Thus  Lord  Coke  goes  on  to  state^  that  (2)  the  time  of  his  birth 
is  of  the  essence  of  a  subject  bom ;  for  he  cannot  be  a  subject 
of  the  king  of  England,  unless  at  the  time  of  his  birth  he  was 
under  the  legiance  and  obedience  of  the  king.  And  that  is  the 
reason  that  antenati  in  Scotland  (for  that  at  the  time  of  their 
birth  they  were  under  the  legiance  and  obedience  of  another 
king)  are  aliens  born,  in  respect  of  the  time  of  their  birth. 
And  again  in  the  same  case  it  is  said,  he  cannot  be  a  subject  c^ 
one  kingdom  that  was  bom  under  the  legiance  of  a  king  of 
another  kingdom,  albeit  afterwards  one  kingdom  descend  to  the 
king  of  the  other. 

With  respect  to  the  above-mentioned  excepticms  allowed  by 
the  common  law  in  favour  of  children  of  the  king's  subjects  bom 
beyond  sea,  who  at  the  birth  of  such  children  should  be  in  the 
service  of  the  king;  as  for  instance,  embassadors^  their  attendants, 
^nd  others,  it  will  easily  be  perceived  that  these  exceptions  pro- 
ceed upon  the  very  same  principle  with  the  rule  itself.  For  as 
aa  embassador  and  his  'Suite  do  not  ow«  even  a  local  allegiance 
to  the  sovereign  into  whose  country  they  are  sent^  and  continue 
in  the  allegiance  only  of  their  own  sovereign,  whom  indeed  the 
embassador  represents,  their  children  bom  under  such  drcum- 
stanoes  are  not  in  the  protecti<m  of  the  sovereign  in  whose'  terri- 
tory they  are  bom,  and  therefore  owe  him  no'nktural  allegiance. 
So  that  tfiere  was  no  reason,  even  at  common  law,  against 
acknowledging  them  as  natural-bom  objects  of  the  British 
sovereign,  to  whom  natural  allegiance  was  really  owing  fit)m 


(I)  Vaugb.  281. 286.    2  Vent.  6.        (2)  7  Co.  18  b. 
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them.  And  accordmgly  lord  Coke,  in  Calvin's  C(ise(l)^  dis- 
tincdj  declares  the  exception  in  these  words:  If  any  of  the 
king's  ambassadors  in  foreign  nations  have  children  there  of 
their  wives  being  English  women,  by  the  common  law  of  Eng;: 
land  they  are  natural-bom  subjects;  and  yet  they  are  bom  out 
of  the  king^s  dominions.  And  that  the  children  of  ambassador's 
attendants  are  specifically  included  within  the  exception  in  favour 
of  ambassadors,  has  been  expressly  decided  by  lord  Holt;  who 
declared  (2),  that  a  person  may  be  born  at  Roan,  and  yet'  infra 
l^antiam  AngluBy  within  the  legiance  of  England,  as  if  attend- 
ing on  an  ambassador.  In  like  manner,  the  allegiance  of  other, 
subjects  beyond  sea,  in  the  service  of  the  king,  continues  unin- 
terrupted ;  and  therefore  the  children  of.  suqh  subjects,  equally 
with  the  children  of  ambassadors  and  their  attendants,  shall  enjoy 
the  privileges  of  natural-bom  subjects.  And  in  the  Rolls  of 
Parliament,  17  Edw.  3.,  we  find  (S)  that  it  was  resolved 
^  by  all  the  lords,  that  children  of  subje<^  beyond  the  sea,  in 
<^  the  service  of  the  king,  shall  be  inheritable.''  By  the  statute 
25  Edw.  8.  Stat.  2.  de  natis  uUra  mare  (of  persons  born  beyond  sea), 
it  b  declared^  that  the  exception  in  favour  of  the  king's  children 
was  always  a  part  of  the  law  of  the  crown  of  England.  And  the 
reason  is  the  same  as  in  the  last  exception:  for  if  the  children 
bom  beyond  sea,  while  their  parents  are  in  the  king's  service, 
are  deemed  to  be  within  the  allegiance  of  the  king,  a  fortiori  the 
children  of  the  king  himself,  wherever  bom,  must  be  within  the 
king's  alle^ance.  But  in  order  to  give  effect  to  the  exceptions 
in  fiEivour  of  children  born  beyond  sea,  whose  parents  were  sub- 
jects in  the  king's  service,  it  was  necessary  that  those  parents 
should  be  in  that  service  at  the  very  time  of  the  birth  of  such 
children.  This  may  be  gathered  from  the  language  of  the  Rdl 
irf*  Parliament  of  17  Edw.  8.,  which  says,  that  children  of  subjects 
born  beyond  the  sea,  in  the  service  of  the  king,  shall  be  inherit- 
sble.  Ifit  were  otherwise,  every  such  child,  at  the  time  of  his  birth, 
would  have  owed  to  the  sovereign,  in  whose  territory  he  was  bom, 
a  natural  allegiance,  which  no  subsequent  embassy  or  employment 
of  his  parents  could  have  enabled  him  to  shake  off.  There  is 
no  decision  shewing  whether  persons  claiming  a^  the  king's 
children  may  be  deemed  natural-bom  subjects,  if  their  fiither 


( 1 )  7  Co.  18  a.    Calvin's  Case.        (2)  Anon.  Corobcrhatcb,  212. 
Cro.  Car.  601.  March,  91.    Jenk.  (3)  See  note  in  Dyer,  224  (fl). 

Cent.  3.  b.  1.  p.  166.  n.29. 
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vrh%  not  kijbg  at  the  time  of  their  birth :  but  it  idKnld  aeem  that 
in  thU  case  they  must  ell  be  deemed  alidi^  except  the  imme- 
-diate  heir  to  the  cro\tn ;  and  that  even  Ike  must  be  deemed  an 
alien  until  the  moment  when  the  cro^n  devolves  upon  him. 
For  the  words  of  enactment  as  to  th^  king's  children,  seem 
to  apply  only  to  the  inheritance  of  the  irown  itself.  "  The  law 
^*  of  the  crffmn  of  England  is,  and  alf^ciys  hath  been  such,  that 
'^  iiie  children  of  the  kings  of  Englaild5  in  whatsoever  parts  they 
''  bjS  bom,  in  England  or  elsewhere^  m  able  and  ought  to  bear 
*^  the  inheritance  after  the  deatfi  of  their  ancestors.'^  Even  the 
heir  of  the  crown,  until  the  crown  devolves  upon  him,  seems  to 
owe  a  natural  allegiance  to  the  foreign  mdimrch  in  whose  domi- 
nions he  is  bom,  which  he  cannot  retain  consistently  with  his 
allegiance  to  the  British  kings ;  which  nevertheless  he  ought  not 
to  be  permitted  to  shake  off  untU  his  actual  succession  to  the 
•crown;  because,  perhaps,  by  death,  or  other  events,  the  crown 
may  never  devolve  upon  him  at  all.  But  as  doon  as  the  crown 
does  devolve  upon  him,  then  he  becomes  emancipiated  from  the 
foreign  allegiance ;  because  no  allegiance  at  all  can  ever  be  due 
fromone  independent  sovereign  to  another. 

It  may  seem  a  hardship,  where  aii  English  &ther  and  an 
English  mother  have  a  son,  the  father  residing  in  Epgland^  but 
the  mother  being  abroad  at  the  time  of  the  in&nf  s  birth,  that 
such  infant  should  have  been  considered  as  an  alien  at  common 
law :  but  as  there  is  no  authority  to  establish  that  he  would  have 
-been  held  a  natural-bom  subject,  it  must  be  concluded  that  the 
rule  of  the  common  law  was,  that  none  were  admissible  as  natu<» 
ral-bom,  if  they  were  not  bom  in  a  place  actually  possessed  at  the 
time  of  their  birth,  either  by  the' king  himself  or  by  some  prince 
doing  homage  to  him  for  it:  except,  first,  the  children  of  any  sub- 
jects bom  beyond  sea,  who  at  the  birth  of  those  children  dipuld 
be  in  the  service  of  the  crown;  secondly,  the  sovereign's  children 
born  during  the  royalty  of  their  parent ;  ,ajld  tlsiifdly,  and  chiefly, 
the  heir  of  the  crowii  wherever  bom.  (1)        ^ 

But  various  statutes  have  now,  in  favoi*  of  'foreign  commercej* 
broken  through  these  rules;  and  many  de^riptions  of  persons  are 


(0    But    see  VatteN  L.  N.  issue  there,  such  issue  is  alien; 

§  215.  p.  102.     Vin,  Ab.  Alien,  but  Xt  is   otherwise  in  our  law. 

A.  2.    Bv  the  French  law,,  if  on  Jenk.  1st  Cent.  Case  2. 
English  husband  and  wife  have 
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now  to  be  ccmsidered  as  born  within  the  power,  protection,  or 
aOegiance  of  the  king,  who  came  under  none  of  the  denomiha- 
tions  defined  by  the  common  law;  the  first  alteration  was  made' 
by  the  statute  2'5  Edw.  3.  stat.  2.,  which,  afler  declaring  what 
was  the  common  law  tnth  respect  to  the  heirs  of  the  cra^n^  and 
enacting  that  certain  persons  therein  mentioned  by  name,  who  ' 
had  been  born  abroad,  should  be  from  thenceforth  able  to  have 
and  enjoy  their  inheritance  after  the  death  of  thefir  ancestors  in 
all  parts  within  the  legiance  of  England,  as  wflfl'  as  th()>e  that  * 
should  be  bom  within  the  same  legi8A\ce,  whfeh  is  the  highest 
privilege  I  of  a  natural-born  subject,  proceoued  to  make  this' 
furthier  'enactment,  *^  that  all  ch.i1dr«A  U)tfritors  which  from ' 
h^iceforth  shall  be  bom  without  th^ legiance  d/  the  king  Whose' 
fathers  and  mothers  at  tlie  time  of  the  birth  be  and  shall  be  at 
tbefiiith  and  legiance  of  lAurting  (or  to  translate  the  original 
French  more  correctly^  ^"fe  and  shall  be  within  the  fealty  and 
of  the  allegiance  oTtteUitg")  of  England,  shall  have  ami  enjoy 
the  san^  benefits  and  advantages,  to  have  and  bear  the  inherit- 
ance witfiin  the  same  legiance,  as  the  other  inheritors  aforesaid 
in  time  to  come :  so  always  that  the  mothers  of  such  children  d9 
pass  the  sea  by  the  licence  and  wills  of  their  husbands.'^  Brooke 
indeed  says,  that  persons  born  beyond  sea  of  English  parents 
were  inheritable  at  the  common  law ;  but  this  seems  contrary  to 
the  general  opinion^  and  Brooke  himself  confesses  that  the  point 
is  made  clear  by  the  statute  (1);  since  which  enactment  it  is 
clear  that  if  a  merchant  or  other  British  subject  continue  beyond 
sea  to  merchandize,  and  has  issue  there  by  an  English  woman, 
his  wife,  such  issue  shall  inherit  (2).  So  it  is  said  if  the  wife  be 
an  alien,  for  sbe  is  sub  potestate  viri,  and  by  the  common  law 
partus  sequitur pairem  (S).  But  it  was  otherwise  if  the  parents 
went  or  stayed  beyond  sea  without  licence.  (4) . 

By  the  statute  of  7  Ann.  c  5.  (5)  it^  was  enacted,  "  that  the 
children  of  all  natural-bom'  subjects  born  out  of  the  legiance  of 
her  majesty^  her  heirs  and  successors,  shall  be  deemed,  adjudged^ 
and  taken  .to  he  natural-born  sulgects  of  this  kingdom,  tp  all 

intents;  constructions,  and  purposes  whatsoever."     It  will  be 

.  .  '  •  ' 

-I  -  — ■ —  -  -  ■  _— ^_^..^-^_^^ 

(1)  Bro.Ab.  Descent,  pi.  47.  tit.  (2)  Cro.  Car.  601.  '  Com.  Pig. 

Itenizen,  pi.  6.    Vln.  Ab.  Alien,  Aliens,  B.  1. 

A.  2.  pi.  1.  7.  12.  15.  ,  Vattel'§  (3)  Id-  ib. 

I^.  N.  (  215.    p.  102.  Cpbbetfs  (4)    Cro.  Efo.  3-   1  Si^.  108. 

J^t.    Tri.  585.      Jenk,    1    Cent.  CoouDig.  Aliens,  B.  J. 

Case  2.  (5)  And  see  10  Ann,  c.  5. 
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observed  that  the  word  legiance  is  in  this  act  used  in  a  sense 
rather  different  from  that  in  which  it  is  generally  taken :  for  here 
it  signifies  to  be  bom  out  of  the  king's  domain ;   in  ordinary 
piurlance  it  signifies  to  be  bom  out  of  the  sphere  of  thai  duty 
'  which  is  owing  to  the  king  as  sovereign  of  England.     In  the 
'preamble  to  the  statute  of  the  13  Geo.  3.  c.  21.,  the  word 
legiance  is  used  in  the  sense  of  domain,  and  the  term  allegiance^ 
which  is  the  very  same  word,  is  used  as  the  duty  owing  to  the 
king.     In  order  therefore  to  avoid  confusion  it  is  necessary  to 
observe,  that  though  legiance  or  allegiance  is  the  word  sometimes 
employed  to  signify  domain^  yet  when  we  state  it  as  a  rul^  that 
thote  only  who  are  bdm  with6(|it  the  allegiance,  power,  or  pro- 
tection of  the  kin^  are  aliens,  ^e  mean  those  who  are  bom 
beyond  the  sphere  of  the  duty  owing  to  the  king  as  king  of 
England,  not  those  who  are  bom  without  the  king's  domain^ 
because  we  have  seen,  both  by  common  law  and  by  statute,  many 
are  bom  out  of  <the  king's  allegiance  in  the  sense  of  domain^  who 
are  not  bom  out  of  his  alliegianc^  in  the  sense  of  duty.  ( 1 ) 

The  statute  of  4  Geo.  2.  c.  SI.  exphdns  the  above-mentioned 
clause  in  the  statute  of  Anne,  by  enacting  ^*  that  all  childr^i 
born  out  of  the  legiance,  that  is  out  of  the  domain  of  the  crown 
of  England,  or  which  shall  hereafter  be  bom  out  of  such  l^iance, 
Yfho^  fathers  were  or  shall  be  nature-born  subjects  of  the  crown 
of  England  or  of  Great  Britain  at  the  time  of  the  birth  of  such 
children  respectively,  shall  and  may,  by  virtue  of  the  said  recited 
clause  in  the  said  act  of  the  seventh  year  of  the  reign  of  her  said 
late  majesty,  and  of  this  present  act,  be  adjudged  and  taken  to 
be,  and  all  such  children  are  hereby  declared  to  be,  natural-bom 
subjects  of  the  crown  of  Great  Britain,  to  all  intents,  construe- 
tions,  and  purposes  whatsoever."    But  this  enactment  does  not 
extend  to  the  children  of  any  &ther  who  at  the  time  of  their 
birth  was  liable,  in  case  of  his  return,  to  the  penalties  of  treason  or 
felony,  or  was  in  actual  service  of  any  foreign  prince  then  in* 
enmity  with  the  crown  of  England.  (2) 

The  statute  of  13  Geo.  3.  c.  21*  after  reciting  :that  it  is  ex- 
pedioit  that  not  only  the  children  of  such  natural  bom  subjects 
as  reside  abroad,  but  their  children  also^.should  continue  under 


(1)  As  to  the  import  of  the    Co.  Lit.  121^  a, 
terms  legiance  and  allegiance,  see        (2)  4  Geo.  2.  c.21.  8.2. 
Calvin's  Case,  7  Co.  4  6.,  &c. 
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the  allegiance  of  his  majesty,  (that  is  of  course  not  wfthin  (he 
domain  but  within  the  obligation  of  the  duty  owing  to  the  king), 
enacts  that  all  persons  whose  fathers  by  the  statute  of  the 
4  Geo.  2.  are  entitled  to  the  rights  of  natural-bom  subjects,^ 
sfaali  be  adjudged  natural-bom  subjects  also ;  thus  the  provision' 
which  by  the  act  4  Geo.  2.  extended  only  to  the  children  of 
natural-bom  subjects  are  by  this  act  IS  Geo.  8.  extended  to  the* 
grandchildrm  also. 

But  it  is  provided  that  this  act  shall  in  no  way  affect  the 
statute  of  the  5  Geo.  1.  c  27.5  which  declares,  that  any  of  his 
majesty's  subjects  being  artificers  or  manufacturers  who  shall 
exerdse  or  teach  his  trades  in  any  foreign  country,  and  not 
return  within  six  months  after  warning  given  by  any  authorized 
person,  shall  be  deemed  an  alien.  The  statute  of  IS  Geo.  S. 
c.  21.  also  contains  a  specification  of  the  steps  to  be  pursued  by 
a  person  desirous  of  taking  the  benefit  of  its  enactments.  How« 
ever,  Mr.  Justice  Blackstone  informs  us  (1),  that  the  grand" 
ddUbren  compreh&ided  within  this  act  are  not  privil^d  in 
respect  of  the  alien's  duty,  except  they  be  protestants,  and  actu- 
ally reside  within  the  realm,  nor  shall  be  enabled  to  claim  any 
estate  or  interest  unless  the  daim  be  made  within  five  years  after 
the  same  shall  accrue.  (2) 

This  statute  and  sevehd  others  contain  provisions  for  con- 
firming the  rights'  of  natural-bom  subjects,  to  persons  bom 
abroad  before  certain  periods  therein  particularly  stated :  but  as 
those  periods  are  all  so  long  elapsed  that  scarcely  any  persons 
can  now  survive  who  could  be  benefited  by  the  provisions,  it  is 
not  neoessaxy  to  notice  them  in  detail. 

The  14  &  15  Hen.  &.  c.  4.  enacted,  that  even  Englishmen 
sworn  subjects  to  foreign  princes  should  pay  the  same  customs 
sod  impositions  as  other  strangers  of  the  parts  where  such 
Englishmen  should  inhabit.  But  this  is  not  noticed  in  the  sta- 
tute of  14  Geo*  S.  c.  84.  which  relates  to  the  same  subject; 
and  the  alien  du^^  we  have  seen,  has  been  repealed.  (S) 


(1)  These  create  a  condition  of  the  city  of  London  to  the  duty 
precedent.    1  Bla.  Com.  373.  called  scavage.   1  Bla.  Com.  316. 

(2)  1  Bhu  Com.  373.    Bat  the  note  24.    Mr.  Christian's  edit. 
24Geo.3.sess.2.c.l6.  repeals  the        (3)  24  Geo.  3.  sess.2.  c.  16.. 
aliens  duty,  though  not  the  riglit 

I3 


UK  Of  Subjects,  Aliens.  [Ck  5. 

.  Tlae  stfttute  ,9  Ann.  c.  21.  $  53.  enacts,  thi^  all  such  persons 
^8  shall  be  born  on  board  any  c^  the  ships  of  war  <Hr  P^et  ships 
to  be  employed  in  or  4bwt  the  trade  c^  the  Soqth  Sea  Coin-> 
pany ;  or  who  shall  b^  bom  in  any  of  the  plaoes  which  shall  be 
discovered  or  possessed  by  ihe  said  company,  or  ajay  of  their  de» 
pendencies^  shall  be  ac^udged  to  be  bom  within  the  allegiance 
<|f  hia  majesty,  and  shall  have  all  the.  privileges  of  a  natural- 
born  subject. 

Under  the  before-inentioned  25  Edw.  S.  stat  2.  the  following 
€afle  was  decided : — The  fiither  of  Joseph  Colt  and  his  mother 
eticeintcj  inhabiting  in  Calais  when  it  was  takqn  by  the  Fr^icfa, 
fled  into  Flanders,  and  there  the  woman  .was  delivered  of  the 
said  Joseph :  and  it  was  adjudged  that  he  shall  be  a  denizen, 
becavse  the  parents  were  bom  at  Calais,  and  he  himsdfwas 
begotten  there,  although  bom.  in  Fland«»  (I)*  But  th^  word, 
denizen  is  here  employed  very  incorrectly,  as  it  fi«quently  is  in  t^ei 
older  .statutesy.to  sl^iiy  not  an  alien  made  denixen  by  the  king'fif 
letters  patent,  or  other  legal  process,,  which,  as  we  shali  presently 
see,  isthe  strict  and  proper  sense  of  die  word,  but  a  parson  entided 
to  die  privileges  of  a  natiiral^bom  subject.  In  this  ease  Joseph 
Colt  came.withih  the  precise  words  of  the  statute,  his  father  and 
mother  being,  at  the  time  of  his  birth,  within  the  fealty  and  of 
the  allegiance  of  the  king.  Under  the  statute  of  Edward,  as 
explained  by  the  more  modem  enactments,  which  we  have  enu- 
merated^ it  is  sufficient  that  the  faiker  or  e^&i  gran^aiher  of  a 
ehild  were  endded  to  the  privilege  of  a  natural-bom  subject, 
without  regard  to  the  origin  of  the  mUher  or  gra$ubnotker. 
But  it  is  not  sufficient  e  converso,  that  ihe  grandmother  or  even 
the  mother,  be  a  natural-bom  subject,  unless  the  fiither  or  grand- 
father were  natural*bom  also  (2).  This  was  decided  in  the  case 
of  Doe  on  the  demise  of  Durouie  against  Jones  (3).  Henrietta 
Ktiigfat,  a  natural-born  subject,  quitted  the  kingdom,  and 
Aiai^ed  count  Duroare,  an  alien,  by  whom  she  had  a  son,  blim 
abroftd ;  and  the  question  was,  whether  this  son  was  capistble  of 
inheridng  lands  in  Ehgland,  as  heir  to  his  itfother :  LoM  Kenym 
said,  that  supposing  there  existed  any  doubt  respectfaig  ^H^ 
meaning  of  the  statute  25  Edw.  3.,  yet  the  subsequent  statutes 
^hich  had  been  passed  relating  to  this  subject,  operated  as  a 


(1)  Q%\e%  Case.     Dyer»  224.    Alieas  A. 

note  <a) (3)  4  T.  R.  300.   But  see 

(2)  1  Ventr.  422.     Com.  Dig.    Ab.  Aliens,  A. . 
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e3q>o6ttion  of  it ;  particularly  the  statute  4  Geo.  2. 
c  21^  wfaich  had  clpsed  the  quostioD,  by  enacting,  that  all 
cliildrea  bom  out  of  the  legiance  of  the  crown  of  Great  Britain^ 
whose  fathers  wese  natural-bom  subjects,  should  be  deemed 
natural-borQ  sal^ects:  dnd  also  the  statute  13  Geo.  S«  c.  21.^ 
which  extended  the  same  privileges  to  grandchildren,  but  stili 
confined  them  to  the  paternal  line.  From  which  it  clearly  fol- 
lowed, that  a  per^oBk  bora  in  foreign  parts,  and  of  Si  foreign  father f, 
did  not  derive  inheritable  blood  in  this  kingdcmi.  The  cele-^ 
brated  decision  that  the  natives  of  a  state  newly  annexed  t6  the 
British  dominions,  if  they  be  born  subsequently  to  that  annexation, 
shall  be  considered  aa  natural-born  subjects,  was  pronounced  in 
Calvin's  case,  to  which  we  have  already  so  often  referred  (1). 


From-  this  examination  of  the  principles  of  the  common  law, 
the  relaxations  introduced  by  the  atatutes,  and  the  leading  deci- 
sions thereon,  we  collect  that  the  rule  is,  that  persons  bom  within 
the  all^iance,  power,  or  protection  of  the  crown  of  England,  are 
nstoial-boni  subjects;  which  words,  allegiance,  power,  or  pro- 
tection, at  this  day  embrace  not  only  persons  born  within  the 
deoainions  <^  -his  majes^^  or  of  his  homagers,  and  the  childrea 
ef  «b|Kt8  in  the  service  of  the  king  abroad,  and  the  king's 
di&beii,  and  die  heirs  of  the  crown,  all  of  whom  were  naturat- 
bom  sabjecta  by  the  'cammm  laiOj  but  also,  under  the  stqihttei 
above^nienlionad,  all  persons,' though  born  abroad,  whose  fathers 
or  gnndfathcsa  bjr  the  fother^s  side  were  natural-bom  subjecta 
at  oommcm  law,  unless  the  father  or  paternal  grandfather, 
febrongfa  whom  the  claim  is  made,  was  at  the  time  of  the  lurth 
of  soch  chitdren  liable,  in  case  of  his  return  into  this  country, 
to:  the  penalties  of  treason  or  felony,  or  was  in  the  actual  service 
af  any  foreign  prince  then  at  enmity  with  the  crown  of  England : 
txcepting  always  from  the  benefit  both  of  the  commgn  law  and 
«f  the  statutes,  those  artificers  and  manufiu^urers  who  are 
dadaved  aliens  bythe  5  Geo.  1.  c.  27* 

It  is  necessary  to  be  understood,  that  whenever  wie  have  sp^k^ 
df  ri^ts  daknad  froln  tSie  king's  territory,  dt  by  t(be  servioc^  of 
Ihe  king  beyond  sea,  we  have  viewed  the  king  oiily  as  kiffg  &f 
Great  Britain.  For  persons  bom  in  transmarine  territories 
belonging  to  the  king  in  any  other  right  than  in  the  right  of  the 


(1)  7  Coke,  p.  1.    Bac.  Ab.^Vliens,  A* 
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English  crown,  83,  for  instance^  the  Hiauoverians,  and  persons 
doing  service  to  the  king  as  officers  oF  such  transmarine  terri- 
tories, are  obvioui^ly  not  included  within  the  meaning  of  the 
common  law.  The  accuracy  of  this  construction  is  established 
by  the  reasoning  in  the  case  of  Craw  and  Ramsey  (1).  It  being 
thus  established,  that  persons  bom  within  the  alliigiance,  power, 
or  protection  of  the  crown  of  England,  are  alone  ^ititled  to  be 
'  considered  as  natural-bom  subjects;  it  will  be  readily  perceived, 
that  all  other  persons  are  aliens  unless  they  be  made  detiizeiUy 
or  naturalized. 


Of  DeniuOoo.  The  meaning  of  the  word  deniaen  in  law  has  been  not  a  little 
perplexed  by  the  indiscriminate  emplojmient  of  it  to  s^ify  both 
a  natural-bom  subject,  and  an  alien  legally  invested  with  some 
of  the  privileges  to  which  a  natural-bom  subject  is  entitled*  The 
only  signification  in  which  the  word  can  be  properly  employed^ 
is  that  of  an  alien  who  has  been  legally  invested  with  soine  of  the 
privileges  to  which  a  natural-bora  subject  is  entitled  (2).  This 
he  may  be  for  life  or  for  years,  or  tohimandthe  issue  of  bisbody^ 
or  to  him  and  his  heirs  generally,  or  for  a  particular  purpose^  or 
on  condition  (S).  Denizen^  said  lord  Bacon,  in  his  speech  as  coun- 
sel for  Calvin,  is  sometimes  confounded  with  a  natural-born  sub- 
ject: and  he  proposes  to  use  the  word  denizen  in  its  legitimate 
sense.  *^  A  denizen "  (says  he),  '<  is  one  that  is  but  subdUus 
insitivus,  or  adoptivus,  a  subject  engrafted  or  adopted,  and  is 
never  by  birth,  but  only  by  the  king's  charter,  and  by  no  other 
mean,  come  he  never  so  young  into  the  reabn,  or'stay  he  never 
so  long.  Mansion  or  habitation  will  not  indenize  him ;  no,  nor 
^wearing  obedience  to  the  king  in  a  leet,  which  doth  in  law  the 
sul:ject;  but  only,  as  I  said,  by  the  king's  grace  and  gift.  To 
.  this  person  the  law  giveth  an  ability  and  capacity  abridged  not 
in  matter,  but  in  time.  And  as  there  was  a  time  when  he  was 
not  subject,  so  the  law  doth  not  acknowledge  him  before  that 
time.  For  if  he  purchase  freehold  after  his  denization,  he  may 
take  it;  but  if  he  have  purchased  any  before,  he  shall  not  hold 
it;  so  if  he  have  children*  after,  they  shall  inherit;  but  if  he 
have  any  before,  they  shall  not  inherit''  So  also  speaks  Mr.  J. 
Blackstone,  where  he  says,  that  for  defect  of  hereditary  blood  tha 


(1)  Vaughan.  286.  (3)    Com.  Dig.  Aliens,  D.  1 

(2)  Co.  Litt,  129  a.  savs  it  has    Bac.  Ab.  Aliens,  B. 
sonietiines  been  employed  to  sig- 
nify tiatural-born  subjects. 
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issue  of  a  denizen  bom  before  deniation  cannot  inherit  to  him, 
bat  his  ifisue  born  ajier  niay(l).  Indeed^  even  the  denieen 
himself  is  incapable  of  inheriting  lands :  for  his  parents^  throng 
whom  he  must  make  his  claim,  being  aliens,  and  therefore  hay* 
ing  no  inheritable  blood  themselves,  could  convey  none  to  their 
oJl^ring.  And  even  the  king  himself  is  incapable  of  imparting 
sn  inheritable  quality  to  the  blood  of  an  alien,  by  the  letters  of 
denization  or  in  any  other  method,  that  power  belonging  to  parlia^ 
ment  alone  by  act  of  naturalization  (2).  But  a  denizen  has  this 
advantage  over  an  alien,  that  he  may,  after  his  denization,,  take 
and  hold  lands  by  purchase  or  by  devise,  which  an  alien  can 
never  do:  for  the  conveyance  by  purchase  or  by  devise  has  no 
rdation  to  time  past,  as  the  course  of  descent  and  inheritance 
necessarily  has,  but  refers  merely  to  the  time  present ;  and  at  the 
time  present  the  person  who  was  an  alien  is  become  a  denizen, 
and  invested  from  that  moment  with  all  the  inheritable  rights  of 
a  natural -bom  subject  which  can  by  possibility  subsist  without 
relation  to  a  prior  point  of  time.  (S) 

Besides  the  rights  of  inheritance,  there  are  other  ri^ts  whidi 
natoral-bomsubjects  enjoy,andin  which  denizensare  notpermitted 
to  participate.  Thus  by  22  Hen.  8*  c  8«  and  by  some  other 
statutes  of  the  same  king,  denizens  were  compelled  to  bear  cer- 
tain pecuniary  burthens;  and  they  wei'e  subject  to  the  aliens 
duty,  wUle  that  duty  continued  unrepealed  (4).  The  statute 
S2  Jtlcn.8.  c  16.  enacts,  that  all  aliens  made  denizens  shall  be 
obedient  to  the  statutes  of  the  realm ;  and  that  in  the  letters 
patent  of  doiization,  a  proviso  shall  be  inserted  that  they  shall  be 
so;  but  it  has  been  held  that  this  proviso  does  not  make  a  con« 
did<m,  but  only  subjects  the  denizen  to  punishment  if  he  violate 
the  law  (5).  Every  denizen,  unless  bom  of  English  parents  (in 
which  case^  by  the  statutes  brfore  eniunerated,  he  would  be 
a  natnnd-bom  subject),  is  prohibited  by  the  12  &  IS  W.3. 
C.2.  fipom  being  a  member  of  the.  privy-council,  or  of  either 
hoBse  of  parliament;  and  he  cannot  enjoy  any  office  .or  place  of 
tnuBt,  civil  or  military,  nor  receive  any  grant  of  lands  from 
the  crovm. 


CI)  1  Bla.  Com.  374.     Com.         (3)    Com.  Dig.  Aliens,  D.  2. 
Big.  AfieD»  C.  1.  and  D.  1.    Bac.     1  Bla.  Com.  374. 
Ab.  Aliens,  B.  (4)  Ante,  117.  n.  2. 

(2)  Palmer's  Rep.  14.  (5)  1  Bol.  Ab.  195.  Com.  Dig. 

Alien^  D.  1.  Bac.  Ab.  Aliens,  B. 
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Tbete  latter  regiflations  appear  to  have  origmated  in  a  pru- 
dent jealousy  of  kii^  WiHiam's  partiality  to  foreigners ;  for  aa 
ihe  po^^fer  q(  making  denizens  is  a  part  of  the  royal  prerogative^ 
it  hbS9B^  exceedingly  important  to  restrict  a  prince  of  foreign 
eKtraotioa  within  dose  and  impassaUe  limits*    It  appears,  in- 
deed^  that  the  r^ht  of  making  denizens  is  not  exclusively  vesied 
in  the  king;  for  it  may  be  by  parliament;    but  in  point  of  fiict^ 
it  is  scarcely  ever  exercised  by  any  but  the  roy^  power.     Deni- 
zatioa,  isi^s  lord  C!oke^  in  Calvin's  case,  may  beefifected  in  three 
ways:  by  parliament,  as  it  was  in  5  Hen.  €•  c.  55^  in  dower; 
by  letters  patent,  ad  the  usual  manner  is(l) ;  and  by  conquest, 
as  if  the  king  and  his  subjects  should  conquer  another  kingdom 
or  dominion,  as  well  antenati  as  postnatiy  as  well  they  who 
fot^t  in  the  field  as  they  who  remained  at  home  for  defence  of 
their  c<mntry»  w  employed  elsewhere,  are  all  denizens  of  the 
kingdom  or  dominion  conquered  (2).     But  though  there  thus 
i^pear  to  be  other  authorities  by  which  4^nization  may  be  effected 
concurrently  with  the  royal  prerogative^  yet,  as  we  find  from  lord 
Coke  (S),  the  right  of  the  king  to  make  denizens^  when  he  chooses 
(0  Qtvrdfle  \ty  cannot  be  delfigated  to  another;  this  being  what 
Mn  Juflttca  Blackttone  denominates  it^  a  high  and  incommuni* 
cable  fanyrah  cf  the  royal  prerc^tive :  and  as  lord  Bacon  in  his 
speech  for  Calvin  esfnretses  it,  the  king  may  exercise  it  by  his 
diarter  absohit^  of  his  prerogatbre  and  power,  wherewith  law 
and  parliament  intermeddle  not.     And  when  we  thus  considev 
the  nature  and  consaquencas  of  such  a  prerogative,  and  tjie 
iUegali^'Clf  ail  interferoice  by  either  house  of  parliament  against 
the  pleasure  of  ihe  king,  we  shidl  feel  the  necessity  of  the  statute 
of  WilL  5.,  by  which  the  king  and  the  parliament  together  fi'eely 
consented  to^lhe  settlement  of  this  prerogative  on  the  basis  on 
it  is  now  established. 


In  all  Kspeds,  except  as  to  the  disaUlities  whioh  we  have 
speaiiej^  A-dAisan  stands  on  the  same  fisoting  with  a  natural* 
boitt'Si^b^ect.  At  prescBt,  thcveibM^  be  may  be  considered^  as 
BbfokMW  has  ^bqcmssed  it  (4),  to  be  m  a  kmd  of  middte  stat^ 
between  an  alien  and  a  natural-bom  subject,  and  to  jMOtake  df 
both  of  them.    The  British  law  not  only  protects  those  aliena 


( 1)  See  form,  post,  vol.  3.  (3)  Calvii^  Case,    7  Co.  25  6. 

(2)  7  Co.  6  a.  2  Vent.  6.  Com.  Com.  Dig.  Aliens,  D.  1« 
Big.  Aliens,  D.  ).-  1  Bla.  Ccto.  (4)  1  fila.  Com.  374« 
374.              >      . 
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who  have  become  entitled  to  the  privilecres  of  denkens  in  Aiii. 
oouDtiy,  bot  also  r^|>^ts  the  r^g^t^  of  tliose  who  have  been  de- 
clared dei^fien^  of  foreign  statps^  .  Tbus^,  in  the  case  of  Wilson 
and  Marr7att(l)  it  was  decided?  that  a  natural- bom  subject  of 
England  having  been  admitted  a  denizen  of  the  United  States  of 
America,  is  entitled  as  such  denizpa  to  the  ben^t  of  the  treaty 
between  Engtaod  and  the  United  States,  which  authorizes  the 
tiade  of  Americaps  to  the  territories  of  the  British  East  India 
Cbmpany ;  althoi^,  as  an  English  subject,  he  would  not  have 
been  permitted  to  carry  on  such  a  commerce. 

We  now  come  to  speak  of  the  more  ample  and  advantageous  Of  Mitunlna- 
mode  in  which  an  alien  may  become  entitled  to  the  privil^es  of  '*^' 
a  natural-bom  subject ;  namely,  by  act  o{  naturalization  {i)^  and 
which  can  only  be  effected  by  parliament  (3).  A  person  na* 
tnralized  is,  as  the  phrase  itself  imports,  one  admitted  to  a  par- 
ticipation of  the  rights  of  natural-bom  subjects ;  and  therefore  it 
is  said  naturalization,  unlike  denization,  establishes  the  alien 
naturalized,  to  all  intents  and  puiposes,  upon  the  same  footing 
with  natural-bom  subjects,  as  if  he  had  been  born  within  the 
king's  legiance;  so  that  he  may  purchase  lands,  inherit  theni, 
and  transmit  them  by  descent,  as  if  he  had  been  bom  within  the 
king's  allegiance  (4).  However,  the  words  '<  to  all  intents,"  and 
other  phrases  of  similar  import,  seem  to  be  used  a  little  too 
largely ;  since,  as  we  shall  presently  see,  there  are  some  disaluli- 
ties  to  whi^  the  nativeof  a  fereign  state  continues  liable  even 
after  natonlization. 


Natondked  persons  are  of  two  dasses:  of  the  first  class  arc 
aU  foreigners  who  •obtain  a' particular  act  of  parliament  to  na- 
turalise them  indrndmUj/ i  of  the  second  class  are  those 
ibreigDers  w&o  becqme  naturalized  ipso  facto  on  complying  with 
die  conditionB  pcnfloted  oilt  in  certain  g^n^^ot  statutes.  As  to  the 
Jkst  class,  lAidi  oonsiBts  <^per8ei|s  naturalized  by  an  act  of  par-* 
Kament  fdafiHg  only  to  themselves  as  if^dividualsy  it  is  notneoei- 
my  to  mi^e  any  panicol^ur  observaticms:  because  these  ore 
matters  of  private  rather  than  public  concern ;  and  the  rights  of 


(1)  8  T.  M.  ai.  *    I  Bts.  and  (3)  1  Vent.  419.  Cro.  Jac.  639. 
PQi.430.                                 .   '  Cfl.iLit.  129fl.  Com»P<g»Ali€ai,r 

(2)  As  to  naturaUMaon  ill  fl&i  B.2.  Cbal.  Col.  Op.  vol.  8- p.  382) 

astal,  seeChahn.  Col.  Op.  382,  (4)  Id.  ibid. 

&e..    Com.  Dig.  Afieos,   B.  2u  «     .    .     . 
I  Bla.  Com.  374. 
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^ch  party  so  naturalized  must  depend  on  the  tenor  of  the  indi« 
vidual  enactment  by  which  he  obtained  his  naturalization  (1). 
The  general  rules  are^  that  if  an  alien  be  naturalized  he  shall 
inherit  as  if  he  had  been  bom  within  the  king's  legiance;  for 
naturalization  cancels  all  defects,  and  is  allowed  to  have  a  retro- 
spective energy,  which  simple  denization  has  not  (2) ;  and  if  a 
man  take  an  alien  to  wife,  and  afterwards  sell  his  land,  and 
his  wife  be  naturalized,  she.  shall  be  endowed  of  the  lands  sold 
before  her  naturalization  (S) ;  and  if  a  man  be  naturalized,  hi» 
brother  or  his  son  bom  before  shall  inherit  (4).  Naturalization 
is  not,  as  denization  may  be,  merely  for  a  time,  but  is  absolutely 
for  ever,  and  not  for  life  only,  or  to  him  and  the  heirs  of  his  body^ 
or  upon  condition.  (5) 

The  second  class  of  naturalized  persons  consists  of  those  fo-> 
reigners  who  become  naturalized  ipso  fojcto  on  complying  with 
the  conditions  pointed  out  in  certain  general  statutes.  Thdr 
privileges  obviously  rest  on  more  public  foundations,  and  conse- 
*quently  require  to  be  traced  with  somewhat  more  of  specific  ex* 
planation.  Many  arguments  have  been  urged,  that  in  &vour  of 
trade,  and  to  encourage  foreign  merchants  and  traders  to  settle  in 
this  kingdom,  a  general  naturalization  act  for  all  protestants  shoidd 
be  enacted  (6) :  and  such  an  attempt  was  once  carried  into  exe- 
cution by  7  Ann.  c.  5.;  but  that  statute^  after  three  years  expe- 
rience of  it,  was  repealed  by  10  Ann.  c.  5*,  except  the  before* 
mentioned  clause  for  naturalizing  the  children  of  English  parents 
bom  abroad.  The  first  act  of  parliament  now  in  force^  is  the 
15  Car.  2.  c.  15.,  which,  afl;er  mtXmg  several  provisions  for  ena- 
bling aliens  to  exercise  the  trade,  occupation^  or  mystery  of 
breaking,  hickling,  or  dressing  of  hemp  or  flax ;  as  also  for 
making  and  whitening  of  thread ;  as  also  of  spinning,  weaving, 
makings  whitening,  or  bleaching  of  any  sort  of  doth  whatsoever 
made  of  hemp  or  flax  only;  as  also  the  trade,  occupation,  or 
mystery  of  making  twine  or  nets  for  fishing,  or  of  stowing  of 
cordage ;  as  also  the  trade,  occupation,  or  mystery  of  making  any> 
sort  of  tapestiy  hangings;  enacts,  that  all  foreigners  that^shall  really 


(l)SeegeDeralform,post»  last  vol.  (5)  Cro.  Jac.  539.      Co.  lit. 

(2)  Co.  Lit.  129  a.     2  Bhu  129  a.    2  Rol.  Rep.  95.    Bac. 
Com.  250.  Ab.  Aliens,  B. 

(3)  Co.  Lit.  33  a.  (6)  Tucker's  Essay  on  Tcadc» 

(4)  Co.  Lit.  129  a.     1  Vent.  84,  &c.  and  Tucker's  History  of 
419.    2  Rol.  93.  the  Naturalization  Bill,  &c. 
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and  hand  fide  set  up  and  use  any  of  the  trades  and  manufactures 
afiu-esaid,  by  the  space  of  three  years  in  England^  Wales,  or 
Berwick-upon-Tweed,  shall  from  thenceforth,  upon  taking  the 
usual  oaths,  enjoy  all  privileges  whatsoever  as  the  natural-bom 
subjects  of  this  kingdom.     Next  in  the  order  of  time  is  the  act 
of  13  Geo.  2.  c.  8.,  which  by  the  preamble  appears  to  have  been 
passed  for  the  better  encouraging  of  foreign  mariners  and  seamen 
to  come  and  serve  on  board  ships  belonging  to  this  kingdom^  and 
by  which  foreign  seamen  serving  for  two  years  during,  war  on  board 
English  men  of  war  or  merchant  ships,  are  naturalized  ipso  facto. 
But  it  is  provided,  that  such  naturalization  shall  not  enable  the 
party  to  be  of  the  privy-council,  or  a  member  of  either  house  of 
parliament,  or  to  take  any  office  or  place  of  trust,  either  civil'or 
military,  or  to  have  any  grant  of  lands,  tenements,  or  heredita- 
ments fit>m  the  crown  to  himself  or  any  other  person  in  trust  for 
him.     Then  follows  the  statute  1 S  Geo.  2.  c.  7.  ( 1 },  by  which  all 
foreigners  who  have  resided  seven  years  in  any  of  his  Majesty's 
colonies  in  America,  without  having  been  absent  longer  than  two 
months  at  any  one  time,  are  naturalized  on  taking  the  oath^ 
making  the  declaration,  and  receiving  the  sacrament,  as  therein 
prescribed ;  subject  nevertheless  to  the  same  proviso  as  the  last- 
mentioned  statute.    The  statute  20  Geo.  2.  c.  44.  extended  the 
benefit  of  the  last-mentioned  act  to  the  Moravian  brethren,  and 
to  all  foreign  protestants  conscientiously  scrupulous  of  taking  an 
oath.    By  the  statute  of  22  Geo.  2.  c.  45.,  foreign  protestants 
are  naturalized  upon  serving  three  years  on  board  any  ship  fitted 
out  as  therein  mentioned,  and  employed  in  the  whale  fishery ; 
but  they  lose  this  benefit  if  they  go  out  of  the  king's  dominions  in 
England,  Ireland,  or  the  American  plantations,  for  more  than 
twdve  months  at  any  one  time.     The  26  Geo.  3.  c.  50.  s  .24. 
27,  28.,  and  28  Geo.  S.  c.  20.  s.  15.,  provide  that  every  foreigner 
who  has  established  himself  and  his  family  in  Great  Britain,  and 
carried  on  the  southern  whale  fishery,   and  imported  the  pro- 
duce  thereof  for  the  space  of  five  years  successively,  shall  be  en- 
titled to  all  the  privileges  of  a  natural-bom  subject.     And  the 
Stat.  2  Gea  3.  c.  25.  naturalized  foreign   protestants   serving 
two  years  in  the  Royal  American  raiment,  or  as  engineers  in 
America.     None  of  these  acts,  however,  extend  to  naturalize  any 
persons  whom  the  before-mentioned  statute  of  4  Geo.  2.  c.21. 
excludes  firom  the  beiefits  of  its  provisions,  as  being  the  children 

(1)  Com.  Dig.  Aliens,  B.  2. 
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of  any  father  who  at  the  time  of  their  birth  was  liable,  in  case  of 
hiv  iretiimy  to  die  penalties  of  treason  or  felony,  or  was  in  actual 
^imce  of  any  foreign  prince  then  in  enmity  with  the  crown  of 
England.  The  stat.  of  7  Jas.  1.  c.  2..  IS  Geo.  2.  c  7.,  20 
Geo.  2.  c.  44*.  and  22  Geo.  2.  c.  45.  prescribe  the  forms  of  oaths, 
declarations,  and  other  ceremonies  to  be  taken  and  observed  by 
persons  dimming  to  be  naturalized  by  virtue  of  the  provisions 
which  we  have  considered. 

But  it  must  not  be  understood  that  the  persons  naturalized  by 
t&ese  statutes  are  placed  on  the  same  fi>oting  with  English  sub- 
jects to  aU  intents  and  purposes  ( 1 ).  They  are  all  by  the  statutes 
that  confer  the  privilege^  as  well  as  by  the  stat.  of  12  &  13  W.  3. 
cS.prohibitedfrom  being  members  of  the  privy-council,  or  of  either 
house  of  parliament,  and  from  enjoying  any  qffke  orplace^  civil  or 
military f  or  any  grant  from  the  king  of  lands 'within  the  kingdoifi 
c^  Great  Britain  and  Ireland.  In  general,  therefore,  a  person 
naturalised  is  not  eligible  to  the  office  even  of  constable  (2).  The 
stat  1  Geo.  1.  st.2.  c.4.  $2.  goes  still  forther;  for  it  enacts, 
that  no  bill  of  naturalization  shall  be  received  without  a  clause  to' 
this  eflect;  and  therefore  when  any  foreigner  distinguished  by 
eminence  of  rank  or  services  is  naturalized,  it  is  usual  first  to' 
pass  an  act  for  the  repeal  of  these  statutes  in  his  favour,  and  then 
to  pass  an  act  of  naturalization  without  any  exception  (S). 

fVom  the  ooastruction  the  stat.  13  Geo.  S.  c.  25.  has  put  upon 
difttetutesfornaturalizing  persons  resident  in  the  colonies  or  serv- 
ing bi  America,  it  should  appear  that  persons  naturalized  by  any 
of  the  preceding  acts,  except  that  of  13  Geo.  2.  c.  3.,  may  enjoy 
aay  offices,  places,  or  grants  of  lands  not  in  Great  Britain  or  Ire- 
lan4f  This  power  to  hold  offices,  places,  and  grants  in  any  place 
oat  of  Great  Britain  and  Ireland,  rests  however  only  on  the 
express  moition  of  Great  Britain  and  Ireland  in  the  respective 
statutes  in  which  they  are  contained :  for  the  words  of  the  act 
12  &  13  W.  3.  c.  2.,  and  of  the  act  1  Geo.  1.  stat  2.  c.  4.  which 
opninns  it,  are  absolutely  general,  and  prohibit  the  holding  of 
any  offioem  places,  or  grants  of  lands,  without  ally  reservation 
a9  to  territories  out  of  Great  Britain  or  Ireland;  therefore,  as 


^-^ 


(1)  Co.  Lit  ]29<x.  note  I. 

(2)  5  Burr.  2788. 


(3)  Co.  Lit  129  a.  n.  1.      See 
ftmn  of  such  act,  post,  last  vol. 
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ilie  words  Great  Britain  and  Ireland  are  not  inserted  in  the 
st^ute  of  IS  Geo.  2.  c.  S.  for  naturalizing  foreign  seamen 
serving  two  years  during  war  in  English  ships,  we  may  Ofxiclude 
that  such  seamen  are  incapsble  of  holding  o£Bces,  places,  or 
grants  either  in  or  out  of  Great  Britain  or  Ireland.  The  disa* 
bilities  which  these  two  acts  of  12  &  18  Will.  S.  and  1  Geo.  1. 
have  enforced  as  the  conditions  of  natoralizfttion^  may  be  traced 

*  •  •  • 

to  the  same  source  as  the  disabUities  annexed  to  denuaticm, 
namely,  to  the  jealousy  of  King  William's  partiality  for  foreign- 
ers^ which  we  have  just  noticed;  perhaps  such  jealousy  will  appear 
more  necessary  in  the  instance  of  denizens  than  in  that  of  natU' 
laBzed  persons,  because  no  one  can  be  naturalized  by  the  mere 
act  of  di^  kii^;  but  when  we  consider  the  superior  natinre  of 
die  privSeges  which  are  vested  by  an  act  of  naturalization^  we 
shall  see  no  Reason  to  regret  that  the  provisimis  extending  to 
one  dass  of  fiM'eignershave  been  made  to'  embrace  the  other  alscu 

These  are  not  the  only  restrictions,  for  by  14  Cko.  9. 
c  84i  (1)  it  was  enacted^  <*  that  no  bill  of  natui-alization  Aall  ^ 
be  recrived  without  a  clause  or  proviso  to  declare  that  the  pei^ 
son  to  be  naturalised  shall  not  thereby  obtain,  or  become  en- 
titled to  claim,  within  any  foreign  country,  any  of  the  immunities 
or  itidulgencies  in  trvAe  which  are  or  may  be  enjoyed  or  claimed 
therein  by  natural-bom  British  subjects,  by  virtue  of  any  treaty 
or  otherwise,  unless  such  person  shall  have  inhabited  and  resided 
wtllun  Great  Britain,  or  the  dominions  thereunto  belonging,  for 
the  space  of  seven  years  subsequent  to  the  first  day  of  the 
session  of  parliament  in  which  the  said  bill  of  naturalization  shall 
have  passed,  and  shall  not  have  been  absent  out  of  the  same  for 
a  IxHiger  space  than  two  months  at  any  one  time  during'  the  said 
seven  years :  and  that  no  bill  of  naturalization  shall  hereafter  be 
received  in  either  house  of  parliament,  unless  such  clause  ok* 
proviso  bcf  first  inserted  or  contained  therein."  It  may  not  be 
iluinteresting  to  commercial  men  to  know  the  reason  which  in- 
duced the  legislature  to  make  this  enactment :  it  had  been  found, 
as  the  jMreamble  of  the  act  itself  declares,  that  many  persons  born 
out  of  thetdlGgiance  of  the  crown  of  Great  Britain  obtain^  b3k 
of  naturalization  for  the  purpose  of  availing  themselves  in  fooreign 
countries  of  die  immunities  and  indulgencies  belonging  tq  his 
Majest/s  trading  subjects,  by  treaties  or  otherwise ;  and  in  order 


(1)  Com.  Dig.  Aliens.  B.  2. 
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to  apply  the  said  immunities  and  induIgauSes  to  promote  the 
trade  of  the  comitry  to  which  the  persons  so  naturalized  origi- 
nally belonged,  and  not  with  any  design  of  fixing  their  residence 
in  Great  Britain,  or  of  becoming  usefiil  subjects  thereof.  The 
parliament  considered  that  it  was  neither  just  nor  expedient  to 
permit  these  abuses;  and  the  requisition  of  residence  for  seven 
•years  accordingly  passed  into  a  law,  (1)  In  all  respects, 
except  as  to  the  disabilities  which  we  have  specified,  a  person 
naturalized  stands  on  the  same  footing  with  a  natural-bom 
subject. 

There  is  but  one  mode  in  which  foreigners  can  be  naturalized, 
dther  individually  or  generally,  and  that  mode  is  an  act  of  par- 
liament (2).  It  will  be  readily  perceived  that  persons  naturar 
lized  by  these  aots  are  placed  on  a  very  di£Perent  footing  fix)m 
persons  declared  to  be  natural-bom  subjects  by  the  acts  which 
we  have  enumerated  in  considering  the  characteristics  of  a 
natural-bom  subject;  the  acts  which  we  then  enumerated  were 
firamed  but  to  revive  a  natural  right  which  absence  had  annulled ; 
the  acts  which  we  have  last  recapitulated  are  meant  to  confer  a 
fiiYor  entirely  new.  The  former  acts  restored  the  natural 
subjects  q{  the' king;  the  latter  acts  introduced  the  subjects  of 
foreign  states ;  and  accordingly  the  statute  12  &  IS  W.  S.  c.  2. 
exempts  children  bom  abroad  of  English  parents,  from  the  dis- 
abilities imposed  upon  persons  naturalized  by  the  last-recite4 
acts.  It  is  hardly  necessary  to  repeat,  tfiat  all  who  are  not 
natural-bom  subjects,  nor  denizens,  nor  naturalized  persons,  are 
necessarily  aliens. 

The  practice  of  thus  incorporating  foreigners  into  a  commu- 
nity by  denization  or  naturalization,  is  not  peculiar  to  the  English 
constitution :  and  though  the  stranger  thus  adopted  becomes  a 
subject  of  the  state  which  welcomes  him,  yet  he  does  not  release 
himself  from  his  naturaf  allegiance  to  the  government  under 
which  he  was.  bom.  "  Our  laws,"  (said  Eyre  C.  J.  in  delivering 
judgment  on  a  writ  of  error  in  the  Exchequer  Chamber  in  the 
case  of  Manyatt  and  Wilson  (8),)  ^*  pronounce,  that  if  there 


(1)  See  Debrett's  Deb.  vol.3.        (3)  1  Bos.&Pul.  443;  tod 
p.  124.  Bac.  Ab.  Aliens,  B.  1  Bla.     1  Bla.  Com.  370.  Bac.  Ab.  Aliens^ 
Com.  316.  A.    1  Woodeson,  382. 

(2)  Co.  Lit.   129  a.     1  Vent. 
419. 
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should  be  war  between  his  parent  state  and  the  state  which  has 
adopted  him,  he  must  nbt  arm  himself  against  the  parent  state. 
Periiaps  they  go  further,  and  say,  that  if  he  is  here  he  may  be 
prevented  from  returning  to  his  domicile  in  the  state  which  has 
adopted  him:  that  if  he  is  there,  he  must,  on  receiving  the 
king's  command  under  his  privy  seal,  return  hither  on  pain  of 
incurring  a  contempt^  and   penalties  consequent  upon  it  (1).'* 
And  the  principle  of  this  decision  will  be  found  in  the  following 
eloquent  passage  of  Mr.  Justice  Blackstone:  ^'  Natural  allegiance 
is  such  as  is  due  from  all  men  bom  within  the  king's  dominions, 
immediately  upon  their  birth.      For   immediately  upon   their 
birth  they  are  under  the  king's  protection,  at  a  time  too  when 
(during  their  infancy)  they  are  incapable  of  protecting  them- 
selves.    Natural  allegiance  is  therefore  a  debt  of  gratitude  which 
cannot  be  forfeited,  cancelled,  or  altered  by  any  change  of  time, 
place,  or  circumstance,  nor  any  thing  but  the  united  concurrence 
of  l^islature;  that  is,  of  course,  not  the  l^^Iature  of  the  adopt- 
ing state,  but  the  legislature  of  the  state  where  the  individual  in 
question  was  bom.     An  Englishman  who  removes  to  France  or 
to  China,  owes  the  same  allegiance  to  the  king  of  England 
there  as  at  home,  and  twenty  years  hence  as  well  as  now :  for  it 
is  a  principle  of  universal  law,  that  the  natural-born  subject  of 
one  prince  cannot  by  any  act  of  his  own,  no,  not  by  swearing 
alliance  to  another^  put  off  or  discharge  his  natural  allegiance 
to  the  former ;  nemo  potest  exure  patriam  (2) :  for  this  natural 
all^iance  was  intrinsic  and  primitive,  and  antecedent  to  the 
other ;  and  cannot  be  devested  without  the  concurrent  act  of 
that  prince  to  whom  it  was  first  due.     Indeed  the  natural-bom 
subject  of  one  prince,  to  whom  he  owes  alliance,  may  be 
^itangled  by  subjecting  himself  absolutely  to  another ;  but  it  is 
his  own  act  that  brings  him  into  thesis  straits  and  difficulties, 
of  owing  service  to  two  masters ;  and  it  is  unreasonable  that,  by 
siidi  voluntary  act  of  his  own,  he  should  be  able  at  pleasure  to 
nnloose  those  bands  by  which  he  is  connected  to  his  natural 
prince  (3)."  A  remarkable  and  interesting  instance  of  this  nature 
oocured  in  the  case  of  Angus  Macdonald,  who,  though  bom  in 
Great  Britain,  was,  during  his  earliest  infancy,  removed  into 
France,  and  there  continued  and  received  his  entire  education 


(1)  Vaugban,  279.  Bac-  Ab,  Aliens,  A.     Naturaliza- 

(2)  1  Bla.  Com.  369.  Foster's  tions  in  a  foreign  country  without 
C.  L.  59. 184.  1  Rol.  195.  Com.  licencewill  not  discbarge  a  natural- 
Dig,  Alien,  A.  born  subject  from  bis  allegiance, 

(3)  1  Bla.  Com.  369.    Foster's  2  Chalni.  Col.  Op.  363. 
C.  Jj.  59.     Dyer,  298  b.   300  b. 
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and  employment,  and  had  no  connexion  with  England ;  and 
having  obtained  a  commission  in  the  French  army,  was  taken 
prisoner  by  the  English,  fighting  against  his  Majesty's  forces, 
and  tried  and  found  guilty  of  high  treason,  though  afterwards 
pardoned  upon  certain  conditions  (!)•  Again,  Mr.  J.  Blackstonc 
observes  (2),  ^^  Local  allegiance  is  such  as  is  due  from  an  alien, 
or  stranger  bom,  for  so  long  a  time  as  he  continues  within  the 
king's  dominion  and  protection ;  and  it  ceases  the  instant  such 
stranger  transfers  himself  from  this  kingdom  to  another.  Natu^ 
ral  allegiance  is  perpetual,  ^caZ  allegiance  is  only  temporary  \  and 
that  for  this  reason,  evidently  founded  upon  the  nature  of  govern* 
mcnt;  that  allegiance  is  a  debt  due  &om  the  subject  upon  an 
implied  contract  with  the  prince,  that  so  long  as  the  one  affords 
protection,  so  long  the  other  will  demean  himself  faithfiiUy.  As 
therefore  the  prince  is  always  under  a  constant  tie  to  protect 
liis  natural-bom  subjects  at  all  times  and  in  all  countries ;  for 
this  reason  their  allegiance  due  to  him  is  equally  universal  and 
permanent.  But,  on  the  other  hand,  as  the  prince  afibrds  his 
protection  to  an  alien  only  during  his  residence  in  this  realm, 
the  allegiance  of  an  alien  is  confined,  in  point  of  time,  to  the 
duration  of  such  his  residence,  and  in  point  of  locality',  to  the 
dominions  of  the  British  empire." 

But  though  a  natural-born  subject  cannot  voluntarily  eman- 
cipate himself  frotn  his  natural  allegiance,  so  as  to  exempt  himself 
from  the  duties  incident  thereto,  yet  he  may/by  his  violation  of 
law,  forfeit  liiany  of  the  advantages  of  a  natural-born  subject, 
and  place  himself  in  the  situation   of  an  alien.     Tlius  it  Was 
.    enacted,  th'at  if  an  English  subject  go  beyond  the  seas,  and 
there  become  a  sworn  subject  to  any  foreign  prince  or  state,  he 
shall  during  his  residence  abroad  pay  sudi  impositions  as  ah'ens 
do,  with  a  proviso,  that  if  he  returns  and  lives  here  he  shall  be 
Tutored  to  his  liberties  and  privileges  (S);  and  a  more  recent 
J-  a&tute  provides,  that  if  any  artificer  or  manufacturer  of  Great 
'  '     Britain  shall  go  into'  a  foreign  state,  and  there  exercise  or  teach 
his 'art  to  foreigners,  and  shall  not  return  within  six  months  after 
warning  from  the  British  minister  or  ambassador,'  he  shall  be 
deemed  an  alien.  (4) 


(1)  Foster's  C.  L.  59,  184.  a  British .  sulyect,  who  has  sworn 

(2)  \  JBla.  Com.  370.  allegiairce  to  a  foreign  sUte,  being 

(3)  14  Sc  15  Hen.  8.  c.  4.  deprived  of  the  advtont^es  of  a 

(4)  5  Geo.  I.e.  27.     And  iiee  Bntish-born  subject* 
next  chapter,  as  to  the  effect  of 
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Having  thus  endeavoured  to  explain  the  various  character* 
isdcs  and  privileges  of  British  subjects^  whether  subjects  by  birth 
or  aliens  who  may  have  become  subjects  by  denization  or  natu- 
ralization :  we  will  now  consider  the  privileges  and  disabilities 
to  which  aliens  are  entitled  or  subject,  in  Great  Britain.  The 
common  law  of  this  country  has  always  been  jealous  of  .foreign- 
ers: from  the  conquest  till  upwards  of  two  hundred  years  after- 
ward)^ it  does  not  appear  that  strangers  were  permitted  to  reside 
in  England,  even  on  account  of  commerce,  beyond  a  limited 
time,  except  by  a  special  warrant ;  for  they  were  considered  only 
as  sojourners  coming  to  a  fair  or  market,  and  were  obliged  to 
employ  their  landlords  as  brokers  to  buy  and  sell  their  commo- 
dities ;  and  we  find  that  one  stranger  was  often  arrested  for  the 
debt  or  punished  for  the  misdemeanor  of  another,  as  if  all  stran- 
gers were  to  be  looked  upon  as  a  people  with  whom  the  English' 
were  in  a  state  of  perpetual  war,  and  therefore  might  make  re- 
prisals on  the  first  they  could  lay  hands  on  (1).  It  was  said  by 
Lord  Coke,  in  Calvin's  case  (2),  '^  that  a  monarch,  or  an  absolute 
prince,  as  owing  no  allegiance  to  the  English  crown,  cannot 
come  into  England  without  licence  of  the  king ;  and  that  in 
ancient  time,  no  ambassador  came  into  this  realm  before  he  had 
a  safe^onduct ;  for  as  no  king  can  come  into  this  realm  with- 
out a  licence  or  a  safe-conduct,  so  no  prorex,  which  representeth 
a  king's  person,  can  do  it."  And  it  appears  from  the  same  au- 
thor (3),  that  by  the  ancient  kings^  amongst  whom  Alfred  was 
one^  it  was  forbidden  that  any  alien  merchant  sliould  make  his 
haunt  in  England  except  at  the  four  fairs,  or  sojourn  in  the 
land  beyond  forty  days.  In  the  Mirror  (4)  it  is  said,  that  the 
stay  of  alien  merchants  shall  not  be  to  the  prejudice  of  the 
towns  or  merchants  of  England,  and  there  shall  be  oaths  to  the 
king  and  pledges,  if  they  stay  more  than  forty  days  (5)*  And 
at  this  day,  even  those  aliens  who  are  private  subjects  of  a  nation 
at  peace  with  us,  are  liable  to  be  sent  home  whenever  the  king 
sees  occasion.  (6) 


(1)  Tucker's  Remarks  on  Na- 
turalization Bill,  2,  3.  13—15. 
2  Inst.  204.  Rymer's  Feeders, 
▼ols.  1,  2,  3,  4.  1  Anders.  Hist. 
Com.  237.  242. ;  where  it  is  said 
that.in  A.  D.  1276  it  was  a  general 
rule  ia  Eogkind,  that  the  aggre- 
g[ate  bodv  of  every  particnlw  na- 
tion of  foreigners  residing  here, 
were  obliged  to  answer  fir  mis- 
demeanors of  every  individual  per- 


son of  their  number:  and  as  to 
the  former  ill  treatment  of  fo- 
reigners in  general,  see  1  Anders. 
242,  243.    Tucker  per  tot. 

(2)  .7  Co.  21  h.    4"  Inst.  155. 

h)  2  Inst.  b7. 

(4)  Mirror,  c.5.  s. 5. 

(5 )  Mirror,  6.  3.   s.  8.  quoted 
2  Inst-  63. 

(6)  1  Bla.  Com.  260.  post.  143. 
56  Geo.  3.  c.  86. 
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.  In  favor  of  commerce^  however,  some  of  the  restrictions  upon 
aliens  were  very  early  relaxed.  Thus  a  law  was  made  by  king 
Ethelred,  that  all  ships  of  jnercAants,  even  enemies^  entering  any 
port'  from  the  sea,  without  stress  of  weather,  should  enjoy  un- 
disturbed peace  (1).  The  prerogative  of  the  crown  over  aliens 
was  greatly  abused  by  king  John,  who  converted  it  into  an  in- 
strument for  extorting  exorbitant  duties  from  foreign  merdiants ; 
and  therefore,  that  such  disgrace  might  no  longer  continue,  it 
was  enacted  in  Magna  Charta  (2),  that  *^  all  merchants  (if  they 
were  not  openly  pvohibited  before)  shall  have  their  safe  and  sure 
conduct  to  depart  out  of  England,  to  come  into  England,  to 
tarry  in,  and  go  through  England,  as  well  by  land  as  by  water, 
to  bwf  and  seU  without  any  manner  of  evil  tolts,  by  the  old  and 
rightful  customs,  except  in  time  of  war :  and  if  they  be  of  a 
land  making  war  against  us,  and  such  be  found  in  our  realm 
at  the  beginning  of  the  wars,  they  shall  be  attached  without 
harm  of  body  or  goods,  until  it  be  known  unto  us,  or  our  chief 
justice,  how  our  merchants  be  intreated  there  in  the  land  making 
war  against  us ;  and  if  our  merchants  be  well  intreated  there, 
theirs  sliaU  be  likewise  with  us."  Sir  Edward  Coke  (S)  says, 
that  it  is  provided  by  this  statute,  ^'  that  all  merchant  strangers 
in  axnity  (except  such  as  be  so  publicly  prohibited),  shall  have  safe 
and  sure  conduct  in  seven  things:  Ist.  To  depart  out  of  Eng- 
land; 2d.  To  come  into  England;  3d.  To  tarry  here;  4th.  To 
go  in  and  through  England,  as  well  by  land  as  by  water ;  5th.  To 
buy  and  to  sell ;  6th.  Without  any  manner  of  evil  tolla;  and, 
7th.  By  the  old  and  rightful  customs."  And  Sir  Edward  Coke 
observes  (4),  that  the  jmblic  prohibition  of  alien  merchants  to 
which  the  statute  refers,  must  i>e  by  common  or  public  council  of 
the  realm,  that  is,  hy  act  of  parliament^  for  that  it  ooncemeth 
^the  whole  realm,  and  is  implied  by  this  word  publice.  And  it 
is  to  be  further  remarked  upon  this  chapter  of  Magna  Charta, 
that  it  exempts  the  alien  merchant  from  all  evil  toUs,  and  enti- 
tles him  to  trade  according  to  the  ancient  and  rightful  customs. 
*'  Tolls,"  says  Sir  Edward  Coke  (5),  "  signify,  in  a  general  sense, 
any  manner  of  custom,  subsidy,  prestation,  imposition,  or  sum 
of  money  demanded  for  exporting  or  importing  of  any  wares  or 
merchandizes,  to  be  taken  of  the  buyer.  They  are  called  mala 
tolnetOj  evil  tolls,  when  the  thing  demanded  for  wares  or  mer- 


(1)  2  Inst.  57.  (3)  2  Inst.  57. 

(2)  Magna    Cliarta,    and   see        (4)  Ibid. 

9  Men.  3.  c.  30.  (5)  2  Inst.  58. 
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chandizes,  do  so  burthen  the  commodity  as  the  merchant  cannot 
ha^a  a  convenient  gain  by  trading  therewith,  and  thereby  the 
trade  itself  is  lost  or  hindered ;  and  in  divers  statutes,  maldout 
for  maletotj  maletout  is  a  French  word,  and  signifieth  an  unjust 
exaction/'     Within  the  words  of  the   statute,   omnibus  malts 
tolnetasj  all  evil  tolls,  he  insists,  that  new  impositions  Imd  on  by 
the  ting  are  included^  and  are  called  evil  tolls,  as  opposite  to 
ancient  and  rightful  customs,  or  subsidies  granted  by  authority 
of  parliament.     And  here  we   may  observe   that    the  words 
andent  and  rightful  customs,  are  understood  by  Sir  Edward 
Coke  to  denote,  not  the  usages  or  customs  of  the  kingdom, 
but  the  impositions  levied  for  the  revenue.     In  earlier  times, 
when  the  extent  of  the  prerogative  was  undefined,  it  was  con- 
sidered a  branch  of  the  royal  power  to  impose  upon  the  mer- 
chandi^  of  aliens  such  tolls  as  were  not  evil,  but  for  the  ad- 
vancement of  trade  and  for  the  public  good.     But  when  the 
fiberties  of  the  realm  were  fixed  at  the  revolution,  it  was  enact- 
ed (1),  ^  that  levying  money  for  or  to  the  use  of  the- crown,  by 
pretence  of  prerogative  without  assent  of  parliament,  for  longer 
time  or  in  other  manner  than  the  same  is  or  shall  be  granted, 
is  illegal :"  so  that  now,  no  tax  or  custom  can  be  imposed  tipon 
alien  merchants  but  by  the  same  authority  which  binds  the  na- 
tural-bom subjects  of  the  British  empu-e,  the  legislature; — and 
thus  the  provisions  of  Magna  Charta  in  fovor  oi  foreign  traders, 
which  we  have  been  stating  and  analysing,  are  now  endowed 
with  a  force  and  efficacy  which  they  could  never  have  possessed, 
amid  the  ceaseless  fluctuations  of  the  prerogative,  in  the  uncer-. 
tain  ages  o(  the  constitution.     "  It  is  somewhat  extraordinary," 
says  Mr.  Justice  Blackstone  (2),  ^^  that  these  provisions  should 
have  found  a  place  in  Magna  Charta,  a-  mere  interior  treaty,  be- 
tween the  king  and  his  natural-bom  subjects ;  which  occasions  the 
learned  Montesquieu  to  remark,  with  a  degree  of  admiration, 
*  that  the  English  have  made  the  protection  of  foreign  mer- 
dumts  one  of  the  artides  of  their  national  liberty.'     But,  in- 
deed, it  well  justifies  another  observation  which  he  has  made,,, 
that  the  English  know  better  than  any  other  people  upon  earth, 
how  to  value  at  the  same  time  these  three  great  advantages^ 
reU^on>  liberty,  aiii  commerce.^  (8)« 


(1)  1  W.  &.  M.  sess.  2.  c.  2.-       (2)  1  Bla.  Com.  260,  261. 
s.  1, ;  and  see  2  Anders.  Com.  69,        (3)  1  BU.  Com.  260,  261.  We 
as  to  ancient  assumption  of  power    shall    find,    however,    from   the 
by  Henry  8.  following   enactments,  and  from 
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la  the  reign  of  Edward  the  First,  aliens  were  enabled  to  proceed 
ftununarily  for  their  debts  ( 1 ),  and  by  charter  they  were  permitted  ta 
hire  houses  of  tlieir  own,  and  to  dispose  of  their  goods  themselves  to 
the  best  advantage  (2).  The  stat*  of  2  £d w.  S.  c.  9.  confirms  Magna 
Charta,  by  enacting  that  all  merchants^  strangers,  and  privy, 
may  go  and  come  with  their  merchandizes  into  England,  and 
buy  and  sell  as  they  please,  after  the  tenor  of  the  Great  Char- 
ter (3).  And  it  w/is  enacted  by  9  Edw.  3.  st.  1.  c.  1.,  '^  that  aU 
mercharUs  strangers  and  others  might  deal  in  all  things  vendible 
within  the  realm,  and  sell  to  any  but  the  king's  enemies,  not* 
withstanding  any  franchises  or  usages  to  the  contrary,  save  the 
king's  customs."  And  persons  disturbing  alien  merchants  in  the 
protection  given  by  this  statute,  are  subjected  to  double'  da- 
mages (4).  To  diis  enactment,  however,  was  added  an  exception, 
forbiiiding  aliens  to  carry  wine  out  of  the  realm.  By  the  statute 
of  the  Staples  27  Edw.  3.  st.  2.  c.  1  ?•  the  disgraceful  practice  of 
arresting  one  alien  for  another's  debt  was  put  an  end  to,  and 
time  given  for  aliens,  in  case  of  war,  to  remove  with  their  effects. 
It  was  enacted  (5),  that  a  merchant  stranger  shall  not  be  im- 
peached for  another's  debt  but  upon  a  good  cause ;  merchants 
of  enemies'  countries  shall  seU  their  goods  in  convenient  time  and 
depart;  and  that  no  merchant  stranger  shall  be  impeached  for 
another's  trespass,  or  for  another's  debt,  whereof  he  is  not 
debtor,  pledge,  nor  mainpernor :  Provided  always,  that  if  our 
liege  people,  merchants,  or  others,  be  endamaged  by  any  lords  of 
strange  lands,  or  their  subjects,  and  the  said  lords  duly  required 
fail  of  right  to  our  said  subjects,  we  dball  have  the  law  of  marque> 
and  of  taking  them  again,  as  hath  been  used  in  times  past,  with- 
out fraud  or  deceit ;  and  in  case  that  debate  do  rise  (which  God 
defend)  betwixt  us  and  any  lords  of  strange  lands,  we  will  not 
that  the  people  and  merchants  of  the  said  lands  be  suddenly  sub- 
dued in   our  said  realm  and  lands,   because  of  such   debate^ 


Tucker  on  Trade  and  Naturaliza- 
tion,  that  many  of  the  regulations 
respecting  alieus  do  not  appear  to 
justify  this  observation. 

(1)  11  Edw.  1.  Stat,  de  Mer-. 
catoribus.  1  Anders.  Hist.  Com. 
242. 

(2)  12  Edw.  1.  and  31  Edw.  1. 
Tucker  on  Naturalizat'un  Bill, 
3.  5.     Rymer,   vol.  4.     y.  361. 


1  Anders.  Hist.  Com>  268. 

(3)  Tucker  on  Naturalization^  9» 
1  Anders.  Hist.  Com.  268,  9. 

(4)  This  act  confirmed  by 
25  Edw.  3.  27  Edw.  3.  See  ob- 
servations on  this  act,  Tucker  on 
Naturalization  Bill^  7— rlS* 

(5)  27  Edw.  3.  su  2,  c.  17. 
Tucker  on  Naturalization  Bill 
15—17. 
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but  tbaf;  they  be  warned,  and  prodamadon  thereof  published^ 
tliat  tb^  sball  void  tjbe  said  reakn  and  lands,  with  their  goods^ 
£reely»  within  forty  days  after  the  warning  and  proclamation  so 
made :  and  that  in  the  meantime,  they  be  not  impeached,  nor  let  pf 
their  passi^,  or  of  making  their  profit  of  the  same  merchandizes, 
if  they  wiU  sell  th^m.  And  in  case  that,  for  default  of  wind^  or 
of  ship^  or  for  sickness^  or  for  other  evident  cause^  they  cannot 
avoid  0|ur  said  realm  and  lands  within  90  short  a  time,  then  they 
shall  have  other  foirty  days,  or  more,  if  need  be,  within  which  th^ 
may  pass  conveniently  with  selling  their  merchandize  as  afore- 
said. And  .by  S6  Edw.  3.  c.  ?•  a  court  was  constituted,  composed 
partly  of  foreigners,  to  try  mercantile  causes,  and  other  r^ula- 
ti9J[i8  ia  ^vour  of  alien  merchants  were  passed  (1)*  In  the 
succeediDg  reign  of  Richard  IL,  he  deprived  the  foreigner  of 
the  liberty  of  buying  and  selling  of  or  to  any  other  foreigner 
within  the  precinct  of  London :  but  by  two  subsequent  statutes, 
of  the  same  reign,  the  several  statutes  of  Edward  III.  in  favour 
of  aliens  were  explained  and  confirmed;  and  in  14*  Ric%  2.  (2) 
it  was  ejqpressly  enacted,  '<  that  merchant  strangers  repairing 
into  the  irealm  of  England  shall  be  well  and  courteously  and  rights 
fully  qse4  and  goveri^  in  the  said  realm,  to  the  intent  that  they 
shall  b^ve  the  greater  courage  to  repair  into  the  same/'  But  in 
the  year  1392,  a  statute  was  passed  depriving  merchants  strangers 
of  ibe  benefit  of  selling  to  another  merchant  stranger ;  and  it  was 
likewise  ordained,  that  no  merchant  stranger  should  sell  by  re- 
tail, but  only  in  gross ;  they,  merchant  strangers,  were  not  allowed 
to  put  or  expose  to  sale  any  manner  of  wares  or  merchandize, 
except  h'vings  and  victuals  (S).  In  the  5th  Hen.  IV.,  A.  D. 
1103(4),  it  was  provided,  ^'  that  all  merchants  aliens  and 
straiigers  shall  sell  their  merchandizes  brought  into  this  realm 
within  a  quarter  of  a  year  next  after  their  coming  into  the  same ; 
and  also  that  the  money,  which  shall  be  delivered  by  exchange 
in  Engbnd,  be  employed  upon  the  commodities  of  the  realm, 
within  the  said  realm,  upon  pain  of  forfeiture  of  the  same  money ; 
and  that  no  merchant  alien  nor  stranger  sell  any  manner  of 
merchandize  to  any  other  merchant  aUen  or  stranger,  upon 
pain  of  forfeiture  of  the  same  merchandize/'  And  "  that  m 
every  city,  town,  and  port  of  the  sea  in  England,  where  the  said 
merchants  aliens  or  strangers  be,  or  shall  be  repairing,  suffi- 


(1)  1  Anders.  Hist.  Com.  347.  (4)    5  Hen.  4.  c.  9.     Tucker, 

(2)  14  Rich.  2.  c.  9.  .      22,  83- 

(3)  Tucker,  19,  20,  21. 
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tient  hosts  shall  be  assigned  to  the  said  merchants  by  the  mayor, 
sheriils,  or  bailifis;  and  that  the  said  merchants  aliens  and 
strangers  shall  dwell  in  no  other  place  but  with  their  said  hosts 
to  to  be  assigned ;  and  that  the  said  hosts  so  to  be  assigned  shall 
take  for  their  travel  in  the  manner  as  was  customed  in  old  time/' 
By  the  tenor  of  this  law,  a  merchant  stranger  was  not  only  de- 
prived of  the  benefit  of  selling  to  another  merchant  stranger, 
who  was  to  sell  again  within  the  realm,  according  to  the  statute  of 
Kichard  the  Second,  but  also  he  was  restrained  from  selling  at  all 
to  merchants  strangers^  though  for  the  purposes  of  exportation.  So 
that  it  became  a  crime  by  the  laws  of  the  land,  to  attempt  to  make 
this  country  the  centre  of  trade,  and  a  magazine  for  other  nations. 
And  yet  this  unhappy  national  bias,  joined  with  the  narrow  selfish 
views  of  individuals,  prevailed  so  strongly,  that  this  very  absurd 
clause  was  confirmed  again  by  a  statute  made  the  next  year,  the 
6  Hen.  4.  c.  4.  There  was  indeed  a  repeal  of  the  obligation  laid 
upon  foreigners  to  sell  their  merchandizes  within  aquarter  of  ayear 
after  importation ;  but  particular  care  was  taken  to  add,  *<  saving 
alwajrs  the  franchises  and  liberties  of  the  city  of  London ;  and 
further  provided  always,  that  the  said  merchants  aliens  and 
strangers  shall  not  carry  or  cause  to  be  carried  out  of  the  realm, 
any  merchandizes  brought  within  the  realm  by  the  merchants 
aliens  and  strangers  aforesaid."  This  was  strengthening  the 
evU ;  so  that  even  our  own  shipping  were  not  to  be  employed  in 
carrjring  the  goods  of  foreigners  from  one  country  to  another. 
By  a  subsequent  statute  (1)  however,  in  the  same  reign,  after 
reciting  the  inconvenience  incident  to  the  restraint  on  aliens,  it 
was  enacted,  **  that  as  well  the  drapers  and  cloth-sellers  as  other 
merchants  with  their  sundry  merchandize,  shall  be  free  to  sell 
in  gross  their  cloths,  iron,  oil,  and  wax,  and  other  their  mer- 
chandize, as  well  to  all  the  king's  liege  people  as  to  the  citizens 
of  London,  notwitlistanding  any  franchise  or  liberty  to  the 
contrary."  But  if  this  act  seemed  (2)  to  open  the  door  for 
foreigners  to  enter  in  again,  effectual  care  was  taken  by  statutes 
made  in  the  following  reigns  to  shut  it  up:  one  of  these  acts 
proceeded  so  far  as  to  ordain  that  no  Elnglishman  shall  vnthin 
this  realm  sell  or  cause  to  be  sold  hereafter  to  any  merchant 
alien  any  manner  of  merchandizes,  but  only  for  ready  payment 
in  hand,  or  else  in  merchandizes  for  merchandizes,  to  be  paid 
and  contented  in  hand,  upon  pain  of  forfeiture  of  the  same;  thi& 


(1)7  Hen.  4.    c.  9.     Tucker,         (2)  Tucker,  25,  26. 
24,  25. 
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I^w  was  ttiade  in  the  year  of  our  lord  14299  and  ^^  9th  of 
Henry  VI.  c.  24.  but  being  of  a  nature  too  absurd  and  extravagant 
to  be  put  in  practice,  was  repealed  in  the  following  sessions.   In 
the  commencement  of  the  reign  of  Richard  III.  a  most  impo- 
litic act  was  passed,  which^  after  most  absurd  recitals  of  imagi- 
nary grievances,  enacted  that  a  stranger  was  never  to  sell  by 
retail,  nor    to  be  an  host  or  landlord  to  any  other  but  to  a 
fellow-countrymen;    aliens  were    to    sell   their   merchandizes 
within  eight  months  after  their  arrival*,  and  to  lay  out  the  money 
so  received  in  buying  the  commodities  of  the  country,  yet  they 
were  not  allowed  to  buy  or  sell  wool  or  woollen  cloth,  nor  to 
make  wool  into  cloth,  nor  deliver  wool  to  others  for  that  purpose 
nor  were  even  the  king's  natural-born  subjects  to  make  doth, 
ibr  aliens^  under  pain  of  forfeiture  of  the  said  doth :  aliens  were 
to  take  no  apprentices  or  servants  but  the  king's  natural-born 
sobejcts;  and  if  any  alien  artificers  or  handicraftsmen  should 
come  into  the  realm  after  a  limited  time,  they  were  to  return 
into  their  own  country,  or  submit  to  become  servants  to  the 
English  of  the  like  occupation/  Yet,  as  necessity  is  always  inge- 
nious, the  strangers  found  means  to  elude  a  great  part  of  these 
penalties,  by  getting  themselves  made  denizens  by  virtue  of  the 
king's  prerogative:  therefore,  in  the  beginning  of  the  next  reign, 
(Henry  VII.)  as  this  was  looked  upon  as  a  fieivorable  juncture, 
application  was  made,  and  a  bill  obtained,  **  that  if  strangers 
were  made  denizens,  they  were  to  reap  no  privileges  from  that 
-grant."     The  un&vorable   consequences    of  these  pernicious 
r^ulations  appear  from  the  preamble  of  the  statute  19  Hen.  6. 
c.  6.,  and  has  been  dearly  pointed  out  by  a  celebrated  author  ( 1 ). 
Foreigners  being  expelled  by  the  effect  of  these  enactments,  and 
no  recruits  suffered  to  come  in,  the  native  English  soon  com- 
menced monopolists,  and  raised  the  price  of  their  manufactures 
upon  their  fellow  subjects,  which  was  attended  with  three  very 
&tal  consequences:  viz.    1.  The  doth  imported  from  abroad 
could  be  hiui  at  a  cheaper  rate  dian  what  was  made  at  home, 
and  whosoever  sells  cheapest,  whether  he  be  foreigner  or  native, 
will  always  have  the  preference  at  market.     2dly.  The  English 
joume3nnen  and  lower  manufacturers,  who  had  been  the  most 
noisy  in  their  clamors  against  foreigners,  being  now  destitute  of 
work  at  home,  were  glad  to  retire  to  foreign  countries  to  seek 
for  employment ;  they  then  found  to  their  cost,  that  the  eajmlsian 
of  foreigners  was  the  cause  of  taking  the  bread  out  of  their  mouths, 


(1)  Tucker  on  Naturalization  Billi  37. 


138  Of  Aliens,  [Ch.  5. 

ViPt,  the  admission  of  them.     3clly.  The  consumption  of  provi- 
sions growing  less   every  day  on  these  accounts,  there  was  no 
encouragement  to  the  fanners  and  .landed  gentlemen  to  raise 
any  thing  but  numerous  flocks  of  sheep,  which  they  were  sure 
would  turn  to  good  t^^count  by  the  demand  for  wool  in  Flanders : 
and  80  great  was  the  decay  of  the  woollen  and  all  other  manu- 
fiu:tures,  that  the  very  remembrance  seem3  to  have  been  lost 
among  us*  The  .country  thus  impoverished,  we  find  the  tide  in 
&yor  of  aliens  and  commerce  turned  by  the  influx  of  foreign 
workmen  and  artificers  who  took  refuge  in  England  in  the  reign 
of  Elizabeth,   attributable    to    tlie  persecution  of   the  Duke 
d'Alva  (1).      But  these  foreigners  were  rather  permitted  than 
encouraged;  and  when  king  James  came  to  the  throne^  the 
citizens  of  London  preferred  petitions  against  aliens;   and  the 
rules  and  orders  made  in  consequence  of  their  solicitations  were 
injurious  to  them,  as  well  as  quite  opposite  to  the  nature  of  a 
free,  open,  and  extensive  trade  (2).     In  the  commission  dated 
the  5th  of  June  1622,  his  majesty  saith,  ^<  he  would  endeavour 
to  keep  such  a  due  temperament  between  the  interests  of  the 
complainants,  and  that  of  foreigners,  that  the  latter  should 
have  no  cause  to  fear  being  disturbed  in  their  industrious  and 
sedulous  courses^  whareof  he  wished  his  own  people  would  take 
example."     But  this  seeming  indulgence  ends  in  real  oppression^ 
as  may  be  seen  by  the  two  succeeding  dances  (S).   **  And  fiuther 
our  will  and  pleasure  is,  that  every  such  stranger  born,  denizen 
or  not  denizen,  or  others  born  of  parents  strai^rs,  not  having 
served  their  apprenticehoods  as  aforesaid,  who  either  use.  any 
manual  or  handicraft;  trade,  or  the  buying  or  selling  of  the  home 
commodities  of  our  kingdom,  shall  pay  to  our  use,  as  a  thank- 
ful acknowledgment  of  our  royal  &vour,  such  rates  and  pay- 
ments, out  of  their  earnings  or  gains,  to  be  distributed  and  dis- 
posed of  for  the  ease  and  comfort  of  our  own  people  as  we  shall 
think  fit,  as  sliall  be  directed  by  a  schedule,  to  be  subscribed  by 
OUT  own  hand ;  or  in  default  tliereof^  s^ch  rates  or  payments  as 
our  said  commissioners,  under  their  hiinds,  or  under  the  hands 
of  three  of  them,  shall  set  down :   whereby  our  natural*boni 
subjects  may  discern  that  we  putaproportionabledifference  between 
them  and  "the    strangers^  if  their  own  want  of  industry,  or 
honest  workmanship,  be  not  the  impediment.     Nevertheless^ 
our  pleasure  and  command  is,  that  this  favour  which  wc  shall 


(1)  Tucker,  38, 39.     Iliiaic.  (3)  Tucker,  42. 

(2)  Tucker,  41, 
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thus  yoQchsafe  to  extend  to  such  strangers,  who  have  settled 
tliemselves  and  th^  families  in  this  our  realm  already,  or  to  such 
▼ho  by  their  service^  according  to  our  laws,  shall  hereafter  de- 
serre  the  like  fii.vour^  shall  not  draw  hither  or  continue  herj^ 
any  increasing  number  of  masterless.men  of  handicraft  trades, 
to  the  extreme  hurt  both  of  the  English  and  strangers ;  but 
that  such  either  speedily  return  into  their  own  countries,  or  put 
themselves  to  work  as  hired  servants,  according  to  the  true 
meaning  of  our  laws,  or  else  shall  undergo  the  severity  of  our 
laws  provided  and  in  force  against  them."     Then  comes  a  third, 
in  relation  to  the  persecuted  French  protestants,  which  is  too 
curious  to  be  omitted ;  and  the  reader  will  not  pass  it  over  with- 
out making  his  own  remarks  upon  it.  ,  ^*  Notwithstanding,  our 
will  and  pleasure  is,  that  unto  such  of  the  French  nation  who 
by  reason  of  the  late  troubles  in  that  kingdom  (when  there  was 
a  league  on  foot  to  extirpate  all  the  protestants)  have  had  their  re- 
fuge hither,  there  shall  be  showed  such  favour  beyond  the  pro- 
portion of  other  strangers,  as  our  commissioners  shall  think  fit^ 
%  within  a  convenient  time,  after  these  troubles  shall  be  over- 
blown, they  shall  return  into  their  own  country  again.*'     Thus 
stood  the  matter   in  the  reign  of  king  James  L     The  deep- 
rooted  national  prejudice,  joined  to  a  grasping  desire  of  monopoly, 
qpurred  on  the  English,  especially  the  citizens  of  London,  to 
seek  the  expulsion  of  all  foreigners  concerned  in  conunerce ;  and 
to  Y)ar  up  the  way  against  their  entering  in  for  the  future.     The 
power  likewise  of  granting  monopolies,  as  well  as  the  payments 
made  for  such  exclusive  privileges,  suited  the  taste  and  the  cir- 
cumstances of  that  court,  fond  of  the  prerogative^  and  in  want  of 
nioney. 

After  the  Revolution,  the  principles  of  commerce  and  govern- 
ment were  better  understood  than  in  former  times ;  the  writings  of 
Sir  Francis  Bacon,  Sir  William  Petty,  Sir  William  Temple,  Sir 
Jonah  Child,  Algernon  Sidney,  and  Dean  Tucker,  and  other 
great  men,  contributed  much  to  cure  the  nation  of  their  old 
aversion  to  foreigners,  especially  the  most  useful  part  of  them^ 
merchants  and  mechanics  (1).  By  modem  statutes,  therefore,  . 
many  of  the  old  regulations  arc.  modified,  and  many  others 
are  not  acted  upon,  and  the  modern  treaties  generally  regulate 
the  intercourse  of  foreigners  (2) ;  but,  as  observed  by  one  of 
those  able  writers,  even  in  modem  times,  and  in  the  senate 


(  )  Tucker,  49.  (2)  Ante,  42. 
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botbe,  a  person  was  femid  who  had  the  deoencj  to  propose  ta 
iidt  all  tie  JoreigHert  outcftk^  naticm  :  upon  which  it  has  been 
obwnred,  that  diis  polite  caqpression  had  of  kte  been  quoted 
with  such  apfdanse  by  persons  of  the  same  stamp,  and  eichoed 
through  the  IdngdcMn  in  such  a  manner,  as  if  he  deserved  to 
have  a  statue  erected  to  his  memorj,  fer  the  service  be  had 
done  his  counliy.  (1) 


We  will  now  concisely  consider,  in  a  due  and  practical  order, 
the   different  l^slative  restraints  which  afifect  the  freedom  of 
trade  of  the  subjects  of  a  foreign  state  in  this  country,  and 
the  constructions  upon  them.     These  excq)tions  or  limitations 
are  of  two  descriptions;   comprising, jCirs/,  the  regulations  with 
reelect  to  residence^  liability  to  search,  &c.  which  attach  upon  an 
alien  merchant  or  artificer  on  his  veiy  establishment  in  the 
country,  and  independendy  of  any  actual  exercise  of  his  occu- 
pation;  and,  secondly^  the  regulations  under  which   an  alien 
merchant  or  artificer  is  placed  in  his  actual  traffic  with  his  cus- 
KR^tthtionf     tomers.     We  will  heg}n  by  considering  the  first  class  of  regu- 
etuMiskmeni  oT  ^^Q^  under  which  an  alien  merchant  or  artificer  is  placed  on 
an  alien  io  thb    his  Very  establishment  in  this  country,  and  independently  of  any 
'     actual  exercise  of  his  occupation :  and  the  clearest  way  of  view- 
ing these  r^ulations  will  be  to  examine  them,  Jirst^  with  rela»- 
don  to  the  alien  traders  themselves ;  and^  secondly y  with  relation 
to  the  alien  apprentices^  journeymen^  and  seroantSy  who  may  or 
may  not  be  retained  in  the  service  of  alien  traders,  or  of  the 
king's  own  subjects. 

uMa^iSSxto  Tirsty  theuj  as  to  the  aliefi  traders  themselves:    The   act  of 

27  Edw.  3.  Stat  2.  called  the  Statute  of  the  Staple,  has  several 
provisions  relating  to  alien  merchants.  In  the  2d  chapter,  it 
adopts  them  into  die  king's  especial  protection;  and,  in  the  17th, 
it  exempts  their  goods  from  being  seized  for  debts  of  one 
another,  where  they  are  not  sureties,  saving  the  law  of  marque 
and  reprisals.  The  same  spirit  of  liberality  is  shown  to  mer- 
chant strangers  by  the  stat  14  Ric.  2.  c.  9.,  which  provides, 
^*  that  merchant  strangers,  repairing  into  the  realm  of  England, 
shall  be  well  and  courteously  and  righdully  used  and  governed 
in  the  said  realm,  to  the  intent  that  they  shall  have  the 
greater  courage  to    repair  into   the  same."     Then  comes  the 


(1)  Tucker,  49,  50.  (2)  27  Edw,  3.  st.  2.  c.  17. 
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Stat  5  Hen.  4.  c.  7.9  by  which  it  is  enacted,  ^'  that  all  merchant 
strainers,,  of  what  estate  or  condition  that  they  be,  coming* 
dweliiag,  or  repairing  within  the  realm  of  England,  shall  be 
entreated  or  demeaned  within  tne  same  realm  in  the  manner, 
form  and  condition  as  the  merchants  denizens  be,  or  shall 
be  entreated  or  demeaned  in  the  parts  beyond  the  sea."  The 
Stat.  5  Hen.  4.  c.  9.  among  other  things  enacts,  <^  that  in 
every  city,  town,  and  port  of  the  sea  in  England,  the  ciis* 
tomers  and  comptrollers  of  our  lord  the  king  in  aU  die  ports 
of  England,  shall  take  sii£Scient  sureties  for  all  manner  of 
merchandizes  brought  by  the  merchants  aliens  and  strangers 
coniing  and  repairing  to  the  said  ports,  to  the  intent  that  the 
money  taken  for  the  said  merchandize  shall  be  employed  upon 
the  commodities  of  the  realm,  saving  their  reasonable  costs,  as 
in  the  same  statutes  more  fully  is  contained.  And,  moreover, 
it  is  ordained  and  established,  that  the  said  merchants  aliens 
and  strangers  shall  sell  their  said  merchandizes  so  brought 
within  the  said  realm  within  a  quarter  of  a  year  next  after  their 
omung  into  the  same ;  and  also  that  the  money  which  shall  be 
delivered  by  exchange  in  England,  be  employed  upon  the 
commodities  of  the  realm,  within  the  said  realm,  upon  pain  of 
forfeiture  of  the  same  money;  and  that  no  merchant  alien 
nor  stranger  shall  sell  any  manner  of  merchandize  to  any  other 
merchant  alien  or  stranger,  upon  pain  of  forfeiture  of  the 
same  merchandize;  and  also,  it  is  ordained  and  established, 
that  in  every  dty,  town,  and  port  of  the  sea  in  England,  where 
the  said  merchants  aliens  or  strangers  be,  or  shall  be  repair- 
ing, sufficient  hosts  shall  be  assigned  to  the  same  merchants,  by 
th^  mayor,  sheriffi,  or  bailifis  of  the  said  cities,  towns,  or  ports 
of  the  sea;  and  that  the  said  merchants  aliens  and  strangers 
shall  dwell  in  no  other  place,  but  with  their  said  hosti  so  to 
be  assigned;  and  that  the  same  hosts  so  to  be  assigned  shall 
take  for  their  travel  in  the  manner  as  was  accustomed  in  old 
time.'*  The  two  last*mentioned  acts  are  confirmed  by  that  of 
4  Hen*  5.  c.  5* 

The  17  Edw.  4.  c.  1.  provides,  that  aliens  and  strangers, 
woikers  in  gold  and  silver,  inhabiting  in  the  city  of  London, 
shall  inhabit  in  the  open  streets  of  the  same  city,  where 
there  is  the  best  and  most  open  publicity  of  their  art  The 
14  &  15  Hen.  8.  c.  2.  contains  several  regulations  as  to  aliens; 
enacting,  among  other  things,  '^  that  all  aliens  bom,  whe« 
ther .  denizens  or  not,  who  inhabit  in  London,  Westminster, 
Soadiwaxk^  and  tiie  environsi  shall  be  und^r  the  scorch  and  re* 
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formation  c(  the  wardens  and  fellowships  of  handicrafts  witliin 
die  dXf  of  London,  with  one  substantial  stranger ;  that  tlie 
wardens,  widi  such  stranger  as  aforesaid^  shall  appoint  a  proper 
Aark^  by  which  the  aliens'  merchandizes  may  be  known ;  and 
have  full  power  to  search  and  reform  all  manner  of  wares  of 
lirorkmanships  made  by  such  alien  handicraftsmen ;  and  that  nq. 
lilien  using  the  occupation  of  smith,  joiner^  or  cooper,  shall  make 
any  wares  without  putting  such  mark  to  them  before  they  are 
sold  or  used/'     A  similar  power  of  search  and  reformation  is 
given  to  other  officers  in  other  towns;  bi|t  the  act  does  not 
extend  to  aliens  dwelling  in  the  universities  of  Oxford  or  Cam- 
bridge,  or  within   the  sanctuary  of  St.  Martin's  le  Grand  in 
London.     If  the  officers  in  London  or  elsewhere  reftise  to  mark 
the  wares,  the  alien  may  sell  them  without  mark ;  and  as  to  the 
marking,  it  is  declared  that  the  act  extends  only  to  the  trades 
of  joinery,  pouchmakers,  coopers^  and  blacksmiths.  By  21  Hen.  8* 
c.  16.  the  last-mentioned  regulation  was  confirmed;  and  it  was 
further  provided,  that  alien  artificers  and  others,  being  house- 
keepers, should  pay  the  same  charges  as  the  king's  subjects  of 
the  same  trade,  or  on  refusal,  should  no  longer  occupy  any 
handicraft ;  that  they  should  take  certain  oaths ;  that  no  stranger 
artificers  or  handicraftsmen^  who  were  not  householders  at  a 
time  therein  mentioned,  should  set  up  or  keep  any  house,  shop, 
or  chamber,  wherein  they,  should  exercise  any  handicraft  or 
mystery ;  and  that  they  should  not  assemble  but  in  the  com- 
mon hall  of  their  crafts;  anil  that  foreign  artificers,  being  deni- 
zens and  householders,  and  inhabiting  and  occupying  any  craft 
in  or  within  two  miles  of  London,  should  go  with  the  wardens 
to   make   search^  according  to  the  last-mentioned   statute  of 
14  &  15  Hen*  8.  c.  2.     The  act  confirms  the  exemptions  en- 
joyed by  the  universities  of  Oxford  and  Cambridge,  providing 
commission  of  certain  persons  to  make  search  and  view  for 
particular  purposes  in  St.  Martin's  le  Grand. 

The  IS  &  14  Charles  2.  c.  II.  J  10.  enacts,  "  that  for  pre- 
venting of  frauds  in  colouring  of  strangers  goods,  and  other- 
wise>  every  merchant  or  other  passing  any  goods^  wares^  or 
merchandizes  inwards  or  outwards,  shall  by  himself  or  his  known 
servant,  fiictor,  or  agent^  subscribe  one  of  his  bills  of  every  entry 
with  the  mark,  number,  and  contents  of  every  parcel  of  Buch 
goods  as  are  rated  to  pay  by  the  piece  or  measure,  and  weight 
of  the  whole  parcel  of  such  ^roods  as  are  rated  to  pay  by  the 
weight ;   without  which  the  officers  of  the  customs  «baU  -n<9t 
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suffer  any  entry  to  pass;  and  thA  no  children  of  alitos  under 
the  age  of  ttrenty-<Hie  years  be  permitted  to  be  tradehs  or  any 
goo^  or  merchandises  to  be  entered  in  their  names.  (1) 

The  acts  of^the  38  Geo.  3.  c.  4.  contained  some  e&c^tions 
in  &yor  of  alien  merchants,  which  however  were  repealed  by  the 
38  Qeo.  3.  c.  50.  The  object  of  both  these  acts,  as  weU  as  df 
some  other  moiSem  statutes,  was  to  impose  regulations  of  polite 
upon  aliens.  The  last  of  these  was  the  statute  56  Geo.  3.  c  86. 
§  1.  (f )  which  enables  his  Majesty,  by  proclamation  or  order 
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(1)  Bac.  Ab.  Aliens,  C. 

(2)  See  the  statute  post,  last 
volume.  Much  discussion  arose 
whilst  this  act  was  passing,  with 
respect  to  the  right  and  propriety 
of  excluding  aliens,  or  abridging 
tbeir  right  of  continuing  here  un> 
molested.  The  king  has  an  un- 
doubted right  by  his  prerogative 
to  send  aliens  out  of  the  kingdom, 
if  St  any  time  he  should  think 
fit.  Those  who  have  denied  this 
rkht  have  argued,  that  by  the 
48th  article  of  Magna  Charta, 
and  statute  the  27th  of  Edward 
the  third,  foreigners  are  as  much 
protected  as  natural-bom  subjects. 

,  It  bas  also  been  urged,  that  one 
solitary  and  dxnibtful  precedent 
only  has  been  produced  when  this 
power  was  ezerciied  in  the  early 
part  of  our  history,  that  unless 
there  has  been  a  long*  avowed, 
and  uncontested  exercise  of  it, 
sanctioned  by  parliament,  or  at 
laast  recogiiiAd  by  the  courts  of 
Westminster,  it  does  not  exist, 
and  that  such  a  restriction  would 
be  an  act  of  cruelty  and  persecu- 
tion to  IbreignerB.  The  prerog»^ 
tive  has  been  supported  on  the 
other  side  by  the  following  argu- 
ments. The  48th  article  of 
Magna  Charta,  and  statute  the 
27th  of  Edward  the  tiiird,  were 
intended  solely  for  the  protection 
of  foreign  moiJumts^  and  not  to 
cxlend  to  aliens  m  general.  There 
are  numerous  instances  on  tbe 
Rolb  of  Ifturliament  in  whieh  the 
GonuDons    have   petitioned    tbe 


crown  to  have  aliens  sent  out  of 
the  kingdom.    It  has  never  been 
used  except  to  protect  the  state 
against  the  machinations  of  fo- 
reigners. The  plans  of  the  French 
revolutionists   in    1793,   and  this 
danger  of  Bonaparte's   partisans 
spreading  his  principles   in   this 
country  m  1814,  made  it  neces- 
sary that  the  crown  should  have 
this    power   of   expelling   aliens* 
The  unfoitunate  natives  of  other 
countries  have  always  been  hos- 
pitably received,  and  strangers  well 
conducting  themselves  have  never 
been  molested-     The   power  of 
expelling  aliens  is  vested  in  the 
supreme  authority  of  the    state, 
because  its  execution   frequently 
demands  the.  utmost  promptitude, 
and  is  therefore,  by  strict  analoay 
to  other  powers,  placed   in  the 
hands  of  the  crown.    The  power 
of  the  monarch  over  fordgn  rela- 
tions proves  he  has  thb  right. 
The  power  the  king  has  of  making 
war  on  whole  nations,  includes 
the  power  over  fndividuals,  as  the 
greater  includes  the  less.     It  is 
inseparable  from    the   govemiog 
power  in  any  country  to  be  able 
to  take  precautions  affaiiyit  fo- 
reigners residing  in  such  country, 
and  particularly  in  a  country  where 
foreigners  are  only  amenable  to 
die  ordinary  laws.    This  strong 
and  forcible  reasoning  on  behalf 
of  the  prerogative  of  the  crown 
unquestionably  proves    its  exist- 
ence.   The  following  passage  in 
HoUnshed's  Cbroaieles  wiU  show 
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fidly,  Rega- 
lations  as  to 
aliens,  appren- 
tices, journey- 
men, and  ser- 
vants. 


in  council^  to  direct  that  any  alien  shall  depart  this  realm ;  and 
in  case  of  refusal  he  may  be  arrested  and  carried  abroad  or  im-* 
prisoned;  and  masters  of  ships  are  required,  immediately  on 
their  arrival  here^  to  report  the  aliens  on  board,  except  marinetl 
of  the  ship,  to  an  inspector  or  collector  of  customs,  under  penalty 
of  j£lO  for  each  alien  omitted;  and  every  alien,  immediately  on 
his  arrival  here,  is  to  make  a  fiill  report  of  himself,  and  his  de- 
signation, to  the  same  officer,  under  penalty  of  imprisonment, 
or  liability  on  conviction  to  be  sent  abroad ;  afid  the  particulars 
are  to  be  r^stered  by  the  officer,  who  is  to  give  the  ab'en  a 
counterpart,  who  is,  within  a  week  after  his  arrival,  to  produce 
the  same  in  London,  at  the  Aliens'  Office  in  Crown  Street, 
Westminster,  or  to  the  chief  magistrate  of  any  other  place 
where  he  may  be.     Then  follow  subordinate  regulations,  and  a 
clause  protecting  aliens  who  quitted  France  on  account  of  the 
troubles  there,  from  liability  to  be  arrested  for  any  debt  con-  ' 
tracted  out  of  this  kingdom. 

We  will  next  consider  the  distinctions  between  aliens  and 
natural-bom  subjects  which  prevail  in  the  law  of  appren^ 
ticesy  journeymen,  and  servants.  The  statute  1  Ric.  S.  c.  9.  §  1 1. 
enacts^  that  no  person  not  born  under  the  king^s  obeisance, 
inhabiting,  dwelling,  or  holding  any  great  house  or  chamber  in 


it  was  exercbed  at  a  very  early 

Ceriod.  Speaking  of  the  foreigners 
anished  in  the  second  year  of 
the  rdgn  of  Henry  the  second,  he 
says :  "  Moreover  by  the  s«;ntence 
and  doom  of  bis  counceliers,  to 
the  intent  that  peace  and  quiet 
order  might  take  place  and  be 
the  better  maintained,  he  com- 
manded^ by  way  of  publishing  a 
proclamation,  that  dl  strangers 
{which  to  get  somewhat  by  the 
wars  had  flocked  into  the  realme 
during  the  time  of  the  civil  dis- 
cord between  him  and  the  king 
Stephen)  should  depart  home 
without  further  delay  :  wherefore 
he  appointed  them  a  day  before 
which  they  should  avoids  upon 
peril  what  might  ensue.  It  was 
a  world*s  wonder  to  see  and 
mark  how  auddenlie  these  aliens 
were  quite  vanished,  as  though 
they  had  beten  phantasnies."— -It 
is  only  necessary  to  transcribe  the 


48th  article  of  Magna  Charta,  and 
the  part  alluded  to  of  the  statute 
of  the  27th  of  Edward  the  third, 
to  show  that  they  relate  to  foreign 
merchants  only.  *'  Orones  merca- 
tores  habeant  saivum  et  securum 
exire  de  Anglia  et  venire  in  Ang- 
liam  et  morari  et  ire  per  Angliam 
tarn  per  terram  quam  per  aquam 
ad  emendum  et  vendendum  sine 
omnibus  malis  toltis  per  antiquas 
et  rectas  consuetudinespreterquam 
in  tempore  guerre  et  si  sint  de 
terra  contra' nos  guerrina.''  Sir 
Edward  Coke  appears  to  have 
understood  it  precisely  in  this 
manner.  He  says,  commenting  on 
the  33d  article  of  Magda  Charta 
of  Henry  the  third,  '*  Omnes  mer- 
catores,''  this  chapter  concemeth 
merchant  strangers.  The  power, 
howeveri  of  sending  aliens  out  of 
the  country  has  been  wisely  de- 
legated of  leite  years  to  the  iegi9% 
laiure« 
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this  realm,  and  occupying  any  handicraft^  or  being  artificer^  or 
handicrafbonan,  shall  take  any  apprentice,  servant,  or  any  other 
perBon  to  work  with  him  or  to  his  use,  unless  it  be  his  son  or  his 
daughter^  other  than  at  the  feast  therein  mentioned,  shall  be  ap- 
prentices or  servants  with  him,  exc^t  that  the  same  apprentices 
or  servants  so  to  be  taken  be  the  king's  subjects  bom.  The  14  & 
15  Hen.  8.  c.  2.  enacts  to  the  same  effiact,'  and  provides  that  no 
alien  handicraftsman  shall  keep  more  than  two  alien  journey- 
men or  covenant  servants ;  but  that  it  should  be  lawfiil  to  any 
lord  €3i  the  parliament,  and  every  other  of  the  king's  subjects, 
having  lands  and  tenements  to  the  yearly  value  of  one  hi!lndred 
pounds,  to  take  and  retain  es^rangers  joiners  and  glaziers  in 
their  service  from  time  to  time,  to  and  for  the  exerdsing  vrith 
them  thdr  crafts,  this  act  notwithstanding.  This  r^pilation 
however  does  not  extend  to  alieps  inhabitants  of  Oxford^  Cam- 
bridge, or  the  sanctuary  of  Saint  Martin's  le  Grand.  The 
21  Hen.  8.  c  16.  enacts  that  no  stranger  artificer  shall  keep 
more  than  two  aUen  servants ;  and  after  confirming  the  statute 
kst  mentioned,  it  proceeds  to  enact  that  the  inhabitants  of 
Oxford,  Cambridge^  or  the  sanctuary  of  Saint  Martin's  le  Grand, 
may  keep  ten  journeymen  or  apprentices :  this  privil^;e  of  these 
places  however  was  taken  away  by  the  82  Hen.  8.  c.  16*  which 
restricts  the  inhabitants  of  them  to  two  i^ien  apprentices, 
joBmejonen,  or  servants:  and  by  the  statute  25  Hen.  8.  c.  9*  $  9* 
pewierers  are  forbidden  to  take  any  alien  apprentice  or  journey- 
man at  aU. 

We  will  now  proceed  to  the  second  great  dass  of  regulations ;  h,  Reguhtiom 
those  under  which  an  alien  merchant  or  artificer  is  placed  in  his  ^l^^J^^ 
actual  tri^  with  his  customers.  This  class  subdivides  itself  into  ^^i^  ^^n, 
fire  heads :  as  it  relaxes  Jlrst  to  the  description  of  persons  with 
whom  an  alien  merchant  or  artificer  may  trade;  secondly ^  to  the 
jperiod  within  which  his  conunercial  transactions  must  be  nego- 
dated ;  thtrdfy,  to  the  places  where  he  is  permitted  to  exercise 
his  occupation ;  fourthly^  to  the  description  of  goods  or  employ- 
ment aboat  which  he  is  permitted  to  occupy  hunself  for  the 
purposes  of  fordgn  or  domestic  commerce,  and  whether  by  retail 
or  by  wholesale  only;  and,  ^/i^A/y,  to  the  extra  duties  which  are 
imposed  upon  him. 

* 

And,  first,  as  to  the  description  qf  persons  with  nnJum  alien 
^sitrchants  may  traffic.  Under  the  act  of  9  Edw*  8.  st.  1.  c.  1« 
they  were  authorised  in  sdUng  their  goods  to  what  persons  it 
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please 


king^s  enemies ;  and  the  same  permission  was  confirmed  by  tlie 
acts  of  the  25  Edw.  S.  st.  4.  c.  2.  the  2  Rich.  2.  st.  1.  c  1.  and 
the  11  Rich.  2.  c.  7. :  but  this  freedom  was  at  Iragth  restricted 
by  the  16  Rich.  2.  c.  1.  which  enacts  that  no  strange  merdumt 
atien  shall  sell  nor  buy  nor  merchandise  within  the  realm  with 
another  strange  merchant  alien  to  sell  again :  this  act  eKtends 
only  to  sales  for  the  purpose  of  selling  again ;  but  the  statute 
5  Hen.  4.  c.  9.  carried  the  same  principle  still  further,  by  ordain- 
ing that  no  merchant  alien  nor  stranger  should  sdl  any  manner 
of  merchandise  to  any  other  alien  or  stranger  merchant,  upon 
pain  of  forfeiture  of  the  same  merchandise.  Even  the  most 
indirect  communication  between  alien  merchants  has  been 
strongly  discouraged ;  for  the  6  Hen.  4.  c  4.  provides  that 
merchants  alien  and  strangers,  shall  not  carry  or  cause  to  be 
carried  out  of  the  realm,  any  merchandises  bought  within  the 
realm  by  the  merchants  aliens  and  strangers  aforesaid. 


Seamdbfi  as  to  ihe  period  or  time  within  which  the  comtnerdal 
transactions  of  an  alien  merchant  must  be  negoeiated^  The  stat* 
5  Hto.  4.  c.  9.  enacts,  that  merchants  aliens  shall  sdl  thtsr 
merchandizes  brought  withui  the  realm  within  a  quarter  of  a 
year  next  after  their  coming  into  the  same ;  but  this  ordinance 
was  repealed  by  6  Hen.  4.  c  4.  The  stat.  of  8  Hen.  6.  c  24. 
provides,  that  no  Englishman  shall  sell  merchandizes  to  any  alien 
but  only  for  ready  payment  in  hand,  or  else  in  merdiandiies 
for  merchandizes,  to  be  paid  and  held  in  hand.  But  tl^s 
was  altered  by  9  Hen.  6.  c.  2.,  which  permitted  English  mer- 
chants to  sdl  their  merchandizes  to  aliens,  giving  sir  months 
credit. 

Thirdfy^  we  nre  to  inquire  in  whaiplaoBS  an  alien  merchant  is 
permitted  to  exercise  his  occupation*  And  here  the  principal 
impediment  which  aliens  have  experienced^  has  been  thrown  in 
tbrir  way  by  the  f nemchises  of  particular  towns.  We  will  take  a 
short  historical  view  of  the  statutes  <m  this  subject.  Hie 
11  Edw.  3.  c.  5.,  so  fiur  fixm  encouraging  these  franchises  to  iiie 
detriment  of  aliens^  invited  foreign  doth-^workers  into  the  king*' 
dom,  with  a  promise  of  franchises  to  themselves.  But  the  act  of 
14  Edw.  d.  St.  2.  Ci  S.  was  not  so  indulgent;  after  reciting  the 
beftre-mentioned  provisions  ci  Magna  CSuirta,  it  declares  that 
all  merchtats,  denisEens  and  foreiigners,  except  those  whidi  be 
of  the  kaqg^s  enmity,  may  istfiout  let  safely  eome  into  the  said 
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ralin  of  Enghnd  with  their  goods  and  merchandidesi  |a4  iafdy 
twaj  and  sdely  return,  paying  the  cii8tonifl»  8abaidie0>  and  othar 
profiti  reaaonably  thereof  due;  so  always  that  franchise  and  free 
euatams  reasonably  granted  by  us  and  oar  ancestors  to  the  city 
of  LondcMi,  and  other  cities,  boroughs,  and  good  towi^s  of  our 
reafan  of  England,  be  to  them  saved.     The  act  of  18  £dw.  $• 
St.  S.  c  S.  enacted,  that  the  sea  should  be  ojpen  to  all  manner  oF 
mcvdwats  to  pass  with  their  merchandizes,  where  it  should  please 
tb^m  I  and  the  act  of  25  Edw.  8.  st.  4.  c.  2.  established  ^e  sfune 
ftcQities  on  the  land,  by  restoring  the  freedom  of  trade  in  $fi$e 
of  the  frandiises  of  particular  places.  By  the  statuteof  2^  Edw.  $• 
c  IS.  k  was  enacted,  that  no  ship  shall  be  compelled  to  come  to 
or  stay  in  En^and ;  and  that  if  ships  come  of  their  own  will  or  by 
xniafinrtane,  and  those  on  board  be  desirous  of  selling  their  mer- 
chandize, it  maybe  bought,  though  it  be  not  landed,  so  there  be 
no  forestalling;  that  the  masters,  mariners,  and  merchants,  having 
sdd  what  th^  please  and  paid  the  customs,  may  depart  with  their 
ships  and  the  remnant  of  their  goods  without  custom ;  and  that 
none  shall  distress  them  by  driving  them  to  any  particular  port, 
or  meddling  with  their  sale  after  they  have  arrived.     This  act 
is  confirmed  by  20  Rich.  2.  c.4.     The  88  Edw.  S.  st.  1.  c.  2. 
declares  that  all  merchants,  as  well  aliens  as  denizens,  may  sell 
and  buy  all  manner  of  merdiandize,  and  freely  carry  them  out 
of  the  realm,  paying  the  customs  and  subsidies  thereof  due;  &fr 
cept  thai  the  En^sh  merchants  shall  not  pass  out  of  the  reafan. 
ThefreedomoC  trade,  which  had  been  restored  to  ali$£Q  mer- 
<jiant8  by  the  beibre*mentioned  statute  of  25  Edw.  8*,  notwith- 
standing  the  franchises  of  particular  places,  was  confirn^ed  by  the 
act  of  2  Rich.  2.  st  1.  c  1.,  saving  to  t)ie  prelates  and  lords 
of  the  realm  their  rights  of  purveyance  of  victuals;   which 
was  a  privilege  (now  no  longer  in  existence)  of  buying  up  pro- 
visions at  an  appraised  value  in  preference  to  all  other  per- 
;iaD%  and  even  without  the  consent  of  the  owner  (1)*      T}ie 
5  Rich.  2.  St.  2.  c.  1«  enacts,  that  merchants  strangers  sbtdl 
be  welcome,  as  well  within  franchises  as  without,  to  merchandise 
ani  tarry  as  long  as  them  list.    The  1 1  Rich.  2.  c.  7.  confirms 
tlie  b^re-mentioned  statutes  ot  ;S^  Edw.  8.  st.l.  c  1.  ^^d  85 
£dw.  8.  St.  4.  0. 2.,  by  which  the  freedom  of  trade  is  inspired  fo 
alicsi  merchants  in  spite  of  particular  franchises.     Some  restrifi- 
ti0DS|  whiob  we  have  notic^  in  other  parts  of  this  diapier,  were 

( 1)  I  Bla.  Com.  287, 6.  ante,  103. 
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imposed  by  the  stat  16  Rich.  2.  c.  1. ;  but  in  the  main  the  free* 
'dom  of  trade  was  confirmed^  notwithstanding  the  franchises  of 
the  towns.  The  last  statute  that  refers  to  the  place  where  the  . 
trade  of  an  alien  in  Great  Britain  must  be  carried  on,  is  1  Rich.  S. 
c.  9.  s.  11.,  which  enacts,  that  all  persons  not  bom  under  the 
king's  obeisance^  being  artificers  or  handicrafbnen  dwelling  in 
this  realm,  who  shall  use,  exercise,  t)r  occupy  the  feat  of  mer- 
chandize of  any  manner  of  wares  within  this  realm^  shall  deal,  seU, 
or  barter  the  same  in  the  port,  town,  or  place  where  the  same 
artificers  be  or  shall  be  dwelling,  and  in  no  other  place,  upon 
pain  of  forfeiture  of  all.  the  value  of  all  the  goods  sold  con- 
trary to  the  act.  The  navigation  act,  12  Car.  2.  c.  18.  s.  2. 
enacts,  that  aliens  shall  not  exercise  the  occupation  of  merchants 
or  factors  in  the  plantations,  upon  pain  of  forfeiture  of  all  his 
goods,  or  which  are  in  his  possession;  one-third  to  the  king,  one 
to  the  governor  of  the  place,  and  the  other  third  to  the  in- 
former (1). 

• 

Fourthly X  we  are  to  inquhe  in  t^hai  description  of  goods  or  em* 
plogment  an  alien  merchant  may  deal  or  occupy  himself. — ^And 
here  we  will  examine,^r5^,  what  are  the  kinds  of  goods  in  which 
an  alien  merchant  is  prohibited  from  dealing  within  die  realm ; 
whether  such  prohibition  be  absolute,  or  subject  to  relaxations 
on  certain  conditions.  Secondly,  what  are  the  kinds  of  goods 
which  he  is  prohibited  from  exporting  out  of  England ;  whe^ 
ilier  such  prohibition  be  absolute,  or  subject  to  relaxations  on 
certain  conditions.  Thirdly,  what  are  the  kinds  of  goods  in 
which  certain  statutes  have  required  him  to  invest  the  whole  or 
any  part  of  his  capital;  and  fourthly,  what  are  the  kinds  of  goods 
whidi  may  net  be  sold  indiscriminately  by  wholesale  or  retail. 

And,  Ist,  of  those  kinds  of  goods,  in  which  an  alien  merchant 
ii  prohibited  from  dealing  freely  voUhin  the  realm.  By  the 
d8  Edw.  3.  St.  1.  c.  2.  it  was  enacted  that  all  merchants,  as  well 
aliens  as  denizens,  might  sell  and  buy  all  manner  of  merchan- 
dize. The  27  Edw.  S.,  called  the  statute  of  the  staple,  even  ^ves 
to  alien  merchants  the  privilege  oS  exporting  wool,  which  it  d^ 
nietf  to  natural-bom  subjects.     The  6  Rich.  2.  st.  1.  c.  10.  ex- 

(1)  The  34  Geo.  3.  c.  42.  s.  6,  Uke  the  oath  of  allemnce  ac- 

atid  37  Geo.  3.  c.  63.  s.  5.   con-  cordiDg  to  the  terms  of  capitula- 

tain  proyisions  in  &vor  of  aliens  tion.      See  observation,  Reerest 

residing  in  any  place  surrendered  2d  ed.  301.  n.  a. ;  and  see  the  en- 

to  His  Majesty,  and  who  shall  actmenU,  post,  152. 
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presdy  permits  aliens  in  amity  with  the  king  to  bring  in  victuak 
and  sell  them;    this  act  is  confirmed  by  1  Hen.  4.  c.  17.9   and 
24  Hen.  6.  c.  6.;    but  many  following  statutes  contracted  the 
liberty  of  foreign  merchants  to  deal  in  all  manner  of  merchan- 
dizes.    That  of  4  Edw.  4.  .c.  8.    enacts,    that   no  manner. of 
stranger  nor  alien,  by  himself  or  by  any  other,  shall  buy  any 
English  horns,  unwrought,  of  any  tanners,  butchery  or  of  any 
odier  persons,  gathered  or  growing,  within  the  city  of  London 
and  twenty-four  miles^  on  every  side  thereof;  and  that  no  li^n- 
^ishman,  nor  other  persons,  sell  any  English  horns  unwrought 
to  any  stranger,  or  cause  them  to  be  s^it  over  the  sea,  so  that  the 
said  bomers  will  buy  the  said  horns  at  Uke  price  as  they  be  at 
the  time  of  the  making  of  this  a(%  upon  pain  of  forfeiture  of  all 
sudi  home  so  bought,  sold,  or  sent.     This  was  enacted  for  the 
benefit  of  English  dealers  in  horns,  or  homers;  and  there  is  a 
proYision^  '^  that  after  that  men  of  the  said  occupation  within  this 
Jand  have  taken  out  and  chosen  such  and  as  many  horns  as  shall 
be  neediid  to  their  occupations,  that  then  it  shall  be  lawful  to 
them,  all  and  every  of  them,  and  othar  persons  of  this  realm  of 
England,  to  sell  and  deliver, all  the  horns  refused,  which  be  not 
able  to  be  occupied  in  their  mystery,  to  any  stranger  or  other 
person,  to  send  or  cany  beyond  the  sea,  or  elsewhere^  as  shall 
please  them."      This    statute    was   generally  repealed  by  the 
1  Jas.  1.  c.  25.  s.  44.,  but  the  particular  enactments  which  we 
have  quoted  from  it  were  revived,  with  some  others,  in  the 
7  Jas.  I.  c.  14.    The  1  Rich.  3.  c.  9.  enacts,  that  no  person  not 
bom  under  the  king^s.  obeisance  shall  exercise  or  occupy  any 
handicraft,  or  the  occupation  of  any   handicraftsmen  in  this 
realm  of  England,  but  depart  into  their  own  country  again,  or 
else  be  servants  to  such  of  the  king's  subjects  only  as  be  expert 
and  cunning  in  such  feats,  arts,  and  crafts  which  the  said  strangers 
can  occupy;  also,  that  no  person  not  bom  under  the  king's  obei- 
sance not  made  denizen^  being  artificer  or  handicraftsmen,  nor 
yet  any  other  for  him  or  to  his  use^  drape  or  make  any  cloth,  or 
put  any  wool  to  work  to  make  cloth  of,  within  the  said  realm  of 
England.  «  There  is  a  clause  expressly  permitting  aliens  to  im- 
port and  trade  in  books,  but  this  provision  is  repealed  by  the 
25  Hen.  8.  c  15.     Next  comes  the  .1  Rich.  3.  c.  12.,  which 
enacts,  *<  that  no  merchant  stranger,  after  the  feast  of  Easter 
next  coming,  shall  bring  into  this  realm  of  England,  to  be  sold^ 
any  manner  of  girdles^  nor  homeys  wrought  for  girdles,  points, 
laces,  leather  purses,  pouches,  pins,  gloves,  knives^  hangers^ 
tailors'  shears,   sysors^   andyrons,   cobbards,   tongs,    fireforks^ 
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gredyroDfi,  itocklodcs,  keyv,  hii^es  and  gtmela,  qnurrai  painted 
glasBes,  painted  pap^  painted  forcers,  painted  images^  paiftted 
cloths,   beaten  gold  or  beaten  silver  wrought  in  papers  fi>r 
painters,  saddles^  saddle-trees,  horse  harness,  boots^  bit6>  fltir- 
cups,  buckles,  chains^  lattin  nails  with  iron  shanks^  turneta> 
standing  candlesticks,  hanging  candlesticks^  hdy-water  stopa^ 
faffing  dishes,   hanging  lavers,  curtain  rings^  cards  for  wool 
(except  Roan  cards),  clasps  for  gowns,  buckles  for  shoes,  broches^ 
bells    (except  hawk's  bells),   tin   and   leaden  spocms,  wjre-  of 
latten  and  iron,  iron  candlestidcs,  grates,  horns  for  haAoms^ 
or  any  of  the  said  wares  made  and  wrought  pertainihg  to  the 
erafts  therein  specified^  or  any  <^  them."     By  (he  25  Hen.  8. 
c.  9*  it  is  enacted,  that  no  strattger  bom  out  of  this  realm  dball 
occupy,  exercise^  or  use  the  craft  of  pewterers,  nor  work  any 
manner  of  vessel  or  other  ware  to  be  made  of  tin  or  pewter^ 
within  any  place  or  places  of  diis  realm,  and  that  no  pewterer 
shall  take  any  stranger  bom  out  of  this  realm  to  be  his  appren- 
tice or  joumejrman.     Mr.  Justice  Blackstone,  alluding  to  some 
of  these  acts,  has  said  (1),  <^  There  are  some  obsolete  statutes  of 
Hen.  8.  prohibiting  alioi  artificers  to  w<H*k  for  themselves  in 
this  kingdom,  but  it  is  generally  held  that  they  were  virtualfy 
repealed  by  stat.  5  Eliz.  c.  7. ;"  but  it  has  been  observed  that 
tl^re  is  no  authority  to  that  efiect  (2).     By  the  15  Car.  2.  c.  15. 
aliekis  are  expressly  encouraged  to  cany  on  the  trades  of  break- 
ing, hickling,  and  dressing  of  hemp  or  flax,  making  and  whiten- 
ing of  thread,  spinning,  weaving,  making,  whitening,  or  bleach« 
ing  of  any  sort  of  cloth  made  of  hemp  or  flax  only,  making  of 
twine  or  nets  for  fishing,  or  of  stowing  of  cordage^  or  of  making 
any  sort  of  tapestry  hangings;  and  the  SS  Geo.  S.  c.  4.  s.  6.  ac- 
knowledges the  right  of  aliens  to  deal  in  weapons,  arms,  gun- 
powder, and  ammunition. 

2dly.  There  are  certain  kinds  of  occupations,  the  exercise  of 
whic^L  by  aliens  is  confined  to  this  country  alone^  either  absolutely, 
or  with  certain  conditional  exceptions:  these  form  the  next  branch 
of  our  inquiry.  The  9  Edw.  3.  stat  1.  c.  1.  prohibited  mer- 
ohanfe  alien  f5pom  carrying  wine  out  of  the  realm.  The  great 
statute  of  the  staple^  27  Edw.  S.  stat  2.  c.  1.  contains,  in  the 
'first  chapter,  a  requisition  that  ali^  merchants  shall  be  sworn 
to  hold  no  staple  beyond  se%  of  wool,  wooifels,  hides,  and  lead ; 


(1)  1  Bla.  Com.  372.  (2)   1  Woodeson,  373.     Bac. 
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Iwl  the  fame  chftpter  gives  them  the  privilege  of  espcrtingwafU^ 
which  it  denies  to  a  natund-bom  subject.    And  the  38  Edw.  A. 
Stat.  1.  c.  2.  declared,    that  all  merchants,   as  well  aliens   as 
denjgenis  might  sell  and  buy  all  manner  of  merchandises,  and 
freely  carry  them  out  of  therealm^  paying  the  customs  and  sul^ 
sidles  thereof  due,  except  that  the  English  merchants  should 
not  pass  out  of  the  realm  with  wool  or  woolfels^  and  that  non^ 
should  carry  gold  or  silver  out  nS  the  realm,  unless  as  thereiti 
particnlarized.     The  27  Hen.  8.  c.  14.  s.  4.  enacts,  that  if  any 
stranger  or  other  factor,  at  any  time  hereafter,  do  convey  and 
carry  any  leather  from  one  port  to  another,  to  the  intent  to 
aUp  the  same  in  such  other  port  whereunto  it  shall  be  so  convey* 
ed,  the  same  stranger,  or  other  his  &ctor  for  him,  before  such 
transporting  of  the  same  leath^,  shall  cause  the  same  leather 
first  to  be  tolled  within  the  same  port  from  wboice  he  will  or 
intesdeth  to  carry  the  same ;  and  die  same  so  tolled  cause  to  be 
enteied  by  the  customer  of  the  same  port  or  his  deputy,  and 
cause  to  be  also  packed  by  the  said  packer  of  the  said  fort 
where  it  shall  be  so  tolled,  taking  of  the  customer  or  customers 
of  the  same  port  or  haven,  or  of  their  deputy  or  deputies,  a 
certificate^  expressing  the  number  or  quantity  of  dickers  of  all 
the  same  leather  so  to  be  carried  and  transported,  directed  to  the 
customer  of  the  other  port  or  haven  whereunto  the  same  leather 
shall  be  so  conveyed,  making  mention  in  the  same  certificate, 
whether  the  custom  thereof  accordingly  be  truly  paid  or  not 
It  was  provided  by  33  Hen.  8.  c.  9.  s.  9.^  that  no  stranger^ 
bom  out  of  the  king's  obdsance,  not  being  denizen,  shall  con- 
vey or  caiise  to  be  conveyed,  give,  sell,  or  exchange,  into  anj 
parts  out  of  the  king's  obeisance,  any  long  bows,  arrows,  pr 
shafts,  without  the  king's  special  licence.  The  35  EUiz.  c  1 1 .  s.  2,^ 
which  is  entided  an  act  for  the  bringing  in  of  dap-board  from 
the  parts  beyond  the  seas,  and  the  restraining  of  the  transporting 
of  wine  casks,  and  for  the  saving  and  preserving  of  timber  within 
the  reahn^  enacts,  in  the  second  secticm,  that  every  person  who 
shall  ship,  carry,  or  transport  any  beer  into  parts  beyond  the 
seas^  to  be  sold  or  exchanged  for  other  meichandiie^  shall  if 
he  be  a  stranger  before  the  same  transporting,  or  if  he  be  a 
subject  bom,  either  before  the  same  transporting  or  within  four 
months  after,  bring  or  cause  to  be  brought  into  this  realm, 
from  the  parts  beyond  the  seas,  for  every  six  tons  of  beer,  tivo 
hundred  of  clap-board  fit  for  to  make  cask  of,  to  contain  in 
length  three  foot  and  two  inches  at  the  least,  or  else  the  same 
cask  again,  or  so  much  other  good  and  sweet  cask  in  quantity, 
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and*  the  same  to  be  entered  at  the  custom-house  without  any 
ccdouring;  or  iJF  the  same  transporting  shall  be.  into  the  realm  of 
Ireland,  then  to  bring  in,  in  manner  and  Form  as  aforesaid,  so 
much  of  the  shaiFold-board  in  quantity  as  the  dap-board  amount- 
eth  unto.  And  in  the  third  section  it  enacts,  that  no  straoger 
bom  shall  carry  or  transport  beyond  the  seas  any  piichers  or  other 
fish  in  cask,  unless  the  same  person  have  before  such  shipping, 
brought  or  cause  to  be  brought  into  this  realm  from  the  parts 
beyond  the  seas,  for  every  six  tons  of  piichers  or  other  fish,  ac- 
cording  to  the  rate  and  manner  aforesaid  of  clap-board  fit  for 
cask,  or  ebe  of  cask,  as  aforesaid. 

Though  aliens   are  allowed  the  exercise  of  trade  in  Great 
Britain,  yet  by  12  Car.  2.  c.  18.  s.  2.  it  is  enacted,  that  noalien^ 
unless  naturalized  or  made  a  denizen,  shall  exercise  the  trade  of 
a  merchant  or  fi^ctor  in  the  English  plantations  in  Asia,  Africa^ 
'       or  America,  on  pain  of  forfeiting  all  his  goods,  &c.     But  this 
disability  was  removed  as  to  the  West  Indies  by  S^  Geo.  S.  c.  4»2. 
and  as  to  other  places  by  the  37  Geo.  S.  c.  63.  s^  5.,  which  enact 
that  every  person,  though  an  alien  bom,  and  neither  naturalized 
nor  made  a  free  denizen,  who  shall  reside  in  any  island  or  place 
which  has  surrendered  or  which  shall  hereafter  surrender  to  his 
Majesty  and  be  in  his  Majesty'spossession,  and  who  shaU  have  taken 
the  oath  of  fidelity  and  allegiance  to  his  Majesty,  according  to  the 
terms  of  the  capitulation  under  which  such  islandorplace  shall  have 
-surrendered,  shall  be,*  and  shall,  from  the  time  of  such  surrender, 
be  deemed  to  have  been  entitled  to  exercise  the  trade  or  occupation 
of  a  merchant  or  factor  in  any  such  island  or  place^  whilst  under 
the  king's  protection ;  subject  nevertheless  to  such  laws  and  regu- 
lations as  his  Majesty's  subjects  shall  and  may  be  liable  to  in  the 
same  islands  or  places.     To  this  clause  is  added  another,  saving 
the  rights  of  the  East  India  Company.    We  will  consider  the  pro- 
hibitions on  the  subject  of  Jishing  in  a  following  chapter,  where 
we  are  to  examine  the  efiect  of  the  navigation  acts  on  foreigners ; 
and  the  prolubitions  upon  the  exportation  of  bullion  by  aliens 
will  fall  under  the  succeeding  head  of  this  great  class  of  regu- 
lations, more  conveniently  than  under  the  present. 

3dly.  In  the  next  place,  then,  we  will  shortly  inquire  wXiU 
are  the  kinds  of  goods  in  which  certain  statutes  have  required 
an  alien  merchant  to  invest  the  whole  or  any  part  of  his  capital. 
The   14?  Rich  2.  c.  1.    enacted,    that   every  person    alien,    of 
what  degree  or  condition  that  he  be,  that  bringeth  any  mer- 
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chandize  into  England,  shall  find  sufficient  sureties  before  the 
customers,  in  the  port  where  the  merchandize  shall  be  brought^ 
to  buy  other  merchandize  to  the  value  of  half  the  said  mer- 
chandizes so  brought  at  the  least,  as  wool,  leather,  woolfels, 
lead^  tin,  butter,  cheese,  cloths,  or   other  commodities  of  the 
land.     This  r^ulation  applied  only  to  sales ;  and  it  will  be  ob- 
senred  that  the  quantity  of  British  goods  to  be  bought  amounts 
to  only  half  the  value  of  the  foreign  goods  imported.     But  in 
the  regulation  which    applies  to  the  exchanges  negotiated  by 
foreigners,  and  which  will  be  found  in  the  14  Rich.  2.  c.  2.  the 
injunction  to  take  British  goods  extended  to  the  vohole  value  of 
the  exchange.    Nor  did  it  content  itself  with  this  direction :  it 
further  enacted,  that  the  goods  to  be  purchased  should  not 
onlj  be  Brittsb  goods,  but  merchandizes  of  the  staple ;  and  that 
the  pvurchase  shall  be  made  within  three  months  after  the  ex- 
change.    The  2  Hen.  4.  c.  5.  after  forbidding  the  exportation 
of  gold  and  silver  to  all  manner  of  people,  concluded  with  a 
proviso^  *^  That  the  merchants  strangers  that  do  sell  their  mer- 
chandize within  the  realm  of  England,  and  the  one  half,  of  the 
money  of  England  received  for  the  same  merchandizes  do  employ 
upon  other  merchandizes  of  the  realm,  may  freely  carry  out  from 
the  same  the  other    half  of  the  said   money   by  the   king^s 
licence,  according  to  the  statute  thereof  made."     But  it  was 
not  long  before  the  compulsion  to  invest  the  whole  of  the  capital 
in   English    goods  was    extended    from    money  received    by 
exchange  to  the  proceeds  of  sales:   for  the   4  Hen.  4.  c.  15. 
enacted,  that  all  the  merchants,  strangers,  and  denizens,  which 
bring  merchandizes  into  this  realm  of  England,  and  the  same 
do   sell  within  the  realm,  and  receive  English  money  for  the 
same,  that  they  shall  bestow  the  same  upon  other  merchandizes 
of  England,  for  to  carry  the  same  out  of  the  realm  of  England, 
without  carrying  any  gold  or  silver  in  coin,  plate^  or  mass,  out 
of  the  same  realm,  upon  pain  of  forfeiture  of  t^e  same,  saving 
always  their  reasonable  costs.     A  considerable  number  of  suc- 
ceeding statutes,   some    of  them  perpetual,   and    soine  only 
temporary,  confirmed    and  enforced   the  provision  of  this  act« 
Those  which  were  intended  to  be  permanent  are  the  following; 
First,  the  5  Hen.  4.  c.  9.  (1)  whicli  enacted,  that  for  the  better 
keying  of  gold  and  silver  within  the  realm  of  England  (2),  and 

(1)  The  4  Hen.  7.  c.  23.  di-  st.  1.  c.  2.  5  Rich.  2.  st.  I.  c.  2. 
recu,  that  gold  and  sil?er  shall  2  Hen  6.  c.  6.  17  Edw.  4.  c.  1. 
not  be  paid  to  foreigners.  4  Hen.  7*  c.  23.    3  Hen.  8.  c.  1. 

(2)  Exportation  of  British  gold  under  penalty  of  forfeiture  ;  and 
and  silver  coin  is  prohibited  by  there  have  been  several  recent  in* 
9  Edw.  3.  St.  2.  c.  1.    38  Edw.  3.  stances  of  seizures. 
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for  the  increaae  of  the  commodities  oE  tbe  aaid  realm,  die  cii»- 

f 

tomers  and  oomptrollers  of  our  lord  the  king  in  all  the  ports  of 
England,  shall  take  sufficient  swretie$  for  all  manner  of  msat^ 
obandizes  brought  by  the  merchants  aliens  and  strangers  coming 
and  repairing  to  the  said  ports,  to  the  intent  that  the  money 
taken  for  the  said  merchandize  shall  be  employed  upon  the 
commodities  of  the  realm,    saving  their  reasonable  costs,  as 
in  the  same  statute  more  fiilly  is  contained.     And  moreover 
it  is  ordained  and  established,  that  the  money  which  shall  be 
delivered  by  exchange  in  England  be  employed  upcm    tbe 
commodities  of  the  realm,  within  the  same  realm,  upon  pain  of 
forfeiture  of  the  same  mcmey.     The  legislature  having  in  view, 
as  we  have  aeen  in  the  preamble  to  the  last-recited  statute  a 
twofold  object,  as  well  the  increase  of  British  commodities  as 
the  detention  of  gold  and  silver  within  the  realm,  it  was  strictly 
insisted  upon  in  former  times,  not  only  that  alien  merdiants 
should  carry  their  whole  cargo  in  goods,  but  that  those  goods 
should  be  exclusively  British.     Thus  the  6  Hen.  4.  c  4.  oiacted^ 
diat  merchants  aliens  and  strangers  should  not  cany  or  cause 
to  be  carried  out  of  the  realm  any  merchandizes  broi^t  within 
the  realm  by  ibe  merchants  aliens  and  strangers  aforesaid.    It 
was  enacted  by  the  2  Hen.  6.  c.  6.  that  the  merchants  aliens  shall 
find  surety  in  the  chancery,  every  company  for  those  of  its  com- 
pany, that  none  of  diem  shall  carry  out  of  the  reahn  any  geld 
or  silver  against  the  form  of  the  stat.  of  Hen.  5.  c.  6.,  of  whicl| 
the  object  had  been  the  establishment  of  the  mint  at  CSalais. 
The  investment  of  the  entire  capital  in  British  merchandize  is 
strongly  enforced  by  the  17  Edw.  4.  c  1.,  which,  after  reciting 
the  before-mentioned  stat.  of  5  Hen.  4.  c.  9.,  and  complainings 
that,  contrary  to  that  ordinance,  even  the  merchants  and  divers 
other  persons  take  and  carry  from  day  to  day  the  money  of  this 
realm  by  them  received,  out  of  the  same  realm,  to  the  great 
diminution  of  the  same  money,  and  in  foct  do  not  employ  it 
on  the  commodities  of  this  realm,  whereby  the  customs  and  sub- 
sidies of  the  king  are  greatly  decayed,  enacts,  that  therefore 
every  merchant   alien   and   every  other  victualler   and    other 
stranger  not  being  denizen,  that  resort  to  any  place  or  port  within 
diis  realm,  or  Wales,  after  the  feast  of  f^ter  then  next  foIlow-^ 
ing,  should  duly  employ  all  the  money  by  him  to  be  received 
within  any  port  within  this  realm  or  Wales,  upon  the  merchan- 
dizes or  other  commodities  of  this  realm,  or  else  without  fraud 
put  the  same  money  in  due  payment  to  the  liege  subjects  of 
the  king  within  this  realm ;  the  same  employment  or  payment 
duly  to  be  proved  by  die  merchant  alien,  victualler,  or  other 
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Mnuiger,  before  his  depBtting  out  of  the  tuane  port,  by  writing 
from  die  merchant  or  merdiantB  to  vbom  the  said  merchant 
alien,  victualler,  or  other  stranger  hath  employed  or  paid  his 
mmey  by  him  leceiTed  for  his  merchandises  brought  into  this 
hmd,  witnessing  that  he  hathso  done,  or  dse  by  such  prooft  m 
AbH  be  tfaoagfat  reasonable^  to  the  customer  oir  comptroller  of 
the  same  port,  and  to  the  mayor^  bulifl^  or  other  chief  govemurs 
of  sQch  city,  borough,  or  town  where  any  such  port  shall  be^ 
iqxm  pain  of  forfeiture  of  all  his  goods,  being  within  this  realm 
and  to  have  imprisonment  of  a  year ;  saving  always  to  eveiy 
SQch  merchant,  victualler,  and  other  strangers,  his  reasonable 
costs.    Prcmded  always,  diat  this  act  do  not  extend  to  any  am- 
bassador or  other  stranger  come  or  to  come  into  this  realm,  or 
to  go  €Nit  of  the  same  by  the  licence  qf  the  iingj  as  for  any 
money  of  gold  and  silver  plate,  vessd  or  jewel,  or  any  ornament 
of  silver  or  gold  belonging  to  his  person,  brought  by  him  into 
this  realm,  or  to  any  ambassador  o£  the  king,  herald,  pursub- 
vanC,  or  messenger,  who  shall  pass  out  of  this  realm  over  by  the 
fea  by  license  of  the  king,  or  to  any  merchant  going  oyer  the  sea 
to  buy  any  wine  to  bring  into  this  realm,  as  to  carrying  with  him 
merdiy  a  little  cup  called  a  to^^,  or  shewer  for  wine.  This  act  was 
to  continue  from  Easter  then  next  following  for.  seven  years.    Tl> 
tins  staL  succeeded  that  of  the  8  Hen.  7.  c.  8.  by  which,  after  a 
recital  that  the  last-mentioned  act  was  made  to  oidure  cmly  for 
seven  years,  sa  that    gold  and  alver    received  by  merchants 
aliens,  and  other  victuallers  and  strangers  not  being  denizens, 
for  merchandize  brought  into  thb  land,  is  not  employed  upon 
the  commodities  of  this  land,  but  conveyed  and  carried  out  of 
this  realm,  to  the  great  loss  of  the  king  in  his  custom  and  sub- 
sidy, and  the  impoverishing  of  this  realm ;  it  was  enacted,  that 
the  said  act  made  in  the  said  seventeenth  year  of  the  reign  of 
king  Edward  the  fourth,  with  all  things  comprized  in  the,  same 
touching  the  premises,  and  every  provision  made  in  the  same,  be 
good,  eflfectual,  and  endure  for  ever.     And  it  was  ordained  by 
the  said  authority,  that  every  customer  or  comptroller  shall  take 
sufficient  surety  of  every  of  the  said  merchants,  victualler,  or 
other  stranger,  to  ^nploy  the  value  of  the  said  merchandizes,  or 
to  pat  the  same  money  for  the  said  merchandizes  received  in  due 
payment,  his  reasonable  expences  always  deducted,  upon  pain  of 
forEekure  of  the  value  of  the  said  merchandizes,  the  one  half 
of  the  said  forfeiture  to  the  king,  the  other  half  to  the  party 
that  ^wSl  sue  for  the  same."  (1) 


(1)  See  also  proclamations  of  Hen.  8.  2  And.  Hist.  Com.  54,  5. 
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All  those  statutes  were  founded  on  the  mistaken  and  nam  ex- 
ploded doctrine  of  that  school  of  political  economists  who  were 
denominated  the  mercantile  sect.  It  was  the  basis  of  their 
theory^  that  the  riches  of  a  nation  consisted  in  her  accumula- 
tion of  gold  and  silver.  But  money,  or  gold  and  silver,  as  Dr. 
Adam  Smith  has  irreiragably  proved  (1),  is  not  the.  sole  wealth 
of  a  nation :  it  constitutes,  indeed,  a  part  of  the  national  capital ; 
but  generally  a  small  part.  For  a  state  may  subsist,  and  flourish 
in  riches  and  splendour,  without  gold  or  silver  even  sufficient  to 
circulate  its  own  internal  commerce ;  which  is  the  case  of  Great 
Britain  at  the  present  day.  Nay  more :  the  very  wars  of  a  na^ 
tion,  though  they  must  be  maintained  by  foreign  expenditure,  do 
not  necessarily  require  a  store  of  gold  and  silver  to  support 
them.  Fleets  and  armies,  says  Dr.  Smith  (2),  are  maintained 
not  with  gold  and  silver,  but  with  consumable  goods.  The 
nation  which,  from  the  annual  produce  of  its  domestic  industry^ 
from  the  annual  revenue  arising  out  of  its  lands  and  labour  and 
consumable  stock,  has  wherewithal  to  purchase  those  consumable 
goods  in  distant  countries,  can  maintain  foreign  wars  there. 
Iliere  is  in  all  great  commercial  countries  a  good  deal  bi 
bullion  alternately  imported  and  exported  for  the  purposes  of 
foreign  trade.  This  bullion,  as  it  circulates  among  different 
commercial  countries  in  the  same  manner  as  the  national  coin 
circulates  in  every  particular  country,  may  be  considered  as  the 
money  of  the  great  mercantile  republic.  The  national  coin  re- 
ceives  its  movement  and  direction  from  the  commodities  circulated 
within  the  precincts  of  each  particular  country  5  the  money  of 
the  mercantile  republic  from  those  circulated  between  diiSerent 
countries.  Both  are  employed  in  facilitating  exclianges;  the 
one'between  different  individuals  of  the  same^  the  other  between 
those  of  different  nations.  Part  of  this  money  of  the  great  mer- 
cantile republic  may  have  been,  and  probably  was,  employed  in 
carrying  oil  the  then  late  war.  In  time  of  a  general  war,  it  is 
natural  to  suppose  that  a  movement  and  direction  should  be  im* 
pressed  upon  it,  different  from  what  it  usually  follows  in  profound 
peace :  that  it  should  circulate  more  about  the  seat  of  the  war, 
and  be  more  employed  in  purchasing  there,  and  in  the  neigh- 
bouring countries,  the  pay  and  provisions  of  the  different  armies. 
But  whatever  part  of  this  money  of  the  mercantile  republic ' 
Great  Britain  may  have  annually  employed  in  this  manner/ it 
must  have  been  annually  purchased,  either  with  British  commo- 


(1)  2  Smith's  W.  N.  b.  4.  c.  I.        (2)2  Smith,  b.  4.  c.  I.  pp.  1 90 
p.  1^7.  191. 
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dities^  or  with  something  else  that  had  been  purchased  with 
them ;  which  still  bring  us  back  to  commodities^  to  the  annual 
produce  of  the  land  and  labour  of  the  country^  as  the  ultimate 
resources  which  enabled  us  to  carry  on  the  war.  It  is  natural^ 
indeed^  to  suppose,  that  so  great  an  annual  expence  must  have 
been  defrayed  from  a  great  annual  produce.  The  expence  of 
1761,  for  example,  amounted  to  more  than  19  millions.  No  ac- 
cumulation could  have  supported  so  great  an  annual  profusion. 
There  is  no  annual  produce^  even  of  gold  and  silver,  which 
could  have  supported  it.  The  whole  gold  and  silver  annually 
imported  into  both  Spain  and  Portugal,  according  to  the- best 
accounts,  does  not  commonly  much  exceed  six  millions  sterling,  ■ 
which,  in  some  years,  would  scarce  have  paid  four  months 
cjxpence  of  the  late  war. 

The  commodities  most  proper  for  being  transported  to  distant 
countries  in  order  to  purchase  there,  either  the  pay  and  provisions 
of  an  army,  or  some  part  of  the  money  of  the  mercantile  rq[>ublic 
to  be  employed  in  purchasing  them,  seem  to  be  the  finer  and  more 
impraoed     manufactures^   such   as  contain  a  great  value  in  a 
small  bulk,  and  can  therefore  be  exported  to  a  great  distance  at 
little  expence.     A  country  whose  industry  produces  a  great 
annual  surplus  of  such  manufactures,  which  are  usually  exported 
to  foreign  countries,  may  carry  on  for  many  years  a  very  expen- 
sive foreign  war,  without   either   exporting  any  considerable 
quantity  of  gold  and  silver,  or  even  having  any  such  quantity  to 
export     But  even  if  it  had  been  true  that  money  is  the  sole 
wealth  of  a  nation,  and  a  hoard  of  gold  and  silver  the  only 
security  against  foreign  attack ;  the  aim  of  these  statutes  would 
still  have  been  ineffectual,  for  they  do  not  in  point  of  fact,  nor 
is  it  possible  that  any  statutes  should  effect  that  accumulation  of 
predous  metals  which  they  seek.     As  soon  as  a  country  has 
acquired  as  much  gold  and  silver  as  are  sufficient  to  supply  her 
own  circulation  at  par  vrith  other  countries,  every  additional 
guinea  imported  is  absolutely  useless,  except  for  the  purpose  of 
re-eiqxxrtation :    the  re-exportation  of  the  precious  metals  be- 
comes therefore  more  profitable  than  their  detention  at  home; 
and  when  the  difference  of  profit  becomes  at  all  considerable,  or, 
in  Dr. 'Smith's  words^  when  the  quantity  of  gold  and  silver  im- 
ported into  any  country  exceeds  the  effectual  demand,   no 
vigilance  of  government  can  prevent  their  exportation.     AH  the 
•angninary  laws  of  Spain  and  Portugal,  continues  he  (1),  are  not 

(1)  2  Smith,  b.  4.  c.  1.  p.  181. 
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aMe  Id  Icmd  diar  ankl  and  aJver  at  Imbk:  th*  r nntinwd 'im 
portBdonB  from  Feni  and  Brazil  eacceed  the  efiectoal  demand 
of  tbosa  countries,  and  sink  the  price  of  those  metala  there 
b^low  that  in  the  neighbouring  amntries.  If,  on  the  contrary,  in 
any  particular  country  their  quantity  fell  short  of  the  effectual 
demand,  so  as  to  raise  their  price  above  that  of  the  neighbouring 
countries,  the  government  would  have  no  occasion  to  take  aay 
pains  to  import  them :  if  it  were  even  to  take  pains  to  prevent 
t|ieir  importadoQ,  it  would  not  be  able  to  effectuate  it.  Those 
met^,  when  the  S^)artans  had  got  wherewithal  to  purchase 
them,  broke  through  all  the  barriers  which  the  laws  of  Lycurgus 
opposed  to  their  entrance  into  Lacedemon.  All  the  penal 
hstn  of  the  customs  are  not  able  to  prevent  the  importation  of 
the  teas  of  the  Dutch  and  Oottenburgh  East  India  Clompanies; 
because  somewhat  cheaper  than  those  of  the  British  company. 
A  pound  of  tea  however  is  about  a  hundred  times  the  bulk  of 
one  of  the  highest  prices,  sixteen  shillings,  that  is  commonly  paid 
for  it  in  silver,  and  more  than  two  thousand  times  the  bulk  of 
the  same  price  in  gold^  and  consequently  just  so  many  time^ 
more  difficult  to  smuggle.  No  commodities  (1)  regulate  them- 
selves more  easily  or  more  exactly  according  to  this  efiectual 
demand,  than  gold  and  silver ;  because,  on  account  of  the  small 
bulk  and  great  value  of  those  metals,  no  commodities  can  be 
more  easily  transported  from  one  place  to  another^  firom  the 
places  where  they  are  dear,  from  the  places  where  they  ^ceed^ 
to  those  where  they  fall  short  di  this  ^Sectual  demand ;  if  tl^ere 
were  in  Ikigland,  for  example,  an  effectual  demand  f<»r  an  addi- 
tional quantity  of  gold,  a  packet-boat  could  bring  fron^  Lisbon^ 
or  from  wherever  else  it  was  to  be  had,  fifty  tons  of  gold,  which 
could  be  coined  into  n^yore  than  five  millions  of  guineas. 

Such  considerations  as  these,  with  others^  less  solid  ind^^ 
but  calculated  to  accord  with  the  prejudices  of  the  nation,  pro- 
duced at  last  the  15  Cha.  2.  c.  ?•  s.  12.^  by  which  it  was 
enacted,  that  it  should  be  lawful  for  any  persoji  or  persons 
whatsoever  to  eavipott  oxst.  oi  any  ppr):  of  England  or  Wal.es^  in 
which  there  ia  a  customer  or  ooUector,  or  put  of  the  tqiym  of 
Berwick,  all  sorts  oifirHgn  coin  or  bullion  of  g(dd  pr  silver, 
&)9t  making  entry  tl^ereof  ip .  su^  cui$(om-house  reqpectivdy, 
without  paying  any  duty^  cnvloiQ,  ppuxidege,  or  fee  for  the  ssjne\ 
any  law,  sljatikte,  or  i|8^ge  to  the  copbrary  notwithstandiog.    But 
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(1)  2  Smith,  180. 
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sdfl  die  exjpoTiaAofik  of  British  gcdd  or  aUver  coin  is  iU^^;  ao 
that  afiens  are  sdfl  oompdled  to  inveit  their  capital  exclusively 
in  British  colnmoditieSj  or  fereign  coin  or  ballioD)  or  to  receive 
payment  by  bills  on  a  foreign  coantiy* 

4dily.  With  req>ect  to  the  kinds  <^goods  irfiich  aliens  inay  na^ 
seB  iy  retail  or  wholesale^  the  statute  2  Ric.  2.  c*  1.  imposed  a 
prohibition  upon  certain  retail  sales,  but  which  was  removed  by 
die  11  Ric.  2«  c  7«  The  prohibition  of  reUUl  sale  had  never 
extended  to  fish  or  victuals  of  any  kind^  fiirs,  spices,  or  any  de- 
scription of  small  wares^  such  as  silk^  coverchie&»  or  gold  and 
silver  wire ;  yet  the  retail  sale  of  fish  seems  to  have  been,  in 
point  of  Gut,  intermpted  by  smne  authority,  legal  or  ill^l ; 
ao  tliat  it  was  thoi:^t  necessary  in  the  6  Ric  2,  c.  10.  expressly 
to  declare  that  aliens  might  sell  all  victuals  either  wholesale  or 
retail  (1).  This  act  is  not  printed  at  length  in  the  statute 
book ;  but  ita  provisions  are  to  be  fimnd  in  the  preamble  to  the 
statute  1  Hen.  4.  c.  !?•  However  this  permission  interfered 
with  the  franehises  of  the  London  citizens,  and  they  contrived 
to  obtain  its  rqpeal  by  tlie  7  Ric.  2.  ell.  The  statute  16  Ric  2. 
&  i.  enforced  the  restricticm  still  more  explicitly:  for  after  re- 
citing the.  liberal  indulgences  which  aliens  had  received  from 
the  bdfare-mentioned  statutes  of  the  9  Edw.  3.  st.  1.  c  18.  and 
the  25  Edw.  S.  st.  4.  c  2.  it  thus  proceeds :  Nevertheless,  be- 
cause it  seems  to  our  lord  the  king  that  the  aforesaid  statutes, 
if'tbey  be  fully  ke|>t  and  executed,  will  extend  to  the  great 
ii^nry  and  damage^  as  well  of  die  city  of  London,  as  of  other 
cities,  boroughs,  and  towns  of  the  kingdom,  it  is  ordained  and 
agreed,  that  no  stranger,  or  alien  merchant,  shall  sell  by  retail 
within  the  realm,  oflr  cut  qp  for  sale,  any  manner  of  goods  or 
mercfaandiaes,  except  eatables  and  yictuals.  And  that  all  aliens 
shall  also  sril  wines  by  whole  vessels,  and  spices  by  whole  vessels, 
and  bales,  and  not  in  any  other  manner ;  and  that  no  manner 
of  qiicery,  after  it  be  bvonght  into  the  realm,  be  carried  out  of 
liie  seme  realm  by  an  alioi,  or  by  a  deuiaen,  on  pain  of  for- 


The  triumph  of  the  citiaen^  was  not  of  long  duration:  for  in 
▼eiy  first  year  of  die  succeeding  reign  of  Henry  IV.  (2),  the 
penmssioA  of  retail  trade  in  victuals  was  restored  to  alien  mer- 
chants; and  the  allowance  wasJfurtlier  confirmed  in  die  fourteenth 
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year  of  the  same  reigii(l).  Thestatuteof  lRic.3*c.9-  8.11.  enacts^ 
tbat  all  persons  not  bom  under  the  king's  obeisance,  being  arti- 
ficers or  handicraftmen  dwelling  in  this  realm^  which  shall  use, 
exercise,  or  occupy  the  feat  of  merchandize  of  any  manner  of 
wares  within  this  realm,  shall  sell  or  barter  the  same  wares  or 
merchandizes  in  gross  and  not  by  retail.  And  the  25  Hen.  8. 
c.  15.  s.  3.  enacts,  that  no  person,  inhabitant  or  rman/ within  this 
realm  after  the  said  feast  of  Christmas,  shall  buy  within  this  realm 
of  any  stranger  bom  out  of  the  king's  obedience^  other  than  of 
«  denizens,  any  manner  of  printed  books  brought  from  any  the 

parts  beyond  sea,  except  only  by  engross  and  not  by  retail. 

Duties  and  5th.  The  last  head  of  that  great  class  of  regulations  under 

bvlndicn^OT *   which  an  alien  merchant  is  placed  op  his  actual  traffic,  is  that 
deoben.  o(  duties  OT  customs^  of  which  we  have  shortly  spoken  before  (2). 

It  appears  by  the  several  acts  of  subsidies  of  tonnage  and  poundr 
age,  and  also  by  the  Carta  Mercatoria,  that  aliens  were  charge- 
able with  greater  customs  and  subsidies  than  denizens  werer 
and  hence  great  distinctions  between  denizens  and  aliens  in 
respect  of  customs,  and  the  anxiety  to  obtain  acts  of  naturaliza- 
tion (3).  The  statute  1  Hen.  7.  c*  2.  enacted,  that  any  person 
made  denizen  should  pay  like  customs  and  subsidies  as  he 
should  have  paid  before;  and  a  similar  provision  is  found  in 

I  h  Hen.  7<  c.  1 4>.  and  22  Hen  8.  c.  8.  (4)  By  the  act  25  Car.  2. 
c.  6.  a  wise  regulation  was  made  for  the  encouragement  of  the 
exportation  of  our  owii  product,  and  manufactures;  viz.  for  taking 
off  aliens  ^Q^  upbnldU^  t^>niitiv&)c6mmodities  (coals  excepted) 
and  raanufactureSs'  iofEpglakd' exported  by  foreigners^  thereby 
putting  them   on  a  leivel  with   English  subjects;    whereas  by 

II  Hen.  ?•  c.  14.,  and  the  tonnage  and  poundage  act,  they  were 
to  pay  double  duties*  By « the  same  statute,  aliens  were  to  pay 
only  the  same  duty  for  fish  caught  by  Englishmen,  and  exported 
in  English  shipping,  navigated  as  the  navigation  act  directs,  as  * 
the  natives  paid  (5).  The  charge^  generally  called  the  alien's 
duty,  continued  until  the  24  Oeo.  3.  sess.  2.  c.  16.  (6),  which,  after 
reciting  ^^  that  the  several  duties  and  restrictions  imposed  by 
various  acts  of  parliament  upon  merchandize,  are,  by  the  alter- 

(J )  14  Hen. 4.  c.  6.  (5)  2  Andero.  Hist.  Com.  519. 

(2)  Ante,  117»  n.  2.  (6)  1  Bla.  Com.  316.;  and  see 

(3)  Harg.  Law  Tracts,  209.     1  the   Consolidation    Custom  Act, 
Bla.  Com.  316.  27  Geo.  3.    c.   13.      1  Efans's 

(4)  Id.  Ibid.     2  Anders.  Hist.  Stat.  4. 
Com,  69.   .              . 
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taioDB  of  the  trade  now  carried  on  between  this  kingdom  and 
foreign  states,  in  some  cases  become  an  unnecessary  burthen 
vp<«  commerce,  without  producing  aqy  real  advantage  to  the 
public  revenue^  and  that  it  is  expedient  that  they  should  Ao 
longer  continue,"  enacts,  that  the  duty,  commonly  called  <  the 
pet^  custom,'  imposed  by  12  Car.  2.,  and  all  other  additional 
duties  imposed  by  any  act  upon  the  goods  of  aliens,  over  and 
above  the  duties  payable  by  natural-bom  subjects,  except  as 
thereinafter  provided,  should  cease  and  be  no  longer  payable. 
It  is  then  provided,  '<  that  the  act  shall. not  alter  the  duties  due 
and  payable  upon  goods  imported  into  or  exported  from  this 
kingdom   in  any  foreign  ship,  nor  the  duties  of  package  and  ^ 

Bcavage,'  or  any  duties  granted  by  charter  to  the  city  of  London :" 
anfd  then  follow  provisions  to  prevent  the  city  from  being  de- 
frauded of  such  duties  by  false  entries  of  aliens'  goods  in  the 
name  oi  a  British  subject.  Upon  which  exception  it  has  been 
observed^  that  though  the  city  of  London  still  retains  a  trifling 
duty  called^scavage,  on  the  goods  of  aliens,  it  is  an  odious  and 
impolitic  tax,  and  that  it  would  be  honourable  for  the  city  of 
London  to  adc^t  the  liberality  of  the  legislature,  and  to  relinquish 
it(i).  By  35  Geo.  3.  c.  5Q.  and  c.  92.  foreigners  employed  in 
carrying  on  the  herring,  cod,  ling,  haddock,  or  other  white  flsh« 
eries,  or  the  fisheries  carried  on  in  the  Greenland  seas  or  Davis's 
strdghts,  or  turbot  fisheries,  &c«,  taking  the  oath  of  allegiance, 
md  obtaining  a  certificate  thereof,  may  import  and  export  fish 
duty-free,  and  with  the  same  advantages  as  British  subjects,  and 
be  entitled  to  all  the  premiums,  bounties,  &c.  granted  by  26 
Geo*  3.  c  81.  and  27  Geo.  3.  c.  10.,  and  may  be  considered  as 
Aitish  maiinenf  subject  to  similar  rules,  regulations,  penalties^ 
&C. ;  and  by  taking  th^  oath  specif]^  in  tljis  act,  may,  by  an  order 
of  the  privy-counciJ,  have  any  vessel  they  may  bring  into  any  Bri- 
tish port  properly  roistered,  and  obtain  a  certificate  of  registry ; 
which  ship  shall  be  entitled  to  all  the  privileges  of  a  British-built 
ship  (2) ;  and  any  person  thus  qualified  is  entided  topurchase  or 
take  by  descent,  and  hold  any  estates  in  lands  or  hereditaments,' 
not  exceeding  one  hundred  acres,  in  the  same  manner  as  any  na- 
turaiUbom  subject  of  this  kingdom ;  and  such  perscm  may  import 
ships,  tackle,  &c.,  so  as  such  ships,  8cc.  are  not  imported  by  way 
of  merchandize.  (3) 


(1)  1  Bla.  Com.  316.  n.  24.  by        (2)  Sect.  7»  B. 
Chrisuan.  '  (3)  Sect.  10,  J 1. 
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Aliens 'interest  in  Having  thus  analysed  the  prindpfd  statutes  which  relate  to 
prope  jr.  ^j[^j^  traders,  we  will  now  pass  from  the  statute  book  to  shew 
by  other  authorities  the  indulgence  with  which  our  law  has 
treated  them  in  all  that  concerns  their  coHimerce.  This  will  be 
most  strikingly  observable  in  those  relaxations  of  the  strict  rides 
of  real  properly  which  have  been  made  foe  the  oonveaienec  of 
foreigners  trading  in  Great  Britain,  Bedl  prc^)erty  is  a  jArase 
employed  by  lawyers  to  denote  things  permanent^  fixed,  and  im- 
moveable^ which  cannot  be  carried  out  of  their  places :  as  lands 
and  tenements  ( I ).  And  real  property,  thus  understood^  is  eontra-' 
distinguished  from  personal  property;  wluch  coaipi^end& 
goods,  money,  and  all  other  moveables,  such  as  may  attend  the 
owner's  person  wherever  he  thinks  proper  to  go  (2).  Now  this 
real  property  our  law  has  in  general  forbidd^i  an  alien  to  hold* 
<^  If,"  says  lord  Coke  (3),  ^^  an  slienimrchase  houses,  lands,  tene- 
ments, or  hereditaments,  to  him  and  his  heirs,  albeit  he  can  have 
no  heirs;  yet  he  is  of  capacity  to  take  a  fee  simple^  but  not  to  Md: 
for  upon  office  found,  that  is,  upon  the  inquest  of  a  propar  juryy 
the  king  shall  have  it  by  his  prerogative  of  whomsoever  the  land 
.  is  holden ;  and  so  it  is  if  the  alien  doth  purchase  hmd  and  die, 
the  law  doth  cast  the  freehold  and  inheritance  upon  the  kiag.'^ 
And  if  an  alien  purchase  to  him  and  the  heirs  of  his  body,  he  is 
tenant  in  tail;  and  if  he  suffer  ^  recovery,  and  afkerwardb  an  office 
is  found,  the  recovery  is  good  to  bar  the  remainder  (4) ;  but  the 
estate  purchased  by  an  alien  does  not  vest  in  the  king  till  office 
Ibmid,  until  which  the  alien  is  seised,  and  may  sustain  actions 
for  injuries  to  the  proipetty  (5).  But  thou^  aa  alien  may 
'  take  real  properly  by  purchase,  yet  he  cannot  take  by  descant, 
by  dower,  or  by  the  curtesy  of  England,  which  are  the  sets  of 
the  law ;  for  the  act  of  law,  says  sir  Edward  Coke  {6\  giveth 
the  alien  nothing.  Therefore,  by  the  conunon  law  (7)^  as 
alien  could  not  hiherit  to  his  &dier,  though  the  fiither  were  a 
natural-bom  subject;  and  the  statutes  have  made  no  altevatioft 
in  this  respect  in  favor  of  perscms  who  do  not  obtain  deni^atian 
or  naturalization.     So  that  an  alien  is  at  this  day  exdkded  not 

(1)  2  Bla.  Com.  16.  (5)  5  Co.  52^1.    1  Leonard*  47. 

(2)  Id.  4  Leon.  82.     Com.  Dig.  AUeaa» 

(3)  Co.  Lit.  2  a.  6.    Com.  Dig.     C.  4." 

Alienee.  2.  See  the  reasons,  Bac.  (6)  7  Co.  25  a.     Com.  Dig. 

Ab.  Aliens,  C.    2  Bla.  Com.  249.    Aliens,  C.  1.    Bac.  Ah.  Aliens,  C. 

(4)  9  Co.  141.      2  RoL  321.     2  Bla.  Com.  249. 

4  Leon.  84,     Com*  Dig.  Aliens,        (7)  Co.  Lit.  8  a. 
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cftAj  from  holding  what  he  has  taken  by  purchase^  after  ofBce    . 
ibiiiid^  but  from  even  taking  by  descent  at  all ;  and  the  reasons 
of  tkis  distinction  between  the  act  of  the  alien  himself,  by  which 
he  may  take,  bnt  cannot  hold^ — and  the  act  of  the  law,  by  which 
he  cannot  even  take^ — is  marked  by  lord  Hale  in  his  judgment 
in  the  case  of  CoUingwood  and  Pace(l),  where  he  says,  though 
im  alien  may  take  by  purchase  by  his  own  contract  that  which 
he  cannot  retain  against  the  king,  yet  the  law  will  not  enable 
him  by  act  of  his  own  to  transfer  by  hereditary  descent^  or  to  take 
by  an  act  in  law :  for  the  law,  qua  nihil  frustra  (which  does  no- 
tlung  in  vain),  will  not  give  an  inheritance  or  freehold  by  act  in 
law,  for  he  cannot  keep  it.     So,  in  the  case  of  dower,  which  is  the 
third  share  of  the  deceased  husband's  real  property,  assigned  by 
the  common  law  to  the  widow,  and  which  accrues  to  the  widow 
by  no  act  of  her  own,  but  by  the  act  of  law ; .  an  alien  woman, 
widow  of  anaturai-bom  subject^  is  incapable  of  even  taking  the 
land^  which  an  English  woman  would  have  taken  and  held, 
uidess  she  married  by  consent  of  the  king.     This  is  laid  down 
I^  sir  Edward'  Coke  in  Calvin's  case  (2),  and  in  his  Commen- 
taAes  upon  Littleton  (3),  an  alien  born  shall  be  endowed  by  the 
hw  of  the  crown ;  and  accordingly  there  is  a  special  act  in  the 
RoHs  of  Parliament,  8  Hen.  5.  No.  15.,  not  printed,  which  de- 
daves  diat  all  women  aliens  who  from  thenceforth  should  be 
married  to  Englishmen  by  licence  of  the  king,  should  be  enabled 
to  demand  their  dower  after  the  death  of  the  husbands  to  whom 
they  should  m  time  to  come  be  married,  in  the  same  manner  as 
English  women.    An  alien  shall  not  be  tenant  by  the  curtesy, 
and  the  i^eason  asngned  in  this  case  is  the  same  as  in  the  in- 
stances cfdesceni  and  do^foer :  namely,  that  the  tide  by  curtesy 
ia  vested  by  the  mere  act  of  law^  which,  as  we  have  seen,  will  not 
permit  a  man  to  take  what  it  will  not  permit  him  to  hold  (4) ; 
indeed  the  analogy  between  the  cases  of  curtesy  and  those  of 
descent  and  dower,  i&  obvious  on  a  moment's  consideration  of 
the  natore  of  the- estate  of  a  tenant  by  the  curtesy.     Tenant  by 
die  cortesy,  says  Mr.  Jiistice  Blackstone(5)>  is  a  man  who  has 
married  a  woman  posseincfd  of  liEmds  or  tenements  in  fee  simple 
or  in  tail,  and  has  had  by  her  issue  bom  alive  which  was  capable 
of  inheritii]^  her  estate;     In  this^  case  he  diall,  on  the  death'  of 
his  wife,  hold  thelandii  ft>r  hitf  life  as^  tenant  by  the  curtesy  of 


Vent.  41 7-  Ab.  Alien.  136-    1  Bla.  Cora.  372. 

7  Co.  25.  (4)  Calvin's  Case,  7  Co.  25  h. 

(3)  Co.  Ux.  31  b.  n.  9.     £ac.        (5)  2  Bla,  Coin.  126. 


0)  1 

(2)  7 
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Eaglaiid*  The  general  rule  of  the  law  therefore  appears  to  be, 
that  an  alien  by  purchcLse^  which  is  his  own  act,  may  take  real 
property  but  cannot  hold  it;  by  descent,  dower,  or  curtesy,  or 
any  other  conceivable  act  of  the  law,  he  cannot  even  take 
^  any  lands,  tenements,  or  hereditaments  whatsoever,  much  less 
hold  them.  The  reason  of  the  .law's  general  exclusion  of  aliens 
is  thus  stated  by  Mr.  Justice  Blackstone  (1),  "  if  an  alien  could 
acquire  a  permanent  property  in  lands,  he  must  owe  an  alle- 
giance, equally  permanent  with  that  property,  to  the  king  of 
England ;  which  would  probably  be  inconsistent  with  that  which 
he  owes  to  his  own  natural  liege  lord,  besides  that  thereby  the 
nation- might  in  time  be  subject  to  foreign  influence,  and  feel 
many  other  inconveniences." 

In  former  times  these  principles  appear  to  have  been  followed 
so  strictly,  that  no  alien  was  permitted  even  to  occupy  a  house  for 
his  habitation.  In  Fabian's  Qironide,  cited  in  a  note  of  Rapin's 
History  of  England  (2),  it  is  said  that  about  the  year  1285  mer- 
chant strangers  were  first  permitted  to  rent  houses^  and  to  buy 
and  sell  their  own  conmiodities  themselves  n^ithout  any  interrup- 
tion from  the  citizen^;  for  before  this  they  hired  lodgings,  and 
their  landlords  were  the  brokers  who  sold  all  their  goods  and 
merchandize  for  them.  The  loss  of  this  brokerage,  and  th^  favor 
shewn  to  aliens,  seems  to  have  irritated  the  citizens  of  Lon- 
don; for,  in  the  Parliament  Roll,  18  Edw.  1.  a.  d.  1289,  fo.  4. 
No.  55 J  about  four  years  after  the  commencement  of  the  in- 
dulgence, are  to  be  found  the  following  petition  and  answer. 
Petition: — The  citizens  of  London  petition,  that  alien  merchants 
may  be  expelled  from  the  city,  because  they  are  enriched  to  the 
impoyerbhment  of  the  citizens,  &c.  The  answer  is : — The  king 
intends,  that  foreign  merchants  are  convenient  and  use£ul  to  the 
nobles,  &c.  and  has  no  purpose  of  expelling  them.  This  petition 
and  answer  are  cited  by  Sir  Edward  Coke  (3).  The  permission 
to  aliens  of  acquiring  an  interest  in  real  property  has  not  been 
materially  enlarged  since  the  ^e  of  Edward  I. ;  and  it  will  be 
.  observed,  that  the  relaxations  are  almost  all  designed  for  the 
advancement  of  commerce.  There  is  a  diversity,  says  Sir  Ed- 
ward Ck)ke  (4),  between  a  lease  for  years  of  a  house  for  the  - 

(1)  1  Bbu  Com.  371, 2.  (3)  2  Inst.  p.  741.    Tucker  on 

(2)  I  Rapin,  36i:  note  9.  fol.    Tmde. 

edit.    Bac.  Ab.  Aliens,  C.  (4)  Co.  Lit.  2  b.     Com.  Pig. 

Aliens,  C,  3. 
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habitation  of  a  merchant  stranger^  being  an  alien,  whose  king  i& 
in  league- with  ours,  and  a  lease  for  years  of  lands,  meadows, 
pastures,  woods,  and  the  like :  for  if  he  take  a  lease  for  years 
of  landsj  meacUms,  S^.y  upon  office  found,  the  king  shall  have  it ; 
but  of  a  bouse  for  habitation^  he  may  take  a  lease  for  years  as 
incident  to  commerce ;  for  without  habitation,  he  cannot  mer«- 
cfaandiae  or  trade ;  but  if  he  depart  or  relinquish  the  realm,  the 
king  shall  have  the  lease,  &c.  (1).     But  there  is  a  note  in  the 
margin  of  Dyer  (2),  which  asserts  that  the  alien  does  not  forfeit 
his  interest  in  the  house  to  the  king  by  going  beyond  sea,  if 
there  be  servants  residing  in  it  during  the  time  of  his  absence* 
If  an  alien,  continues  Sir  Edward  Coke  (S),  die  possessed  of 
a  lease  to  years   of  a  house,  neither  his  executors  nor  ad- 
ministrators shall  have  it,  but  .the  king;  for  he  had  it  only  for 
habitation  as  necessary  to  hi»  iradcy  and  not  for  the  benefit  of 
his  executors  or  administrators.     So  if  the  alien  be  no  mer- 
chant,  then  the  king  shall  have  dbe  lease  for  years^  albeit  it 
were  for  his  habitation  (4).     So  that  at  this  day  no  alien  can 
h<dd  a  lease  of  any  house,  even  for  his  habitation^  ii;iless  he 
be  engaged  in  mercantile  pursuits  :  a  strong  proof  of  the  pecu- 
liar partiality  of  the  British  law  to  commerce.     But  the  indul-» 
gence  which  is  thus  shewn  to  alien  merchants^  is  not  extended 
to  alien  traders  of  a  lower  kind,  artificers  and  handicrctftsmen  ; 
for  the  16  chap,  of  32  Hen.  8.  §  IS.  enacts,  that  all  leases  of  any 
dwelling  house  or  shop  within  this  realm,  or  any  the  king's  do* 
minions,  made  to  any  stranger^  artificer^  or  handicraftsman  bom 
out  of  the  king^s  obeikmce,  not  being  denizen,  from  and  after 
the  feast  of  St  Michael  the  Archangel  then  next  coming,  shall 
be  void  and  of  none  e£fect.     StiU,  however,  the  British  courts^ 
anxious  to  advance  every  species  of  industry  to  the  utmost  ex- 
tent which  the  letter  of  the  written  law  will  permit,  have  con- 
strued this  statute  most  strictly  in  favour  of  aliens ;  and  there- 
fore, though  the  words  of  the  act  forbid  them  to  sanction  an 
actual  lease  made  to  an  alien  artificer  or  handiorqftsmanj  they 
have  held  that  an  agreement  for  the  occupation  of  a  house  not 
amounting  to  a  lease,  or  a  tenancy  at  will,  may  be  supported  by 


(1 )  Co.  Lit.  2  b.      Com.  Dig.  (3)  Co.  lit.  2  6.     Com..  D\gy 

Aliens.  C.  3. ;  but  in  Toller,  12,  it  Aliens,  C.  3. 

is  8ud  an  alien  may  bequeath  a  (4)  Co.  Lit.  2  b.      t  Rol*  194* 

lease.                                             .  L30.  Com.Dig.  Aliens,  C. 3.  Bac. 

(2)   Dyer,  2  b.      Com.  Dig.  Ab.  Aliens,  C. 
Aliens,  C.  3. 
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an  wiiScer  or  liwdicraftsoian  thoii^  h^e  lie  an  aUeu.  In  die 
/case  of  Pilkington  against  Peach  (1),  the  court  a^an  took  the 
pains  to  point  out  these  xnethods  of  evasion  in  the  following 
ivordsi  ^'  There  are  ways  to  evade  the  statute;  as,  to.  make  an 
agreement  for  so  long  as  you  and  I  pleaae,  at  the  rate  of  ^2^ 
per  annum,  and  an  action  of  assumpsit  will  lie  thereon ;  or  you 
•ball  have  my  house  for  so  long  as  you  and  I  please^  for  so 
much  a^  it  is  worth."  And  Mr.  Serjeant  Williams,  in  his  note  x>n 
this  case  (2),  considers  it  to  be  de;cisive  of  the  rigibt  of  an  aiien 
aiTtificer  to  hold  a  dwelling  house  or  shop  under  an  agreement^ 
which  does  not  amount  lo  a  lease,  as  if  he  be  a  tenant  fkom 
year  to  year^  or  for  one.  year  or  a  dbiorler  time:  and  this  note 
was  referred  to,  apparently  with  a{^obation^  by  Lord  Ellen- 
borough,  in  giving  judgment  on  the  case  of  the  king  against  diie 
inhabitants  of  Eastbourne,  on  questions  of  parish  settlement  (3), 
where  his  lordship  decided,  that  the  foreigner  whose  claim  to  a 
settlement  constituted  the  question  in  dispute,  though  he  mi^t 
not  take  a  lease  of  a  dwelling  house  or  shop,  by  reason  of  the 
statute  22  Hen.  8.  c.  16.,  yet  might  occupy  a  tenement  of  j£l0  a 
year,  the  amount  necessary  in  order  to  give  a  right  of  settlement, 
and  carry  on  his  trade  there,  like  any  other  person.  JThe  same 
liberality  of  construction  appears  to  have  prevailed  in  tXke  case  of 
Stevens  and  Harridge  (4);  the  judg^  there  seem  all  to  have 
agreed,  that  thou^  adwelling  house  might  not  be  let  to  an  alien  by 
,  a  lease,  yet  it  was  lawful  for  him  to  take  a  lease  of^bam  or  a  stable^ 
It  should  be  observed  that  the  21  Hen.  8.  c.  16.  $  18.  which  con* 
finns  an  order  of  council  therein  recited^  provides  **  tl^at  no 
stranger  artificer  or  faandicraAsn^ai^  born  out  of  our  obeisance^ 
not  being  denizen,  which  at  the  day  of  making  of  this  decree  ia 
not  a  householder  within  this  our  realm,  or  keepe&  any  shop  or 
shops  within  die  said  city  and  suburbs,  or  any  other  dty, 
town,  or  borough  within  this  our  realn^,  shall  Gcom  that  day 
forward  set  up  and  keep  any  house  or  shop  or  chamber  within 
our  city  of  London,  suburbs  or  parishes  before  rehearsed^  or 
within  any  other  city^  town,  borough^  or  village  within  this  our 
reabn^  wherein  be  shall  exercise  and  praise  any  handicraft  or 
mystery."  But  it  is  apprehended  that  the  decisions  of  the 
courts  have  proceeded  upon  the  principle  that  the  words  of 
82  Hen.  8.  b    confining  their  prohibition  to  actual  leases,  do 

*'  '  '  — .         ■      I  ■  ,  ■  .     I,  .  I,  ■!  -  "n 

(1)  2  Shower,  135.  1  Saund.  8.        (3)  4  East,  103. 

n*  1 .  (4)  1  Saund,  6^S^  Com.  Pig- 

(2)  1  Saund.  8.,n.  1.  Aliens,  C.  7. 
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TirtBiriij  repeai  the   mare  general  enactments  just  cited  from 
Ae  £1  Hen.  8. 


Doubts  have  sometunes  arisen  as  to  the  precise  descripdoD 
of  pereons  vho  are  meant  by  the  static  of  S2  Henrj  8.  to 
be  indbtded  within  the  words  haniicrajismen  or  arHficen.  There 
is  a  case  upon  this  subject  (1),  but  the  decision  of  the  Chief 
Juatioe  throws  little  light  upon  the  question.  Bridgham  the 
plaintiff  brought  an  action  for  the  performance  of  covenants  in  a 
lease  granted  by  him  to  an  alien  vintner :  the  question  was^ 
whether  a  vintner  could  be  considered  an  artificer  within  the 
meamng  of  the  act ;  and  it  was  decided  that  he  could  not,  but 
for  a  reason  which  may  be  considered  as  too  special,  and  perhaps 
too  IndicroaSy  for  a  guide  in  future  cases.  The  counsel  for  Frontee 
the  defendant,  argued  that  mercers,  drapers,  or  grocers,  though 
not  properly  artifice's,  were  within  the  meaning  of  this  act. 
The  Chirf  Justice  said,  <<  this  statute  refers  to  another  of 
1  Rich.  2.  c.  9.  which  prohibits  alien  artificers  firom  exercising 
any  handicraft  in  England^  unless  as  a  servant  to  a  subject  skilful 
in  the  same  art,  upon  pain  of  forfeiting  his  goods ;  so  that  it  is 
plain  that  those  who  used  any  art  or  manual  occupation  were 
restrained  from  using  it  here  to  the  prejudice  of  the  king's  ^ 
subjects;  now  the  mystery  of  a  vintner  chiefly  consists  in 
mingling  of  wines,  and  that  is  not  properly  an  art  but  a  cheats* 
so  the  plaintiff  had  judgment.  But  even  if*  it  were  possible  to 
decide  what  classes  of  persons  shall  be  deemed  artificers  or 
handicraftsmen  within  the  meaning  of  this  statute,  the  specifica- 
ticm  o£  all  these  classes  in  this  place  would  be  a  tedious  and  un- 
profitable task ;  instead  therefore  of  attempting  to  ascertain  who 
are  artificers  or  kandicraftsmen,  the  statute  22  Hen.  8.  c.  IS. 
may  be  referred  to^  by  which  it  is  enacted,  that  certain  classes 
of  persons  therein  mentioned  shall  not  be  so  considered ;  these 
excepted  persons  are  bakersy  brexoer^,  surgeons,  and  scriveners. 

\ 

An  alien  friend,  whilst  resident  here,  is  subject  to  and  pro^ 
tected  by  the  municipal  law,  and  he  may  sue  for  any  personal 
injury  the  same  as  a  natural^bom  subject,  and  he  may  act  as 
ezecntor  or  administrator  (2).  Ahens  are  subject  to  and  shall 
have  the  advantage  of  the  statutes  against  bankrupts  (3).  The 
property  of  an  alien  resident  abroad,  consisting  of  stock  in  the 


(1)    3  Mod.  94.      Com.  Dig.        (2)  Bac.  Ab.  Aliens,  C.  2.  &  IX 
Alien,  C.  7/    Bac.  Ab.  Aliens,  C.  (3)  21  Jac.  1.  c.  19.  5.  15. 
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public  funds  or  other  personal  effects  in  this  country,  is  subject 
to  the  controul  t^  the  court  of  chancery  (1);  and  if  an  alien 
resident  abroad  dies  intestate^  his  whole  property  here  is  dis-> 
tributable  according  to  the  laws  of  the  country  where  he  so  re» 
sided ;  but  such  residence  must  have  been  stationary  and  not 
occasional,  otherwise  the  foreign  municipal  r^ulations  will  not 
attach  upon  the  property  (2). 


(1)  1  Atk.  19. 


(2)  Ambl.  25.  415.     Bac.  A\k 
Aliensy  C.  2. 
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CHAP.  VI. 

Of  Oie  Navigation  Laws  qf  Great  Britain^  as  they  affect 
the  Coasting  Trade  ;  the  European  Trade  ;  the  Asiatic, 
African,  and  American  Trade  ;  the  Colonial  and  Plant- 
ation Trade  /  and  British  Shipping. 

XJ  AVING  in  the  preceding  chapters  considered  the  right  of  a 
state  to  prohibit  or  limit  her  commercial  interoowse  with 
other  states^  it  is  proposed  in  the  present  chapter  to  compress 
and  illiistrate  die  yarions  provisions  of  the  navigatum  laws  by 
which  the  legislatmre  of  Great  Britain  has  prohibited,  or  in  a 
certain  degree  restricted^  the  intercourse  oi  foreign  vessels  with 
her  own  ports^  or  those  of  her  dependent  possessions.  It 
appears  to  have  been  the  &yorite  and  uni&rm  object  of  British 
policy,  to  confine  onr  foreign  trade,  as  far  as  was  consistent  with 
the  extent  of  it,  to  the  shipping  and  mariners  of  this  country ; 
and  in  order  to  accomplish  that  object,  to  hold  out  peculiar 
privileges  and  immunities  to  the  mariners  and  shipping  of  Great 
Britain,  and  to  prohibit,  under  severe  penalties,  the  commimi- 
cation  of  those  immunities  to  the  shipping  and  mariners  of 
foreign  states.  It  will  not  be  an  uninteresting  task  to  pcnnt 
out  how  gradually  the  principles  of  these  laws  developed  and 
unfolded  themselves,  before  they  were  digested  into  one  per- 
manent and  regular  code* 

The  act  5  R*  2.  st«  1.  c.  3.  is  generally  considered  as  the  first  Antient  Navi. 
of  the  British  navigation  laws  (1).  This  act  provided  that  none  «'*«*  ^'^* 
of  the  king^s  li^e  people  should  export  or  import  merchandize 
except  in  ships  of  the  king^s  Iqpance.  But  this  attempt  to 
eocoumge  English  shipping  having  been  made  before  the  actual 
state  of  our  navigation  would  warrant  it,  subsequent  statute%of  the 
same  reign  permitted  the  employment  of  foreign  vessels,  when 
there  was  not  sufficient  British  shipping,  or  when  the  owners  of 

— — —I  '       " 

(I)  Com.  Dig.  Navigation,  1. 2.  ranked  amongst  the  acts  of  navi- 
There  was  a  pnor  act,  42  Edw.  3.  gation.  See  Reeves's  Law  of  Ship- 
c.  8.9  but  this  cannot  be  properly    ptQg»  2d  ed.  9>  10. 
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the  British  shipping  demanded  unreasonable  freight  (!)•  The 
Stat.  1  Hen.  7.  c.  8.  prohibited  the  traffic  in  any  wine  of  Guienne 
or  Gascony,  unless  brought  in  English  or  Irish  ships,  and  by  mari- 
ners of  England,  Ireland,  Wales,  Calais,  or  the  marches  of  the 
same;  and  this  act  having  expired,  it  was  revived  by4Hen.7.  c  10* 
and  its  provisions  were  extended  to  Thoulouse  woad,  with  the 
requisition  that  the  master,  as  well  as  the  majority  of  the  ma- 
riners, should  be  of  one  of  the  countries  before  inendoned,  or 
of  Berwick.  These  acts,  are  remarkable  for  having  brought 
forward  in  a  specific  form  two  of  the  leading  provisions  ef  the 
modern  navigation  code;  viz.  the  requisition  as  to  the  British- 
property  of  the  vessels,  and  the  requisition  as  to  the  British  cha- 
racter of  the  master  and  mariners.  The  tkird  great  reqiiifl(* 
ti<m|  the  ship  should  be  British-built,  was  reserved  (or  later 
times.  As  toother  merchandises  than  the  wines  and  woad  above 
mentioned,  the  same  statute  i  Hen.  7*  c  10.  permtts  such  gene* 
ral  trade  to  be /carried  on  by  merchants  strangera  in  any  vessdt^ 
but  forbids  that  any  other  perK>Dfi  inhabiting  here  shall  carry  it 
on  in  ships  bdongiog  to  foreigners,  except  where  aofficient 
Brilidbi  shipping  cannot  be  obtained*  But  merchandize  forced 
ia  by  stress  of  weather  or  enemies  was  exempted  from  the  pro^ 
visions  of  the  act.  Thia  law  was  confirmed  by  statute  S2  Hen.  8. 
cl4.  The  policy  of  these  provisions  received  a  check  by  the  5  fc 
6  £dw.  6.  c  18.,  which  permitted  the  importation  of  the  before- 
ni0nti<med  vines  and  woad  in  am^  vessel^  and  with  any  master 
or  mana^v ;  and  the  acU  of  4  Hen.  7.  and  5  Rich.  2.  were  ab» 
aobitely  repealed  by  the  statute  of  1  Eliz.  c.  IS.;  but  as  to  veasdb^ 
the  restrictions  were  reimposed  by  the  5  Eliz.  c5.  s.  H.;  and 
several  acts  abont  this  time,  by  the  imposition  of  duties  upon 
foreign  navigation,  enforced  the  spirit  of  the  British  policy :  but 
the  only  direct  provisions  were  those  of  the  stat.  5  Eliz.  c.  5., 
which  forbade  the  purchase  of  fish  from  foreign  vessels^  in  pur- 
suance of  the  tmor  of  an  act  passed  in  the  S3  Hen.  8.  c  8.,  the 
earliest  of  the  legislative  provieioni  by  which  the  fisheries  are 
considered  as  connected  with  navigation.  It  was  by  this  scatote 
of  Eliz.  also,  that  those  parts  of  our  present  policy  were  intro- 
duced which  relate  to  the  coasting  trade.  The  act  provided^ 
that  no  person  should  cause  to  be  loaden  or  ov ried  in  any  bottom, 
whereof  a  stranger  bom  was  owner,  ship  master,  or  part  owner, 
any  kind  of  fish,  victual,  wares^  or  things  of  what  kind  ornature 

(1)  14  R.  2.  c.  6.    Com.  Dig.    of  Shipping,  1 1,  12. 
Navigauon,  I,  2.     Recres's  Law 
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soe^ar,  fiwR^ne  fm^ior  cceekof  dM(redfli4D4HMidier  potter 
Qpoek  of  4ie  aanM,  <an  .pam<£  fiDifekiDg  die  goods  «o  'ladoi  or 
Qsmcd.  A  penwMian  mm  fpyea  to  aU  personfi,  being  sufcjeotay 
to  export  vheait»  v/e^  haAef^  mak,  fieas  or  beans,  ^ivten  4)ey  did 
B0t  exceed  oeitaiv  prices^  into  anjr  {Muts  beyond  sea  in  vessels 
wjbaneof  E^^Ush  eubjeoto  should  Jbe  die  oid j  oi¥iiers.  TUs 
stotote  went  further  than  any  of  diose  wbidi  liad  preceded  it, 
bgr  fcr-biddi^gan  atfen  bom  to  became  pait^^)«nier  of  <be  vesads 
employed  m  d»e  cagiflting  trade ;  ood  it  oootinaed  in  fi>ree  IJtt 
tha  cosidu«ion  «f  the  reign  of  diaries  die  int.  In  the  Mean* 
timeip  Jnmes  the  first,  by  some  statutes,  charters,  and  frnKianm- 
U^DSy  enSmroeddieexdnsive  empfeyment  of  Bntish  diij^ing  in 
thi9  plantation  Irade;  and  there  were,  besides  these,  irarions  other 
pnowions  made  in  the  reign  of  Eliaabeth  and  Janes  the  6i«t, 
aU  teodii^  to  the  encouragement  of  the  fisheries,  and  die  pro- 
xaotion  and  increase  of  Knglisb  shipping  and  English  om« 
Jinnrs (l).  The jaepubUcan pariiament of Englasid, in  A.D.  1646, 
encouraged  British  ahippoig  in  the  plantation  trade  by  exemptiona 
fam  duties:  and  inla'oduced  another  of  die  leading  prinei[^es 
in  our  navigation  code,  that  of  confining  to  the  mother  country 
the  trade  of  its  cotajiies  and  piantadona.  In  1650,  anoth^  re- 
^Tiction  was  laid  upon  the  pkaUatians  in  general,  which  has 
oontinned  in  some  dsgree  to  the  present  time.  It  was  in  thaer 
words :  The 'parliament  doth  forbid  and  prc^ibit  all  ships  of  any 
fcrajp  natkm  whatsoever  to  come  to  or  trade  in,  or  trafic  with 
nay  o\'  the  £n|^ish  plantations  in  America,  or  any  islands,  ports, 
or  places  thereof,  which  are  planted  by  and  in  possession  of  the 
people  of  this  coomonwealth,  v^oiit  licence  first  had  and  ob- 
tainnd  from  the  parliament  or  council  of  state. 

But  the  most  important  of  all  the  statutes  which  passed  before 
the  Restoration^  was  xhe famous  Act  ofNamgation  passed  by  the 
parL'ament  on  the  9th  of  October  1651.  It  directed  that  ao 
goods  or  commodities  whatsoever,  of  the  growth,  production,  or 
mannfacture  of  Asia^  j^frica^  or  America,  or  of  any  part  thereof^ 
or  of  any  islands  belonging  to  them,  or  any  of  them^  or  which 
are  described  or  laid  down  in  the  usual  charts  or  maps  of  diose 
places,  as  well  of  the  English  plantations  as  others,  should  be  im* 
ported  or  brought  into  tliis  commonwealth  of  England,  or  hito 
Irdand,  or  any  other  land^  islands,  plantations^  or  territories 


mm 


(\)  Eeeves's  Law  of  Sbipmng,    27  ISUs.  c.  15.    I  Jfac.  1.  e.  23. 
21—26.    13  EUz.  c.  11.  23  J^z.    3  Jac  1.  c.  12. 
c.  7.  repealed  by  39  Sfiz*  c«  10. 
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to  this  oommonwealtb  belon^ng,  or  in  their  possessioiiy  in  any 
other  ship  or  vessel  whatsoever,  but  only  in  such  as  did  truly  and 
without  fraud  belong  only  to  the  people  of  this  conunonwealth^ 
or  the  plantations  thereof,  as  the  proprietors  or  right  owners 
thereof;  and  whereof  the  master  and  mariners  are  also  for  the 
most  part  of  them  of  the  people  of  this  commonwealth.     Hav- 
ing thus  secured  the  import  trade  of  Asia,  Afirica,  and  America, 
the  act  proceeds  to  direct  that  no  goods,  the  growth,  produc- 
tion, or  manufiacture  of  Europe,  or  of  any  part  thereof  shall  be 
imported  or  brought  into  this  commonwealth  of  England,  or 
into  Ireland,  or  any  other  lands,  islands,  plantations,  or  terri* 
tories  to  the  commonwealth  belonging,  or  in  their  possessicm, 
in  any  ship  or  vessel  whatsoever,  but  in  such  as  do  truly  and  with- 
out fraud  belong  only  to  the  people  of  this  cornnuntXDealihj  as  the 
true  owners  and  prc^rietors  thereof,  and  in  no  other;  except 
only  such  foreign  ships  and  vessels  as  do  truly  and  properly 
belong  to  the  people  of  that  country  or  place  of  which  the  said 
goods  are  the  growth,  production,  or  manufiicture>  or  to  such 
ports  where  such  goods  can  only  be  or  most  usually  are  first 
shipped  for  transportation  ;  and  np  goods  or  commodities  that 
are  of  foreign  growth,  production,  or  manufacture,  and  which 
are  to  be  brought  into  this  commonwealth  in  shipping  belong- 
ing to  the  people  thereof,  shall  be  by  them  shipped  or  brought 
from  any  other  place  or  country,  but  only  those  of  their  growth, 
production,  or  manufacture,  or  from  those  ports  where  the  said 
goods  or  commodities  can  only,  or  are  or  usually  have  been 
St9t  shipped  for  transportation,  and  from  none  c^er  place  or 
country.     The  fisheries  were  the  next  object  of  this  act,  which 
.      accordingly  provided  that  no  sort  of  cod-fish,  ling,  herring, 
pilchard,  or  any  other  kind  of  salted  fish  usually  fished  for  and 
caught  by  the  people  of  this  nation,  nor  any  oil  made  of  any 
kind  of  fish  whatsoever,  nor  any  whale-fins  or  whale-bones, 
should  be  imported  into  the  conmionwealth,  or  into  Ireland,  or 
any  other  lands,  islands,  plantations,  or  territories  thereto  be- 
longing, or  in  their  possession,   but  only  such  as  should  be 
caught  in  vessels  that  truly  and  properly  belonged  to  the  people 
of  this  nation  as  proprietors  and  right  owners.    Nor  did  the  act, 
in  its  prohibitions  upon  foreign  shippings  confine  itself  to  im- 
ports alone;  it  also  ordained  that  such  fish  should  not  be  ex-- 
ported  from  any  place  belonging  to  this  commonwealth  in  any 
other  ship  or  vessel  than  sudi  as  truly  and  properly  appertained 
to  the  people  of  this  commonwealth  as  right  owners,  and  whereof 
the  master  and  mariners  were  for  the  most  part  of  them  English. 


Ch.  6.] 


of  Great  Britairu 


17s 


Finalij,  the  act  extended  its  care  to  the  coasting  trade,  with 
regard  to  which  it  directed  that  no  person  whatever  should  load 
or  carry  in  any  bottom,  ship^  or  vessel,  whereof  any  stranger 
bom  (unless  such  as  were  denizen  or  naturalized)  were  owner, 
part  owner,  or  master,  any  fish,  victual,  wares,  or  things  of 
what  kind  or  nature  soever,  from  one  port  or  creek  of  tliis  com- 
monwealth to  another. 

The  great  purpose  of  this  celebrated  act  was  to  cripple  the 
trade  of  the  Dutch,  who  were  in  those  times  the  greatest  mer- 
cantile people  of  the  world ;  *^  and  although  this  measure 
brought  upon  the  country  an  obstinate  and  bloody  war,  and 
thou^  the  authority  on  which  this  act  was  founded  was  uncon- 
stituticmal  and  usurped,  yet  a  plan  so  wis^  and  solid  was  strain* 
ously  maintained  by  those  who  formed  it ;  and  it  was  not  suffered 
to  pass  away  with  the  transient  government  from  which  it 
derived  its  origin :  the  great  features  of  it  were  adopted  by  the 
lawful  government  at  the  restoration  of  Charles  II.,  when  a  new 
act  of  navigation  arose  out  of  the  ashes  of  this,  and  became  the 
bans  of  all  those  laws  that  have  since  been  made  for  the  increase 
of  shipping  and  navigation."  (1) 

We  nam  arrive  at  that  grand  and  still  subsisting  act  of  navi*  ^^  Kavisffion 
galion,  the  statute  12  Car.  2.  c.  18.  which  has  been  termed  the  Act»  i%  car.  a. 
Oiarta  Maritima  of  England  (2).     Those  of  its  provisions  which  ^J^;^^^^^ 
wUfdh  may  properly  be  considered  within  our  present  object^ 
are  threefold:  relating,  1st,  to  the  coasting  trade  of  this  country; 
Sfdly,  to  the  trade  of  this  country  wiih  other  independent  states; 
and,  Sdly,  to  the  trade  which  she  carries  on  herself,  or  permits 
other  states  to  carry  on,  with  her  plantations  and  foreign  pos^ 
Sessions.    Though  it  has  been  deemed  expedient  thus  to  give  a 
short  lustorical  sketch  of  the  most  material  statutes  which  pre- 
ceded the  Restoration,  in  order  to  afford  a  general  view  of  the 
antient   policy  of  our  ancestors,   it  will  not  be  necessary   to 
^>ecify  in  the  order  of  their  succession  the  whole  list  of  important 
statutes  which  have   been  passed  since  the  act  of  12  Car.  2.; 
but  on  each  of  the  heads  proposed  to  be  considered,  a  single 


(1)  Reeves's  Law  of  Shipping, 
1st  ed.  53.  2d  ed.  40, 1.  The 
on^Q  of  this  statute  has  heen 
ascribed  by  some  to  the  pique  of 
an  individual ;  by  others,  to  the 
geaoai  jealousy  entertained  by  the 
nation  against  the  Dutch.  Lud-« 
low*s  Memoirs,  yoU  h  p.  345. 


(2)  By  Sir  Josiah  Child,  in  his 
Discourse  on  Trade,  Preface.  See 
tliis  statute  and  other  acts  in  the 
last  volume ;  and  the  summary  of 
the  provisions  in  3  Adolphus, 
164 — 166  ;  and  at  the  end  of 
Reeves's  Law  of  Shipping!  2d  edit. 
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gMMoUdttlmi'  abacmcf}  of  the  stMute  law^  tt>  Ae  present  time,  with 
tkectedsioiis  upon  it^  wffl'  be  giTen,  a»  die  most  praetici^y  useftii 
anaageiMnt  e(  die  subjeet^  and  whieh  wilF  be  considered  ondei' 
fair  k^odb:  let,  the  coasting  trade;  2dly,  die  European  trade ; 
Sdlyv  the  trade  i^vkll  ^'o,  Africay  and  America  $  and^  #thly,  Ae 
tnttfe  wiA  the  jBrf/wA  ptantaiims^  colonies^  waiforeign- posses- 
sions :  and  we  will  then  consider  the  general  regnladcms  respect- 
ing the  shipping  required  in  these  trades,  reserving  the  examina- 
tions of  the  law  respecting  fisheries  until  the  next  chapter. 


1.  The  CoMt-         First;  then,  we  will  examine  the  regulations  \diich  req>ect  the 
ing  Tilde.         coasting  trade :  that  is,  the  trade  from  one  port  of  this  country 

t»  another  port  of  the  same  country.  Upon  tiiis  subject,  tiie 
12^  Gar.  2.  c.  18.  s.  6.  enacts,  tiiat  it  shall  not  be  lawfiil  for  any 
person  to  load  or  carry  in  any  vessel,  whereof  any  stranger  bom 
(unite  such  as  shall  be  denizens  or  naturalized)  be  owner,  part 
owner,  or  master,  and  whereof  tinree-fourths  of  die  mariners  at 
least  riiali  not  be  English,  any  fish,  victual*,  wares,  good^,  com- 
modities or  ddngGT  of  what  kind  or  nature  soever  the  same 
shall  be,  from  one  port  or  creek  of  England^  Ireland',  Wales, 
islands  of  Guernsey  or  Jersey,  or  town  of  Berwick-upon-Tweed, 
to  another  port  or  creek  of  the  same,  or  of  any  of  them,  under 
pain  of  forfeiting  die  ship  and  goods,  ome  moiety  to  die  king^ 
and  the  other  moiely  to  the  informer  (1)«  This  enactment 
merely  requires,  diat  the  ships  used  in  this  trade  shall  belong  to 
British  subjects  bom,  or  denizens,  or  natoralized  persons;  but 
inr  order  to  favor  British-built  vessels  in  this  trade,  the  statute 
1  Jac.  2.  c.  18.  enacted,  that  every  foreign-dttiU  ship  or  vessel 
bought  and  brought  into  this  kingdom,  Wales,  or  the  town 
of  Berwick,  to  be  employed  in  carrying  goods  and  merchandiae 
from  port,  to  port,  shall  pay  at  the  port  of  delivery^  for  eveiy 
voyage,  over  and  above  all  odier  duties,  five  shillings  per  ton ; 
one  moie^  to  the  chest  of  Chatham,  the  other  moiety  to  die 
TVinity  Company;  and  a  duty  of  twelve  pence  per  ton  was  to  be 
paid  by  those  foreign  ships  already  employed  in  the  coasting  trade 
These  two  provisions  existed  until  the  year  1 786.  In  the  form^ 
stateof  ship-^building  in  England,  it  may  be  presumed,  that  to  have 
entirely  excluded  foreign-built  ships,  though  manned  and  owned 
as  directed  by  thesixdi  section  of  the  navigation  act^  wouldhave 
given  too  g^^eat  a  check  to  the  commerce  of  the  country,  then 
in  its  infancy  and  struggling  with  the  matured  establishments  of 
die  Butch;  and  wcmld  in  fact  have  left  us  noshipa  to  fiasa  thatt^ 


■*«M 


(1)  Reeves;  Ist  edit., 278,  9;   2ded.  214,  15. 
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school  for  our  future  seiim^i,^  which  the  legklators  who  finmed  i*  "'^  Gotttuig 
this  section  contemplated^  as  a  pri^nr  measure  to  the  exduska 
of  fore^n-boilt  ships  altogether.  In  the  words  of  the  pteseiii 
I«ord  Chief  Justice  of  the  Kingfs  Bench  (1),  it  was  reserved  for 
the  present  reign  to  see  the  8hip4iuikUBg  of  the  country  adTasoed 
to  such  a  state,  as  to  warrant  the  confinement  of  the  pririleges  of 
our  trade  to  ships  buili  within  the  king's  dominions,  or  taken  as 
prize  in  war :  accordingly,  this  measure  was  carried  into  ezeeo* 
don  by  the  statute  26  Geo.  3.  c.  60. ;  reserving^  however,  to  suck 
foreign-built  ships  as  were  then  the  property  of  his  Mqes^s  sub* 
jects,  the  privilq^  to  which  they  were  then  entitled  by  the  ex- 
istiBg  laws.  For  the  more  effectual  execution  of  this  important 
meaaure  of  pablic  poUcy,  various  new  regulatfoos  were  at  die 
same  time  alrodneed,  to  ascertain  the  buih  and  proper^  of  lUps, 
whieh  have  keen  since  improved  fay  subsequent  statutes^  as  ex^ 
peripnce  skewed  that  some  particidars^  notwithstanding  the  great 
attention  pakl  to  die  anginal  statute,  and  the  great  talents  em- 
jrioyed  in  framing  ik,  had  not  been  sirfBeiently  provided  for  by 
it(S)«  And  novy  ky  M  Gee.  3.  c.  6Sw  (which  is  extended  to- 
Iriak  ships  by  4S  Geo*  3.  e.  61.),  for  the  further  encourage 
ment  of  British  mariner^  it  is  provided^  that  no  goods  whatever 
shall  he  eanriad  from  any  ooe  port,  member,  or  credc  or  pkuo& 
of  Great  Brilmii^  or  of  the  isknds  of  Guernsey,  Jersey,  Alde^-^ 
n^,  Sark>  er  Jia%  t»  any  other  port,  member,  creek,  er 
plaoa  of  the  aame  or  sny  of  them>  in  any  vessel  required  tB  be 
xej^^stered  as  a  British  vessel,  nor  shall  any  such  vessel  be  per- 
mitted to  sail  in  ballast  firom  one  of  the  said  ports  or  creeks  to 
aaMid^,  or  be  CHfihiycd  in  fishing  on  the  coasts  of  Great  Britain^ 
-uskis  s0tA  vaad  shaH  be  vAdljf  smd  soUly  manned  widl^  aikft 
Bftrigsfeed  fay  a  msatsr  and  i;n«riners  all  JBriUsi  sni/ecis^  witb 
a  pcoviao  that  the  eommissioners  of  the  custmns  may  auCboi^ 
riae  vessdb  to  have  foragn  mariners  to  instruct  BntMi  one» 
in  fishing.  The  act  then  p<Mnts  out  who  shidl  be  deemed 
seamen^  and  provides  that  'goods  imported  or  carried 
contrary  to  die  provisions  of  dns  act,  and  the  ship  and 
her  tackle,  shall  be  liable  ta  seizure  and  forfeiture.  There  are 
seveml  receni  rcgulatione  to  prevent  smuggling  under  colmr 
of  eottsdi^  trader  but  whiek  do  not  properly  apply  to  this  part 
^xTour  siAjject 


(1)  Abbott  on  Shippbg,  26.        (2)  27  Geo.  3.  c.  19. 34  Geo.  3. 
4tked.  c68v  35 Geo. 3. c. 58.  37 Geo. 3. 

c,  63.    Abbott,  27. 


1 


176 


Of  the  Naxngation  Laws 


[Ch.  6. 


H.  Trade  of 
Great  Britain 
with  Europe. 


Sdly.  We  are  next  to  consider  the  trade  of  this  country  witli 
Europe.  By  the  navigation  act  12  Car.  2.  c  18.  s.  8  (1),  it  is 
enacted,  *^  that  no  goods  or  commodities  of  the  growth,  produc- 
tion, or  manufiicture  of  ilfttscot^,  or  of  any  the  countries 
thereto  belonging;  as  also  no  sort  of  masts,  timber,  or  boards; 
no  foreign  salt,  pitch,  tar,  rosin,  hemp,  or  flax ;  raisins,  figs,  prunes, 
or  olive  oils ;  no  sorts  of  com  or  grain,  sugar,  potashes,  wines, 
vinq;ar,  or  spirits  called  aqua  vitae,  or  brandy  wine,  shall  be 
tit^^-tediS)  into  England,  Ireland,  Wales,  or  town  of  Berwick- 
upon-Tweed,  in  any  ship  or  ships,  vessel  or  vessels  whatsoever, 
but  in  such  as  do  ^iily  and  without  fraud  belong  to  the  people 
thereof,  or  some  of  them,  as  the  true  owners  and  proprietors 
thereof,  and  whereof  the  master  and  three-fourths  of  the  mariners, 
at  least,  are  English;  and  that  no  currants  nor  commodities  of 
.the  growth,  production,  or  manu&cture  of  any  of  the  countries,' 
islands,  dominions,  or  territories  to  the  Othoman  or  Turiisk  em* 
pire  belonging,  shall  be  imported  into  any  of  the  before-men- 
tioned places  in  any  vessel  but  which  is  of  English  bidU^  and 
navigated  as  aforesaid,  except  only  such  foreign  ships  and  vestels 
as  are  of  the  bidU  (d)  of  that  country  or  place  rf  which  the  said 
goods  are  the  gr&mthy  production,  or  mamrfiactwre  respectively, 
or  of  such  port  where  the  said  goods  can  only  be  or  mostsisualfy 
are  first  shipped  for  transportation  (4),  and  whereof  the  master 
and  three-fourths  of  the  mariners,  at  least,  are  of  the  said  country 
or  place,  under  the  penalty  and  forfeiture  of  ship  and  goods,  as 
in  the  statute  directed." 


The  exception  as  to  foreign  ships  is  construed  to  apply  not 
only  to  Turkey,  but  to  Russia,  and  to  all  the  enumerated  arti- 
cles (5).  But  a  ship  not  originally  built  in  Russia,  but  only  rer 
paired  there,  though  at  an  expence  of  more  than  two-thirds  of 
her  valu^  and  owned  by  a  Russian  subject,  and  navigated  under 


(1)  A  licence  by  the  king  con- 
traiv  to  this  statute  was  declared 
void  by  proclamation  two  years 
After  the  passing  it.  Anders.  Hist. 
Com.  vol.  2.  p,473.  Reeves  on 
Shipping,  2d  ed.  154»  5.  See 
this  section,  post,  last  volume. 

(2)  As  to  the  meaning  of  the 
term  ia^ported,  seepost,  and  Reeves, 
2ded.  194.196. 

(3)  See  Redhead  v.  Cater,  4 
Caropb.  188.     1  Stark.  14.  S.  C. 


post,  ]77.  n.  1.  185,6. 

(4)  IVieste,  Venice;,. GoAOa,  and 
L^hom  are  now  considered  as 
ports  which  by  usage  are  entitled 
to  privil^e  for  the  export  of 
Asiatic  g<x>ds  from  the  Levant. 
Reeves,  2d  ed.  108.  n.  (a) ;  and 
see  55  Geo.  3.  c.  59.  as  to 
Malta. 

(5)  Reev«>  Isted.  198.  2ded. 
15). 
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the  Rosdan  &^^  is  not  to  be  considered  as  a  Russian-^*//  9UpX  I  )•  n.  Trade  of 
Tbe  prohibitioa  to  import  except  only  in  English  ships,  or  ships  ^^^J^ 
of  the  country  whence  the  commodities  opme^  does  not  extend^ 
as  it  did  in  the.  old  act,  to  all  Europe,  but  only  to  the  goods  of 
Russia  and  Therkey,  and  certain  enumerated  articles^  leaving  the 
rest  of  European  merchandize  to  be  imparted  in  any  ship,  how- 
ever navigated^  and  from  any  port ;  but  a  late  act  has  altered 
this  law  as  r^;ards  importation  in  British  ships  (2).     But  in  order 
'  to  prevent  frauds  on  the  customs  by  the  concealment  of  aliens^ 
goods,  tbe  commodities  enumerated,  in  the  8th  section  (wine  and 
•vinegar  excepted),  and  the  goods  of  Russia  and  Turkey  were  by 
'the  9th  section  to  be  deemed  aliens'  goods^  if  imported  in  other 
rvessds  than  Englishrbuilt  and  manned,  and,  to  pay  aliens'  duty 
accofdingiy;  and  the  clause  extended  to  wines  of  the  growth  of 
'  Fnmce  and  Germany,  or  Spain,  the  islands  of  the  Ca^pries  pnd 
Portugal^  the  Madeira  and  Western  islands:  but  from  die. re* 
pealing  of  the  aliens'  duty  (S)  this  clause  is  now  of  no  avails  ex-* 
eept  as'&ras  the  duty  called  town  dues  is  concerned. 

This  act  occasioned  great  complaints  by  the  neighbouring  states; 
but  the  advantages  resultmg  from  the  enactment  induced  the  legis- 
lature to  enforce  its  object.  It  was  found  that  plantation  goods 
used  to  be  carried  to  Holland,  and  being  manufactured  .there, 
were  in  that  shqpe  introduced  into  England ;  and  this,  with  other 
carcumsEtanceSjleft  a  very  considerable  carrying  trade  to  the  Dutch ; 
and  accordingly,  in  the  following  year,  another  act  was  passed 
to  compel  the  British  merchants  to  go  on  longer  voyages,  and 
by  that  means  sdll  more  to  extend  the  shipping  and  navigation 
'of  Great  Britain(4).  This  act  (IS  &  14  Car. 2.  c.  11.)  was 
passed,  which^  in  the  2Sd  section,  provides  that  no  sort  of  wines 
(other  than  Rhenish),  no  sort  of  spiceiy^  grocery^  tobacco,  pot  - 
ashes,  pitchy  tar^  salt,  rozin^  deal  boards,  fir  timber,  or  olive 
oil,  shall  be  imported  into  England,  Wales,  or  Berwick,  from 
the  Netherlands  or  Germany,  upon  any  pretence  whatsoever,  in 
any  sort  of  ships  or  vessels  whatsoever,  upon  penalty  of  the  loss 
of  all  the  said  goods,  as  also  of  the  ships  and  furniture.  This 
enactmaoit  prohibits  the  importation  from  the  Netherlaiids  and 
Germany  of  all  wines  except  Rhenish  (5) .      In  point  of  practice 

(1)  Supra,  176.  n.  3.  post,  185, 6.        (4)  Reeves.  1st.  ed.  202.  2d  ed. 

(2)  See  post,  181.    stau   U  .  1^5. 

Gao.3.cl  68.  Reeves^  2ded.  341.'        (5)  Reeves,  1st  ed.  216.  2ded« 

(3)  24  Geo.  3.  c.  16. 160, 1.      .  166, 
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n'  Tnde  ef      several  other  wines  besides  Rhmish  Iia4  been  brought  from  the 
^Europe?      Netherlands  and  Germany,  as  Moselle  and  Neckar  wines.    The 

extent  of  the  prohibition,  as  to  this  point,  was  submitted  to  die 
law  officers :  and  it  was  the  opinion  of  Sir  Thomas  Trevor,  that 
wines  of  the  growth  of  Hungary  are  not  restrained  by  this  statute 
from  being  imported  from  the  Netherlands  and  Gennany ;  for,  in 
his  opinion,  the  exception  in  favour  of  Rhenish  wine  extended  to 
all  wines  of  the  growth  of  Germany  or  the  onperor's  dominions 
thereabouts^  and  was  not  to  be  Confined  to  the  strict  literal  sense 
of  the  words,  namely,  to  such  wines  as  grow  on  the  borders  of  the 
Rhine,  but  must  be  taken  according  to  the  common  acceptation 
of  the  word,  by  which  all  wines  of  the  growth  of  Germany  or  the 
emperor's  dominions  were  generally  cidled  Rhenish ;  which  con- 
struction was  fortified,  in  his  judgment,  by  the  usi^  since  the 
making  oi  Uie  statute^  of  allowing  other  wines  of  the  growth  of 
Germany  to  be  so  imported.  (1) 

The  passing  of  this  last  act  was  a  severe  blow  to  the  ship- 
ping of  Holland ;  and  in  a  treaty  with  the  States  General  and 
tills  country,  signed  at  Breda,  July  1667,  king  Charles  stipu- 
lated for  the  repeal  of  this  law;  but  which  was  never  done  or 
even  mentioned  in  the  houses  of  parliament  (2).  After  some 
lapse  of  time,  a  relaxation  was  granted  in  favour  of  Germany^ 
whereby  Hungary  wines  are  permitted  to  be  imported  from 
Hamburgh  (d) ;  and  a  further  relaxation  was  granted  by  6  Geo.  1 . 
a  is.,  which  permits,  in  the  second  section,  to  any  of  the  king's 
subjects  to  import  fir  timber,  fir  planks,  masts,  and  deal  boards  of 
the  growth  of  Germany,  from  any  port  or  place  of  Germany  into 
this  kingdom  in  British-built  ships  only,  owned  by  his  Majesty's 
subjects,  and  whereof  the  master  and  thi^ee'^Hirths  of  the  mariners 
are  British  subjects. 

The  8th  section  of  the  navigation  act,  12  C^.  2.  c.  18.,  has 
also  undergone  some  other  material  alterations;  fiur  the  stat. 
22  Geo.  S.  c.  78.  enacted,  that  wines  being  the  growth,  produc- 
tion, or  manufacture  of  Hungary,  the  Austrian  dominion^  or  any 
part  of  Germany,  may  come  from  the  Austrian  Netherlands,  or 
any  place  subject  to  the  emperor  or  the  house  of  Austria^  on  the 


(1)  Reeves,  Isted.  216.  Sded.    158. 

!««•  ,  (3)  1  Ann.  st.i.  c.  12. 

(2)  Reevss,  1st  ed.  206.  2d  ed. 
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«aine  duty  as  Rhenish  wine ;  as  also  orgaiuane  thrown  9i&  upon  H-  Ti^e  of 
the  same  du^  as  if  imported  from  Italy*  And  by  the  third  with  Europe* 
sectioa  it  was  declared,  that  any  person  might  import  into  Great 
Britain  any  sort  of  timber,  or  any  of  the  articles  mentioned  in 
the  8th  section  of  the  12  Car.  2.  c  18,^  from  any  foreign  place 
m  Europe^  in  any  yessel  being  the  property  of  sttbj.ects  under  the 
tame  sovereign  as  the  country  of  which  the  goods  are  the  growth, 
production,  Gt  manufieicture,  although  the  country  or  place 
where  the  vessel  was  huiUy  or  to  which  she  might  Belongs  was  not 
under  the  dominion  of  such  sovereign  at  the  time  of  the  pasaiiig 
of  the  navigation  act  But  the  impolicy  of  this  clause^  in  frvor 
of  fordgn  shipping,  was  very  soon  discovered ;  and  accordingly 
another  statute  was  passed  (1 ),  restraining  the  general  operation 
of  that  actf  and  at  the  same  time  modifying  very  considerably  the 
8th  section  of  the  navigation  act.  This  enactment  allows  any  of 
the  goods  enumerated  in  12  Car.  2.  c.  18.^  being  the  growth, 
production^  or  manufiEicture  of  Europe^  to  be  imported  into  Oreit 
Britain  under  the  regulations  of  the  IS  &  14  Car.  2.  and  the 
6  Geo.  1.  c.  15.,  either  in  vessels  which  before  the  time  therein 
mentioned  did  wholly  belong  to  his  Majesty's  dominions,  or  which 
were  of  the  built  thereof  and  registered  respectively  according  to 
law;  or  in  vessels  the  built  of  any  countries  or  places  in  Europe 
belonging  to  or  under  the  dominion  of  the  sovereign  or  state  in 
Europe  of  which  die  goods  are  the  growth,  production,  or  ma« 
an&bctiire;  or  of  such  ports  where  the  said  goods  can  only  be  or 
are  most  usoaUy  first  shipped  for  transportation,  such  vessel  being 
navi^gated  with  a  master  and  three-fourths  of  the  mariners^  at 
the  leas^  belonging  to  such  countries  or  places^  and  in  none 
other  vessels  wiiatever.  By  this  last-mentioned  clause,  the  third 
section  of  the  22  Geo.  3.  c.  78.  is  in  part  virtually  repealed ;  and 
ahips  to  import  these  articles  are  again  required  to  be  of  a  certaib  ^ 
built,  as  by  the  old  law  (2) :  but  by  the  provisions  of  the  IQth 
section  of  27  Geo.  3.  c.  19.,  the  built  of  such  vessels  need  not,  as 
required  by  the  8th  section  of  12  Car.  2.  c  18.,  be  of  the  very 
country  of  production^  but  only  of  some  (;ountry  under  the  same 
soverrign :  but  it  must  be  observed,  that  such  vessels  must  be  of 
the  6ttilt{S)  of  some  one  of  those  countries,  and  not  merely  be* 
icKg  to  them,  which  satisfied  the  third  section  of  22  Geo.  8.  c.  78. 


(1)   27  Geo.  3.    c.  19.   s.  10.        (2)  Reeves,  lBted.382.  2d#d; 
fieetcs,  2ded.  188.338—341.       340. 

(3)  Ante,  17S.  n«  3.  177.  n.  1. 
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II.  Tn4e  dt      Jtind  it  wQl  also  be  perceived,  thtft  under  tbis  clause  sbips  of  the 
w^EuitJ^     *built  of  sucb  countries  that  were  not  under  the  same  soTereign 
'  at  the  time  the  navigation  act  was  passed^,  may  daim  the  privi- 
'l^;es  of  it.     It  was  intended  by'this  act  to  restore  the  law  to  the 
state  it  was  in  under  the  navigation  act^  subject  to  the  prohibi- 
tory clauses  of  IS  &  14  Car.  2.  c.  11.  and  6  Greo.  1.  c.  15.;  and 
'it  is  so  eicpressiy  provided  l)y  die  terms  of  the  act  itself:  the  con- 
struction therefore  has  been^  that  where  British  ships  are  required 
1)y  iSie  12  Car.  2^  c«  18.  s.  S.^  they  must  still  be  employed  (1). 

The  statute  27  Geo.  S*  o.  IS.  also  iu  some  measure  aiGfects 
"Uie  trade  of  this  country  with  Europe.      The  principal  pro- 
vision of  this  statute,  commonly  called  the  consolidation  act, 
and  'made  in  order  to  carry  into  effect  the  commercial  treaty 
with   France,  negotiated  in   1786,    relates  chiefly  to  the  wine 
"and  dive  oil  of  that  country,  whicli  had  both  been   prohi- 
bited to  be  imported  from  IJie  Netherlands  (2) :    it  provides, 
Nhat  French  wines  might''  be  -imported  in  casks  from  any  place 
in  European  dominions  of  the  French  king,  in  such  manner 
^d  under  such  regulations  as  they  might  then  by  law  be  im- 
' ported  from  France;  and  also  French  wines  in  botdes  or  fladcs^ 
as  well  for  sale  as  for  private  use,  in  the  same  manner  and  under 
'the  same  regulations  as  they  might  then  be  imported   from 
'France  for  private  use;  and  also  'that  olive  oil,  the  product  or 
manufacture  of  France,  or  anyplace  in  the  European  domi- 
nions of  the  French  king,  may  be  imported  from  any  part  of  the 
Netherlands  belonging  to  or  under  the  dominion  of  the  French 
''kmg,' in 'English-built  ships,  owned  and  navigated  according  to 
the  laws  then  in  force,  and  as  therein  is  expressed  in  the  22d 
section.    The  clause  in  the  27  Geo.  S«  c.  19.  which  we  have 
already  considered,  dso  relates  to  this  subject  (3).    The  trad^ 
with  Trance  is  directed  by  these  laws,  and  die  treaty  of  peace  of 
'1814';  on  which  treo^  another  act,  56  Geo.  S.  c  9.,  was  passed, 
imposing  a  duty  on  the  tonnage  of  French  packets  in  England 
'equiBil  to  that  demanded  in  France  for  British  packets;  and  which 
act,  it  was  the  opinion  of  the  law  officers,  'only  extended  to 
vessels  used  as  packets.  (4) 


(1)  Ree?e8,  2d  ed.  338.  340.  341,  2. 
•Pop^s  Law  df  Customs,  tit,  Na-        (3)  Ante,  179. 
Ti^tion.  {4)   Pope's  Law  of  Customs 

'    (2)  Bieeves,  Isted.  380.  2d  ed.  and  Excise,  title  Ixix.  title  Fmnce. 
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Tbe  two  clauses  in  stat  S4  Geo.  S.  c.  68.  considerably  aff^  U.  Tnde.of 
the  British  shipping  employed  in  the  import  and  the  e^qport  ^i^Eof^^ 
European  trade.      AU  articles  of  this  trade  not  enumerated . 
or  included  in  the  eighth  section  of  the  12  Car.  2.  c.  18.  being 
mider  no  prohibition  or  restriction  whatsoever^  might  be  im- 
ported in  any  ships,  whether  British  or  foreign-built,  haamsver . 
manned  or  navigated;  but  this  act,  by  enacting  that,  no  ships 
registered  or  required  to  be  registered  as  a  British  ship  .shall .  ' 

iwtpart  or  export  any  articles  whatsoever^  unless  navigated  by  a ; 
master  and  three-fourths  at  least  of  the  mariners  British  sub- 
jects, has  put  all  imports  in  British  ships  under  the  same  re-- 
stricdon  with  those  included  in  the  eighth  section  of  the  na- 
vigation act.    But,  except  as  to  the  produce  of  Russia  and 
Turkey,  and  other  particular  commodities  specified  in  the  na- 
yigatiim  act,  ttnyjbreign  vessel  may  import  into  Great  Britain, 
goods  the  produce  or  manufacture  of  Europe,  from  any  place  inj 
Europe* 


Thereare  still,  however,  some  few  acts  remaining  that  in  some^ 
of  their  clauses  a£fect  the  European  trade ;  the  first  statute  oP 
this  nature  was  that  passed  in  the  reign  of  William  and  Mary,^ 
for  the  purpose  of  encouraging  our  own  silk  manufactures. 
It  was  found  that  raw  silk  was  exported  'from  Asia  into  Italy, 
and  there  converted  into  thrown  or  manufactured  silk,  and 
then  imported  into  this  country  to  the  injury  of  our  manu- 
&ctures:  to  prevent  this  evil;  and'^the  more  especially  as 
raw  silk  was  alone  aUowed  to  be  brought  from  Asia  in 
English  bottoms,  the  act  of  2  W:  &  M.  sess.  1;  c.  9.  (1). 
dedares  that  throwing  of  silk  is  not  nor  ought  to  be  con- 
strued a  moftt^acture  within  the  intention  of  the  naviga- 
tion act,  12  Car.  2.  c.  8.;  and  that  no  throam  sUk  of  the 
growth  or  production  of  Turkey,  Persia^  East  Indies  or 
China,  or  of  any  other  country  or  places  (except  only  such 
thrown  silk  as  is  or  Aall  be  of  the  growth  or  production  of 
Italy^  ScQy,  or  of  the  kingdom  of  Naples,  and  which  shall  be 
imported  in  such  ships  or  vessels,  and  navigated  in  such  manner 
as  in  the  said  act  of  navigation  is  directed  or  allowed^ 
and  brought  fitim  some  of  the  ports  of  those  countries  or 
places  whereof  the  same  is  of  the  growth  or  production,  and 


(1)  See  also  27  Geo.  3.  c.  1$.  s.  10.    Reeves,  2d  ed.  502, 3.. 
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VL  IMeof  wliich  shall  eome  directly  by  sea  and  not  otherwise  (1)),  shall 
wiS^Europe.  ^  brought  or  imported  into  the  kingdom  of  England*  domi- 
nion of  Wales,  the  idands  of  Jersey  or  Guernsey,  or  the  town 
of  Berwick-upon-Tweed,  under  the  penalty  and  forfdture  of  all 
such  thrown  silk  so  imported  contrary  to  the  meaning  and  in- 
.  tent  x>f  that  act  ^  one  moiety  to  the  king  and  the  oth^  to  the 
informs,  to  be  recovered  as  therein  mentioned.  So  that  only 
such  silk  as  is  really  the  growth  of  Italy,  Sicily,  and  Naples,  may 
be  imported  witlun  the  meaning  of  the  navigation  act  Yet 
during  tear  the  prohibition  has  been  frequently  relaxed,  and  the 
importation  of  thrown  s^k  from  a  friendly  country  permitted  in 
ai^  vessel  whatever.  (2) 

There  is,  however,  one  European  productidh,  namdy  the 
timber  of  Germany,  which  the  act  of  Car.  2.  allowed  to  be  im- 
ported in  vessels  of  the  country  of  which  it  was  the  growth  or 
production,  or  in  vessek  of  the  most  usual  port,  but  which  the 
Stat.  6  Geo.  1.  c.  15.  confines  to  English  shipping  alone.  Hiis 
■tatute  repeals  a  previous  prohibition  forbidding  the  importation 
of  timber  from  Germany  in  any  ships  whatsoever,  and  allows  its 
importation  in  British  vessels;  enacting,  in  the  second  section 
that  it  shall  be  lawful  for  any  of  his  Majesty's  subjects  to  im- 
port any  quanti^  of  fir  timber,  fir  planks,  masts,  and  deal 
boards,  being  of  the  growth  of  Germany,  into  this  kingdom, 
from  any  port  or  place  in  Germany,  in  British-built  ships  only, 
ap  as  the  owner  or  owners  are  his  Majesty's  British  subjects, 
and  whereof  the  master  and  three-fourths  of  the  mariners  at 
least  are  British  subjects.  The  previous  prohibition  spoken  of 
in  the  last-mentioned  statute  (S),  was  tliat  contained  in  the  13  & 
14  Car.  2.  c.  11.  s.  28.,  of  which  we  have  already  spoken,  and 
^hich  was  repealed  by  it  only  as  far  as  it  related  to  the  inlpor- 
tation  of  timber  from  Germany ;  and  afterwards  it  again  under- 
went a  further  modification  by  a  statute  of  the  present  king  (4), 
which  repeals  that  part  relating  to  prunes  the  produce  of  Ger- 
many :  but  this  clause  is  still  partly  in  force.  There  are  other  acts 

(1)  Mr.  Beeves,  2ded.  152,3.  silk  under  this  act  can  be  imported, 

502.treatstlii8enactmenta8amere  unless  when  pernntted  by  a  war 

nullity,  because  there  has  been  no  act,  as  43  Geo.  3.  c.  153.      See 

.such  provision  in  ibe  navigation  post,  194,  5. 
act;  but  that  observation  seems        (2)  43 Geo. 3.  c.  153. 
only  to  apply  to  the  exception,         (3)6  Geo.  I.  c.  15. 
and  theretore  no  sort  of  thrown        (4)  56  Qto.  3.  c.  37. 
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wliidi  aflaet  particiilAr  branches  of  European  trade^  but  as  they  n.  Tnfe  of 
Bxe  vary  numerous^  and  are  not  of  a  general  nature,  the  limits  ^^^^^^^^ 
of  this  work  render  it  advisable  not  to  notice  them* 

ScHne  of  the  danses  in  the  prohibitory  acts  we  have  just  con-  amget  ^ify- 
sidered  being  rather  looeely  worded,  it  appears  that  custom  and  jJ^'^^^'^SSe"^ 
general  usage  having  introduced  a  practice  not  altogether  com*  aca. 
patible  with  the  provisions  themselves,  the  statutes  have  been 
^cmstmed  naore  liberally,  to  prevent  forfeiture,  than  their  strict 
mfftfining  would  allow.     We  have  already  adverted  to  one  of 
these  usages,  in  r^ard  to  the  admission  of  certain  wines  from 
the  Netherlands  and  Germany,  and  an  opinion  upon  it  (1) ;  and 
Sr  John  Hawles  agreed  in  this  opinion  as  far  as  it  regarded  all 
wines  of  Germany  (2).    Pitch  is  one  of  the  articles  prohibited 
bf  statute  13  &  14  Car.  2.  c.  1 1.  to  come  from  the  Netherlands ; 
biU  when  xpkite  pitch,  the  product  and  manufacture  of  Germany, 
waa  imported  from  Rotterdam,  it  was  held  by  Mr.  Warde,  that 
if  it  had  been  the  constant  usage  ever  since  the  act  to  allow  it 
to  be  so  in^rted,  that  might  give  some  light  to  the  intention 
of  the  law,  that  this  commodity  had  not  been  looked  upon  as 
pitdi  within  the  intent  of  the  legislature  (S).     Grocery  was 
another  of  the  articles  expressly  prohibited  to  be  brought  from 
the  Netherhinds  and  Germany  by  13  &  H  Car.  2.  c.  11.  s.  Si9*9 
and  under  this  name  an  article  called  anniseed  was  included  in 
th^  Book  of  Rates.    It  appears  that   some  anniseed  had  been 
uaported  from  Hamburgh  and  seized,  it  being  declared  unlaw* 
fill  to  in^Kirt  such  articles  into  this  country  frpm  Holland^  in 
lUDj  ship  whatever.    The  importer  contended  it  could  not  hax<^ 
been  in  the  contemplation  of  the  legislature  to  prevent  t|he  im* 
portation  of  any  article  direct  from  the  place  of  its  gipw^ ; 
imd  anniseed  being  only  used  in  physic  cuuld  not  properly  Jbje 
ra(ed  as  grocery  in  the  book  of  rates.    This  question  was  sub- 
mitted to  Sir  £dwArd  Northey,  who  said  that  it  w^s  very  rea- 
sooaUe  to  restrain  the  operation  of  the  statute  to  such  goods 
coDGeming  wliich  there  was  a  doubt,  after  the  passing  of  the 
navigation  act;  and  therefore,  as  the  doubt  respected  European 
goods  imported  from  Holland  or  Germany,  not  of  the  growth 
of  those  places,  he  did  not  think  it  reasonable  to  disturb,  the 
merchants  making  such  importation;  but  he  neverthdess  thought 
ihat  anniseed  was  grocery  because  so  classed  in  the  book  of 


i 


1)  Ante,  178.  (3)  Reeves,  «d  ^.  l^6» 

2)  Reeves.  2d  ed.  107. 
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rates  (1).  Holland  being  then  considered  as  a  part  of  Ger- 
many, it  became  a  custom  to  admit  juniper  berries,  on  the  low 
duty  of  the  growth  of  Germany,  to  be  fanported  from  Holland 
as  from  the  place  of  growth,  a  custom,  considering  Holland  as  no 
part  of  Germany  as  is  now  the  case,  by  no  means  reconcilable 
to  the  law,  as  declared  by  the  act  of  IS  &  14  Car.  2.  c.  11. ;  but 
Sir  Dudley  Ryder  thought  this  usage  might  be  maintained  if  it 
were  res  integrum  In  the  year  1708  it  became  a  question  whe- 
ther French  wines  could  be  imported  for  the  queen's  use  con- 
trary to  this  statute ;  and  it  was  held  by  Mr.  Powis,  Mr.  Northey, 
and  Mr.  Harcourt,  that  her  Mi^esty  might  import  such  wines 
for  her  own  use ;  but  Sir  James  Montague  was  of  a  contrary 
opinion,  as  far  as  the  usual  course  of  trade  was  concerned;  but 
he  thought  they  might  in  one  of  the  queen's  own  ships,  under 
certain  restrictions  (2).  Thus  &r  then  it  appears  that  long 
established  usage  has  been  allowed  to  oontroul,  even  the  special 
enactments  of  an  act  of  parliament ;  and  it  is  fair  from  these  in- 
stances to  presume,  that  in  all  other  cases  long  usage  may  be 
sufficient  to  prevent  a  forfeiture  which  would  otlierwise  be  in- 
curred. 


Deciiioi^  tnd 
opinionf  on  8th 
section  of  niri- 
gadoii  Act. 


We  will  now  proceed  to  consider  the  construction  ci  the 
eighth  section  of  the  navigation  act,  as  explained  by  the  dif- 
ferent decisions'  and  opinions  upon  it.  In  the  case  of  Scott 
V.  Schwartz  (5),  it  was  laid  down  by  Chief  Baron  Comyns^  that 
the  words  describing  the  ships  in  which  Russia  goods  should  be 
imported,  *^  such  as  belong  to  the  people  thereof/^ (i)  must  mean 
the  people  of  Russia;  but  this  decision  was  afterwards  overruled 
in  the  case  of  Scott  v.  D'Achey,  in  which  it  was  settled  to  mean 
British  ships  manned  with  British  subjects  (5)*  Upon  the  de* 
cision  of  Chief  Baron  Comyns,  Mr.  Reeves  observes  (6),  that  a 
very  little  verbal  criticism  would"  have  drawn  from  the  above 
words  a  very  different  construction ;  for,  in  the  first  place^  it  is 
not  only  the  goods  of  Russia  that  are  in  question,  but  also 
various  enumerated  goods  which  are  not  expressed  to  be  the 
produce  of  any  particular  country;   and  therefore  when  we 


(1)  This  case  is  not  likely  to 
occur  again,  because  the  new  coo- 
solidation  act,  43  Geo.  3.  c.  68. 
does  not  retain  the  head  of  gro- 
cery, but  names  all  the  articles  of 
it  in  their  proper  alphabetical 
order.    Reeves,  2de<l.  158t 


(2)  Reeves,  2ded.  170. 

(3)  Comyns,  677- 

(4)  See  the  section  ante,  176. 

(5)  Parker's  Rep.  27.  29. 

(6)  Reeves,  Isted.  226.  2ded. 
175. 
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admit  that  ^  ships  belonging  to  die  people  ihererf**  may,  wheti  n.  TM^of 
raferred  to  Russia,  hare  an  antecedent  to  which  they  majr  refer^  2?^|^" 
it  may  be  asked,  what  people  are  referred  to,  where  no  coantry 
is  mentioned  as  die  place  where*  the  enumerated  goods  are  pro*^ 
dncod?  that  in  all  cases,  except  Ihat  of  Russian  commodities,  this 
eonstmction  upon  these  wofds  would  leave  them  without  efiect 
or  meaning.  In  the  next  place,  this  construction  seems  to  be 
taken  contrary  to  the  obvious  method  of  tracing  the  antecedent 
referred  to;  for  the  words  being,  '^  that  no  goods,  &c.  of  Russia, 
Sec,  nor  any  masts,  &c.  shall  be  imported  into  England, 
Irdand,  Wales,  or  Berwick,  in  any  ship  or  vessel  whatsoever, 
but  such  as  do  truly  and  without  fraud  belong  to  the  people 
thereof^  or  some  of  them,  as  the  true  owners  and  proprietors 
thereo£  and  whereof  the  master  and  three  fourths  of  die  mariners 
aC  least  are  English  f  the  natural  constructibn  is  to  refer  <*  the 
people  thereof"  to  the  last  antecedent,  viz.  England,  Ireland, 
Wales,  and  Berwick,  and  not  to  Russia.  Lasdy,  upcm  com- 
paring this  description  of  the  ships  and  the  manning  of  tbern^ 
with  other  descriptions  of  ships  in  the  same  act,  it  appears  to  be 
the  same  form  of  words  as  is  used  in  various  places  in  die  former 
parts  of  the  act  to  describe  English  shipping :  it  is  used  in  the 
first  section,  to  describe  die  shipping  for  the  plantation  trade; 
in  die  third  secti^m  to  describe  those  diat  are  to  bring  the  com- 
modities  of  Asia,  Africa,  and  America;  it  is  nearly  repeated  in 
therfourth  section;  and  as  much  of  it  as  regards  ships,  is  used  in 
the  fifth  section,  relating  to  fisheries:  it  is  likewise  used  in 
sevoal  parts  of  die  act  subsequent  to  the  eighdi  section. 


r^fc-.i.-iii  ir;-i 


Hie  exception  at  the  dose  of  the  eighth  section  has 

some  discussion  (1),  ^*  except  only  such  foreign  ships  as  are  of  the 

bo3t  of  the  country  or  place  of  which  die  said  goods  are  the 

growth,  production,  or  manu&cture^  or  of  such  port  where  die 

goods  can  cmly  be^  or  most  usually  are  first  shipped  for  trans^ 

^poftation^  and  whereof  die  master  and   diree-fourdis  of  the 

•mydners  at  least  are  of  the  said  country  or  place  (2)/'    Upon 

fins  exception  to  the  section  it  has  been  held  diat  a  ship  is  not 

ef  the  buiU  of  Russia  within  the  meanmg  of  the  navigation  act^ 

which,  having  been  originally  cotistructed  in  another  country^ 

was  wrecked  on  the  coast  of  Russia,  and  repaired  there  at  an 

esoMgoce  of  more  than  two-durds  of  her  value,  although  by  the 


(1)  Reeves^  Ist  ed.  230.  2d  ed.        (2)  See  the  sectba  sate,  176. 
176. 
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II.  Tcufecf      kw  of  BiMia  flbe  was  under  these  cuxuiBstances  to  be 
whh&n!^      8  Rumen-built  dyp;  and  although  she  afterwardahad  a  Russian 

T^peiUstf  and  was  owned  by  a  Russian  subject  and  was  navigated 
under  the  Russian  flag.  And  Lord  Eilenborough  aaid^  **  I  hold 
<<  repair"  is  not.  *^  built»'*  a  ship  must  be  of  the  built  of  the  place 
where  Aewas  originally  constructed;  and  while  her  identic  con- 
tinues, it  is  impoaeible  in  the  nature  of  things  that  the  place  of 
her hirth  should  ev&r  be  altered:  the  law  of  Russia  cannot  be  of 
fime  to  Gontroul  the  navigation  act  of  Great  Britain ;  the  impor- 
tatioii  into  England  of  Ruisian  produce  in  such  a  ship  was  cer^ 

illcgal-  (1) 


The  most  material  doubt  upon  the  words  of  the  above  exoq)« 
tions  waS)  whether  they  ajj^lied  only  to  the  latter  part  of  the 
section  relating  to  currants  and  the  Turkey  trade,  or  extended 
to  the  whole  of  the  section :  it  was  maintained  by  the  crown 
lawyem  in  the  before-mentipned  case  of  Scott  v.  Schwartz  (9%. 
tiMt  it  was  confined  to  the  Turkey  trade ;  but  this  was  over- 
raled  by  the  Qiief  Baron  Ckwiyns,  who  dearly  thought  the  ex- 
ocption  extended  to  tlie  whole  section ;  upon  the  consideration, 
ihat  all  the  goods  of  Russia  (Kttd  the  enumerated  goods,  as  well  as 
cumnts  and  the  oonunodities  of  Turkey,  are  all  declared  in  the 
ainth  section. to  be  ali^os  goods,  if  they  are  in^rted  in  other 
•tbto  Engtish  shipping.  The  case  of  Scott  v.  D' Achey  (3)  was 
as  feUows :  An  English  ship  having  become  French  {Mrqperty, 
imfMHrted  French  wine  and  vinegar  frouti  Francs^  the  master  and 
three-£rairths  of  the  mariners  being  French,  In  &vor  <^  this  ship 
it  was  objected  that  the  main  design  of  the  act  was>  that  the 
Snglish  and  not  fordjgti  natioiiB  should  be  carriers,  imd  tber^ore 
they  may  carry  as  w^  in  Jforeign*built  ships  being  their  property 
aa  in  ships  of  thie  built  of  their  own  country,  if  they  qualify  diem 
according  to  the  tenth  sectimi,  and  navigate  thesn  with  a  master 
«nd  three-fimrths  of  the  mariners  English ;  and  this  is  enforced 
in  thedeveolli  section.  Again,  if  a  foreign  ship  may  have  tlie 
privilege  ctf  an  English  ship,  j)ari  rationey  or  rather  djbrtiori,  an 
English  ship  being  foreign  property,  diould  be  entitled  to  the 
like  privilege^  taking  the  encouragement  of  ship^building  to  be 
the  seeond  consideration  of  the  act  To  these  objections  it  was 
Answered  and  resolved  by  the  CSiief  Baron  Parker,  that  th^ 
^ere  indeed  specious,  but  v/iffte  founded  on  a  supposition,  thi|t 


(I)  Rec&ead  v.  Cater«  4Cat9pb.        (2)  G^royns  Rep.  677. 
188.    1  Stark.  14.  S.  C.  (3)  ParWs  Rep.  30. 
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we  eoiiid  have  prohibited  the  importation  of  Eimqpetti  goods  in  n. 
famffi  bottoms ;  but  as  that  could  not  at  that  time  be  dono  ^•7e^^!^ 
with  safety  to  our  trade,  die  force  of  the  olgections  vamfihed.  l€ 
was  seen,  said  he,  that  many  countries  in  £ttr(q)e,  as  Friuioe^ 
l^pain,  and  Italy,  could  more  easily  buy  ships  than  bAild  them ; 
that,  on  the  other  hand,  countries  like  Russia  and  others  in  &e 
NcMth,  had  timber  and  materials  enough  for  building  ships^  but 
wanted  sailors :  it  was  from  a  consideration  of  this  inaplnesB  in 
most  countries  to  accomplish  a  complete  nSYigadoii^  that  the 
par&unent  prohibited  the  importation  of  mOst  European  goods^ 
moless  in  ships  owned  and  nav%ated  by  English,  or  in  s^m  of 
thebiult  of  and  manned  by  sailors  of  that  country  of  which  the 
goods  were  the  growth :  the  consequence  would  be^  that  fb- 
rei^^nerscooldnotmakeuseof  ships  they  bought,  though  EngUsh 
subfects  might;  diis  would  force  them  to  have  recourse  to  our 
sh^jpin^  and  the  general  intent  of  the  act,  to  secure  the  carrying 
tnufe  to  the  English,  would  be  answered  as  far  as  it  possibly  eould : 
OB  the  other  hand,  if  foreign  property  had  been  inifficient  to 
ipalify  ships,  foreigners  might  have  bought  shqps  where  dMJ 
plfused,  and  manned  them  with  their  own  sailors;  and  thm 
not  only  the  Iretght  but  the  employment  of  bur  sfulors  would 
hate  been  lost  to  England ;  and  preventing  this  Inust  greatijjr 
coanterbalance  any  advantage  that  could  accrue  to  Eqglaad 
from  the  building  and  equipping  diips  for  foreign  use;  whicik 
toobeuig  a  secondary  consideration  in  making  flie  act,  was^iot 
to  defeat  the  primary  one.  The  Chief  Baron  remarked,  that  with 
all  die  dcsite  the  pariiament  had  to  encourage  English  ah^jping^ 
and  notwithstanding  they  had  with  that  view  respired  the  pro* 
dttctions  of  oiir  own  colonies,  and  those  of  Asia,  A2fii0a^  mid  . 
America, to  be  imported  only  in  Ei^sh  shipping;  yet  thi^y 
>ii^ly  foresaw  that  if  they  restrained  the  inqoortation  lor  e^poxw 
tation  of  European  goods  unless  in  our  own  shipsi  and  manned 
with  our  own  seamen,  other  states  would  do  the  same;  and  this 
in  its  consequences  would  amount  to  a  prohibition  of  all  such 
goods ;  which  would  be  extremely  detrimental  to  trade^  and  In 
the  end  defeat  the  very  design  of  tlie  act 

The  requisite  that  « the  master  and  three^burths  i^tki  matinfifi  To  what  eountrr 
should  be  of  the  samecoimtry  orjiace,'*  led  also  to  cMsideratle  *J^to!wni«^ 
discusston.    This  point  was  decided  in  the  case  of  Scott  «Bd  beloog. 
8ehwBrtz(l)  ;  and  m  which  it  Was  adjudged  to  be  Uie >design  of 


(I)  C(m)yti9' Jl^,  VJ7. 
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IL  Tndeaf      tbe  fl€t»  that  HO  foreign  .ships  should  import  any  of  the  goods 
witKEuioM?     enumerated  and  described  in  this  8th  section,  if  mariners^  were 

brought  from  any  foreign  kingdom  to  navigate  them.     From  the 
same  casewe  may  further  collect,  that  thoagfa  the  act  does  not 
precisely  fix  and  determine  who  shall  be  the  people  of  a  country^ 
yet  it  gives  a  larger  extent  and  signification  to  the  phrase  than 
belongs  to  the  tenn  natives ;  and  the  precise  meaning  of  it  is  left 
to  the  general  import  and  common  understanding  of  the  words. 
In  this  case  of  Scott  and  Schwartz,  there  was  a  ship  Russian^built 
fixxn  Riga,  navigated  by  a  master  who  was  born  out  of  the  Rus* 
sian  dominions^  but  who  had  nine  years  bef<Nre  been  admitted  a 
burgher  of  Riga,  and  had  ever  since  continued  so^  residing  there 
when  not  engaged  in  voyages.    There  were  eleven  mariners,, 
four  of  whom  were  bom  in  Russia;  the  fifUi  was  bom  in  Ire^ 
land,  there  bound  apprentice  to  the  master,  and  as  such  went 
with  him  to  Riga:  for  tfareeor  four  years  before  the  seizure  he 
served  onboard  this  ship,  and  sailed  in  it  from  Riga  on  the  pre- 
sent voyage.    The  other  six  were  bom  out  of  the  doxnimons  of 
Runia;  but  one  had  resided  at  Riga  for  eight  years  next  before 
the  seizure;  anodier  five  years;  another  four  years;  anothec 
seven  years;  and  the  last  four  had,  during'  the  same  period^ 
sailed  fi*om  Riga  in  that  and  other  vessels.     It  was  understood 
that  there  was  no  such  thing  as  naturalization  known  in  Russia. 
The  Chief  Baron  Comyns  was  of  opinion^  that  the  master  being 
a  brngher,  and  having'  taken  an  oath  of  alliance  to  the' em- 
press^ as  was  proved  on  the  trial,  there  was  hardly  any  thing 
more  cogent  than  this  to  denominate  a  man  of  a  country :  he  must 
be  a  subject  of  the  enKpress«    As  to  the  other  ifour  mariners,  he 
thought  them  to  be  people  of  the  country  within  the  meaning  of 
the  act ;  first,  because  the  act  seems  to  intend  nothing  more  than 
fixed  and  settled  inhabitants  there ;  and  a  residence  of  four  or 
five  years  might  well  satisfy  that  expression  :  secondly,  because 
It  «eemed  to  answer  the  intent  of  the  act,  which  was  not  so  much 
to  create  difficulties  to  other  countries  to  find  mariners  amongst 
themselves,  as  to  prevent  their  supplying  themselves  with  them 
firom  other  countries  than  England :  thirdly,  because,  by  the  dvil 
law,  such  a  residence  gives  a  country  a  right  to  the  resident's 
^servicer:  fourthly,  because,  in  the  present case^  it  wais  notfound  by 
the  spedkl  verdict  that  these  persons  had  ever  any  habitation  or 
residence  out  of  the  empress  of  Russia's  dominions;  and. what 
doea  not  appear  is  not  to  be  intended.    It  was  found  that  they 
had  made  several  voyages  from  Russia;  but  it  did  not  appear 
that  they  had  made  any  voyage  froxp  any  other  country;  so  diat 
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the^  might  properiy  be  said  to  be  mariners  of  Ruflsia,  but  not  of  n.  Tnde  of 
BBj  other  country :  and  as  the  act  spedks  of  mariners  of  the  ^j^^^^^ 
country,  and  does  not  say  mariners  bom  in  the  oountiy ;  and  as 
mariners  is  a  denomination  they  must  acquire,  for  they  cannot 
be  bom  mariners;  if  therefidre  they  were  of  that  country  while 
they  wore  mariners,  and  never  were  mariners  of  any  other  coon* 
tryi  they  seem  to  satisfy  the  words  and  intent  of  the  act.  Upon 
die  whole  it  was  said,  that  it  would  be  almost  impracticable,  and 
make  commerce  very  hazardous,  if  a  merchant  was  to  search  out 
the  nativity  of  every  mariner  he  employed,  and  in  case  of  mis- 
take oi  miflioibrmation,  was  to  forfeit  his  ship  and  cargo. 

A  question  having  arisen,  whether  a  natural-bom  suligect  of 
kis  Majesty,  admitted  a  burgher  of  Memel,  could  be  considered 
a  subject  belcmging  to  the  king  of  Prussia  for  the  purposes  of  the 
naoigaium  act,  so  as  to  be  master  of  a  Prussian  vessel ;  it  was 
stated,  bjr  order  of  the  board  of  customs,  dated  9th  August,  1816, 
that  his  Majesty's  law  officers  had  given  it  as  their  opinion  that  a 
British  natural-bom  subject  cannot  by  taking  theoathsof  allegiance 
to  the  sovereign  of  anodier  state  throw  off  the  natural  allegiance 
bdonging  to  his  own  (1) ;  but  that  he  may  by  residence,  or 
other  acts  required  by  the  municipal  law  of  another  state^  ac- 
quire the  character  of  belonging  to  such  Other  state  for  commer- 
cial purposes,  so  as  to  be  entitled  to  the  privileges  granted  to  the 
subjects  o(^  or  to  persons  belonging  to  such  other  state^  when  the 
acts  he  thereby  performs,  do  not  amount  to  a  breach  of  alle-' 
giaace  due  to  his  own  country;  and  that  an  Englishman  domi- 
ciled in  a  foreign  country,  and  who  has  taken  such  oaths  as  to 
entitle  him  to  the  commercial  privil^;es  of  such  state,  may  be 
considered  as  belonging  to  such  state  for  commercial  purposes  (2). 
Bu^  on  the  other  hand,  where  a  Scotchman  who  luul  been 
made  a  burgher  of  Stockholm  was  the  master  of  a  Swedish  ship 
navigated  with  Swedisl^  mariners.  Sir  Philip  Yorke  apprehended 
this  woidd  not  entitle  him  to  be  considered  as  a  Swede  in  Great 
BritaiQ,  his  native  country :  with  regard  to  his  own  country,  he 
omtuMied  a  natural-bom  British  subject;  and  would,  in  his 
qfiinipn,  sUU  continue  a  good  British  master,  to  navigate  a 
Britidi-built  ship  with  British  mariners,  which  seemed  to  shetr 
liiat  he  could  not  be  considered  here  as  a  Swedish  master,  to 


(1)  See  ante»  128.  9.  see  8  T.  R.  39.  43.  45.    Reeves, 

(2)  PopePs  Law  of  Customs 
and  Kzdse,  tit.  Navigation.    And 
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II.  Tndc  tf      jiftTJgatea  SwcdUi  &hip;  but  as  this  was  a  new  cme,  I)e  thought 
SSfi^^     it  wDiildbe  haid  to  take  advantage  pf  the  forfeitarc.  (1) 


If  a  ship  comes  out  of  a  feireign  country  properly  nuumed,  and 
the  men  die  on  the  voyagei  and  others  of  England  or  Holland 
are  taken  in  to  supply  their  places,  this  case  of  necessity  will 
prevent  the  forfeiture:  an  allegation,  however,  that  thJB  men 
deserted  is  liable  to  supidon,  and  is  not  so  likely  to  be  received  as 
an  excuse.  It  should  seem^  that  if  there  were  not  fiill  three- 
fourths  marmers  of  the  country,  and  the  master  properly  quaIi-« 
Bed,  when  they  came  out  of  die  country  or  place,  nothing  that 
can  be  done  afterwards  to  qualify  navigation  ought  to  be  ad- 
mitted (S).  Hie  recent  act  for  encouragement  of  British  mari- 
ners contains  regulations  on  this  subject,  which  we  will  consider 
towards  the  dose  of  this  chapter.  (8) 

Upon  the  transfer  of  atown  from  one  sovereign  to  another, 
it  seems  to  be  the  general  opinion^  that  the  town  or  country 
transferred  is  aflected  by  the  navigation  laws,  according  to  the 
terms  of  the  transfer.  Tlius  the  town  of  Dunkirk  came  by  treaty 
froift  the  French  monarch  to  the  crown  of  England  provisionally 
only;  and  Sir  Edward  Northey  said,  that  as  the  town  was  in  her 
Majesty's  possession  jn-oviswnaUy  onfy,  French  wine  could  not  be 
imported  from  thence;  but  it  might  be  otherwise  if  an  absolute 
assignment  had  taken  place.  (4) 

If  appears  that  some  di£5cnlty  arose  on  (comparing  the  eighth 
and  ninth  sections  of  the  navigation  act  with  the  sixdi  section  of 
IS  &  14  Car.  2.  c.  1 1 . ;  for  it  was  then  a  doubt  whether  a  foreign- 
built  ship,  English  owned  and  navigated,  could  import  wines 
from  France,  or  timber  from  Norway;  but  this  doubt  has  long 
since  been  removed  by  the  enactment  in  the  present  reign  (5). 
The  kingdoms  of  Denmark  and  Sweden  being  at  war,  it  became 
a  question  in  what  light  a  prize  ship  taken  by  one  of  these  na* 
tipns  from  the  other  should  be  considered  by  the  navigation  act. 
Sir  Edward  Northey  thought  that  a  DanuAi  ship  being  taken 
prize  by  the  Swedes^  and  properly  condemned  in  the  Swedish 

(1)  Reeves.  2d  ed.  193.;   but        (4)  Reeves,   2d  ed.    171.    26 
see  8  T.  R.  34.  49.  45.    Reeves,  Geo.  3.  e.  60.    34  Geo.  3.  c.  68. 
2d  ed.  328.  330.  (5)  Reeves,   2d  ed.    172.    34 

(2)  Reeves,  2d.  cd.  193.  Geo,  3.  c.  68. 

(3)  34  Geo.  3.  c.  68.  s.  5. 
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conrt  of  admiralty,  ihe  proper^  ww  altered,  but  not  ftufficumtly  n.  Tndc  of 
so  to  enable  a  Swede  to  trade  in  that  ship  with  this  oountiy  Jch  EarofeT 


the  navigation  laws;  and  this  seems  to  be  reasonal^* 
enoo^ ;  fbr  thon^  prize  ships  with  us  axe  favored  the  same 
as  Britidi-bailt,  this  is  by  qpedal  provirion  in  an  act  of  parl^ 
ment;  and  indeed  it  can  hardly  be  thought  that  the  li^slatiune 
ever  intended  to  hold  out  inducements  to  foreign  nations.to 
attack  and  take  the  ships  of  this  country,  which  most  certainly 
would  have  been  the  case  had  the  ships  so  taken  been  held  to|)e 
competent  to  import  articles  of  the  growth  of  the  p^fM^e,  in ,  t^ 
same  manner  as  ships  of  the  bi^t  of  the  country  are  alloNradtiy 
our  navigation  system ;  a  consideration  quite  sufficient  tasiienfoe 
all  doubt  on  the  point,  but  which  seems  to  have. eacapad  >tl>e 
notice  of  the  many  eminent  lawyers  of  those  days:  and  nothifig 
similar  being  enacted  with  regard  to  ships  takm  pnceJ^.fOiy 
foreign  power  (except  America)  (1 ),  thatdrcumstaoce  cannot  iQfdEe 
them  of  the  built  pf  that  country.  Where  English-built  ships  wppe 
8(dd  to  foreigners  and  nayigated  by  them,  there  had  l^^een  adifler- 
ence  of  epinicm  and  of  practice  as  to  the  qualifif ation. of  such 
ships;  some  holding  that  they  were  qualified  under  this  section|of 
the  act  of  navigaticMi,  others  that  they  ware  not.    This.quast^ 
is  of  much  importance^  as  the  return  of -peace  has  iptofiuio  f^ 
pealed  some  of  those  laws  that  greatly  contributed  to  set  this  mat- 
ter at  resty  and  the  more  especially  an  act  of  George  the  wecoqA^i). 
An  English^Miilt  ship,  scJd  to  the  subjects  of  the  duke^of'Tus* 
cany,  imported  oil  from  Naples :  it  was  held  by  Mr»  Browne  that 
the  sh^  might  legally  be  admitted  to  an  entiy :  this  waa^the 
ftrst  opinion  to  be  found  upon  this  point;  but  Sit  Edward  Ifar- 
they  seems  to  have  been  of  a  contrary  opinion;  and  .he  larjmit 
down  as  ill^al,  under  12  Car.  2.  c.  18.^  to  import  wine,  ofjfbe 
growth  of  Italy  from  Leghorn  in  an  English  ship,  (mned  and 
ntmgated  by  'kalian  subjects :  and  again^  where  an  En^Ush  ship 
taken  prize  by  the  French,  and  navigated  by  a  master  and  three 
fourths  of  the  mariners  French,  imported  French  winev  be  was 
still  of  tfae.sanie  opinion:  and  notwithstanding  this  doctrinepf 
Sir  Edward  Nortbey  was  not  mai^itained  by  Sir  Dudley  Rjrde^ 
and  Sir  John  Stnmge  without  some  doubt,  it  was  afienra|;ds. 
aabmed  by  the  decision  of  Chief  Baron  Parker^  in  the  case  of 
Soott  V.  lyAchey,  before  spok^  <£  (8) 


(1)  This  very  inducement  is  held    95.    Reeves,  2d  ed.  498. 
out  to  the  Anvsrieans,  by  statutes        (2)  17  Geo.  2.  c  69; 
37  Geo.  3,  c.  97.  aod  41  Geo.  a.     .  (3)  Ante*  187.  8. 
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0.  lVidft4jr  *fhe  constriiction  of  the  eighth  secdcm,  as  to  the  terms  country 

with  EaN^  iJT  place  of  growth  of  the  article,  b&  well  as  of  the  built  of  the 
'  ship,  has  likewise  been'  productive  of  some  doubts,  whether  they 
iare  to  be  understood  geogr4>Uca]ly>  or  whether  according  t» 
th«r  sovereignty.  The  latter  appears  to  be  the  proper  construc- 
tion; but  the  sovereignty  must  be  such  as  existed  at  the  time  of 
the  navigation  act,  excq>t  so  far  as  that  point  was  altered  by  the 
act  of  the  present  king,  before  considered  (!)•  The  c^inions 
that  here  foUow,  it  will  be  seen,  were  given  long  before  the  pass^ 
ing  of  that  act,  and  vdll  therefore  only  be  of  use  rather  on 
Imalogy  t^ian  as  a  direct  authority.  The  king  of  Sweden  having 
subdued  and  being  in  the  possession  of  the  whole  dukedom  of 
Courland^  and  doing  acts  of  sovereignty,  some  tar  of  the  growth 
of  that  country  was  imported  in  a  Swedish-built  ship,  and  Sir 
Edward  Northey  was  of  opinion  that  it  was  illegal.  The  ctf^ 
nioh  of  the  custom-house  seems  to  have  been  finrmed,  partly 
"ftom  the  idea  that  the  same  soveragnty  constituted  the  same" 
eountiy,  without  refpjtA  to  its  having  been  so  at  the  time  of  the 
passing  of  the  navigation  act,  and  partly  with  an  eye  to  the  locri 
tttualion  and  the  geography  of  the  places.  But  all  possible 
idoubt  on  this  head  is  now  entirely  removed,  by  the  enactment 
of  the  statute  87  Geo.  S.  c  19.  (2) 

Bullion  and  prize  goods,  and  all  other  goods,  of  the  growth^ 
production^  or  gianufacture  of  Europe,  not  prohibited  to  be 
imported,  or  regulated  as  already  stated,  may  be  imported 
from  any  place  in  foreign  ships  owned  and  navigated  in  any 
sort  of  manner;  but  if  in  British  ships,  they  must  be  navigated 
with  a  muter  and  three-fourths  of  the  mariners  British  sub- 
jects. (S) 

HL  BritUi  Sdly.  The"  trade  of  this  country  with  Asiuj  Africa^  ^nd  the 

^'iM^l^^t^^  gr^testpartof  ifmmoi,  is  still  more  strict  and  exclusive  than  the 
Anokiu  (4)      European  trade.    On  this  subject  the  third  section  of  the  great 

navigation  act  (6)  provides ;  <<  That  no  goods  or  commodities  of 
the  growth,  production,  or  manufacture  of  Afiica,  Asia^  or 
America,  or  which  are  described  or  laid  down  in  the  usual  maps 


«p^ 


(1)  See  27  Geo.  3.  c  19.  ante.    Merchant,  N.  1.    Com.  Dig.  Na- 
J79*  180.  vigation.    Reeves^  2d  ed.  498— 

(2)  Ante.  179.  501. 

(3)  12  Car.  2.  c.  18.  8.15.    34        (5)  12«Car.2.  c.  18.    See  the 
Geo.  3.  c.  (S8.   Reeves,  2ded>.504.    summary.  Reeves,  2d  ed,  498,  9. 

(4)  See  in  general  Bic«'Ab.  • 
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orcbart5(l)  of  those  places,  shall  be  imported  into  England,  Ire-  m.  British 
land,  or  Wales,  islands  of  Guernsey  and  Jersey,  or  town  of  T^*/Skt 
Bennck-upon-Tweed^  in  any  vessel  but  in  such  as  do  truly  and  Anerica. 
and  without  fraud  belong  only  to  the  people  of  England  or 
Ireland,  dominion  of  Wales,  or  town  of  Berwick-upon-Tweed ; 
or  of  the  lands,  islands,  plantations,  or  territories  in  Asia,  Africa, 
or  America,  to  his  Majesty  belonging,  as  the  proprietors  and 
right  ownecB  thereof  (2) ;  and  whereof  the  master  and  three- 
fourths  at  least  of  the  mariners  are  English ;  under  the  penalty  of 
the  forfeiture  of  all  such  goods  and  commodities,  and  of  the  ship 
or  vessel  in  which  they  were  imported,  with  all  her  guns,  tackle, 
furniture,  ammunition,  and  apparel,  one  moiety  to  the  king,  and 
the  other  to  the  informer." 

Tbe  trade  with  these  quarters  of  the  world  is  still  further 
restrained  by  ike  fourth  section  of  the  act,  which  enacts  ^^  that 
no  goods  or  commodities  that  are  of  foreign  growth,  production^ 
or  manufacture,  and  which  are  to  be  brought  into  England, 
Ireland,  Wales,  the  islands  of  Guernsey  and  Jersey,  or  town  of 
Berwick-upon-Tweed,  in  English-built  shipping,  or  other  ship- 
ping belonging  to  some  of  the  places  before  mentioned  in  this 
act,  shall  be  shipped  or  brought  from  any  other  place  or  country, 
but  only  from  those  of  the  said  growth,  productioq,  or  manu&c- 
ture,  or  from  those  ports  or  places  where  the  said  goods  and  com- 
modities can  only  or  are  or  usually  have  been  (3)  first  shipped 
for  transportation,  and  from  none  other  places  or  countries,  under 
the  penalty  of  the  forfeiture  of  the  goods  imported  from  such 
places  and  of  the  ship  with  her  tackle,'^  &c.  This  section,  says 
Mr.  Reeves  (4),  is  an  appendage  to  the  first  and  third  sections, 
and  applies  equally  to  one  as  the  other,  it  relating  to  the  plan^- 
tation  trade,  and  the  trade  of  Asia,  Africa,  and  America.  It 
is  thus  provided  by  those  two  sections,  that  the  trade  shall  be 
carried  on  in  English-built  ships,  directly  "wiiik  the  very  countries 
of  which  the  goods  are  the  produce. 

I    I   !■        I  I        II   ■ ■— i—  I    ■  ■    I  ■!     Mil  '■  ■  I— .—  «  ■■■■■M 

(1)  The  word  used  in  the  act  to  such  states,  by  37  Geo.  3.  c.  97  ; 
is  *'  cards^'*  printed  by  mistake  Reeves,  2d  ed.  499. :  and  £ast 
for  charts,  the  word  used  ia  the  India  goods  in  foreign  ships,  if 
other  sections.  allowed  by  the  king  in  council, 

(2)  By  26  Geo.  3.  c.  60.  s.  1.  under  35  Geo.  3.  c.115.  Reeves, 
the  ship  must  now  be  Boitish-  2ded.  499. 

buUu    Reeves,  2d  ed.  499.    But        (3)  Reeves,   2d  ed.  499.    See 
there  is  an  exception  in  favor  of    construction,  ante,  176.  n.  4. 
goods  of  the  giowth  of  tbe  United        (4)  Reeves,  1st  ed.  140,  2d  ed, 
States  imported  in  ships  belonging    107.  500. 
VOL.  I.  o 
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To  these  regulations  it  was  thought  expedient  to  subjoin  pro- 
visoes in  favour  of  certain  particular  trades ;  and  we  see  that  by 
the  12th  section  of  this  statute  it  is  provided^  **  that  the  act 
shall  not  extend  to  restrain  or  prohibit  the  importation  of  any 
of  the  commodities  of  the  Streigbts  or  Levant  seas,  londen  in 
English  built  shipping,  and  whereof  the  master  and  three-fourths 
of  the  mariners  at  least  are  English,  from  the  usual  ports  or 
places  for  lading  them  heretofore  within  the  said  Streights  or 
Levant  seas,  though  the  said  commodities  be  not  of  the  very 
growth  of  the   said  places,'^  and  Trieste,  Venice^   Genoa,  and 
Leghorn,  are  now  considered  as  ports  which  by  usage  are  entitled 
to  this   privilege   for   llie   export  of  Asiatic  goods  from    the 
Levant  (1):  and  by  a  recent  statute  this  exception  has  been 
extended  to  the  island  of  Malta  and  the  dependencies  thereof  (2). 
But  this  12th  section    in  the  12  Car,  2.  has  been  partially  re- 
pealed by  the  statute  6  Geo.  1.  c.  24?.  which  prohibits  the  im- 
portation of  raw  silk  or  mohair  yam,  the  production  or  manu- 
facture of  Asia,  from  any  port  in  the  Streights  or  Levant  seas 
within   the   dominions   of  the  Grand  Seignior.     An  exception 
was  also  made  in  the  13th  section  (3)  in  favour  of  Ae  East 
Indies ;  and  by  which  it  is  provided,  that  tliat  act  should  not 
extend  to  restrain  the  importation  of  any  East  India  conrnio- 
dities,  loaden  in  English-buUt  shipping,  and  whereof  the  master 
and  three-fourths  of  the  mariners  at  least  are  English,  from  the 
usual  places  of  lading  them   in  any  part  of  those  seas  to  the 
southward  and  eastward  of  the  Cap6  of  Good  Hope,  although 
the  said  ports  be  not  the  very  places  of  their  growth.     There 
are  besides  some  other  regulations  collected  in   Mr.  Pope's 
Law  of  the  Customs  and  Excise,  and  in  the  Statute  Book, 
relative  to  the  trade  of  this  country  to  the  East  Indies  and  the 
Cape  of  Good  Hope  (4).     And  it  is  further  provided  by  the 
1 4?th  section,  that  it  should   be  lawful  for  any  of  the  people  of 
England,  Ireland,  or  islands  of  Guernsey  or  Jersey,  in  vessels 
to  them  belonging,  and  whereof  the  master  and  three-fourths  of 
the  mariners  at  least  are  English,  to  load  and  bring  in  from 
any  of  the  ports  of  Spain  or  Portugal  or  Weatcm  Islands, 
commonly  called  Azores,  or  Madeira  or  Canary  Islands,   all 
sorts  of  goods  or  commodities  of  the  growth,  production,  or 


(1)    12  Car.  2.    c.  18.    b.  12. 
Reeves,  2d  ed.  108— 500, 1,  where 
see  the  exoeptions  enumerated. 
,    (2)  65  Geo.  3.  c.29.  s.  10, 


(3)  12  Car.  2.  c.  18.  s.l3. 

(4)  See  Pope's  Law  qf  Customs 
and  Excise,  63. 86.  titles  East 
Indies  and  Cape  i>r  Good  Hope. 
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annu&ctore  of  the  plantadoiis  or  dominions,  or  of  either  of  iir.  Brhuh 
than  respectively.  (1)  S'aTIIJ;. 


■and  America. 


These  provisions  constitute  the  principal  features  of  the  nt^ 
vigation  act,  and  the  rules  by  which  this  part  of  our  commerce 
viih  Asia,  Africa,  and  America,  is  governed.  These  provisions 
have  in  snbeeqiient  times  been  drawn  closer  or  relaxed,  as  the 
policy  of  the  times  seemed  to  require.  Very  early  in  the  relga 
of  William  the  thirds  our  silk  manufactures  began  to  flouriJi ; 
^md  as  under  the  act  of  navigation  thrown  silk  of  for^gn  manu- 
facture might  be  imported  into  this  country,  in  order  to  encou- 
isige  this  new  kind  of  manufacture  in  England,  the  statute 
2  W.  &  M.  St  1.  c.  9.  8.  2.  enacts,  that  no  thrown  silk  of  the 
^[rowth  or  production  of  Turkey,  Persia,  the  East  Indies  or 
Chin&f  or  of  any  other  country  or  place  (except  that  of  the 
growth  of  Italy,  Sicily,  or  the  kingdom  of  Naples,  and  which 
shall  be  imported  in  sudi  ships  and  so  navigated  as  directed  by 
the  act  of  navigation,  and  brought  from  some  of  the  ports  of 
those  countries  or  places  whereof  it  is  the  growth  or  produo-. 
tion,  and  shall  come  direcdy  by  sea,  and  not  otherwise  (2),)  shall 
be  imported  into  England,  Wales,  Guernsey,  Jersey,  or  the 
town  of  Berwick,  on  pain  of  forfeitii^  such  thrown  silk.  And 
we  have  seen  that  raw  silk  and  mohair  yarn,  the  production 
of  Aua,  is  prohibited  to  be  imported  otherwise  than  direct  from 
Asia.  (3) 

The  strictness  of  the  navigation  act  was  some  time  afterwards  re- 
laxed in  &vour  of  some  articles  that  it  was  considered  necessary  to 
procure,  or  which  appeared  to  be  of  no  great  consequence  in  re- 
^ardio  general  commerce  (4)^  and  accordingly,  by  7  Anne,  c.  8., 
permission  was  given  to  import  ftom  any  of  the  British  plantatioixs 
in  America,  certain  drugs  therein  enumerated,  and  all  drugs  the 
growth  and  production  of  America,  in  ships  regularly  manned  and 
navigated,  on  paying  the  like  duty  as  if  they  came  directly  from 
the  place  of  their  growth :  which  regulation  iterated  as  a  repeal 
(except  as  to  Jesuits'  bark)  of  the  clause  in  the  book  of  rates  on 
diis  head  (5),  and  as  an  encouragement  of  the  trade  between 


-v 


(1 )  This   permission  was   ex->  the  act  of  navigation,  ^s  here  exf 
traded  in  the  war  of  1744  by  the  pressed. 

statute  17  Geo.  2.  c.36.  (3)  6Geo.  1.  c.  14.  ante,  194, 

(2)  Ante,  181, 2.  Itappearsthat  (4)  Reeves,  2ded.  110. 
this  exception  is  of  no  avai],  there  (5)  Reeves,  2d  ed.  J 11. 
fa^'og  no  provision  ojf  the  Idnd  in 
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our  csolonies  and  the  Spanii^  settlements.    And  again,  in  order 
to  obtain  articles  so  necessary  for  our  manufactories  as  cochineal 
and  indigo  at  a  cheap  rate,  these  two  commodities  were  allowed 
for  a  certain  time  to  be  imported  from  any  port  or  place  duty 
free,  in   British  or  other  ships  in  amity  with   England,    by 
statutes  13  Geo.  1.  c.  15.  and  7  Geo.  2.  c.  18. ;  and  which,  thou^ 
temporary,  have  been  continued  from  time  to  time ;  and  lastly, 
by  statute  57  Geo.  3.  c.  23.,  are  continued  until  the  25th  March 
1820:   but  the  general  permission  given  by  these  acts  is  re- 
strained by  the  act  46  Geo.  3.  c.  29.,  which  took  out  of  their 
operation  the  territories  of  the  East  India  Company.     A  new 
course  of  trade  had  brought  the  silks  and  other  commoditiies  of 
Persia  through  the  Russian  dominions ;  but  as  this  appeared  to 
be  in  direct  contravention  of  the  act  of  navigation,  and  the  trade 
was  considered  as  lucrative  and  advantageous,  it  was  thought  ad- 
visable to  permit  the  same  by  a  special  act  of  parliament.  This  was 
^one  by  stat.  14  Geo.  2.  c.  36.,  which  permits  any  person  free  of 
the  Russian  company,  in  exclusion  of  all  others,  to  import  into 
this  kingdom,  in  British-built  shipping  iiavigated  according  to 
law,  from  any  port  or  place  belonging  to  the  c^r  of  Russia, 
raw  silky  and  other  commodities  of  the  growth,  production,  or 
•manu&cture  of  Persia  (provided  such  manufacture  be  made  of 
the  growth  or  produce  of  Persia),  being  purchased  by  barter 
with  woollen  or  other  manufactures^  goods  or  commodities,  ex- 
ported from  Great  Britaui  to  Russia,  and  from  thence  carried 
into  Persia  (gold  and  silver  coin  or  bullion  excepted),  or  with 
the  produce  arising  from  the  sale  of  such  manufactures,  &c.  The 
second  section  imposes  an  oath  on  the  importer  that  such  silk 
was  bought  by  barter  of  the  commodities,  as  in  the  first  section 
specified.     It  will  be  seen,  on  referring  to  the  first  section,  that 
the  English  merchant  was  enjoined  not  to  stop  and  barter  his 
^commodities  with  the  subjects  of  Russia,  but  to  go  through  the 
emperor's  dominions  to  the  first  market,  and  barter  them  with  the 
Persians  themselves,  and  thus  obtain  the  commodities  of  Persia 
at  a  cheaper  rate  than  he  could  if  bartered  with  the  Russian  mer- 
>chant ;  but  this  provision  was  not  of  loilg  duration,  for  the  politic 
czar  soon  saw  the  reason  of  this  requisition  j  and  fairly  concluding 
that  the  English  government,  sooner  than  give  up  so  lucrative  a 
trade -as  this  proved  to  be,  would  concede  a  small  point  to  him, 
prohibited  the  transportation  of  such  commodities  through  his 
dominions  into  Persia,  and  thus  for  a  while  put  an  end  to  the 
trade.    The  czar  however  was  not  wrong,  for  by  the  statute 
23  Geo.  2.  c.  34.,  the  enactment  res{)ecting  the  carrying  of  the 
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coomiodities  of  barter  to  Persia  was  no  longer  required,  and  ill.  British 
Eoglisfa  merdiants  were  permitted  to  barter  with  ihe  Russian  ^^%'J^ 
subjects  for  the  goods  of  the  produce  of  the  Persian  empire.  This  ^^  Amtnca*. 
was  the  only  alteration  made  by  the  new  act,  except  that  which 
was  a  consequence  of  it^  viz.  the  form  of  the  oath  on  importation  (1).. 
The  importation  of  gum  senega  being  about  the  year  1752  much 
decreased,  and  at  the  same  titne  the  printing  of  silks,  calicoes, 
and  cottons  being  much  improved,  in  order  to  encourage  the 
importation  of  this  article^  so  necessary  in  those  trades,  and  be- 
cause under  the  provisions  of  the  act  of  navigation  it  could  nqt 
be  imported  from  any  place  but  the  place  of  its  growth,  the  stat. 
25  Geo;  2.  c.  S2.,  reciting  the  above  reasons,  permits  the  im- 
portation of  gum  sen^a  from  any  port  in  Europe,  in  British- 
built  ships  navigated  according  to  law.  Cotton  wool  is  another 
article  which  forms  an  exception  to  the  law  of  this  part  of  our 
trade,  which  may  be  imported  in  British-built  ships  from  any 
port  or  place;  and  the  same  privilege  is  extended  to  goat  skins^ 
raw  or  undressed,  by  the  temporary  act  of  15  Geo.  S.  c.  55*^ 
which  was  made  perpetual  by  31  Geo.  3.  c.  35*  Several  other 
regulations  have  been  made  by  parliament  to  govern  the  trade 
with  Asia,  Africa,  and  America ;  and  among  these,  those  acta 
that  ^ve  an  exclusive  right  of  trade  with  certain  places  to  some 
diartered  companies,  which  we  will  defer  considering  until  a 
subsequent  chapter. 

The  commercial  intercourse  with  the  East  Indies  was  opened  to 
America  by  37  Geo.  8.  (2)  and  has  recently  been  materially  altered  ; 
and  private  traders  under  certain  restrictions  may  now  carry  on 
traffic  with  those  territories,  though  the  monopoly  of  the  trade 
to  China  is  still  secured  to  the  East  India  Company,  for  twenty 
years  from  the  10th  April  1814  (3).  The  57  Geo.  3.  c.  95. 
sect^  1.  enacts,  that  nothing  contained  in  the  navigation  acts,  or 
in  any  other  act  passed  for  the  like  purposes,  shall  extend  to  or 
in  any  way  a£Pect  the  importation  or  exportation  by  the  East 
India  Company,  or  by  any  other  of  his  Majesty's  subjects,  in 
British  registered  vessels  navigated  according  to  law,  or  in  vessels 
registered  or  trading  under  the  provisions  of  55  G/ao.  3.  c.  116., 
of  any  goods  at,  into,  orfrom  any  place  witbin.the  limits  of  the 
charter  of  the  said  company,  or  to  affect  the  importation  or  ex- 


(1)  See  Pope,  Law  of  Customsi        (3)  53Geo.3.  c.  155.  54Geo.3. 
tide  62,  rule  5.  c.34.   57  Geo.  3.  c.  95.    4Adol- 

(2>  Beeves,  .2d  ed.  322, 3.  pbus,  560-^563. 
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portation  at,  into,  or  from  anyplace  whatever,  in  such  vessels  as 
aforesaid,  of  any  goods  of  the  growth,  produce,  or  manufacture 
of  any  place  within  the  limits  aforesaid,  or  to  require  that  any 
bond  for  the  exportation  or  importation  of  goods  in  any  parti- 
•thlar  manner  shall  be  given,  in  respect  of  any  such  vessels  bound 
ijo  or  from  any  place  situated  within  the  limits  aforesaid.  The 
regulations  respecting  the  trade  with  the  East  Indies  are  very  ably 
collected  in  Mr.  Pope's  Laws  of  Customs  and  Excise  (l),  and 
will  in  a  future  chapter  be  further  considered,  when  we  exa- 
mine the  privileges  of  particular  companies.  (2) 

• 

It  appears  that  some  doubts  were  entertained  whether  the 
goods  enumerated  in  the  third  and  fourth  sections  of  the  statute 
might  not,  if  carried  from  the  place  of  growth  or  production 
into  any  foreign  parts  of  Europe,  be  jnanufactured  therej  and  be 
imported  from  thence  into  this  kingdom;  but  to  remove  these 
doubts  the  19  Geo.  3.  c.  48.  was  passed ;  which,  after  reciting 
the  nature  of  them,  and  that  if  such  importation  was  allowed  it 
would  be  very  prejudicial  to  the  country  and  ruinous  to  its 
different  artificers  and  labourers,  enacts,  that  the  12  Car.  2.  c.  18» 
shall  not  be  construed  to  extend  to  permit  any  goods  or  com- 
modities of  the  growth  or  production  of  Africa^  Asia,  or 
America,  which  shoidd  be  in  any  degree  manufactured  in  foreign 
parts,  to  be  imported  or  brought  into  the  kingdom  of  Great 
Britain,  Ireland,  or  the  islands  of  Guernsey^  Jersey,  or  Man; 
<except  and  unless  the  same  shall  be  manufactured  in  the  country 
or  place  in  which  the  said  goods  and  commodities  are  the 
growth  and  production,  or  in  the  place  where  such  goods  and 
commodities  can  only  be  or  (3)  are  first  shipped  for  trans- 
portation, and  from  no  other  place  whatsoever,  under  the 
penalties  and  forfeitures  in  the  said  act  mentioned  (4) :  but  by 
sect.  2.  of  that  act  it  was  provided,  that  it  should  not  restrain  or 
prohibit  the  importation  of  oil  of  cloves,  oil  of  cinnamon,  oil  of 
mace,  and  oil  of  nutm^s,  or  of  any  goods  or  commodities  which 
are  permitted  to  be  imported  into  this  kingdom  under  particular 
circumstances  and  restrictions  by  any  subsequent  acts  (meaning 
acte  subsequent  to  the  12  Car.  2.  c.  18.)  of  parliament  which 
were  then  in  force.     The  occasion  of  this  act  was  a  decision  in 


(1)  401  ed.  title  86. 

(2)  Post. 

(3)  It  is  to  be  observed  that 
the  word  "  usually '*  adopted  in 


this  place,  in  12  Car.  2.  c.  18.  s.  8 
and  4.  ante,  176.  193.  is  omitted 
in  this  act. 
(4)  12  Car«  2,  c«  18.  BkZ. 
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the  court  of  Exchequer,  allowing  such  maDufactured  articles  to  Ul.  ^nSA 
be  imported.  1^^;:^:!^,, 
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The  African  trade  has  undergone  some  modification  since  the 
peace  of  1783;  for  thestat.  27  Geo.  S.  c.  19.  sect.  11.  makes  it 
lawfiil  for  any  person  to  import  or  bring  .into  Great  Britain  from 
Gibraltar^  in  any  ship  or  vessel  which  before  1  May  1786  did 
truly  and  without  fraud  belong  wholly  to  His  Majesty's  domi- 
nions^ or  are  of  the  built  thereof^  and  navigated  and  registered 
according  to  law,  any  goods,  wares,  or  merchandize  being  the 
growth  or  production  of  the   dominions. of  the  emperor  of 
Morocco^  and  which  shaU  have  been  imported  into  Gibraltar 
directly  from  any  of  those  dominions  not  lying  southward  of  the 
port  of  Mogadore,  in  ships  or  vessels  belonging  to  or  of  the  built 
aforesaid,  navigated  and  registered  as  foresaid,  or  ships  be- 
longing to  the  subjects  of  the  emperor    of  Morocco,   upon 
payment  of  the  same  duties  as  if  they  came  from  Africa ;  but  by 
the  second  section  the  goods  must  have  a  certificate  from  the 
governor  of  Gibraltar,  showing  that  they  came  from  thence  in  the 
above  manner. (1).    This  act  b  framed  in  such  a  manner  that 
the  important  provisions  of  it  may  be  easily  overlooked,  from 
the  circumstance  that  they  treat  of  so  many  difTerent  subjects : 
Irish  shipping,  the  fisheries,  European  and  African  trade,  are 
all  in  some  way  concerned.    Ireland  now  again  began  to  claim 
the  attention  of  the  legislature;  some  acts  (2)  of  parliament  had 
already  imparted  to.  that  kingdom  many  of  the  trading  privileges 
that  belonged  cmly  to  Great  Britain,  by  the  repealing  so  much  of 
divers  acts  that  prohibit  the  exportation  of  certain  articles  there 
named,  from  the  kingdom  of  Ireland  into  foreign  parts ;  and  it 
being  sdli  unlawful  to  import  into  England  from  Ireland  any 
goods  of  the  growth  of  our  colonies  in  Asia,  Africa,  and  America, 
which  under  the  statute  20  Geo.  3.  c.  10.  had  been  importtd 
into  Ireland,  it  was  thought  advisable  to  permit  it,  which  was 
accordingly  done  by  the  statute  33  Geo.  3.  c.  63.  which  provides 
that  any  of  those  commodities  legally  imported  into  Ireland  may 
be  imported  into  England  in  English  or  Irish-built  ships;   but 
the  act  was  not  to  extend  to  curtail  the  privileges  of  the  East 
India  company ;  and  at  length  by  the  act  of  union  the  subjects 
of  Ireland  have  the  same  privileges  as  British  subjects.  (3) 


(1)  Reeves,  2d  ed.  342.  (3)  39  and  40  Geo.  3,   c.  67^ 

<2)  20Qeo.3.  c.6.   20Geo.3.    artlcie  6. 
c.  10. 
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A  very  material  alteration  was  made  in  the  year  1795  in  the 
East  India  trade.  At  a  time  when  a  very  great  part  oT  ttie 
English  shipping  was  employed 'by  the  government  to  carry  on 
the  war  in  1803,  the  court  of  directors  of  the  Ea^  India  com^ 
panjfy  under  the  sanction  of  the  board  of  commissioners  for  the 
af&irs  of  India,  sent  out  advices  to  their  presidencies  to  take  up 
such  ships  as  they  could  procure,  and  to  send  home  investments 
from  India  and  China  and  other  places  within  their  limits^  and 
not  to  wait  till  English-built  vessels  arrived  from  Great  Britain* 
This  order  of  the  court  of  directed  was  deemed  a  fit  subject  for 
an  act  of  parliament;  and  it  was  theifefore  enacted  by  the  stat* 
35  Geo.  3.  c.  115.,  that  if  any  ships,  during  the  continuance  of 
the  war^  should  arrive  in  the  ports  of  this  kingdom  freighted 
with  goods  from  any  c^  the  ports  in  the  limits  of  the  company, 
it  should  be  lawfid,  upon  representation  made  by  or  on  the  be- 
half of  the  said  company  to  his  Majesty  in  council,  for  his  Ma- 
jesty,  by  and  with  the  advice  of  his  privy  council^  to  authorize 
the  importation  and  entry  of  the  goods  as  if  they  were  imported 
in  British-built  ships,  navigated  and  registered  according  to  law 
though  the  said  ships  might  not  be  British-built,  nor  navigated 
or  registered  according  to  law,  provided  they  were  of  the  built 
of  the  territories  belonging  to  the  said  United  Company,  or  of 
ports  under  the  protection  of  the  British  flag  in  the  East  Indies, 
end  8u£Per  such  ships  to  export  from  this  kingdom  to  the  British 
settlements  in  the  East  Indies,  with  the  licence  of  the  company, 
any  goods,  save  ordnance  and  military  stores.  This  act  of  par- 
liament, which  thus  infringecl  upon  the  wise  and  politic  enact- 
ments  of  the  act  of  navigation,  was  only  to  continue  during  the 
war;  but  in  less  than  six  years  afterwards,  by  the  stat.  42  Geo.  3. 
c  20.,  its  provisions,  for  what  reasons  we  are  not  told,  were  to 
continue  in  force  till  the  charter  of  the  East  India  company 
expired. 

With  respect  to  the  trade  with  the  United  States  of  America 
and  this  country,  it  is  principally  regulated  by  the  treaty  of 
commerce  of  the  3d  of  July  1815,  and  the  56  Geo.  3.  c  15.  s.  1. 
which  confirms  it  (1).  These  states  having  formerly  been  under 
the  dominion  of  the  king  of  England,  and  their  commerciai 
rights  of  prosecuting  trade  here  having  secured  to  them  some 
privilq;es  which  are  enjoyed  only  in  general  by  the  inhabitants 


(1)  Sec  the  treaty  and  act,  post.     Customs,  title  136.     Reeves,  2d 
last  volume,  and  Tope's  Law  of    ed.  314,  5. 
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Itsieeins  to  have  been  formerly  the  received  opinion,  that  from  DeeuMMond 
its  general  wording,  the  4th  section  of  the  12  Car.  2.  c.  18.  pro-  *^^^J^j^. 
lubited  the  importation  of  aU  foreign  goods  whatsoever;  but  it  "pecting tndt 
is  now  understood  to  be  confined  solely  to  the  particular  goods  Afrtct,  and 
and  commodities  of  Asia,  Africa,  and  America  (1).  The  mis*  ^^^^"^ 
cQncepti<m  of  the  meaning  of  this  clause  seems  to  have  arisen 
from  the  erroneous  views  which  were  then  taken  of  the  policy  of 
tins  law,  which  certainly  was  to  make  this  country,  as  mtich  as 
posHble,  the  depot  of  every  commodity  in  the  world,  and  to  con- 
stitttte  England  the  general  emporium  of  commerce.  With  this 
idea,  the  legislators  of  those  days  having  made  provisions  appa- 
rently equit!d>Ie  in  the  main  to  the  other  independent  states  of 
Europe,  and  with  due  deference  to  their  power  to  make  similar 
enactmetits,  did  not  think  it  prudent  totally  to  exclude  European 
shipping  from  the  British  ports :  but  the  same  reasons  not  at 
that  time  prevailing  in  the  other  quarters  of  the  globe^  the  par- 
liament of  that  day  determined  to  shut  the  British  ports  to  the 
ships  of  Asia,  Africa,  and  America  altogether;  and  accordingly 
the  third  and  fourth  sections  of  this  act  were  then  added.  To 
dose  the  English  ports  only  to  Asiatic^  African,  or  American 
shipping,  and  at  the  same  time  leave  those  of  its  colonies  entirely 
open,  would  evidenlly  h&ve  left  this  object  but  half  fiQidbied ;  and 
therefore,  in  order  to  prevent  such  shipping  from  carrying  on  an 
indirect  trade  ^th  England  by  means  of  her  colonies  or  those  of 
any  other  state,  ti^e  fourth  section  forbids  any  Importation  htto 
IBngland  of  any  goods  the  growth,  production^  or  manobcture 
of  Ana,  Africa,  and  America,  except  from  the  cotmti^  at  pro* 
ductibh,  and  then  only  in  British-built  shipping,  or  sUppfalg  of 
the  built  of  the  British  colonies. 

Shortfy  after  the  passing  of  the  act  of  12  Car.  2.  c.  1^.  -sec.  4. 
an  infbrination  was  filed  fbr  importing  Malaga  wine  in  a^Mp 
not  English  nor  English  navigated ;  it  was  objected  tiiat  the 
fourth  section  was  confined  to  the  product  of  Asia,  Africa,  and 
America;  and  Chief Blu-on  Hale  s^d'that  the  subsequent  sections 
mi^iht  include  Europe  in  some  particular  cases,  but  not  in  die 
case  nowbeforeus;  plainly  itltimating  that  tiiis  section  did-not 
apply  to  the  European  trade,  and  that  the  clauses  whieh  did 

(1)  Reeres,  TstcA  159.  2ded.  ICK 
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apply  to  the  European  trade  did  not  make  this  a  cause  of  tor- 
feiture  (1).  But  notwithstanding  this  decision,  the.custom- 
hoose  still  continued  to  entertain  the  opinion  that  the  fourth  sec- 
tion applied  to  Europe;  and  on  the  occasion  of  the  importation 
of  some  hemp  from  Holland,  in  an  English,  ship  legally  owned 
and  navigated,  (but  Holland  .was  not  the  place  of  growth,  nor 
was  it  the  growth  of  Muscovy  or  Russia,  but  of  Germany;  nor 
was  it  an  article  enumerated  as  being  forbidden  in  the  act  of 
frauds  (2),)  stated  the  case  for  the  opinion  of  Sir  Robert  Sawyer, 
who  declared  the  hemp  to  have  been  legally  imported^  as  not  being 
within  the  clause  that  forbids  goods  being  imported  from  any 
.other  place  than  that  of  their  growth :  and  Mr.  Warde,  on  a 
.like  occasion,  gave  a  corresponding  opinion,  as  also  did  Mr. 
Somers.  These  opinions  it  seems  did  not  satisfy  the  officers  of 
the  customs,  and  in  1702  Sir  Edward  Northey,  in  two  instances, 
positively  and  clearly  declared  that  the  fourth  clause  of  the  act 
of  navigation  did  not  extend  to  European  merchandize. 

Some  points  of  difficulty  have  arisen  upon  the  words  ^^  grcnvthj 
produUumy  (n' rnanufacturef^  used  in  tlie  first,  third,  and  fourth 
sections  of  the  above  act.  *6ome  sugar,  the  production  of  the 
French  colonies,  had  been  imported  into  France  and  there  re- 
fined ;  the  molasses  of  those  sugars  was  from  thence  imported 
into  England :  the  question  was,  wbetlier  this  was  a  legal  im- 
portation, and  whether  this  refining  of  the  sugar  in  IVance  took 
them  out  of  the  operation  of  the  act;  though  had  it  been  done 
in  Asia,  Africa,  or  America,  they  clearly  were.  Mr.  Warde, 
Mr.  Powis,  and  Mr.  Roger  North,  thought  that  it  was  illegal. 
The  two  former  gentlemen  do  not  seem  to  have  entered  on  the 
case  at  any  length ;  but  the  opinion  of  the  latter  gentleman,  to- 
gether with  his  reasoning,  are  deserving  of  attention,  inasmuch 
as  they  may  form  a  just  and  accurate  criterion  to  which  importa- 
tions of  a  similar  nature  might  be  referred,  and  the  difficulty 
solved  with  ea^e.  Mr.  Roger  North  (3)  submitted  the  following 
considerations :  First,  goods  of  the  growth  of  the  Indies,  manu- 
factured in  France,  m^ht  be  brought  from  thence,  as  wrought 
silks,  cabinets,  and  other  articles;  secondly,  if  in  working  of  such 
articles  and  manu&cturing  them  there  was  a  refuse  or  waste^ 
such  refuse  or  waste  could  not  be  imported^  notwithstanding  the 
labour  of  man  had  been  bestowed  to  sever  k  from  the  original 


(1)  Witherin  v.  Robinson,  Har- 
dres,  487.    Reeves,  2d  ed.  121. 


(2)  13  &  14  Car.  2.  c.11 

(3)  Reeves,  2de4  125. 
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commodity ;  thirdly,  if  a  plain  separation  was  made  without  any  HI.  British 
inanafkcture  at  all,  the  case  was  more  clear,  as  the  garble  or  asU^Aj^cs 
sifting  of  spice,  though  severed  by  man's  labour  and  had  a  and  America. 
new  name,  yet  it  was  still,  in  the  sense  of  the  act,  the  prodtiction 
of  the  spice  country  and  not  the  manufacture  of  the  place  where 
lifted.  We  will  not  follow  the  learned  gentleman  through  his 
application  of  the  case  of  the  molasses  to  the  above  considera- 
tions, because  they  are  already  so  plain  and  so  abundantly  ob- 
vious as  to  need  no  explanation  or  example.  However,  upon  a 
question  whether  calicoes  imported  from  the. East  Indies  to 
this  country,  and  from  hence  to  Holland,  could  be  reimported 
into  England  after  being  painted  and  stained  in  imitation  of 
chintz?  Mr.  Trevor  was  of  opinion  that  they  could  not  be 
reimported  (1).  There  are,  however,  some  instances  of  arti- 
cles ori^finally  the  production  of  Asia,  Africa,  or  America,  but 
imported  into  some  foreign  part  of  Europe  and  really  and 
bona  fide  manu&ctured  there,  that  may  be  introduced  into 
this  country 'as  a  manufacture  of  the  European  state:  thus 
Vermillion  is  a  manufacture  of  quicksilver,. made  by  a  chemical 
process;  and  this-  article  was  admitted  by  the  custom-house  from 
Holland,  as  coming  (Urectly  from  the  place  of  its  manufacture^ 
though  quicksilver  was  the  growth  of  the  East  Indies.  Mr.  Wal' 
lace,  the  then  Attorney  General,  gave  hia  opinion  that  it  was 
admissible,  though  it  seems  on  the  ground  of  usage;  but  Mr. 
Reeves  (2)  says  the  article  must  have  at  first  been  admitted  on  the 
ground  that  it  was  completely  a  manufactured  article ;  and  on  re- 
ferrmg  this  case  to  thebefore-mentioned  observations  of  Mr.  Roger 
North,  it  will  be  found  to  be  agreeable  to  the  strict  letter  of  them. 
This  question  concerning  the  manu&cturing  in  Europe  of  goods 
the  production  of  Asia,  Africa,  or  America,  was  brought  to  a 
ocMicluslcm  by  a  decision  of  the  court  of  exchequer,  in  the  18th 
year  of  the  reign  of  George  the  third  (S).  Some  ostrich  feathers, 
of  African  produce,  were  brought  to  France  and  there  dressed, 
and  firom  thence  imported  into  this  kingdom :  this  manufacturing 
in  France  appeared  to  the  court  to  be  such  as  to  justify  the  im- 
portation under  the  act  of  navigation ;  but  we  have  seen  that  by 
a  provision  in  an  act  of  the  present  reign  this  kind  of  importation 
was  prohibited.  (4) 

That  part  of  the  fourth  section  which  speaks  of  direct  im- 


( 1 )  Reeves,  2d  ed.  1 27.  (4)  Sec  ante,  1 97, 8.  1 9  Geo.  3. 

(2)  Reeves,  2ded.  128.  c,48. 

(3)  Reeves,  2ded.  129* 
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T^  j?*^        portation  under  the  words  "  shall  not  be  shipped  or  brought 
AsU,  Africa,      from  any  place  or  country^  but  only  those  of  the  growth,  pro- 

ductioui  or  manufacture,"  &c.  have  likewise  been  producdve 
of  some  discussion.  A  drug,  the  production  of  the  Turkish 
dominions  in  Asia,  was  imported  from  Leghorn  in  an  English- 
built  ship,  and  was  alleged  to  have  been  brought  to  L^hora 
in  another  £ngUsh  ship ;  this  case  likewise  ^turned  upon  a  clause 
in  the  book  of  rates,  which  gives  a  reductix>n  of  two-thirds  in 
the  duty  on  all  iirugs  imported  directly  from  the  place  of  growth 
in  English-built  ships.  On  the  latter  point  it  was  the  opinion 
of  Mr.  Warde,  that  this  was  not  a  direct  shipping  from  the 
place  of  their  growth,  and  within  the  meaning  of  the  clause  in 
the  book  of  rates.  Upon  the  other  point  he  thought,  that  though 
if  an  English  ship  had  fetched  these  articles  direct  fix>m  the  place 
of  growth,  and  meeting  with  some^  accident  on  the  voyage^  was 
compelled  to  re-ship  them  into  another  English  vessel,  that  the 
importation  in  the  last  vessel  would  be  legal ;  yet  where  the 
voyage  was  broken,  as  in  the  present  case,  by  the  landing  at 
Leghorn,  an  importation  after  such  landing  was  contraiy  to  the 
meaning  and  intent  of  the  navigation  act.  But  the  same  case 
being  laid  before  Mr.  Saunders,  he  thought  the  importation  was 
legal,  because  in  his  opinion  if  an  English  ship  had  been  em- 
ployed to  fetch  the  commodity  from  the  place  of  its  growth, 
and  afterwards  landed  it  again  in  foreign  parts,  from  whence  it 
was  again  shipped  on  board  another  English  ship,  and  landed  a 
second  time  in  foreign  parts,  and  from  thence  imported  in  an 
English  vessel  to  this  country,  the  number  of  voyages  made  no 
sort  of  difference,  the  act  meaning  to  encourage  English  ship- 
ping, though  he  said  it  was  certainly  beyond  the  letter  rf  the 
act  (1);  but  Sir  Robert  Sawyer,  before  whom  the'same  statemait 
was  laid,  was  of  opinion  that  the  direct  importation  meant  one 
continued  voyage ;  yet  where  deviation  by  stress  of  weather  or 
other  necessity  occurred,  this  deviation  was  not  to  be  construed 
as  breaking  the  continuance  of  the  voyage.  Yet  upon  another 
occasion,  where  a  parcel  of  hard  soap  bought  in  Turkey,  the 
place  of  its  production  or  manufacture,  was  carried  in  English 
shipping  to  Hamburgh,  and  from  thence  to  England,  they  both 
held  this  importation  to  be  legal  (2) ;  so  that  we  may  {H'esume 
that  the  former  opinion  was  entirely  founded  on  the,  clause  in 
the  book  of  rates;  and  accordingly  both  these  opinions  have 
been  adhered  to  on  9ubsequent  occasions.    Thus  drugs  of  the 

(1)  Reeves,  2ded.  130.  (2)  keeves,  2ded.  193. 
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growth  of  Barbary  were  shipped  there  in  an  English-built  ship  in.  BritUi 
bound  for  Liondon,  but  which  in  her  voyage  was  to  touch  at  ][2f'Aft^ 
Lisbon.     On  her  arrival  there  she  was  found  to  be  very  leaky,  a»i  Amtrica. 
and  the  drugs  were  there  put  directly  out  of  that  ship,  landed, 
and  afterwards  put  on  board  another  English  vessel,  and  this 
was  held  by  sir  Edward  Northey  to  be  a  direct  importation 
from  Barbary  (1).    And  again,  in  a  case  where  bear  skins  were 
brought  in  a  British  ship  from  Newfoundland  to  Gibraltar,  and 
there  re-shipped  on  board  another  English  vessel  and  brought  to 
England,  it  was  held  by  Mr.  Willes  that  the  ship  and  goods  were 
notforfdtedbythe  1S&  14  Car.S.c.  18.  s.  4.,  but  that  they  were 
forfeited  by  the  8  Geo.  1.  c.  15.  s.  25.     Barbary  copper  is,  by 
the  practice  df  the*  castom*house,  admitted  to  an  entry,  though 
it  was  imported  first  into  Gibraltar  and  ftt>m  thence  to  this 
country ;  in  this  case  it  was  doubted  whether,  upon  the  re-export 
of  the  copper,  the  drawback  should  be  allowed ;  but  Mr.  WUles 
was  of  opinrcm  that  the  drawback  must  be  allowed  after  the 
entry,  though  there  might  be  scxne  doubt  whether  the  coiq>er 
ought  to  have  been  admit^  as  coming  frrom  Barbary  direct  (5S). 
In  like  manner  train  oil  of  Newfoundland  might,  according  to 
Sir  Dudley  Ryder,  be  imported  from  Guernsey  here  without  in- 
ducing a  forfeiture.     A  singular  case  of  navigation  h^ippened 
respecting  the  article  senna,  which  is  of  the  growth  of  Egypt, 
and  is  frurmed  and  purchased  there  entirely  by  the  Jews,  Dutch, 
French,  and  Italians.     The  English,  being  thus  wholly  excluded 
fixnn  the  purchase  of  it  in  Turkey,  could  not  procure  it  but 
throng  some  one  of  the  above-mentioned  countries.    A.  quantity 
of  senna  bought  in  Holland  was  carried  from  thence  to  Smyrna 
in  a  British  ship,  lauded  and  again  shipped  and  imported  into 
London.    Upon  this  case  two  questions  arose ;  firsts  whether  this 
article  being  carried  fit>m  Holland  could  be  imported  at  all  under 
fhe  act  of  navigation ;  secondly,  whether,  if  it  could,  this  was  to  be 
deemed  a  direct  importation  from  the  place  of  its  growth,  so  as 
to  entitle  the  merchant  to  enter  it  on  the  single  duty.     To 
this  it  was  answered  by  Mr.  Thurlow,  that  the  landing  of  the 
goods  at  Smyrna  only  to  re-ship  them  weighed  very  little  in  his 
judgment:  he  rather  thought  the  true  meaning  of  the  act  of 
navigation  was  to  force  the  English  trader,  as  far  as  regulation 
could  force  it,  into  the  first  market,  and  to  give  it  that  veiy 
astablishment  which  the  merchants  alleged  to  be  in  the  pos. 
cession  of  the  Dutch  and  others ;  and  that  to  effect  this,  the  veiy 

(1)  Reeves^  2ded.  134.  (2)  Reeres,  2ded.  135. 
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ni.  British  large  terms  of  prohibition^  no  goods  shall  be  shipped  or  broughlj 
^^^A^  4"^.  mean  to  exclude  all  shipping  or  carriage  of  such  goods 
nndAmencal      whatever,  which  was  not  from  the  place  o£  their  growth  (1). 

And  upon  the  whole  we  may  conclude  that  it  is  not  suffickut 
tHat  the  whole  voyage  be  performed  in  a  British  ship,  but  it 
must  be  the  same  ship,  except  in  such  instances  where  necessity 
lias  compelled  the  change  for  the  safe^  of  the  commodity. 

The  following  words  of  the  fourth  section  of  the  act  of  navi- 
gation, ^*  the  ports  where  goods  can  only  or  are  or  usuaUff  have 
been  first  shipped  for  transportation^^*  have  given  occasion  to 
some  question  and  debate.  Cocoa-nuts  of  the  growth  of  some 
foreign  plantations  in  America,  belonging  to  Spain  or  France^ 
were  at  the  time  of  the  making  tlie  act  of  navigation,  and  after 
to  the  present  time,  brought  from  our  plantations.  Sir  Edward 
Northey  Was  of  opinion,  that  they  might  be  so  imported,  havi* 
ing  been  so  usually  there  first  shipped  for  transportation :  Sir 
Constantine  Phipps  and  Mr.  Turner  were  of  a  di£Ferent  opii- 
nion(2).  But  this,  after  all,  is  a  question  of  fact:  and  there- 
fore^ when  a  doubt  respecting  a  like  importation  from  Curassoa 
was  submitted  to  Sir  Philip  Yorke,  he  put  .it  upon  that  circum* 
stance — if  they  were  the  places  where  they  were  usually  first 
shipped :  but  it  may  be  observed,  that  Curassoa,  or  any  of  the 
islands  in  the  West  Indies,  could  not  be  the  places  for  the  first 
shipping  for  transportation  from  the  Spanish  continent^  unless 
that  transportation  was  to  signify  nothing  less  than  passing  the 
Atlantic  ocean  to  Europe  (3).  This  reference  to  fact  and  usage 
was  made  on  a  like  question  as  to  the  importation  firom  our 
plantation^  of  tobacco,  the  growth  of  the  Spanish  colonies.  For 
better  clearing  up  this  point,  a  report  of  the  general  usage  of 
the  ^nistom- house  was  directed  to  be  made  and  laid  before  th^ 
law  officers :  by  this  report  it  was  found,  that  it  had  been  the 
practice  fi>r  many  years  to  admit  drugs  of  the  Spanish  West 
Indies  to  be  imported  from  our  plantations,  paying  duty  as  im- 
parted frpm  places  not  of  their  growth,  an^  which  usage  was 
;  declared  by  the  7  Ann.  c.  8.  to  be  law ;  and  a  fiurther  privilege 
was  thereby  allowed  (4).  It  was  also  found  to  be  the  practice 
to  admit  log-wood,  cocoa,  and  some  other  commodities  of  thp 
Spanish  West  Indies,  to  be  imported  by  the  way  of  our  planta- 
tions ;  but  the  report  did  not  refer  to  any  other  act  of  parliameat 

(i)  Reeves,  2ded.  138.  (3)  Reeves,  2ded.  139. 

(2)  RcQTes,  2d^d.  ^39*  (4;  Ante,  195. 
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that  £iToared  such  unportation ;  and  there  appeared  to  them  no  ni.  Britis'i 
particalar  reason  why  Spanish  tobacco  might  not  come  in  the  T^^^*?' 
same  way.     It  appeared  that  cochineal^  logwood,  Nicaragua  and  America. 
wood,  indigo,  Jesuits'  bark,  and  snuff  of  the  Havannah,'were 
constantly  allowed  to  be  imported  from  our  West  India  islands; 
and  there  were  some  instances  of  tobacco  of  the  Brazils;  but 
there  had  been  no  instance  of  bringing  Spanish  tobacco  from 
any  Britidi  plantation.     Upon  these  facts  Sir  Philip  Yorke  was 
clearly  of  opinion  that  it  could  not  be  imported  consistently  with 
the  act  of  navigation  (1).     Bui  a  practice  seems  since  to  have 
obtained,  which  makes  it  no  longer  necessary  to  inquire  for  the 
nsual  port  for  shipping  in  America,  the  whole  continent  and 
islands  being  considered  as  one  place.     In  all  the  regulations 
that  have  been  made  since  1783  for  adjusting  the  intercourse 
between  our  colonies  and  the  United  States,  the  principal  view 
was  to  protect  the  navigation  of  this  country :  the  people  of  the 
United  States  were  accordingly  prohibited  from  coming  by  sea 
to  our  colonies;  but,  in  the  mean  time,  an  intercourse  with  Ca- 
nada was  kept  up  by  an  interior  communication  through  tho 
lakes,  and   many  articles  of  the  produce  of  the  countries  of 
the  United  States  found  their  way  into  the  province  of  Que- 
bec, and  were  from  thence  transported  to  Great  Britain.     A 
doubt  was  stated,  whether  this  importation  was  legal ;    and  the 
opinion  of  the  law  officers  being  requested,'  they  desired  that 
the  practice  might  be  stated,  as  to  the  considering  of  British 
and  foreign  America  one  place  or  not,  in  respect  to  the  importa- 
tion of  its  produce :  accordingly,  the  collector  and  comptroller 
of  the  port  of  London  certified  that  it  was  an  established  rule 
to  consider'  the  whole  of  America,  in  respect  to  the  importation 
of  its  produce  into  this  kingdom,  as  one  place ;    and  in  that 
view,  that  all  articles,'  the  growth  of  America,  have  been  ad- 
mitted in  British  ships  from  any  part  of  that  country,  without 
regard  to  the  goods  being  the  production  of  British  or  foreign 
America,  or  to  the  port  from  which  they  were  imported  being 
the  nearest  to  the  place  of  their  growth,  or  the  "Usual  port  for 
shipping  those  goods.  *  Upon  which  the  law  officers  declared, 
tliat  the  importation  of  the  produce  of  the  United  States  having    , 
been  lawful  before  their  separation  from  Great  Britain,  must 
continue  to  be  so,  notwithstanding  that  separation,  unless  pro- 
hibited by  some  law  made  upon  the  separation  or  afterwards ; 
and  this  opinion' of  the  law  officers  was  afterwards  sanctioned,  by 


(I)  Reeves,  2(1  ed.  140. 
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the  SO  Geo.  S.  c.  29.  s.  2.    It  appears  that  this  practice  pre* 
vailed  so  &r  back  as  1756.  (1) 

A  practice  had  also  obtained  in  the  custom-house  of  allowing 
the  commodities  of  Asia,  Africa,  or  America,  when  once  import- 
ed^ and  afterwards  exported  to  some  European  country,  to  be 
again  imported  from  thence.  The  first  instance  of  returned  goods 
of  this  description  was,  where  goods  had  been  imported  and  paid 
the  duty,  and  were  escported  (after  having  the  drawback  al- 
lowed) within  the  time  limited  by  the  second  rule  of  the  book 
of  rates;  but  not  finding  a  market,  they  were  returned.  On 
this  point,  on  the  subject  of  duties,  sir  Robert  Sawyer  held,  they 
were^  upon  such  second  importation,  liable  to  pay  the  same 
duties  as  upon  the  first  importation,  such  reimportation  being 
considered  in  law  as  an  enture  new  importation ;  on  the  other 
head,  the  illegality  of  the  importation,  he  held,  that  returned 
goods  would  not  be  forfeited  within  the  fourth  section  of  the 
act  of  navigation;  however,  he  thought  the  2Sd  clause  in  the 
act  of  frauds,  stat  13  &  14  Car.  2.  c.  11.^  extended  the  act 
of  navigation  to  take  away  all  pretence  of  returned  goods  of  the 
kinds  enumerated  in  that  act.  But  Mr.  Warde  and  sir  Jolm 
Somers  thought  the  act  of  fraqds  applied  only  to  the  original 
importation^  and  if  the  goods  had  been  originally  ipiported  from 
the  proper  place,  the  end  of  the  law  seemed  to  them  to  be  an- 
swered. Accordingly  it  becanie  a  settled  practice  to  allow  the 
importation  of  such  returned  goods,  but  it  was  expected  that  they 
should  be  imported  by  the  same  person  who  exported  them  (2). 
In  a  case  where  A.,  a  merchant  in  London,  exported  opium  to 
Holland,  and  B*,  another  merchant  in  London,  ordered  his 
&ctor  to  buy  it  there ;  sir  John  Soopiers  said^  that  if  the  act  was 
taken  strictly^  the  exporter,  A.,  might  not  i^fterwards  return 
the  goods  to  England ;  but  by  a  reasonable  equity  in  construing 
the  act  for  tbebenefit  of  trade,  it  had  been  allowed  to  the  person 
exporting  to  return  them  into  England,  if  he  did  npt  find  an  op- 
portunity to  dbpose  of  them  in  a  foreign  market :  and  though  it 
might  not  seem  to  be  equally  reasonabjie  to  extend  the  constnic-^ 
tion  so  far  as  this  case  (where  the  e^cporter  had  had  the  benefit 
of  a  foreign  market),  because  if  allowed  after  an  alteration  of  pos- 
session and  property,  it  might  be  made  the  means  to  elude  the 
act ;  yet  if  the  practice  at  the  custom-house,  from  the  makii^ 
<^*  the  act,  had  been  to  allow  such  importatipn  upon  oath  made 


(1)  Reeyes,  2ded.  141. 
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that  tiie  0M)di  ware  the  saaae,  as  he  had  bedo  informed  ik^  m.  BritUi 
did,  he  did  not  see  but  the  law  might  be  so  understood  and  "j^XSL 
pursued  accordingly.  And  when  this  practice  was  laid  before  and  Amcite 
ttr  Edward  Nordiey^  he  held  it  prefer  to  be  foUowed^  because 
k  had  beoi  so  inyariUe ;  provided  the  goods  iretumed'  were 
ihe  same  goods,  and  had  undergone  no  alteration  of  property. 
St  Philip  Yorke  was  of  the  same  (pinion,  but  said,  if  the  point 
had  stood  alone  on  the  act  of  navigation,  without  usage,  the 
importation  could  not  have  been  allowed  (1 ).  On  a  subsequent 
oooasion  Sir  Philip  Yorke  was  again  called  upon  to  deliver  his 
opinion,  when  he  said^  he  thought  such  returned  goods  were  in 
fltiictneflB  not  liable  to  the  payment  of  any  duty,  nor  enterable^ 
but  they  were  forfieited  for  being  relanded  after  exportation  and 
Ae  duties  drawn  beck;  be  said  he  did  not  remember  any  act 
of  parliament  for  the  indulgence  that  had  been  allowed  (2). 
*The  next  year  the  succeeding  attorney  general,  Mr.  Willes, 
was  consulted  upon  this  point :  it  was  where  sugars  had  been 
ezperted  on  account  of  a  finreign^,  and  re-imported  by  an 
English  merchant;  so  that  the  property  had  evidently  been 
altered.  He  thought,  though  the  alteration  of  the  property 
and  possesion  roig^t  give  greater  opportunity  to  persons  to 
oommit  frauds,  and  therefore,  in  such  cases,  there  ought  to  be  a 
stricter  examination  into  the  identity  of  the  goods  returned ; 
yet  if  there  was  a  full  and  clear  proof  that  they  were  die  same 
goods  as  were  exported,  he  could  not*  see  what  difference  in 
reason  the  alteradon  in  the  property  and  possession  could 
make;  however,  as  the  practice  of  admitting  entries  of  re- 
turned goods  had,  ever  since  the  opinion  of  Sir  Edward 
Vorthey  (5),  been  confined  to  such  goods  only  where  there  had 
been  no  alteration  of  the  property  and  possession,  he  thought 
they  might  very  well  proceed  to  take  the  opinion  of  the  Court 
upon  the  case  which  was  then  depending.  Upon  another  occa- 
sion however,  where  there  was  a  change  of  property,  he  gave 
his  opinion,  that  if  the  .identity  of  the  goods  could  be  made 
out,  an  entry  ought  not  to  be  refused.  And  upon  the  gcnei*al 
point  of  admitting  returned  goods,  he  said,  be  was  confirmed 
m  opinion  that  it  was  right,  by  the  constant  practice,  by  the 


(1)    Reeves,    2d  ad.    145,  6.  n.  b.    Id.  title  245.  rule  2.  u.  c, 
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opinions  of  foi*mcr  attorneys  general^  and  by  the  judgment  of 
the  then  Chief  Justice  Eyre. 

This  practice,  however,  as  far  as  regards  tea,  was  stopped  by 
.  statute  1 1  Geo.  1.  c.  30.  s.  8-,  which  complains,  that  tea  imported 
into  Flanders  and  Holland  from  the  East  Indies  used  to  be 
.  imported  into  this  kingdom  on  pi*etence  that  it  had  been  for- 
merly exported  from  hence;  and  to  prevent  such  abuses  in 
future,  it  enacts,  that  no  tea  shall  be  imported  but  from  the 
place  of  its  growth,  although  it  may  have  been  formerly  ex- 
ported from  hence  (1 ).  In  other  respects  the  practice  seems  to 
have  been  fully  established.;  and  by  order  of  the  board  of 
.customs,  dated  5th  July  1815,  it  is  stated,  that  His  Majesty's 
law  officers  were  of  opinion,  that  returned  goods,  except  tea, 
might  be  re^imported  into  this  country,  though  not  coming  upon 
such  re-importation  from  the  place  of  their  growtli,  when  it  is 
ascertained  that  such  goods  had  been  previously  exported  from 
this  country ;  and  goods  so  re-imported  may  be  r^-tt>ar€- 
housed.  (2) 

The  foUowipg  questions  arose  upon  cases  peculiarly  circum- 
stanced, and  were  founded  upon  a  supposition  that  the  general 
point  was  settled.  Some  sassafras  was  brought  to  the  port  of 
Cowes,  but  was  not  landed,  it  was  only  reported  there  for  Lisbon, 
to  which  place  it  was  carried,  and  then  brought  back.  Sir 
Dudley  Ryder  (3)  upon  this  occasion  was  of  opinion  tliat  the 
practice  with  regard  to  goods  originally  duly  imported,  on  the 
duties  being  paid  or  secured,  was  an  indulgence  justified,  only 
by  long  usage;  and  as  there  was  no  such  usage  in. the  present 
case,  and  it  had  not  the  same  equitable  reasons  attending  it,  he 
thought  tlie  commissioners  were  not  sufficiently  warranted  to  ad- 
mit these  goods  to  an  entry.  On  the  other  hand,  where  elephants' 
teeth  had  been  carried  into  Ireland  as  a  prize,  and  there  con- 
demned, and  then  shipped  for  Hamburgh,  and  brought  back  from 
thence.  Sir  Dudley  Ryder  was  of  opinion^  that  as  these  goods 
might  have  been  imported  here  originally  from  Ireland,  they 
stood  upoii  the  s«ane  footing  as  goods  returned  hither,  and 
therefore  might  be  a^itted  to  an  entry  as  such.  (4) 


^  *^" 


(1)  Reeves,  2tl  ed.X'58.    Pope  245.  rule  2.  note  c. 

on  Customs,  title  I.  rule  4.  n.  b,  (3)    25  April  1743.     Reeves^ 

and  title  184.  2d  ed.   148. 

(2)  Pope's  Customs,    2d  ed.  (4)  Reeves,  2d  ed.  149. 
■title  1.  nile  4.  note  b. ;  and  title 
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4thlyy  Having  thus  considered  the  trade  of  Enghnd  upon  her  iv.  Trade  with 
own  shores,  and  with  the  dominions  of  all  other  states  il^Europe,  ^Ja 'pLiml|!°°*** 
and  with  Asia,  Africa,  and  America,  we  are  next  to  examine  the  tions,  (i)  and 
r^ulations  affecting  the  trade  with  the  British  colonies^  planta^  abimd^^^^ 
tians^  and  possessions.     And  here  we  find,  that  it  has  long  been 
the  policy  of  every  state  in  Europe,  and  particularly  of  Great 
Britain,  to  prevent  other  states  Arom  having  any  commercial  in- 
tercourse witli  her  colonies,  plantations,  or  foreign  possessions, 
and  to  confine  the  traffic  therewith  to  the  subjects  and  ships  of  the 
mother  country,  as  the  best  means  of  increasing  her  naval  strength 
and  consequent  means  of  defence  (2) ;  and  though  during  war 
it  has  occasionally  been  found  necessary  to  relax  this  rule,  yet 
the  general  policy  is  to  enforce  it  as  much  as  practicable  (3). 
The  principal  enactment  on  this  subject,  is  the  great  navigation  , 

^mctf  12  Car.  2,  c.  18.  s.  1.,  which  in  express  terms — **  for  the 
increase  of  shipping  and  encouragement  of  the  navigation  of  this 
nation^  wherein  the  wealth,  safety,  and  strength  of  this  kingdom 
is  so  much  concerned,"  enacts,  **  that  no  goods  or  commodities 
whatsoever  shall  be  imported  into  or  exported  out  of  any  lands, 
islands,  plantations^  or  territories  to  his  Majesty  belonging,  or 
in  his  possession,  or  which  may  hereafter  belong  unto  or  be  in  the 
possession  of  his  Majesty,  his  heirs  and  successors,  in  Asia, 
J^rica,  or  America,  in  any  other  ship  or  ships,  vessel  or  vessels 
whatsoever,  but  in  such  ships  or  vessels  as  do  truly  and  without 
fraud  belong  only  to  the  people  of  England  or  Ireland,  dominion 
of  Wales,  or  town  of  Berwick-upon-Tweed,  or  are  of  the  built 
of,  and  belonging  to  any  the  said  lands,  islands,  plantations,' or 
territories,  as  die  proprietors  and  right  owners  thereof,  and 
whereof  the  master  and  three-fourths  of  the  mariners,  at  least, 
are  English ;  under  the  penalty  of  forfeiting  the  goods,  and  the 
ship  or  vessel^'  with  all  her  guns^  furniture,  tackle,  ammuni- 


(1)  The  plautatioDS  are  colo-  Ships,  4  ed.  15.  Per  Lord  EU 
nies  of  the  Kingdom  of  England,  lenborough  in  Lubboch  v.  Potts, 
which  belong  to  the  crown  and  7  East,  454.  Sir  Josiah  Child  on 
kiiigdom,  and  are  part  of  their  Trade,  Preface.  And  see  recital  in 
dominion,    and    the    inhabitants  15  Car.  2.  c. 7.  s.  5.   i 

thereof  are  within  the  king's  al-  (3)   Reeves,    2d  ed.    523^  4. 

le^ance,  and  subject  to  the  laws  Lord  Sheffield's  Strictures  on  the 

of  England.     See  the  Law  of  the  Necessity  of  rnvjolablv  preserving 

Plantations  in  getieral.  Com.  Dig.  the  Navigation  and  Colonial  Sys- 

Naingation,    G. ;    7   &   8  W.  3.  tem  of  Great  Briuin.    Collection 

.  c.  22.  s.  9.   .And  see  the.General  of  Reports,   &c.   on  Navigati6n, 

Index  to  Statutes,   title' Planta-  ed.  a.  n.   1807.       3  Adolphus« 

tions;  and  post.  163—172, 

(2)  Marriott's  Case  of  Dutch 

-  •  P2 
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TV.  nrtde  with  tioQ,  isi;id  Apparel;  one-third  to  the  king,  oniMliijrd  to  the 
Iq^^^^,^^?^  govemor  of  die  plantation  where  the  defitult  was  committed,  if  the 
and  Tenkories  ship  Was  seized  there,  and  the  other  third  to  the  informer :  wad 
fiurther,  all  admirals  and  commanders  of  Idng^s  shqis  are  autho- 
rized to  seize  the  ship  ofiending,  and  deliyer  lier  to  the  oomrt  of  Ad- 
miralty;  and  in  case  of  condemnation,  one  moie^  of  the  forfeitdfe 
goes  to  the  admiral  and  his  company,  to  be  divided  as  in  case  of 
prizes,  and  the  other  to  the  lung.  And  the  second  section  enactl, 
that  no  alien,  except  such  as  are  naturalized  or  made  a  ftw 
denizen,  diall  exercise  the  trade  of  a  ilitirchant  or  fhctor  in  aiiy 
t>f  the  said  places,  under  the  forfeiture  of  all  goods  andchatteW 
^is  provision  was  levelled  at  the  Dutch,  who  w^ere  at  that  tiijte 
the  chief  &ctors  or  agents  in  our  colonies  ( I  )•  These  great  pro- 
vbions  were  followed  by  numerous  other  statutes ;  and  the  exi^ 
ing  regulations  upon  this  branch  of  trade  are  Tery  multifiuioai. 
XVe  shall  find  it  convenient  to  consider  th^  subject  under  this 
following  heads: — Is^  By  defining  what  are  the  British  c6lO- 
nies,  plantations,  and  possessions  within  the  meaning  of  tile 
above  and  other  statutes  on  the  subject :  ^^,  The  Mps  tb. 
which  the  trade  with  the  colonies  must  be  carried  on,  ahd  "Afe 
particular  parts  which  «re  free :  S(%,  The  gdods  whidi  fitaStf 
1>e  imported  into  Great  Britain  diteet  from  the  cololiitt^ 
^tlity^  The  goods  that  may  be  imported  into  certain  parts  of  fib- 
rope:  Bthlify  The  European  goods  that  must  be  Itaq)orted  Mto 
the  colonies  direct  from  England,  or  from  ^at  other  ports: 
tod  6/A(y,  Hie  modes  by  which  obse^xVance  of  fliese  Ifi^  ft 
enforced. 

Ist,  Then,  tfTiat  ^places  are  inctwled  imlber  die  terns,  ^^jUrndls, 
islands^  plantations^  or  territories  to  his  Mqfesfy  hiSbnging,  nir 
ih  his  postessumy  in  Asia,  Africa,  or  America,**  vsei  in  AesiaSHttis 
applicable  to  this  subject  f  All  the  British  possessions  in  £he 
East  and  West  tndies,  and  all  places  in  America  under  the 
protection  of  the  British  government  and  dep^dent  upon  it, 
«its  ineluded  in  this  description,  and  are  tkBrefore  mdgect  to  tfafc 
navigation  laws,  unless  otherwise  expressly  provided.  Btt 
where  by  cnrtain  provisions  of  some  of  the  acts  on  this  head 
ieave  is  givoa  to  transport  fjDods  the  prdduce  of  one  ^pkaOet- 
flon"^  to  atoth^ plantation,  It  is  nM;  to  be  titiAefsUMA  thatliib 
extends  to  allow  the  importation  of  sudi  commoilities  into  fike 
Mttids  \>f  Guernsey  «r  ,Jersey»  or  Malta,  or  the  fortress  of 


^m         fci 


(1)  3  Adoi^nis»  164.  ante,  148.  tleeves,  2d  ed.  5«1.  m  a. 
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Gibraltar,  or  any  (^  the  iaiaiidfl  in  the  English  cbaanel^  Thus,  nr.  Tnd«  whh 
i^n  the  tenn  '<  plantations  "  in  the  navigation  act,  12  Car.  2.  ^^^  Pk^i^^ 
c.  18.  it  was  held  that  colonial  produce  cannot  legally  be^ indTitritflriit 
shipped  firom  the  British  West  Indies  for  Gibraltar^  because 
the  term  plantatianf  as  used  in  the  navigation  laws,  has  liever 
b^en  lulled  to  any  of  the  British  dominions  in  £urope,  nor  ta 
Jaraey,  Guernsey,  or  any  of  the  islands  in  the  Channel.  That 
term,  in  its  common  Imown  signification,  is  applicable  only  to 
colonies  abroad  where  things  are  grown,  or  which  were  settled 
for  the  puipose  principally  of  raising  produce,  and  have  never 
in  fiict  been  applied  to  a  place  like  Gibraltar^  which  is  a  mere 
fortress  and  garrison,  incapable  of  rusing  produce,  but  supplied 
with  itfrom  other  places  (1).  Undo*  tbese-provisions,  a  very  import 
j|nt  doubt  arose,  whether  they  extended  to  the  British  territories 
in  the  East  Indies,  a  doubtwhich  the  East  India  company  thought 
It  eiqiedieut  to  keep  alive,  so  as  to  leave  the  law  of  trade  with 
these  valuable  possessions  in  such  li  state  as  to  deter  any  person 
from  risking  the  forfeitures  attached  in  case  even  of  an  unin- 
tentional breach  of  them;  some  cases  have  been  decided  on  thia^ 
|loint,  whereby  it  appears  that  under  the  words  in  the  navigation 
mctj  12  Car.  2.  c  18.  '^  lands  and  territories  to  his  Majesty  be- 
Ipnfpng,"  these  extensive  dominions  were  decided  to  be  within 
die  scope  of  Ae  navigation  laws  (2) ;  but  by  a  recent  enactment 
iQ  the  57  Geo.  S.  c.  95.  the  territories  within  the  limits  of  the 
company's  charter  are  entirely  excqpted  firom  the  operation  of 
these  laws  on  navigation.  Notwithstanding  the  authorities 
above  alluded  to^  the  preamble  of  this  act  recites,  that  the  pro- 
visions of  the  navigation  laws  have  been  commonly  supposed  fiot 
to  apply  to  these  territories,  and  then  enacts  (^ect.  1.)  that  no* 
thing  contained  in  the  recited  navigation  acts,  or  in  any  other 
act  passed  for  the  like  purposes,  or  any  of  them,  shall  extend  or 
in  any  way  affect  the  importation  or  exportation  by  the  Eaitt 
India  company,  or  by  any.  other  of  his  Majesty's  subjects,  in 
Briti^  reentered  vessels  navigated  according  to  law,  or  in  vessels 
registered  or  trading  under  the  act  BS  Geo.  S.  c.  116.  of  any 
goods,  8^.  at,  into,  or  firom  any  port  or  place  within  the  limits  of 
the  charter  of  the  said  company,  or  to  ^ect  the  importation  or  ex- 
portation at,  into,  or  fi*om  any  place  whatsoever  of  any  goods,  &c. 
of  the  growth,  produce,  or  manufiictare  of  any  place  within  the 


(1 


1)  Lubboch  V.  Potts,   7  Bast,    &  P.  604.     Camden  v.  Ander9an, 

6  T.  R.  723.     1  Bos.  h  Pul.  272. 

2)  Moick  V.  Abel,   3  Bos.  &    S.  C.    Wilson  v.  Marryat,  8  T.  B. 
35.    Chahnen  V.  Abel,  3  B.   3U   Beeyes^  2d  ed.  332-^37- 
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IV.  Trade  with   limits  aforesaid,  in  such  vessels  as  aforesaid.   But  the  proviso  of 
and  i4»utaiioiM,  ^^^  third  section  declares,  that  that  act  shall  not  be  construed  to 
and  Territories    extend  to  alter  or  affect. the  acts  53  Geo.  3.  c.  155.,  54-  Geo.  3- 

abroad. 

c.  34<.,  55  Geo.  3.  c  116.,  and  57  Geo.  3.  c.  36.,  or  to  affect  any 
laws  then  in  being  relative  to  the  trade  of  foreign  nations  in 
amity  with  liis  Majesty  with  the  said  British  territories.     The 
fourth  section  puts  the  settlement  at  the  Cape  of  Good  Hope 
within  the  company's  limits.     This  settlement,  when  it  first  fell 
under  the  protection  of  the  British  government,  was  not  suffered 
to  rank  with  the  colonies  in  general  in  respect  to  trade,  but  was 
placed  under  the  special  superintendance  of  the  king,  by  a  tem- 
porary statute,  37  Geo.  3.  c.  19.;   since  this  place  was  regained 
by  capture  to  the  British  government  during  the  late  war,  the 
57  Geo.  3.  c.  1.  (1)  was  passed  relating  to  the  Crade  thereof, 
and  which,  after  continuing  the  4f9  Geo.  3.  c.  17.  and  reciting 
that  It  is  expedient  under  the  present  circumstances  that  the 
trade  and  commerce  to  and  from  all  islands,  colonies,  or  places, 
and  the  territories  and  dependencies  thereof,  to  his  Majesty  be- 
longing, or  in  his  possession^  in  Africa  or  Asia,  to  the  eiastward 
of  the  Cape  of  Good  Hope,  excepting  only  the  possessions  of 
the  East  India  company,  should  be  regulated  for  a  certain  time 
in  such  manner  as  shall  seem  proper  to  his  Majesty  in  council^ 
notwithstanding  the  special  provisions  of  any  act  or  acts  of  par- 
liament that  may  be  construed  to  affect  the  same ;  it  is  therefore 
enacted,  that  it  shall  be  lawful  for  his  Majesty  in  council,  by 
any  order  to  be  issued,  from  time  to  time,  to  give  such  direc- 
tions and  make  such  regulations  touching  tlie  trade  and  com- 
merce to  and  from  the  said  islands,  colonies,  or  places,  and  the 
territories  and  dependencies  thereof,'  as  to  his  Majesty  in  council 
shall  appear  most  expedient  and  salutary ;  any  thing  contained 
in  any  act  of  parliament  now  in  force  relating  to  his  Majesty's 
colonies  and  plantations,  or  any  other  law  or  custom  to  the  con- 
trary in  any  wise  notwithstanding :  this  act  is  to  be  in  force  till 
5th  July  1820.  (2) 

2dly,  We  are  to  consider  in  what  ships  and  at  what  ports 
goods  may  be  imported  or  exported  to  and  from  the  colonies^ 

■  ■  ■  ♦  - .  ,  - 

(4.)    Pope,   title  83.    rule  10.  session,  within  the  meaning  of  the 

Cape  of  Good  Hope.  navigation  act,  and  other  laws  re- 

(2)  Several  opinions  upon  what  lating.  to  duties  and  merchandize, 

is  to  be  considered  a  colony,  plant-  will  be  found  collected  in  Reeves, 

ation,  or  foreign  possession  to  his  2d  ed.  93—105.  and  304—312. 
Majesty  belon^ng^  or  in  his  pos« 
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«^.  (1).     We  have  seen  (2)  that  the  first  and  principal  enact-  iv.  Tmdo  with 
meat  upon  this  subject  is  the  12  Car.  2.  c.  18,  s.  1-?  which  in.f^'j'pw^^ 
substance  prohibited  the  import  or  export  of.  goods  into  and  ^^^  Temtoriet 
from  his  MajestjK^s  territories  in  Asia^  Africa,  or  America,  in  any 
vessel  not  belonging  to  a  subject- of  Great  Britain  or.  Ireland, 
or  of  the  buQt  of  some  such  territory,  and  navigated  by  an .  ^ 
English  master  and  three-fourths  English  mariners.     The  act 
of  the  7  &  8  W.  3*  c.  22.  went  to  restrain  still  more  the  trade 
with  the  colonies ;  for  in  the  preamble  it  sets  out  by  stating  that . 
great  abuses  were  committed  in  this  trade,  to  the  prejudice  of 
die  English  navigation,  by  ill-disposed  persons ;  and  then  enacts, 
that  no  goods  shall  be  imported  into  or  exported  out  of  any 
English  colony  in  Asia,  Africa,  or  America,  or  shall  be  laden 
or  carried  from  one  port  of  the  colonies  to  another,  or  to  the 
lingdom  of  England^  dominion  of  Wales,  or  town  of  Berwick- 
upon-Tweed,  in  any  ship  but  what  is  of  the  buiU  of  England^ 
Irdand^  or  of  the  said  colonies  or  plantations^  and  wholly  owned 
by  the  people  thereof,  and  navigated  according  to  law,  (excq>t 
vesels  taken  as  prize  and  properly  condemn^  in  one  of  the 
admiralty  courts  of  England,  Ireland,  or  the  said  colonies, 
navigated  as  aforesaid,  and  whereof  the  property  does  belong  to 
Englishmenf)  under  the  penalty  of  the  forfeiture  of  the  ship  and 
goods,  one-third  part  to  the  king,  one-third  to  the  governor  of 
die  colonies,  and  the  other  to  the  informer.     This  last  enact-, 
ment  effected  a  considerable  alteration  in  the  law  as  declared 
by  the  statute  of  12  C&r.  2.  c.  18.;  by  that  act  'Ejiglish-^ffamed 
Tessels  were  entitled  to  trade  with  the  colonies,  but  which  per- 
mission was  thus  taken  away  by  this  act  of  William  III.,  and 
confined  to  EngUsh-Jmilt  ships,  or  ships  of  the  built  of  Ireland 
or  the  colonies,  which  has  been  further  confirmed  by  the  registry 
act  (S)  and  the  British  mariner  act.  (4) 

These,  then,  are  the  principal  regulations  which  form  the  fun- 
damental system  of  our  colonial  trade ;  and  though  certainly 
they  have  been  in  after  times  considerably  altered,  yet  these 
innovations  on  the  system  maybe  considered  rather  as  exceptions 
and  modifications  of  a  general  rule,  than  treated  as  positive 
enactments  affecting  the  trade  at  large ;  on  this  account  we  shall 
here  give  the  general  summary  of  the  law,  and  aflerwards 
proceed  to  state  the  exceptions  and  modifications  above  alluded 


(1)   See    division  of   subject,         (3)    26. Geo.  3.   c.  GO.    galled 
ante,  212.  Lord  Hawkesbufy's  Act. 

(2)  Ante,  211.  (4)  34Geo.3.  c.68. 

Pi 
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ly.Tnuiewkb  to.  The  gmeral  law  on  the  subject  of  plaatation  trade 
aiMi  PfawutuMl  thAt  may  be  drawn  finom  the  foregoing  provisions^  and  which 
'tevMd^"^'^^^    is  now  in  ibrce,  subject  to   the  provisoes  jM^esently  noticed^ 

maj  be  laid  down  in  one  general  rule;  viz.  that  no  goods  or 
conunodities  may  be  imported  into  or  exported  out  of  any 
colony,  plantation,  possession,  or  territory  to  his  Majesty  be« 
longing,  in  Asia,  Africa,  or  America,  but  in  British  or  Plantation^ 
built  ships,  British-owned,  and  navigated  by  a  master  and  at 
least  three^fourths  of  the  mariners  British  subjects. 

Process  of  time,  howev^^  has  shewn  that  it  was  necessary  for 
the  wdfiure  of  the  cdionies  in  the  West  Indies,  that  they  should 
not  be  thus  restrained  in  their  trade  with  other  parts  of  the 
world;  and  therefore,  in  order  to  afibrd  them  a  little  more  Jjhertjf 
and  at  the  same  time  not  entirely  to  give  up  this  favorite  system 
of  colonial  trade,  the  legislature  thought  it  expedient  to  con- 
stitute some  of  the  principal  ports  of  our  colonial  possessions 
Ji^ee  ports  for  the  puipose  of  importation  and  exportation  (1)* 
The  occasion  that  led  to  the  passing  of  an  act  to  establish  free 
ports  In  the  colonies,  was  the  contraband  tcude  that  had  always 
been  carried  on  in  the  West  Indies  betwe^i  the  Spanish  and 
English  colonists ;  this  was  contrary  to  the  laws  of  both  nations^ 
but  as  fiur  as  it  related  to  ourselves,  it  had  been  connived  at:  itwaa 
bowevec  resi^ved  to  legalize  this  clandestine  traffic,  and  to  put  it 
upon  a  footing  of  law;  the  best  way  of  carrying  this  into 
execution,  seemed  to  be  by  opening  particular  ports  for  the  free 
importation  and  exportation  of  certain  specified  artides^  whidi 
would  otherwise  have  been  forfeited  under  the  navigation 
acts  (8).  The  necessity  for  the  establishment  of  some  free  ports 
had'  long  been  felt,  and  many  provisions  are  to  be  found  in  the 
statute  book  on  this  head  (S) ;  these  however  for  the  most  part 
were  only  experimental,  but  the  beneficial  effects  arising  fixim 
them  were  so  obvious,  that  it  was  thought  expedioit  to  collect 
all  the  acts  together,  and  in  a  new  act  to  consolidate  andectend 
all  these  ordinances ;  with  this  view  the  statute  45  Geo.  3.  c.  57. 
commonly  called  the^^  port  act,  was  passed.  The  first  section 
of  it  declares,  that  wool,  cotton  wool^  indigo,  cochineal,  drop 
of  all  sorts,  cocoa,  logwood,  fustic,  and  all  sorts  of  wood  for 
dyers  use,  hides,  skins,  and  tallow,  beaver,  and  all  sorts  cifars, 
tortoise  shell,  hard  wood^  or  null  timber,  mahogany^  and  aS 

(1)  See  Beawes,  Lex  Meic.  c  41.  21  Geo. 3.  c. 29.  27  Geo.S. 

(2)  Reeves,  2d  ed.  82.  c.27.  33  Geo.  3.  c.  50.  41  Geo. 3. 

(3)  6  Geo.  3.  c.49.  14  Geo.  3.    c.23.   42  Geo.  3.  c.l02. 
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other  woods  fcr  eabinet  ware,  horses,  asies,  rnnleiy  md  cattle,  IV-  Trade  «itb 


bdng  Ae  growth  or  prodiMtioD  of  any  of  the  cokmies  or  plant-  u'dPianmioaf , 
atHms  in  Ammca,  or   of  any  country  on  the  continent  of  ^  Territarin. 
America,  belonging  to  or  under  the  dominion  of  any  foteigu 
IGnropean  sovereign  or  state,  and  all  coin  and  bulliini,  diamonds  ^ 

^ad  precious  stones,  may  be  imported  from  any  of  the  said 
countries  into  the  several  ports  of  Kingston,  Savannah  La  Mar, 
Mont^go  Bey,  Saint  Lucia,  Antonio,  and  Saint  Anne,  in  the 
idand  of  Jamaica,  the  port  of  Saint  George  in  the  island  of 
Grenada,  the  port  of  Rosseau  in  the  island  of  Dominica,  the 
port  of  Saint  John's  in  the  island  of  Antigua,  the  iport  of 
San  Josef  in  die  island  of  Trinidad,  the  port  of  Scarborough 
in  the  island  of  Tobago,  the  port  of  Road  Harbour  in  the  island 
c^Tortola,  the  port  of  Nassau  in  tlie  island  of  New  Providence^ 
one  of  the  Bahama  idands,  the  port  of  Pitf  s  Town  in  Portland 
Harbour  in  Crooked  Island,  another  of  the  Bahama  islands,  the 
port  of  Kingston  in  the  island  of  Saint.  Vinc^it,  and  the  prin- 
c^al  port  in  the  island  of  Bermuda,  in  any  foreign  sloop, 
8lsho<Hier,  or  other  vessd  whatever,  not  having  more  than  one 
deck,  and  being  owned  and  navigated  by  persons  inhabiting 
any  of  the  said  colonies  or  plantations  in  America,  or  countries 
on  the  continent  of  America,  belonging  to  or  under  the  dominion 
of  any  fbrdgn  European  sovermgn  or  state;  and  by  the  statute 
47  Geo.  S*  sess.  2.  c.  S4.,  any  of  the  articles  p^mitted  to  be  im- 
ported and  exported  by  the  port  of  San  Josef  in  Trinidad  in 
any  fordgn  veuel,  by  the  statute  of  the  45th  of  the  king,  may  be 
imported  into  or  exported  from  the  port  of  Amsterdam  in  the 
island  of  Con^oa  in  the  West  Indies  in  like  vessels,  but  subject 
to  the  regulations  of  tlie.free  port  act ;  and  by  the  statute  49  of 
tbe  Kii^,  c.  22.  the  like  privilege  is  extended  to  all  the  ports  in 
the  island  of  Jamaica  mentioned  in  the  free  port  act,  to  import 
into  and  export  from  the  port  of  Falmouth  in  the  said  island; 
and  the  57  Geo.  S.  c  74.  permits  all  such  goods  to  be  imported 
into  and  exported  from  the  port  of  Maria  in  Jamaica,  into  and 
from  the  port  of  Bridgetown  in  the  island  of  Barbadoes,  from  and 
to  any  of  the  plantations  in  America  under  the  dominion  of  any 
fi>reign  European  sovereign  or  state;  both  acts  enacting  that 
such  importation  and  exportation  shall  be  governed  by  the  pro- 
Tisions  of  the  free  port  act.  By  the  second  section  of  the  free 
port  act,  45  Geo.  5.  c.  57.  it  is  provided  that  tobacco  the  growth 
or  production  of  any  island  or  continental  country  of  America, 
under  the  dominion  of  any  foreign  European  state,  may  be  also 
imported  into  the  same  ports  upon  paying  on  importation  here 
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IV.  Trade  with  the  likie  duties  as  payable  on  tobacco  of  the  West  Indies  or 
fn^d'puSldoM!  *«  United  States,  It  was  deemed  proper  that  some  of  the 
and  Territoriet  ports  by  this  act  (45  Geo.  S.  c.  57.)  made  free  for  the  importa- 
^  '^  '  tion  or.  exportation  of  the  commodities  in  the  first  section 

mentioned,  should  have  still  further  liberty  granted  to  them, 
(subject  nevertheless  to  the  controul  of  his  Majesty  in  council) 
by  allowing  the  importation  into  them  of  some  other  com- 
modities ;  dius  the  fourth  section  of  this  act  enacts,  that  .it  sliall 
be  lawful  to  import  into  the  said  port  of  Nassau  in  the  island  of 
New  Providence,  and  into  the  said  port  of  Pitt's  Town  in  Port- 
land Harbour  in  Crooked  Island,  and  into  such  other  port  or 
ports  in  the  said  Bahama  Islands,  and  into  the  principal  port  in 
the  island  of  Bermuda,  and  such  other  port  or  ports  in  the  islands 
called  Caicos  as  shall  be  approved  by  his  Majesty  in  council^ 
sugar  and  coffee  the  produce  of  any  foreign  country  or  plantation 
in  such  foreign  ships  as  are  described  by  the  first  section.  The 
fifth  and  sixth  sections  state. that  no  duties  shall  be  payable  on 
'  importation  or  exportation  into  or  from  the  said  ports,  and  state 
what  &hall  be  paid  on  importation  from  thence  here ; .  and  the 
seventh  section  provides  .that  no  foreign  ship  shaU  import  fix>m 
any  of  the  before-mentioned  places  in  America  any  goods 
except  those  before. enumerated.  The  act  goes  no  further  on 
the  head  of  importatiorij  but  the  eighth  section  permits  that 
.  British  rum  and  negroes,  and  all  goods  legally  imported  (except 
masts,  yards,  bowsprits,  pitch,  tar,  turpentine,  and  such  iron  as 
shall  have  been  brought  from  the  British  colonies  or  plantations 
in  America),  may  be  again  exported  to  any  of  the  colonies  or 
plantations  in  America,  or  any  countries  on  the  continent  be- 
longing to  or  under  the  dominiou.  of  any.  foreign  European, 
sovereign  or  state,  in  any  sloop,  schooner^  or  other  vessel  what- 
ever, not  having  more  than  one  deck,  and  being  owned  and 
navigated  by  persons  inhabiting  any  such  colony,  {dantation,  or 
country.  So  much  of.  this  enactment  as  relates  to  negroes  was 
ilnnulled  by  47  Geo.  8.  stat.  1.  c.  36.,  which  to  the  honor  of  the 
present  age  has  effected  the  total  and  final  abolition  of  the  slave 
trade.  (1) 

It  is  provided  by  the  ISth  section .  (45  Geo.  3.  c.  57.)>  that 
if  any  such  foreign  ship  or  vessel  as  aforesaid,  arriving  at  or  in 
any  of  the  aforesaid  ports,  shall  have  on  board  any  goods  or 

(I)  An  American  ship  engaged     1  Acton's  Rep.  240.    Tatum  v^ 
m  the  slave  trade  is  now  subject    Hodgson,  6  T.  R.  656. 
to  capture.    Case  of  the  Amedic, 
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commodities  whatever  of  the  growth,  production,  or  manuGu^  iv.  Trade  wich 
ture  of  the  Elast  Indies,  or  other  places  beyond  the  Ci^  of  ^^^  Coioniei* 
Good  Hope,  the  goods  shall  be  forfeited,  together  with  the  ship,  and  TorritoriM* 
with  all  tackle,  &c.,  whether  it  was  intended  to  land  the  goods  *^^^' 
or  not,  or  whether  bulk  shall  have  been  broken  or  not.     And 
by  the  14th  section,  no  fee  is  to  be  paid  for  any  entry,  cocquet, 
clearance,  or  passport,  for  any  such  foreign  ship,  or  any  such 
goods  imported  as  aforesaid. 

These  are  not  the  only  enactments  of  this  statute,  but  there 
are  others  relating  to  the  importation  of  European  goods, 
and  goods  the  produce  of  the 'East  Indies,  which  we  will 
presently  ooosider  (1).  Upon  a  reference  to  the  act  42  Geo.  8. 
c.  102.,  one  of  the  free  port  acts  repealed  by  the  present  free 
port'  act,  it  will  be  seen  that  the  port  of  Road  Harbour, 
in  the  Island  oif  Tortola,  was,  under  that  act,  a  free  port 
for  the  importation  of  foreign  sugar  and  coffee,  similar  to  the 
ports  of  Nassau  and  Pitt's  Town.  This  port,  by  some  error 
or  mistake,  had  been  omitted  in  the  act  45  Geo.  3.  c.  57.     It  was  ^ 

judged  expedient  to  re-admit  this  port  to  its  former  privileges ; 
and  the  stat.  46  Geo.  S.  c.  72.  enacts,  that  it  shall  be  lawful  for 
his  Majesty  in  council  to  permit  the  importation  into  the  port 
of  Road  Harbour,  in  the  island  of  Tortola,  one  of  the  Virgin 
Islands,  and  the  exportation  from  thence  into  this  kingdom,  of  all 
such  goods  as  are  permitted  to  be  imported  into  the  port  of  Nas- 
sau in  the  island  of  New  Providence,  one  of  the  Bahama  islands, 
and  to  be  exported  from  thence  into  this  kingdom,  in  the  same 
manner,  on  the  same  duties  and  drawbacks,  and  subject  to  the 
same  r^ulations,  penalties,  and  forfeitures,  as  are  provided  re- 
specting  importation  into  and  exportation  from  the  port  of  Nas- 
sau, and  further  subject  to  such  regulations  as  shall  from  time  to 
time  be  directed  by  his  Majesty,  by  the  advice  aforesaid.     The  . 
second  section  gives  permission  to  import  into  the  above-men- 
tioned ports  all  sugars  duty-free,  but  subject  neverthel^s  to  such 
regulations  as  his  Majesty  in  council  may  propound.     And  all 
sugar  imported  from  thence  into  Great  Britain  and  Ireland,  other 
than  such  as  shall  be  actually  the  produce  of  the  British  Vir^ 
islands,  and  exported  as  such  tmder  the  proper  certificates,  but 
which  certificates  shall  not  be  given  for  any  greater  quantity  than 
5,880,000  lbs.,  shall  be  deemed  to  be  foreign  sugar,  and  be  im- 
ported into  the  United  Kingdom  as  such,  and  subject  to  all  the 


(1)  Post.  (3)  Pope,  tit.  134. 
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IV.  Tnde  with  regulations  relating  thereto.  The45th  of  the  king  constituted  but 
fn"dRanud!!J^  two  poTts  free  ottt  of  all  thc  Bahama  islands,  viz.  those  of  Nassau 
and  Tetritories    and  Pitt's  Town,  in  the  i^espective  islands  of  New  Providence  and 

Crooked  Island*  This  privilege  is  now  ectended  to  all  the  Ba- 
hama islands  where  there  is  a  cCtetom-bouse,  to  come  in  ballast, 
or  to  import  or  export  any  of  the  commodities  in  the  act  4f5  Geo.  3. 
9.  57*  under  the  regulations  of  that  act.  The  article  salt  is  al- 
lowed by  this  act  to  be  exported  from  the  Bahama  islands,  sub- 
ject to  the  duty  of  tonnage  and  the  regulations  of  stat.  28  Geo.  3. 
c.  6.,  of  which  we  shall  presenlly  speak  (1).  These^  then,  are 
the  only  articles  that  form  any  exertion  to  the  first  rule,  and 
may  be  imported  in  any  foreign  vessel  not  having  more  than  one 
deck.  But  now  the  statute  50  Geo.  3.  c.21.  permits  any  such 
importation  or  exportation  in  any  foreign  sloop  or  sckoonet'y  to  or 
^om  any  of  the  above-mentioned  free  ports,  under  the  regula- 
tions of  the  free  port  act,  although  such  vessel  shall  have  more 
than  one  deck.  This  act,  originally  temporary,  is  now  made  per* 
petual  by  act  54*  Geo.  3.  c.  48. 

To  the  goods  mentioned  in  the  free  port  .act,  some  others 
have  been  added  by  the  48  Geo.  3.  c.  125.  s.  2.,  which  may  be 
imported  and  exported  into  and  from  any  of  the  above-mentioned 
free  ports,  inclusive  of  the  port  of  Amsterdam,  mentioned  in  the 
act  47  Geo.  3.  sess.  2.  c.  34.,  under  the  provisions  of  the  statute^ 
viz.  rice,  grain  of  all  sorts,  and  flour,  from  any  of  the  plantations 
in  America  belonging  to  and  under  the  dominion  of  any  foreign 
European  sovereign  or  state,  in  the  like  foreign  vessels,  manned 
and  navigated  by  persons  inhabiting  any  of  the  said  plantations. 
These  acts  all  go,  by  their  express  provisions,  to  the  total  ex- 
clusion of  the  United  States  citizens,  who  are  not  by  them  per- 
mitted to  partake  of  this  trade;  but  we  shall  see  that  some 
privileges  of  trading  with  our  West  Indian  colonies  have  been 
granted  to  them.  Thus  we  find  that  by  the  stat.  28  Geo.  3. 
c.  6.  s.  5.  it  is  permitted  to  any  vessel  belonging  to  the  inhabit* 
ants  of  the  United  States  of  America,  coming  in  ballast  and  n^ 
qtherwiscy  to  enter  the  ports  of  Turk's  island  for  the  purpose  of 
being  there  laden  with  salt,  under  the  regulations  in  that  9/ft 
mentbned  (2).  And  this  privilege  k  extended  to  the  ports  of 
Nassau  and  Exuma,  and  the  ports  of  the  TVbiipiy^  islands,  fojr 
the  same  purpose  and  for  no  other,  and  under  the  same  restrict 


p»^r- 


(1)  Post.  (2)  For  whioh  see  sections  Q, 

1, 9t  of  the  act« 
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iSoDs  nod  regulations,   by  the  act  44  Geo.  3«  c  101.;    and  iv.  Tftdewith 
fcy  (he  52  Geo.  S.  c.  79.  s.  1.,  any  ragar  and  coflfee  the  growth  jJ^'^i^J'J^J^ 
of  any  of  the  British  plantatiom  in  the  West  Indies,   im-  and  Tenkorim 
ported  into  Bermnda  by  any  British-binit  ship,  may  be  exported  '^^^^* 
frbm  thence  by  the  port  of  St.  Cieorge  in  liie  said  island  to  any 
part  of  the  territories  of  the  Umted  Stades,  in  any  foreign  vessel 
in  diupSiy  with  his  Majesty,  aboy^  60  tons  burthen ;  and  by  the 
second  secti<Hi^  the  articles  emunerated  there  may  be  imported 
by  the  same  port  from  the  United  States  in  any  foreign  vessel 
belonging  to  any  country  m  amity  with  his  Majesty.     This  pri- 
'vikge  is  extended  to  the  port  of  Hamilton  by  act  5S  Geo.  3. 
IB.  SO.    In  addition  to  the  above  arddes  permitted  to  be  imported 
from  the  United'  States  in  foreign  vessels,  the  articles  of  ihiit 
and  vegetables,  beihg  the  produce  of  the  United  States,  may  be 
imported ;  and  in  addition  to  the  articles  permitted  to  be  ex- 
ported fh>m  Bermuda  l>y  any  foreign  vessel,  rum  and  moiaases 
lunv  farm  a  part;  by  the  act  57  Geo.  3.  c.  28.  s.  1. 

Such,  then,  are  Ae  cA^  exceptions  to  die  firat  general  rtde 
before  L&id  down,  which  has  not  been  altered  but  in  this  respect 
«noe  the  lime  of  William  the  third.  The  reader,  however,  must 
be  aware^  that  in  the  multiplicity  of  goods  and  commodities  diat 
rarm  l3ie  diief  object  of  the  trade  ivith  Che  colonies,  it  would  be 
trtierly  impoasifale,  in  a  work  of  this  nature,  to  notice  every 
article  that  might  in  some  way  form  an  exception  to  the  foregoing 
general  rule;  it  will  dierefore  suffice  to  refer  generally  to  Mr. 
IPcpe's  ttceSeift  work  on  the  LaWB  of  Customs  and  Excise, 
-Irhere  every  me^ption  is  accurately  detailed  under  the  name  of 
any  phxse  ffom  whence  any  porticuhu-  articles  may  come,  or 
frtna  wUdiit  may  be  desired  to  export  such  commodity. 


S Ay^  We  vte  to  consider,  fFhat  goodsy  the  grawtky  productum, 
vr  manufacture  of  awf  of  the  British  possessions  abroad^  must  be 
Hmfpotfed  from  ffufnce  to  the  United  Kingdom  before  they  can  be 
HfmponM  fe  the  other  parts  €f  the  mortd  in  want  of  these 
mUdes  (1),  mith  the  exceptimi  of  certain  goods  which  mm/  be 
tUtj^nied  into  Ewrope  to  the  southward  tffCcepe  IPinistertef  We 
liftve  brfore  ^seen  }Mm  «£feetmdly  the  fonegomg  eaactments  pro- 
vided diat  the  plantation  trade  should  be  carried  <m  in  n<Hie  but 
Saglidi-biak  ships^  cOBoeptbg  in  some  particular  pcMts  where 
ferrign  ships  Were  permitted  to  enter  for  die  puiposes  of  trade. 


(1)  See  division  of  iubjeet,  ante,  212, 
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iv.Tndewith   The  Yost  accession  of  trade  thus  secured  to -English  shipping 
and  PbntadoIIT   ^7  Aese  provisioDS  received  a  further  encouragement  by  the 
and  Territories    eighteenth  section  of  the  navigation  act,  12  Car.  2.  c.  18.;  for 
it  was  then  deemed  proper  that  some  of  the  principal  produc- 
tions of  the  colonies,  and  which  are  enumerated  in  the  act, 
should  be  brought  into  the  mother  country,  and  from  thence 
distributed  to  the  other  parts  of  the  world  m  want  of  these  ar- 
ticles ;  thus  at  once  securing  the  trade  of  the  colonies  to  En- 
gland, and  making  her  merchants  the  carriers  of  those  com- 
modities  to  the  rest  of  the  universe  (1).      Accordingly,  the 
eighteenth  section  declares  ^^tbat  no sugar^tcbaccoy  tsool^  indigoes^ 
ginger 9  fustick  or  other  dyeing  woodj  of  the  graooth^  productiony 
or  manufacture  of  any  English  plantations  in  America^  Asia,  or 
Africa^  shall  be  shipped,,  carried,  conveyed,  or  transported  from 
any  of  the  said  English  plantations  to  any  land,  island,  territory, 
dominion,  port,  or  place  whatsoever,  other  than  to  such  other 
English  plantations  as  belong  to  his  Majesty,  or  to  the  kingdom  of 
England  or  Ireland^  or  principality  of  Wales,  or  tenon  of  Bet- 
wick-iqHm-Tweed,  there  to  be  laid  pn  shore,  under  pain  of  forfeit- 
ing the  goods  or  the  value  thereof,  and  also  the  ship  with  all  her 
guns,  tackle,  &c. ;  one  moiety  to  the  king,  and  the  other  to  the 
informer."     Some  other  articles  have  been  added  by  subsequent 
statutes  to  this  list,  but  the  addition  is  inconsiderable;  and  this 
branch  of  trade  has  not^  like  the  others,  been  subject  to  so  many 
vicissitudes  and  alterations.     Rice  and  molasses  had  become  a 
very  considerable  article  of  export  to  Europe,  and  a  very  lucra- 
tive trade  was  carried  on  in  these  commodities  with  the  colonies 
and  other  parts  of  the  world,  without  returning  any  sort  of 
profit  to  the  mother  country ;  it  was  therefore  judged  expedient 
to  add  these  to  the  list  laid  down  in  the  act  of  Charles,  which 
was    accordingly  done  by  the  stat.  3  &  4  Ann.  c.  6.  ;    and 
beaver  skins  and  furs  and  copper  ore  are  placed  among  the 
number  by  8  Geo,  1.  c.  15.  s.  24.  and  c.  18.  s.  22.;  and  by 
4  Geo.  3.  c.  15.  s.  27.  co£Pee,  pimento,  cocoa  nuts,  whale  fins, 
raw  silk,  hides  and  skins,  pot  and  pearl  ashes,  of  the  production 
of  any  British  plantation  in  America,  shall  be  imported  from 
th^ce  directly  into  Great  Britain  or  Ireland,  or  some  other 
British  plantation,  under  the  securities,  penalties,  and  forfeitures 


i?ii^^u^^®  observations  of  Lord  c.  33.  and  the  act  of  union  with 

JBUenboroughinLubbochv.Fotts,  Ireland,  39  ft  40  Geo.  3.  c.  67- 

7  Bast,  454.    The  act  of  union  art.  6.  place  Scotland  and  Ireland 

with  ScoUand,  5  Ann.  c.  8.  art.  4.  in  the  same  situation  as  England. 
and  1 2  Geo.  2.  c.  30.  and  15<3co.  2.  ^  o 
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mentioned  in  the  12  &  25  Cha.  2;  c.  18  &  7*     The  provisions  iv.  Tndc  with 
of  the  act  of  Anne^  relative  to  the  importation  of  molasses  into  an^  piamat^oDs' 
England,  is  still  further  enforced  by  the  last-mentioned  act  of  *?^  Territories 
the  king,  in  order,  as  is  stated  in  the  preamble  to  the  twenty- 
third  section,  to  remove  very  great  grievances  complained  of  in 
the  American    settlements,  by  the    clandestinely  running  on 
shore  of  large  quantities  of  foreign  molasses.     This  act  declares 
that  bond  should  be  given  in  the  like  penalty  as  that  respecting 
enumerated  goods  required  by  stat.  12  Car.  2.  c.  18.,  at  any  . 
port  in  the  British  colonies  or  plantations,  with  one  surety  be- 
a{des  the  master  of  the  ship,  taking  on  board  goods  not  parti- 
cularly enumerated  in  any  of  the  foregoing  acts,  being  the  pro- 
duct or  manuiacture  of  the  said  colonies  or  plantations,  with 
condition  that  if  any  molasses  or  syrups,  the  produce  of  any 
plantations  not  under  the  dominion  of  his  Majesty,  shall  be 
laden  on  board,  the  same  shall  be  brought  without  fraud  or 
wilful  diminution  by  that  ship  to  some  of  his  Majesty's  colonies 
or  plantations,  or  to  some  port  in  Great  Britain  or  Ireland ;  and 
diat  the  master  on  his  arrival  shall  make  a  just  and  true  report 
of  all  the  goods  laden  on  board :   all  goods  laden  on  board 

.  before  such  bond  given  are  to  be  forfeited  by  the  twenty-eighth 
section.  It  will  be  seen  that  iron  and  lumber  are  made  two  of 
the  enumerated  articles  (1);  for  it  is  thereby  declared,  that  no 
iron^  or  any  sort  of  wood  commonly  called  Umber,  specified  in 
the  act  8  Geo.  1.  c.  12.  s.  2.,  of  the  growth,  &c.  of  any  British 
colony  OT  plantation  in  America,  shall  be  loaden  on  board  before 
bond  given^  with  one  surety,  in  double  the  value  of  the  gocida^ 

*  that  such  goods  shall  not  be  landed  in  any  other  part  of  Europe 
but  Great  Britain  and  Ireland. 

r 

Such,  then,  are  the  goods  of  the  growth,  production,  or  ma- 
JiwCacture  of  the  British  colonies  that  must  be  first  landed  in 
Eng^d  before  they  can  be  transported  to  any  other  port;  but 
^mwngst  these  articles  there  are  some  that  may  be  imported 
into  some  other  European  ports  under  certain  restrictions,  but 
as  they  form  an  exception  to  the  general  result  of  these  laws, 
we  will  postpone  the  consideration  of  them  for  the  present :  this 
result  then  will  be  found  to  be,  that  no  sugar,  tobacco,  cotton  wool, 
indigoes,  ginger,  fustic  or  other  dying  woods,  rice,  molasses, 
copper  ore,  beaver  and  fur  skins,  of  the  growth,  production,  or 
'^  ^manu&cture  of  any  of  the  British  plantations  in  America,  Asia, 


(1)  4  Geo.  3.  c.  15.  sect  28.    Reevei,  2d  ed.  79. 
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IV.  Tna«with  of  Afiica,  OT  coWsCf  pboes^  coooa  nuli^  whale  fias,  raw  «ilk^ 
»ka^]piamation^  hides  and  skins,  pot  and  pearl  ashes,  iron,  or  lumber^  of  tfa« 
and  Territorits   growth,  production,  or  jnanufactuFe  of  the  British  possessions  in 

America,  may  be  transported  to  any  place  whatsoever,  other  thaa 
U^  some  British  plantation,  or  to  Great  Britain  or  Irehmd. 
•  • 

The  escqfiian  before  alluded  to  is  that  fcunded  on  the  statobe 
5  Geo.  S.  c  45«,  whereby  k  is  enactsed,  Aat  such  lumber  as  i» 
nentkmed  in  act  4  Oeo.  3.  c  15.  s.  22.  may  be  earned  to  the 
Madeiras  or  the  Western  Isles  caUed  the  Azores,  or  to  any  part 
of  Europe  to  AesmMward  of  Cape  Finiiterrej  upon  bond  given 
that  they  diaU  be  landed  there,  and  not  in  any  odier  part  of 
£uffope  exoipt  Great  Britain,  to  be  discharged  on  producing 
certificates  of  their  being  ao  landed.  Aflothi»r  exception  is  made 
by  52  G<So.  $•  c.  98.,  which  enacts  that  ^  it  shall  be  lawbl  fcr  any 
<»f  his  Majesty's  subjects  to  «hip,  in  any  of  his  Majesty's  sugar 
plantations  in  America,  any  sugar,  coffee^  or  cocoa,  being  of  the 
growth  aad  produce  of  any  such  plant^ion,  and  to  export  the 
same  direct  to  any  port  in  Europe  to  the  $outkwttni  of  Cape 
Fitti(EiterTe,ai|id  to  import  in  the  said  ^bntatkms  any  sort  of  com 
or  grain,  direct  from  any  such  ports  in  Europe,  or  from  any 
place  on  the  coaat  cf  Africa  to  the  nordiward  of  the  thirtieth 
degree  of  north  latitade,  in  such  vessels  and  under  such  heenam, 
entries,  aecurities,  regulations,  penalties^  and  forfeitures^  as  esre 
Iberein^after  parliculariy  described  jGnr  thsit  puipoae/'  But  the 
eecond  section  provides  that  no  sn^gar,  cofiee^  or  cocoa  -shall  ke 
dupped  or  laden  in  anyftf  die  plantations  for  llie  pfucpose  of 
heing  carried  to  a  port  in  Eorape  to  the  aeudhward  ef  Gape 
Finisterre,  except  in  British-built  ships,  eimed,  navigated^  and 
r^stered  according  to  law,  nor  unless  a  licence  shall  have  been 
first  taken  out  tor  that  ^rpose,  under  the  hands  and  seab  of 
the  collector  nad  tnmptroiler  of^heport^lt^rinch  sudi  m#K» 
odBee,  or  cocoa  is  intended  to  be  shaped  or  laden ;  the  form  of 
whidi  licence  dmll  be  aMied  under 'the  direction  of  the  com- 
udssioners  of  customs  in  Baghmd,  subject  to  tbe^  icgnktioiii 
thereafter  menticned;  tl»t»to  say,  that  M^aa?  be  first  givmi  in 
writing  hy  the  master,  or  by  one  or  •nmre  owner  or  owners  rf 
inch  vessel,  to  the  collector  landoonq^troHer  of  such  port,  of  tb)^ 
tntenlioii  of  such  master  or  ownier  or  omiers  that  .«ucfa  vessel 
ahall,  when  Jadeo,  prooead  direct  to  some  port  in  IDaiope  to 
the  southward  of  €ape  finisterre,  and  expcnrt  irom  thence,  «r 
£^  some  place  on  the  coast  of  Afriea  to  the  northward  of  die 
thirtieth  ^^egnm  of  Aordi  latitedew  com  or  inrain  to  be  carried 
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direct  to  the  plantation  from  which  such  vessel  shall  have  sailed;  iV.  Trade  with 

and  tlieperson  intending  to  ship  such  sugar,  cofPee,  or  cocoa,  shall  f,Id  i^t^^a^ 

then  make  oath  before  the  collector  and  comptroller  of  the  said  and  TerrhoriM 

port,  that  it  is  his  full  intention  and  resolution  to  load  such 

vessel  with    sugar,  coffee^  or  cocoa,  for  exportation  direct  to 

some  port  in  Europe  to  the  southward  of  Cape  Finisterre,  and 

to  no  other  place  whatever ;  and  the  master,  or  owner  *or  owners, 

together  with  the  person  so  intending  to  ship  the  said  co£Pee, 

shall  thereupon  enter  into  bond  to  the  use  of  his  Majesty  in 

treble  the  value  of  the  articles,  with  conditimi  as  specified  in 

the  act. 

4thly,  We  are  to  consider.  What  goods  may  be  imported  from 
the  British  colonies  into  certain  parts  of  Europe  .^  ( 1 )  The  trade 
wich  the  colonies  in  the  articles  not  included  in  the  provisions 
considered  under  the  last  subject  of  inquiry,  was  by  12  Car.  2. 
e.  18.  left  entirely  open  and  free  from  any  kind  of  restraint  or 
prohibition;  and  these  articles,  commonly  known  under  the 
term  non-enumerated,  might  under  that  act  have  been  imported 
into  any  port  of  Europe  (2).  This  kind  of  free  trade  continued 
without  any  interruption  till  very  early  in  the  beginning  oMie 
reign  of  George  III.,  when  it  was  thought  advisable  to  subjcct.it 
to  some  restrictions,  in  order  to  prevent  any  illicit  trade  that 
might  be  carried  on  with  the  prohibited  foreign  ports  of  Europe 
in  tlie  ^numerated  articles,  by  ships  ostensibly  loading  non-enu" 
merated  goods  on  board  of  them  for  those  ports,  as  well  as  to 
prevent  tlie  clandestine  importation  of  foreign  European  goods 
into  the  colonies.  Indeed^  such  illicit  trade  had  been  prosecuted 
Yery  extensively,  to  the  great  detriment  of  the  revenue  as  well  as 
to  the  trade  of  the  kingdom :  it  was  therefore  determined  to  pre- 
vent it  altc^etfaer;  and  it  was  enacted  by  6  Geo.  3.  c.  52.  s.  SO. 
that  bond  shall  be  given  in  the  colonies,  with  one  surety  besides 
the  master  of  the  ship,  who  shall  take  on  board  non-enumerated 
commodities,  with  condition  that  such  goods  shall  not  be  landed 
at  cay  port  of  Europe  to  the  northward  of  Cape  Finisterre,  ex^ 
eepi  in  Great  Britain  ;  and  to  produce  a  certificate  of  landing 
goods  in  Great  Britain  within  eighteen  months,  and  in  any 
British  colony  in  America  within  six  months,  under  the  hands 
and  seals  of  the  collector  and  comptroller  or  other  principal 
officer  of  the  .customs ; .  and  in  any  other  place  where  the  same 
may  be  legally  landed,  the  like  certificate  within  twdve  months. 


(1)  See  dirision  of  subject,  ante,  212.        (2)  Reeves,  2d  ed.  492, 

VOL*  I.  ^ 


abroad. 
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IV.  Tnde  with  under  tke  commo;i  seal  of  the  magistrate,  or  under  the  hands 
«l^PuS^li^iit!  ^^  ^^^  ^  ^^  known  British  merchants  residing  ther^  or  on 
and  Territories    proof  by  oath  that  the  g^ods  were  taken  by  enemies  or  perished 

in  the  sea ;  and  if  non-enumerated  articles  are  put  on  board  be- 
fore such  bond  has  been  given,  the  ship  and  goods  are  forfeited ; 
but  by  the  thirty-first  section,  this  clause  is  not  to  extend  to  9ieA» 
sels  bond  Jide  bound  to  some  of  the  ports  of  Spain,  in  the  Bay 
of  Biscay.  The  provisions  of  this  act  have  been  further  ex- 
tended by  the  stat.  9  Geo.  S.  c.  28.  s»  8.,  which  enacts  that  My 
non-erwmerated  articles,  except  rum,  laden  as  therein  expressed 
in  any  British  colony  or  plantation,  may  be  landed  in  the  islan6a 
of  Guernsey  or  Jersey,  and  that  the  said  act  6  Geo.  8.  c.  52. 
and  its  regulations  relating  to  the  bond  and  security  for 
landing  such  non-enumerated  goods  in  Great  Britain,  shall 
be  construed  to  extend  to  the  said  islands ;  and  that  all  bondft 
made  and  entered  into  in  pursuance  of  the  said  redted  act  may 
be  discharged  by  the  certificate  under  the  hands  and  seals  of  the 
magistrates  of  the  royal  oouits  of  Jersey  or  Guernsey  retpeo- 
tivi^y,  or  any  three  of  them,  and  the  principal  officer  of  tte 
customs,  testifying  the  landing  such  goods  there,  in  the-  same 
HlMter  as  if  the  said  goods  had  been  landed  in  Great  BAtain 
or  Ireland  (1).  An  illicit  trade  being  carried  on  throngh' the 
JUe  of  Man,  it  was  provided  by  stat.  5  Geo.  8*  c.  59.  tiiat  no 
rum  or  other  spirits  shall  be  shipped  in  any  British  plantation  in 
.  America,  before  bond  given  that  they  should  not  be  landed  in 
the  Isle  of  Man,  under  the  like  securities  and  penalties  as 
those  provided  in  stat.  12  Car>  2.  c.  18.  and  stat.  26  Car.  2. 
c.  7.  (2) 

5thly,  We  are  to  consider,  From  what 'p&ri9  goods  astdcom' 
-modities  may  be  shipped /or  transportation  to  the  British  dolo^ 
niesP  (8)  No  particuUtr  ports  had  been  pointed  out  by  .the 
navigation  act  for  this  purpose ;  and^  consequently,  one  EninpeaD 
port  Was  equally  eligible  to  the  shipment  *of  such  produotiops 
for  the  colonies  as  another;,  but  it  was  required  that  tiie  diip 
employed  should  be  an  English  or  plantation^built  dHp»  navi* 
gated  according  to  law  (4).  This  liberty  of  choice  as  to  the  port 
did  not  however  continue  voy  long,  for  in  three  years  after  the 
enactment  of  the  great  navigation  act,  12.  Car.  2.  c*  18*,  a  ge- 

■■  nil  i     ■■  ■      IT        ■  ■-!         <  ■  ■        I      ■         ■        '  I      I         ■      1  I        I  '  " 

<1)  Reeves,  2de€L  492,3.  title  48. 

(2)  Reeves,   2ded.  493&79.  (3)  Scediraionof  subject,  >nte. 

See  further  regulations  respecting  212. 

the  Isle  of  Man,  Pope's  Custoois,  (4)  See  the  act^  ante,  211. 
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nenl  jiroliibition  was  introduced,  limitkig  the  ports  fa^hipping  iv.  Tnde  with 
European  articles  for  the  colonies  to  those  rf  Great  Britain  r  f"d  p^J^^^'^ 
tbus  the  Stat.  15  Car.  2.  c.  7.  s.  5.  recites,  ^  that  in  r^ard  his  and  Territon«t 
Majesty's  plantations  beyond  the  seas  are  inhabited  and  peopled 
1>y  his  subjects  of  his  kingdom  of  England,  for  the  maintaining 
a  greater  correspondence  and  kindness  between  them,  and 
keq>ing  them  in  a  further  dependence  upon  it^  and  rendering 
them  yet  more  beneficial  and  advantageous  unto  it  in  the  further 
enq>loyment  and  increase  of  English  shipping  and  seamen, 
vent  of  English  woollen  and  other  manufactures  and  commo- 
dities, rendering  the  navigation  to  and  from  the  same  more 
aa&  and  cheap^  and  making  this  kingdom  a  staple  not  only  of 
tlie  commodities  of  those  plantations  but  also  of  the  commo- 
dities of  other  countries  and  places,  for  the  supplying  of  them^ 
and  it  being  the  usage  of  other  nations  to  keep  their  plantation 
trade  to  themselves ;"  and  then  the  sixth  section  enacts,  ^^  that 
no  commodity  of  the  growth,  production,  or  manu£Gu:ture  of 
Europe^  shall  be  imported  into  any  land,  island,  plantation, 
colony,  territory,  or  place  to  his  Majesty  belonging,  or  being  in 
his  possession^  in  Asia^  Africa,  or  America  (Tangier  only  ex- 
cq)ted},  but  what  shall  be  bond  Jide  and  without  fraud  la4en 
and  shipped  in  England,  Wales,  or  the  town  of  Berwick-upon-  ' 
Tweed  (1),  and  in  English-buiU  shippings  and  whereof  the 
master  and  three -fourths  of  the  mariners  at  least  are  English^ 
and  wluch  shall  be  carried  directly  thence  to^^the  sud  lands^ 
islands,  plantations,  colonies,  ^rritories,  or  places,  and  from  no 
other  place  or  places  whatsoever,  under  the  penalty  of  the  loss 
of"  all  such  commodities  of  the  growth,  production,  or  manu- 
facture of  Europe,  as  shall  be  imported  into  them  from  any 
other  place  whatsoever,  by  land  or  water;  and  if  by  water,  of 
the  said  ship  or  vessel  also  in  which  they  were  imported,  with  all 
her  guns,  tackle,  furniture;,  ammimition,  and  apparel ;  one  third 
part  to  the  king,  and  one  third  part  to  the  governor  of  such 
land,  &&  and  the  other  third  part  to  the  informer,  if  informed 
agunst  in  such  land,  &c ,  and  if  not,  to  the  king. 

Upon  this-  section,  requiring  that  the  importations  into  the 
colonies  shall  be  direct  from  Great  Britain,  it  has  been  held 
that  it  is  ill^al  to  export  manufactures,  the  produce  evea  of 
Eng^bflid,  firom  the  Cape  of  Good  Hope  to  any  port  to  the  east» 


O)  Extended  to  Scotland  and  c.  30.     15  Geo.  2.  c.  33.    39  8t 

Ireland  by  the    acts    of  anion,  40  Geo.  3.  o.  67.  art.  6.     7  Ea^t, 

5  Ann.  c.  8.    art.  4.      12  Geo.  2.  454. 
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ly.  Tnde  with  ward  in  ^  Majesty's  possession,  and  that  the  operation  of  tfaifl 

^"pUmttloM  8^<^te  ^^  ^^^  suspended  by  the  order  in  council  of  the  12th 

and  Territoiies  of  April  1809,  or  that  of  October  1811;  and  that  consequently 

'  '  an  insurance  on  goods  so  exported  was  invalid.  (1) 

But  this  general  prohibition  as  to  all  commodities  and  all 
ports,  was  modified  by  the  enactment  in  the  following  section, 
in  order  to  support  the  fisheries  of  Newfoundland,  and  the 
trade  that  was  carried  on  in  the  article  saU  by  the  foreign  ports 
of  Europe  widi  Newfoundland,  and  in  wines  the  produce  of  the 
Madeiras  and  the  Azores.  Thus  the  seventh  section  enacts, 
that  it  shall  be  lawful  to  ship  and  lade  in  such  ships  and  so 
navigated  as  in  the  foregoing  clause  is  set  down  and  expressed, 
in  any  part  of  Europe,  salt  for  the  fisheries  of  New  England 
(2)  and  Newfoundland  and  to  ship  and  lade  in  the  Madeiras, 
wines  of  the  growth  thereof;  and  to  ship  and  lade  in  the 
western  islands  of  Azores,  wines  of  the  growth  of  the  said 
islands;  and  to  ship  and  take  in  servants  or  horses  in  Scotland 
or  Ireland;  and^  to  ship  or  lade  in  Scotland  all  sorts  of  victual 
of  the  growth  or  production  of  Scotland ;  and  to  ship  or  lade 
in  Ireland  all  sorts  of  victual  of  the  growth  and  production  of 
Irpland ;  and  the  same  to  transport  into  any  of  the  said  lands, 
viands,  plantations,  colonies^  territories,  or  places  (3).  The 
privilege  limited  to  English-built  ships,  English  manned  and 
navigated,  to  export  salt,  an  article  so  essentially  necessary  for 
the  maintenance  and  support  of  our  fishing  establishments  in 
North  America,  has  been  extended  to  the  colony  of  Nova  Scotia 
and  Quebec  by  the  stat.  4  Geo.  S.  c.  19.  This  last  provision, 
Trhich  was  originally  only  of  a  temporary  duration,  has  been 
made  perpetual  by  the  act  48  Geo.  S.  c.  22. 

By  these  means  the  chief  commodities  of  Europe  required  in 
the  British  colonial  possessions  are  centered  in  England  before 
they  can  be  transported  for  the  plantations ;  but  we  shall  see 
that  in  succeeding  years  it  has  been  found  necessary  in  some 
measure  to  relax  the  regulations  imposed  by  the  statute  of 
Charles  II.  Thus,  for  the  encouragement  of  the  British  fish- 
eries in  North  America,  it  was  deemed  proper  to  form  another 

(I )  Gray  and  another  v.  Lloyd,     land  with  Scotland  and  Ireland, 
41  aunt.  136.  maybe  considered  as  virtaallyre- 


(2)  This  province  is  now  part  pealed  by  the  general  licence  intro- 

of  the  United  States  of  Amenca.  duced  by  the  union  acts.    Ante, 

(3)  The   letter   part  of   this  227.  n.  I. 

clause,  since  the  union  of  Eng-  ' 
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reception  to  the  enactment  in  the   15  Car.  2.  c  ?•.  sect  6.  by  iv.  Trade  with 
allowing  the  islands  of  Guernsey  and  Jersey  to  export  European  ^^'Yi^i\Q^ 
manufactures   of  a   certain  kind  to  the  American  plantations.  »<i  TerritorUs 
This  was  authorized  by  the  stat.  9  Geo.  3«  c.  28.  which  provides  ^  '^^  ' 
that  any  sort  of  craft,  cloathing,  or  other  goods,  the  growth^ 
production  or  manufacture  of  Great  Britain,  or  (^  those  islands,, 
and  food  or  victuals,  being  the  growth  or  produce  of  Great 
Britain,  Ireland,  or  those  islands^  may  be  transported  from  those 
islands  to  Newfoundland,  or  any  other  British  colony  where  the 
fishery  is  carried  on,  the  same  being  necessary  .for  the  fishery,  or 
the  mariners  or  persons  employed  therein. 

This  part  of  the  policy  in  our  colonial  system  was  departed 
from  in  anodier  instance,  but  in  which  ^a  mor«  important  colo- 
nial object  would  at  die  same  time  be  greatly  promoted,  as  the 
benefits  derived  from  the  fisheries  seem  to  be  of  the  greatest 
importance  to  this  kingdom,  especially  from  the  Newfoundland 
fishery.  In  the  distress  occasioned  to  the  Newfoundland  trade 
by  the  war  in  the  countries  of  the  Mediterranean,  it  was  con- 
ad^ed  whether  a  depot  offish  could  not  be  made  at  Gibraltar 
and  MaUoj  and  the  ancient  markets  be  supplied  firom  stores  laid 
up  at  those  fortresses.  In  projecting  this  trade  it  was  seen  that 
not  only  great  assistance  would  be  given  to  the  fish  merchant, 
but  great  encouragement  would  be  holden  out  to  foreign  pur- 
chasers, if  European  produce  requisite  for  the  colonies  could 
be  shipped  and  transported  direct  from  those  two  places  of 
resort  (1).  To  authorize  this,  it  was  enacted  by  statute  46  Geo.  S. 
c  116.  that  fruit,  wine,  oil,  salt,  or  corH>  the  produce  of  any 
part  of  Europe  south  of  Cape  Finsiterre,  may  be  shipped  and 
laden  in  any  place  in  Europe  south  of  Cape  Finisterre^  .for 
exportation  direct  to  any  of  the  several  ports  herein-afler  mea- 
tioned ;  that  is  to  say.  Saint  John's  in  New  Brunswick,  Saint  John's 
in  Newfoundland,  Quebec  in  Canada,  Sydney  in  Cape  Breton, 
Hali&x  and  Sherburne  in  Nova  Scotia,  Charlotte  Town  in  Prince 
Edward's  Island,  all  in  North  America ;  on  board  any  British  ship 
owned,  navigated,  and  registered  according  to  law,  which  shall  have 
arrived  at  anyplace  in  Europesouth  of  Cape  Finisterre  with  articles 
of  the  growth  or  production  of  tlie  said  colonies,  or  with  fish  taken 
and  cured  by  his  Majesty's  subjects  carrying  on  the  fisheries 
from  any  of  the  said  colonies,  or  from  any  part  of  the  i^^ 


(1)  Reeves,  2d  ed.  300. 

as 
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IV.  Trade  with  kinfi^oiEr«  OT  with  any  of  die  eoods  therein  mentioned  fronft 
and  piamarionT  Canada^'  whether  such  goods  shall  be  the  growth  or  produce  of 
and  Territories  Canada,  or  shall,  have  been  brought  into  Canada  by  famd  ov 
*  "^  •  "  inland  navigation.  (1) 

In  a  former  page  we  alluded  to  the  free  port  act  45  Geo.  3.  c.57* 
having  some  other  provisions  than  those  there  mentioned  (2). 
These  provisions  have  however,  so  far  as  tliey  relate  to  Ettrapean 
goods,  been   much  enlarged ;  by  the  9th  section  of  the  aet 
45  Geo.  3.  c.57-  it  is  lawful  to  export  in  any  British  vessel 
owned  and  navigated  according  to  Uw,  from  any  of  the  islands. 
in  that  act  particularly  mentioned  to  any  British  plantation  in 
America  or  the  West  Indies,  any  goods  of  the  manuiacture  of 
Europe;   and  also  any  goods  which  shall  have  been  legally 
imported  into  any  of  the  said  islands  from  any  of  the  plantations 
in  America,  or  any  country  on  the  continent  of  America,  be- 
longing to  or   under  the  dominion   of  any  foreign  European 
sovereign  or  state ;  but  this  privilege  being  limited  to.partictthir 
idlailds,  and  it  being  found  expedient  to  extend  the  privilege  to 
illl  the  British  West  India  islands  and  British  colonies  on  the 
Continent    of  America,    it   was   accordingly   enacted   by  the 
92  Geo.  3.  c.  100.  that  it  shall  be  lawful  for  any  of  his' Majesty's, 
subjects  to  export,  in  any  British-built  vessel  owned  and  navi> 
lasted  according  to  law,  from  any  one  of  the  islands  in  the  West" 
indies  belonging  to  his  Majesty  to  any  other  of  the  said  island^ 
to  to  any  British  colonies,  on  the  continent  of  America,  and 
from  any  one  of  die  British  colonies  in  America,  to  any  of  Ae 
islands  in  tlie  West  Indies  belonging  to  his  Migerty,  or  to  any 
other  British  colony  or  plantation  on  the  continent  of  America, 
toy  goods  whatsoever  of  the  manufacture  of  Europe^  and  abo 
toy  goods  or  iirize  goods  which  shall  have  been  legally  inqxirCed 
into  any  one  of  the  said  islands  and  colonies  under  the  rcgtt- 
itttions  mentioned  in  45  Geo.  3.  q.  57. ;  but  this  privilege  did 
not  extend  to  the  islands  in  North  America ;  but  the  island  of 
Newfoundland  now  enjoys  this  advantage   under  the  enacU 
bient  in  the  act  57  Geo.  3.  c.  29. 

The  regulations  which  we  have  just  noticed,  it  will  be  ol> 
•erved,  relate  principally  to  the  importation  of  European  pro- 
duce into  the  colonies ;  it  will  now  be  necessary  to  notice  how 


(1)    See    further    regulations.    Pope  on  Customs,  titles  73  &  74. 
51  Gee.  3.  c.97.  52  Geo. 3.  c.  98.        (2)  Ante,  216. 
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Skt  the  ezpoftB  and  imports  of  tie  produce  of  the  British  plant'-  iv.  Trade  wkh 

atnm  themsehes,  Jrom  and  to  each  other,  are  restrained  or  re-  .^"l^^tt:; 

filiated*     There  is  no  enactment  in  the  great  navigation  act,  ^  Territorict 

1^  Car.  2.   c.  18.^  which  prohibits  the  transportation  of  the 

prodnce  of  one  colony  to  another ;  and  the  eighteenth  section 

of  that  act,  which  prohibits  the  conveyance  of  sugar,  tobacco^ 

cotton  wool,  indigoes)  ginger,  fustick  or  other  dying  wood,  of 

the  growth,  production^  or  manu£u:tare  of  any  English  plant-' 

ations  in  America,  Asia,  or  Africa,  otherwise  than  to  Great 

Britain  or  Ireland,  eicpressly  excepts  the  English  plantations 

from  that  prohibition.    But  it  being  found  that,  under  colour  of 

SQch  permission  to  export  those  enumerated  commodities  from 

(me  plantation  to  another,  the  same  were  illegally  imported 

direct    into  Europe  free  of  duty,    it  was  provided  by  the 

SS  Car.  2.  c  7.  that  before  any  vessel  shall  be  allowed  to  ex* 

port  such  enumerated  articles  from  the  colonies,  she  shall  first 

give  bond  to  import  and  unlade  the  same  in  Great  Britain,  or 

pay  certain   specified   duties  (1).      Subsequent    statutes  have 

placed  other  articles,  as  rice,  molasses,  copper  ore,  &c.  under 

the  same  regulation  (2) ;  hut  on  payment  of  the  duties  there 

seems  to  be  no  general  prohibition,  under  the  navigation  laws^ 

against  the  export  of  the  produce  of  one  British  plantation  to 

another.     However,  we  have  seen  that  the  exception  of  English 

plantations  in  the  dghteenth  section  of  12  Car.  2.  c.  18.,  does 

not  authorize  the  shipping  of  colonial  produce  from  the  BriJ 

tish  West  India  islands  to  Gibraltar,  that  not  beiag  a  plantation 

within  the  meaning  of  the  exception*  (S) 

6thfy,  The  next  subject  that  claims  our  attention  is  the 
method  of  enforcing  obedience  to  the  laws  before  laid  dxmn  (4). 
This  part  of  die  law  of  trade  takes  its  origin  from  the  navigation' 
ac^  though  succeeding  provisions  have  greatly  extaided  and 
aided  its  operation.  The  act  of  havigation,  in  the  nineteenth 
section,  enacts,  that  for  every  ship  which  shall  set  sail  out  .of  or 
Grom  Engfand,  Ireland,  Wales,  or  town  of  Berwick-upon-Tweed, 
fiar  any  English  plantation  in  America,  Asia,  or  Africa,  sufficient 
hand  shall  he  given,  with  one  surety,  to  the  chief  officers  of  the 
custom-house  of  such  port  or  place  from  whence  the  said  ship 


(1>  2£i€w.2.  C.7.  S.2.  per 
Ixnd  Ellenboroagb,  in  Lubboch 
Wo  Potts,  7  East.  454. 

<2)  3  &  4  Ann.  c.  5.  8  Geo.  1.    /  ^«»w  _  - 
c  18.  s.  22,    7  &  a  W.  3.  c  22.       (4)  See  division  of  the  subject. 
See  other   numerated    articles,    ante,  212. 


ante,  222.  ^     ^  ^, 

(3)  Ante,  213.  and  per  Lord  El- 
.  -.*«,  #  .aiMw*.  -../-».  lenborough  in  Lubboch  v.  Potts, 

<2)  3  &  4  Ann.  c.  5.  8  Geo.  1.     7  East.  454. 
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IV.  Trade  whh  shall  set  sail,  to  the  value  of  one  thousand  pounds,  if  the  ship 
and  Plantations,  ^  of  less  burthen  than  one  hundred  tons ;  and  of  the  sum  of 
ibroid*'"^°"**    two  thousand  pounds  if  the  ship  shall  be  of  greater  burthen : 

that  in  case  the  said  ship  shall  load  any  of  the  said  commodities 
at  any  of  the  said  English  plantations,  the  same  commoditi^ 
shall  be  by  the  said  ship  brought  to  some  port  of  England, 
Ireland,  Wales,  or  to  the  port  or  town  of  Berwick-upon-Tweed, 
and  shall  there  unload  and  put  on  shore  the  same,  the  danger  of 
the  seas  only  excepted  (1).  And  for  all  ships  coming  from  any 
other  port  or  place  to  any  of  the  aforesaid  plantations,  who  by 
this  act  are  permitted  to  trade  there,  that  the  governor  of  sucU 
English  plantations  shall,  before  the  said  ship  be  permitted  to 
load  on  board  any  of  the  said  commodities,  take  bond  in  manner 
and  to  the  value  aforesaid  for  each  respective  ship,  that  suck  ship 
shall  carry  all  the  aforesaid  goods  that  shall  be  laden  on  board 
in  the  said  ship,  to  some  other  of  his  Majesty's  English  planta- 
tions, or  to  England,  Ireland,  Wales^  or  town  of  Berwick-upon- 
Tweed.  And  that  every  ship  which  shall  load  or  take  on  board 
any  of  the  aforesaid  goods  until  such  bond  given  to  the  said 
governor,  or  certiticate  produced  from  the  officers  of  any  cus* 
tom-house  of  England,  Ireland,  Wales,  or  of  the  town  of 
Berwick,  that  such  bonds  have  been  there  duly  given,  shall  be 
forfeited,  with  all  her  guns,  tackle,  apparel,  and  furniture,  to  be 
employed  and  recovered  in  manner  as  aforesaid*  And  the  said 
governors,  and  every  of  them,  shall  twice  in  every  year,  after 
the  fii'st  day  of  January  one  thousand  six  hundred  and  sixty, 
return  true  copies  of  all  such  bonds  by  him  so  taken  to  the  chief 
officers  of  the  customs  in  London.  The  19th  section  of  the 
12  Car.  2.  c.  18.  only  extended  to  the  enumerated  articles  in  the 
18th  section  mentioned;  but  we  shall  presently  see,  that  where 
other  articles  have  been  added  to  this  list,  there  is  a  pro- 
vision made  in  the  act  of  the  like  nature  to  reach  them  also. 
Governors  in  the  plantations  and  colonies  are  required  by  the 
second  section,  by  odth,  to  do  their  utmost  that  the  before-men-- 
tioned  regulations  should  be  punctually  and  bona  fide  observed ; 
and  a  governor  willingly  negligent  in  doing  this  duty  is  to  be 
removed  from  his  government.  An  oath  of  the  like  nature  is 
required  of  all  such  governors,  to  enforce  obedience  to  the  laws 
in  that  act  mentioned  by  the  stat.  15  Car.  2.  c.  7.  s.  8. ;  it  enacts, 
that  governors  in  the  plantations  are  to  take  a  solemn  oath  for 


(1)  The  reader  will  qualify  this    of  the  subsequent  acts  relative  to 
part  of  the  act  by  the  provisions    the  discharge  of  her  cargo.  ^ 


Ch.  6.]  qf  Great  Britain.  233 

the  flpecial  performance  of  the  duty  imposed  on  them  by  this  act ;  IV.  Tnde  with 
and  if  they  ofiend^  they  forfeit  their  government^  and  are  inca*  ^SjdMPUm^onT 
pable  of  holding  any  other^  and  j^IOOO,  half  to  the  king  and  ^<>  Ttmtorict 
half  to  the  informer.     The  ninth  section  (1)  directs,  that  if  any  ^       ' 
officer  of  the  customs  in  England  shall  give  a  warrant  or  sufier 
any  of  the  enumerated  articles  to  be  carried  into  any  other  place 
before  they  have  been  put  on  shore  in  England,  Wales,  or  Ber- 
wick, he  shall  forfeit  his  place,  and  the  value  of  the  goods.     The 
19th  section  of  the  navigation  act  requires  copies  of  the  bonds  ' 
taken  under  the  authority  of  that  act  to  be  returned  twice  a  year 
to  the  custom-house  at  London.     But  by  the  provision,  of  the 
22  &  23  Car.  2.  c.  26.  s.  12.  it  is  enacted,  that  the  governors 
in  the  plantations  shaU  otice  a  yeavj  at  leasts  make  a  return  of  a 
list  of  all  vessels  lading  the  commodities  in  the  18th  section 
joamed,  as  also  a  list  of  all  the  bonds  taken  by  th^n ;  and  then 
directs,  that  in  case  any  vessel  belonging  to  his  Majesty's  plants 
ations,  which  shall  have  on  board  any  of  the  enumerated  articles,     . 
shall  have  unladen  in  any  port  in  Europe  other  than  Great  Bri- 
tain, she  is  to  be  forfeited,  with  all  her  guns,  &c. 

The  requisition  of  these  bonds,  and  the  strict  rules  laid  down 
in  the  different  statutes,  did  not,  it  seems^  effect  its  object  in 
securing  the  due  observance  of  the  law,  or  in  carrying  into 
operation  their  provisions,  by  increasing  the  revenue  of  the  cus- 
toms,  as  it  was  expected  to  do ;  for,  in  spite  of  all  these  enact- 
ments, it  appears  that  a  very  considerable  contraband  trade  was 
carried  on  by  the  plantations  in  defiance  of  these  acts  (2) ;  and 
therefore,  in  order  effectually  to  prevent  it  in  future,  an  export 
duty  was  imposed  by  stat  25  Car.  2.  c.  7.,  where  no  bond  had 
been  given  with  one  surety  to  land  such  goods  in  England,  Wales, 
or  the  town  of  Berwick.  Notwithstanding  even  the  provision  of 
the  act  of  the  25  Car.  2.  c.  7.,  very  great  difficulty  was  expe- 
rienced in  executing  these  statutes.  The  people  of  New  Eng- 
land openly  contemned  and  disregarded  them ;  and  the  inhabi- 
tants of  Boston  did  not  shew  any  very  gi*eat  inclination  to  observe 
and  comply  with  them.  But  the  more  obstinate  the  colonists  be- 
came^  the  more  firm  was  the  government  at  home ;  and  so  far  was 
the  opposition  of  the  colonists  fi*om  effecting  any  change,  that  it 
only  tended  to  makethe  home  government  more  resolute,  and  more 
determined  to  execute  the  letter  of  law.  With  this  view,  the  act  of 
7  &  8  W.  3.  c.  22.,  entided  «  An  act  for  preventing  fi^uds  and 


(1)  15  Car.  2.  c.7.  (2)  See  recital,  25  Car.  2.  c.7. 

t.  2.  and  7  East.  454, 5. 
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IV.  Trade  wiU  regulating  abuses  in  the  plantation  trade,"  was  passed ;  and  many 
and  Tcrritorict.  provisions  were  there  made  to  effect^the  object,  which  the  statutes 
abroad.  of  Charles  seem  not  wholly  to  have  done. 

On  reference  to  the  second  section  of  the  navigation  act(l)^ 
it  will  be  se^i,  tlie  governors  of  colonies  were  to  take  an  oatli 
to  observe  only  tie  before^mendoned  regulationsj  which,  as  they 
were  contained  in  the  first  secticHi,  were  of  a  very  limited  ex- 
tent: to  remedy  this  inconvenience,  the  fourth  section  of  this 
act,  after  reciting  as  above,  enacts,  "  that  all  the  governors  of 
plantations,  before  entrance  into  their  government,  shall  take  » 
solemn  o^th  to  do  their  utmost  that  all  regulations  then  in 
fioree^  and  all  the  enactments  of  that  act  should  be  punctually 
observed;   and  this  clause  is  still  further  confirmed  by  the 
Stat.  4t  Geo.  S,  c.  15.,  which  extends  the  oath  to  all  acts  in  foDce 
up  to  that  time.     Another  very  great  grievance  was,  that  an 
officer  in  the  plantations,  established  under  the  authority  of  tlie 
act  15  Car.  2.  c;  7.^  and  usually  called  *'  die  naval  ofker,-'  by 
his  connivance  permitted  many  frauds  to  be  committed:  by  tke 
fifth  section  this  officer  is  required  to  give  security  for  the  true 
and  faithful  discharge  of  his'  duty ;  and  until  they  do  so,  the 
governor  is  answerable  fi>r  their  neglects  or  misdemeanors;  and 
by  the  sixth  section  all  the  rules  laid  down  by  the  stat  IS  &. 
1^  Car.  2*   c.  11.,  with  respect  to  entering,,  lading,  or  dii* 
charging,  are  extended  to  the  plantations.     After  the  passing  of 
the  act  of  25  Car.  2.  c.  7.,  imposing  an  export  duty  on  the  ex* 
portation  of  colonial  produce,  the  colonists  endeavoured  to  con- 
strue the  act  into  permission  to  trade  with  Europe ;  the  eighth 
section  sets  this  matter  at  rest,  and  declares,  that  notwithstanding 
the  payment  of  such  duties,  no  goods  shall  be  shipped  on  board 
until  such  security  as  required  by  the  act  of  navigation  is  given^ 
and  so  toites  qiioties  as  any  of  the  said  goods  shall  be  brought 
to  be  reshipped  in  any  of  the  said  plantations,  under  the  for- 
feiture of  the  ship  and  goods ;    the  ninth  section  declares  all 
laws  or  customs  contrary  to  the  act  void;   the  tenth  section 
makes  regulations  to  prevent  the  obtrusion  of  false  or  counter- 
feit certificates  and  cocquets ;  and  the  thirteenth  section  pro- 
vides that  the  security  to  be  given  on  bonds  taken  in  the  planta- 
tions should  be  persons  of  ability  to  pay  the  value  mentioned 
in  the  said  bonds,  and  makes  a  further  regulation  as  to  the  con- 
dition of  the  bond.    The  commissioners  of  the  treasury  are  au* 


(1)  12  Car.  2.  c.  18.  s.  2. 
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tborized  by  the  dicTeiitk  secdon  to  appoint  officers  of  .the  cus»  iv.  Trade  with 
«»I8  in  the  plantation  as  often  ft«  thej  ahall  think  necessary ;  fnt  i^m«ti^' 
and  it  was  provided^  that  upon  juries  in  causes  of  unlawful  im*  *"<>  Terrkoriet 
poftation  or  exportation  there  should  be  none  but  natires  of  * 
England  or  Ireland,  or  persons  bom  in  the  plantations,  <*  a 
eorreotive,"  says  Mr.  Reeves  (1),  ^*  of  so  little  force,  that  th^ 
were  at  length  obliged  to  institute  courts  of  admiralty."  (2) 

We  will  now  considar  the  regulations  respecting  the  Afneri'  of  the  Trade 
can  trade^  so  fiur  as  they  affect  the  United  Kingdom  and  her  ^its'^'rf^"**** 
plantations  and  possessions  abroad.  That  part  of  America  now  America. 
known  under  the  general  term  of  the  United  States  of  America^ 
oontinued  till  a  very  late  period  to  be  subject  to  the  crown  of 
Britain ;  and  whilst  the  inhabitants  retained  their  character  iA 
colonistfl^  they  were  subject  to  the  same  laws  that  now  obtain  for 
tJie  government  of  British  possessions  in  Asia,  Africa,  «id 
America.  The  revolution  that  took  place  dispossessed  the 
British  crown  of  these  dominions ;  and  the  same  event  that  re* 
Leased  the  American  colonists  from  the  provisions  of  those  lawsi 
at  the  same  time  subjected  them,  as  an  independent  state»  to  the 
more  severe  restrictions  of  the  third  section  of  the  navigatioa 
act  (8).  According  to  the  divisions  before  laid  down,  the  trade 
of  the  United  States  ought  to  have  been  considered  in  that  part 
cf  our  subject  which  relates  to  the  general  trade  with  Asia, 
Africa,  and  America;  but  it  will  be  perceived,  that  from  the 
prqfMnquity  of  this  new  government  to  our  own  colonial  posses- 
aions,  and  the  line  of  policy  that  has  been  adopted  for  the  regu** 
latiotD  of  the  tiade  of  Great  Britain  with  America,  it  has  been 
greatly  interwoven  with  the  SUiglish  system  of  colonial  traffic; 
and  it  dierefore  became  expedient  to  postpone  the  consideratftsn 
of  the  subject  until  we  had  concluded  our  inquiry  into  that 
branch  of  commercial  law.  Another  independent  government, 
recognized  by  this  and  other  states,,  having  been  estaUished,  it 
iKcame  necessary  to  qualify  the  provision  of  the  third  seotien 
prior  to  the  opening  of  the  British  ports  to  American  ships; 
which,  owing  to  the  struggle  between  that  part  of  America  and 
the  mother  country,  had  been  closed.  After  the'  peace  with  tfie 
United  States  was  concluded^  it  was  determined  tO'  relax  the 
lUrd  section  of  the  navigation  act,  which  we  may  remember 
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V)  PiigB  67.  2d  ed.  worV,    See  Pope's  Law  trf  Cos- 

2]  Tfausrcare  several  other  la-  4oms^  titk  I.iriria  15.  n^h% 

gtthttions  relating  to  this  subject        (3)  Ante^  192. 

too  numerous  for  iosertiou  iu  this 
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Of  the  Tnde    prohibited  any  intercourse  between  this  country  with  Asia> 

with  the  United     .^^  .  .  ^r       ^i_        •     t«      t  v      i_-      •  r»      • 

Sutes  with         Africa,  or  America,  other  than  m  Engush  shipping  or  shipping 
America.  ^f  ^^  hvolt  of  the  British  plantations^  which  last  benefit  they 

forfeited  by  asserting  their  independence.  This  was  a  subject 
of  much  difficulty  and  great  hazard  in  the  absence  of  any  thing 
like  good  information  on  tiie  point,  and  when  nothing  in  the 
shape  of  experience  was  to  be  found  to  guide  the  legislature  in 
framing  a  positive  act  with  specific  rules ;  and  therefore  the  par- 
liament thought  proper  to  entrust  a  discretionary  power  to  the 
king  in  council,  to  make  from  time  to  time  such  orders  and 
regulations  as  should  seem  meet,  to  govern  the  trade  of  the  new 
independent  state  with  England.  This  was  efiected  by  the  stat. 
24  Geo.  3.  c.  39.,  and  continued  without  much  alteration,  by 
annual  acts,  till  the  passing  of  the  act  28  Geo*  3.  c.  6.,  except 
the  insertion  of  a  clause  in  one  of  these  acts,  24  Geo.  3.  c.  45., 
giving  a  further  power  to  the  king  to  regulate  the  intercourse 
.  .  of  the  new  state  with  the  British  possessions  abroad,  as  well  as 
those  at  home.  Some  other  alterations  were  made;  but  after  five 
years  experience  of  the  temporary  regulations,  the  act  of  the 
28  Geo.  3.  c.  6.  was  passed  afler  much  deliberation  and  discus- 
sion had  been  had.  The  provisions  of  this  act  still  form  the 
basis  of  the  law  on  the  trade  of  America  with  the  British  colo- 
nies; but  it  has,  like  all  other  acts,  been  altered  or  modified, 
explained  or  enlarged,  by  other  .acts,  as  circumstances  seemed 
to  require  (1).  Before,  however,  we  state  the  provisions  of  this 
act,  we  will  consider  the  trade  of  America  with  England,  in 
order  to  preserve  consistency  of  arrangement  in  the  plan  of  the 
work,  notwithstanding  that,  in  point  of  time,  the  act  regulating 
the  intercourse  of  the  United  States  with  the  colonies^  was  passed 
some  time  prior  to  that  regulating  the  intercourse  with  Great 
Britain. 

Mrstt  then,  of  the  trade  of  the  United  States  of  North  America 
with  Great  Britain  herself. — It  appears  that  this  traffic  was  not 
settled  on  any  permanent  rules  so  soon  as  the  trade  with  the 
West  Indian  and  North  American  colonies :  that  trade  was 
put  on  fixed  principles  by  the  stat.  28  Geo.  3.  c.  6.,  which  at 
the  same  time  that  it  repealed  the  provisions  of  the  preceding 
annual  act,  especially  excepted  the  trade  of  the  United  States 
with  England,  and  which  was  accordingly  regulated  by  orders 
in  council,  under  the  authority  of  yearly  bills  passed  for  that 

purpose^  till  a  treaty  of  peace  being  negoda^  with  the  United 

^  ■  *  '  III  — 

(1)  See  post,  note. 
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States,  an  act  was  passed  to  give  effect  to  the  stipulations  of  thai  Of  cht  Tnde 
treaty:   this  act  was  the  37  Geo.  S.  c.  97.,  which  expired  with  Sl^elrf^"^'** 
the  treaty*     The  almost  continual  state  of  warfiure  in  which  Am«rict. 
these  countries  have  been  involved  since  the  establishment  of 
the  United  States,  has  prevented  the  institution  of  anything  like 
permanent  regulations  on  the  subject;  but  since  the  late  peace, 
the  rules  are  become  more  fixed  and  determined.    There  is,  how- 
ever, cme  r^^ulation  that  appears  to  be  of  a  lasting  nature,  not  in 
any  way  affected  by  peace  or  war.    The  stat.  49  Geo.  S.  c.  59. 
declares  that  it  shall  be  lawful  to  import  into  Great  Britain,  directly 
fixHn  any  of  the  territories  of  the  United  States  of  America,  any 
goods  being  of  the  growth,  produce,  and  manu&cture  of  any  of 
the  sidd  United  States,  which  are  not  prohibited  by  law  to 
be  imported  from  foreign  countries,  in  vessels  built  in  the  coun^ 
tries  belonging  to  the  United  States  of  America^  or  any  of 
them,  or  in  vessels  taken  by  any  of  the  vessels  of  war  belonging 
to  that  government,  or  any  of  the  inhabitants  of  the  said  United 
States  (of  which  condemnation  proof  shall  be  given  to  the  com- 
missioners of  customs  in  England  or  Scotland  respectively),  and 
owned  by  the  subjects  of  the  said  states,  or  any  of  them,  whereof 
the  master  and  three-fourths  of  the  mariners  at  least  are  subjects 
of  the  said  United  States,  and  to  enter  and  land  such  goods^ 
on  paymem  of  such  duties  as  are  payable  on  articles  of  the 
like  description,  when  imported  into  Great  Britain  in  vessels 
not  being  Aritish-built.    We  have  before  observed  on  this  very 
singular  exception  relative  to  the  prize  vessels  (1),  whereby  they 
are  allowed,  iS  properly  condemned,  to  enjoy  the  same  privi- 
iejges  as  American-built  ships;  an  enactment  which  seems  to 
hold  out  a  reward  to  American  cruisers  to  attack  and  take  the 
vessels  of  his  Majesty  and  his  Majesty's  subjects.     This  favor- 
aiAe  regulation  was  re-enacted  recently  by  the  stat  56  Geo.  3. 
c.  1S»  s.  1.^  with  this  further  advantage,  that  the  people  of  the 
said  states  are  to  pay  no  higher  or  greater  duty  than  what  is 
paid  by  British  subjects  on  importation  in  British-built  ships ; 
and  the  stat*  57  Greo.  S.  c.  58.  enacts,  that  the  same  duties  shall 
be  paid  on  exportation  of  all  goods  the  growth^  produce,  or 
manufacture  of  Great  Britain,  exported  thence  direct  to  the 
said  states  in  British-built  vessels,  owned,  regbtered^  and  navi- 
gated according  to  law,  or  in  ships  of  the  built  of  America,  or 
oondemned  as  lawful  prize^  and  owned  by  subjects  of  the  said 
states,  and  whereof  the  master  and  three-fourths  of  the  ma^ 


(1)  Ante,  190,  1. 
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Of  the  Trade  riiiers  at  least  are  subjecto  of  the  said  states,  as  are  or  shall  be 
^J^'of'^"^'^  payable  on  the  like  exportrtkwi  to  any  odier  foreign  stale* 
AmericB.  8mh  is  the  whole  of  the  law  dnl;  regulates  this  branch  of  Am^ 

riean  trade;  and  aa  the  two  kst-reciled  acts  merdy  jhdate  te 
theduties  to  be  paid  or  payable  en  importaition  or  exportation 
to  Ameriea,  the  lew  of  trade  between  the  two  eoimtries  seems  to 
be  regulated  by  die  before*mentioned  act  of  .the  forty-ninth  of 
the  king.  (1) 

We  will  now  recur  to  the  statute  98  Geo.  S.  c.^.,  relative 
to  the  trade  between  the  United  States  and  our  'colonial  foises^ 
shm  in  the  West  Indies  and  North  America.  The  trade  that 
was  opened  by  this  act  affects  the  laws  of  import  and  export 
from  the  British  colonies  in  the  West  Indies  as  well  a»4he  British 
colonies  in  North  America;  in  order,  therefor^  not  to  confuse 
the  sobject,  we  will  divide  it  as  suggested  by  the  statute  itseli^ 
and  give  a  review  of  the  law  on  the  first  division,  whether 
estdl>lished  by  this  or  subsequent  acts,  before  We  proceed  to  the 
other  enactments;  considering,  1st,  The  trade  with  the  United 
States  of  America,  as  it  afiects  oar  colonial  possessions  in  the 
West  Indies;  and  ^ly,  The  trade  with  the  United  States  of 
America,  as  it  aflfects  the  British  North  American  plantations  or 
territories. 

First,  then,  the  trade  with  the  United  States,  as  it  affects  our 
odUmial  possessions  in  the  West  Indies.  By  the  first  section  of 
act^  Geo.  S.  c.  6.,  no  goods  or  commodities  ^hall  be  imported 
or  brought  froM  any  of  the  territories  belonging  to  Ae  United 
States  of  America,  into  any  of  his  Majesty's  West  India  islands^ 
(fat' which  description  the  Bahama  islands,  and  the  B^rmtMJa  or 
Somers  islands^  are  included),  under  the  penalty  of  forfeiting  the 
goods  and  the  ship,  with  all  her  guns,  &c.,  except  tobacco^  pitch, 
tar,  turpentine,  lieinp,  flax,  masts,  yards,  bowsprits,  staves,  head- 
ing-boards, timber,  shingles,  and  lumber  of  any  sort ;  breads  bis- 
cuit/ flour,  peas,  beans,  potatoes,  wheat,  rice,  oats,  barley,  and 
grain  of  any  sort;  such  commodities  respectively  being  the 
growth  or  production  of  any  of  the  territories  of  the  United 
States  of  America.  And  by  the  2d  section,  none  of  the  goods 
or  commodities  in  the  first  section  excepted  or  described,  shall 
be  imported  or  brought  into  any  of  the  said  inlands,  firom  the  said 
territories  of  the  said  United  States^  under  the  penalty  of  the 


(1)  Ante,  237. 
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thereof,  and  also  of  the  ship,  with  all  her  guns,  Sec.,  of  th«  Trade 
«req>t  in  British-built  ships,  owned  and  navigated  according  to  sutet  <^ 
law.  These  two  sections  relate  solely  to  the  impcrU  into  ike  America. 
West  Indies  bam  the*United  States;  the  tiiird  section  relates  to 
the  exportsfrom  the  West  Indies  into  the  United  States.  Thus  it 
kmade  lawftil  to  e3q>ort  from  any  of  the  West  India  islands^  to 
.any  port  or  place  within  the  territories  of  the  said  United  States, 
any  goods  or  commodities  whatsoever,  which  are  not  by  law  pro- 
hibited to  be  exported  from  the  said  islands,  to  any  foreign 
country  or  place  in  Europe :  and  abo  sugar,  molasses,  oofte, 
cocoa  nuts,  ginger,  and  pimento:  and  that  alt  cocoa  nuts  or 
^nger  which  shall  be  so-exported,  shall  pay  the  same  duties  an  if 
exported  to  any  British  colony  or  plantations  in  America.  But 
no  sugar,  molass^  coflee,  cocoa  nuts,  ganger,  or  pim^ito,  or 
May  other  articles  whatsoever,  shall  be  so  eieported,  except  by 
British  sdbgects  in  lMtish-^7^  ships,  owned  by 'his  Majesty's 
sob^eetaand  navigated  according  to  law,  under  the  penalties 
btfere  mentioned.  This  section  includes  an  exception  from  the 
aitide  salt^  whidi  We  have  seen  may  be  exported  in  Americati 
vessels  from  Turic^s  islands,  being  part  of  the  Bahamas. 

In  order  to  secure  the  ^cecution  of  this  law,  the  system  of 
Inquiring  bonds  is  resorted  to  by  the  4th  section.  Thus  it  is 
enacted,  that  where,  on  exportation  of  any  goods  or  commodi- 
ties to  any  British  colony  in  America,  a  bond  is  now  or  there- 
after may  be  required  by  law  for  the  due  landing  of  such  goods 
or  commodities  in  such  cdony,  and  a  certificate  is  required  X» 
diuiuarge  such  bond,  a  similar  bond  and  a  similar  certificate  In 
discharge  thereof  is  required  on  exportation  of  such  goods  or  com- 
modities to  the  said  states,  such  certificale  to  be  under  the  hand 
MDd  seal  cf  die  British  consul  or  vice-consul;  and  if  no  such  otHceff 
then  undier  the  hand  and  seal  of  the  ofiicer  appointed  by  the  said 
states;  ijmd  if  no  officer,  then  by  a  magistrate  of  the  said  stfites^ 
on  oath  made  of  tiie  due  landing  of  the  said  goods  or  commo- 
dities.. The  five  succeeding  sections  relate  to  the  eXpOrt&ti<m'of 
aait  from  TTurk's  idands.  The  tenth  and  eleventh  sections  pm- 
bibit  the  importation,  into  any  of  the  British  colonies  in 'the 
Wesf  Indies,  of  any  of  the  goods  excepted  in  the  first  section,  . 
from  any  colony  under  the  dominion  of  any  foreign  European 
soveriAgn  or  state,  except  in  cases  of  emergency,  when  the  go* 
▼emor  and  his  council. nidy  permit  the  importation  o£  them  in 
British-built  ships,  owned  and  navigated  according  to  Ukw. 
These  are  the  only  enactments  that  ore  contained  in  his  statute 
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Of  the  Trade     on   the  sttbject  of  American   trade  with  our  cok>tiie8  in  the 

swel^^^"'"**^  West  Indies ;  and  it  now  only  remains,  therefore,  to  take  a 

America.  concise  view  of  the  provisions  that  have  since  been  enacted  on 

this  head,  before  we  proceed  to  the  second  division. 

The  permission  that  had  been  given  by  the  l^slature  to 
governors  of  plantations,  to  admit,  in  cases  of  emergency, 
American  articles  imported  firom  foreign  colonies  to  an  entry 
at  the  custom-house,  was  converted  into  the  means  of  carrying 
on  a  trade,  perhaps  not  altogether  illegal,  but  certainly  far  beyond 
the  intention  of  the  legislature ;  it  was  in  the  exportation  of 
those  commodities  thus  imported  to  others  of  our  own  islaiids. 
The  statute  29  Gea  S.  c.  56.  with  a  view  of  putting  a  stop  to  this 
practice,  enacts,  that  in  case  any  of  the  articles  mentioned  in  the 
act  28  Geo.  3.  c.  6.,  which  shall  have  been  imported  from  at^ 
island  in  the  West  Indies  under  the  dominion  of  any  foreign 
European  sovereign  or  state^  into  any  of  *the  stud  islands  in  the 
West  Indies,  under  the  dominion  of  the  king  of  England,  shall 
after  such  importation  be  exported,  or  shall  be  shipped  on 
board  any  boat  or  other  vessel,  or  shall  be  brought  to  any  quay, 
wharf,  or  other  place  whatever,  with  intention  to  be  shipped 
for  exportation,  the  said  articles,  and  the  ship,  boat,  or  vessel 
laden^  or  intended  to  be  laden  is  forfeited,  widi  her  tackle, 
&c.  (1) 

A  treaty  of  peace  having  been  negotiated  between  liis  Majes^ 
the  king  of  England  and  the  prince  sovereign  of  the  United 
Netherlands,  dated  the  ISth  of  August  1814  :  by  the  first 
additional  article  of  this  treaty,  the  prince  sovereign  of  the 
United  Netherlands  cedes  to  his  Britannic  Majesty  the  colonies 
of  Demerara,  Essequibo,  and  Berbice.  Upon  this  cession  to 
Great  Britain,  it  became  necessary  to  make  some  parliamentary 
regulations  with  regard  to  these  newly-acquired  dominions ;  and 
the  statute  56  Geo.  3.  c.  91.  s.  11.  with  this  view  declares,  that 
^^  all  the  benefits,  privileges,  and  advantages,  and  all  the  rules^ 
r^ulations,  and  restrictions^  penalties  and  forfeitures,  in 
28  Geo.  3.  c  6.  with  respect  to  his  Britannic  Majesty's  plant- 
ations in  North  America  and  in  the  West  India  Islands^  and 
the  countries  belonging  to  the  United  States  of  America,  aiid 
between  his  Majesty's  said  subjects  and  the  foreign  islands  in 
the  West  Indies,  shall  extend  and  apply  and  be  in  fidl  force 


•w* 
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(1)  Quoere,  see  52  Geo.  3.  c.  100.  ante,  230. 


Cai.  6.]  .  qf  Great  Britain.  241 

and  eSset  as  to  the  said  colonies,  of  Demerara^  Berbicei  and  Of  theTnde 
JBsseguibo/'     Such  are  the  whole  of  the  regulations  that  relate  ^^tea  of 
to  the  traffic  of  the  United  Sutes  with  the  British  West  Indian  Amenct. 
colonies. 

Secondly^  Of  the  trade  vrith  the  United  States  (^America  as 
it  affects  the  British  North  American  plantations  or  territories. 
The  12th  section  of  the  act  28  Geo.  3.  c.  6.  declares,  that  no 
goods  shall  be  imported  from  any  of  the  territories  belonging 
to  the  United  States  of  America  into  the  provinces  of  Nova 
Scotia  or  New  Brunswick,  or  the  islands  of  Cape  Breton,  St. 
John's,  or  Newfoundland,  or  into  any  country  or  island  within 
their  respective  governments  (1),   under    the  penalty  of  the 
forfeiture  thereof  together  with  the  vessel  importing  tho  same, 
and  her  tackle,  &c.      Except^  by  the  13th  section,   in  cases 
o{  emergency,  the  governor  6f  the  said  places  are  allowed  to 
permit  the    importation   from  the    territories  of  the  United 
States  in  Bntish-built  ships,  owned  and  navigated  according  to 
law,  of  scantling,  planks,  staves,  heading  boards,  shingles,  and. 
numerous  other  articles   necessary  for  the    supply  of  the  in- 
habitants of  the  said  places ;    and  except  that  his  M^yesty  in 
oouQcil  may,  by  warrant    under    his  sign  manual,  permit,  in 
case  of  necessity,  the  importation  into  Newfoundland  In  British- 
buiU  ships,  owned  and  navigated  according  to  law,  of  bread, 
flour,  and  Indian  com ;  and  if  these  articles  are  imported  in 
any  other  than  British-built  ships>    owned  and  navigated  ac- 
cording to  law,  a  forfeiture  is  imposed  of  the  ship,  with  her 
tackle,  &c.    and   the  goods.    It    does  not   appear  that  any 
provision  of  the  nature  of   that  contained  in  the  29  Geo.  3, 
c.  56.,  prohibiting  the  exportation  of  articles  imported  under 
the  authority  of  the  governor  and  his  council  in  cases  of  emer* 
gency,  has  ever  been  made ;  and  we  may  fairly  piresume,  that  if 
an  act  of  parliament  were  required  in  the  one  case  to  curtail 
thb  practice,  it  would  be  requisite  in  another ;  and  therefore  it 
is  legal,  as  the  law  now  stands,  to  make  suck  exportation  from 
4mr  North  American  plantations,  for  it  is  impossible  by  the  ex- 
press wording  of  that  statute  to  consthie  the  same  as  extending 
to  the  North  American  colonies.     Upon  the  1 3th  section  of  the 
act  28  Geo.  5.  c.  6.  an  order  has  been  made,  dated  30  Decem- 
ber 1817,  permitting  such  importation  as  is  directed  hj  the 
This  order,  togtOer  with  the  form  of  the  licence^  is  to 


(I)  As  to  what  theaa  oountries  are,  see  49  Geo:  3.  c.  27.  9. 14. 
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Of  the  Trtde  be  found  in  Mr.  Pope's  Law  of  the  Customs  and  Excise  (1). 
su**  *^^^"'^**  And  the  14th  section  declares,  that  no  goods  whatever  shall  be 
Amerioi.  imported  from  the  said  United  States  by  sea  or  coastwise,  or  np 

the  river  St.  Lawrence^^tMit  the  sea^  into  the  province  of  Quebec, 
or  into  the  countries  within  the  government  of  Quebec  (2), 
under  the  penalties  aforesaid.  The  15th  section  states  by  whom 
goods,  &c  forfeited  are  to  be  seized,  and  how  forfeitures  are 
to  be  recovered.  Such,  then,  are  the  provisions  of  this  act, 
which  may  be  called  the  American  G^lonial  Intercourse  Act. 
By  it  American  shipping  is  entirely  excluded  from  any  commu- 
nication with  the  shores  of  our  North  American  colonies,  as 
well  as  of  those  in  the  West  Indies,  except  Turks  islands, 
being  part  of  the  Bahamas,  and  even  then  it  is  confined  to 
ships  coming  in  ballast  for  the  sole  purpose  of  exporting  salt. 
The  prohibition  contained  in  the  14th  section  of  the  American 
colonial  intercourse  act  (S),.  as  to  importation  from  the  United 
States  into  the  province  of  Quebec^  has  been  considerably 
modified  by  the  act  29  Geo.  S.  c.  16.  The  case  of  emergency 
excepted  in  the  18th  section  of  this  act  (S),  does  not  extend  to 
the  province  of  Quebec,  now  called  Lower  and  Upper  Canada^ 
but  only  to  the  provinces  of  Nova  Scotia  or  New  Brunswick^  or 
to  the  islands  of  Cape  Breton,  St.  John's,  and  Newfoundland. 
It  was  thought  advisable^  that  in  like  case  of  public  distress,  the 
same  provision  should  bemade :  by  that  act  it  is  declared  law- 
ful for  his  Majesty  in  council  by  order  to  authorize,  in  case  of 
necessity,  the  importation  of  bread,  flour,  and  Indian  com  and 
live  stock,  as  well  into  the  province  of  Quebec^  as  into  all  the 
countries  bordering  on  the  coast  of  Labrador^  for  the  then 
ensuing  season  onb/,  from  the  United  States,  for  the  supply  of 
the  fishers  there,  provided  such  importation  is  mkle  in  British  • 
huiU  ships,  owned  and  navigated  acconfing  to  law.  And  if 
such  importation  is  made  in  foreign  vessels,  the  forfeiture  of  the 
ship  and  goods  ensues.  The  seizure  is  to  be  made  by  the 
commander  of  any  of  his  Majesty's  vessels  of  war,  and  others 
mentioned  in  the  second  section.  This  liberty  of  importation 
from  the  United  States  into  the  province  of  Quebec,  or  rather, 
since  the  act  of  SI  Geo.  3.  c.  Sl.j  into  the  provinces  of  Lower 


(1)  Note  a.  title  135.  rule  27.  two  parts,  called  Upper  and  Lower 

(2)  As  to  what  countries,  and  Canada:  each  diyision  has  a  le* 
bow  much  of  America  is  adied  gblative  cotmcil  and  an  assembly. 
thejproFince  of  Quebec,  see  sUt.  See  stat.  31  Geo.  3.  c«  31.  49 
14. Geo.  3.  C.83.    The  proriAoe  Geo. 3.  c.27.  s.  14. 

Qf  Quebec  is  now  dirided  into  (3)  28  Geo.  3.  c.6. 
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and  Upper  Canada,  is  furth^  extended  by  the  act  of  SO  Geo.  3.  Of  the  Tnd« 
c. «.  sect  1,  which  makes  it  lawfiil  for  the  governor,  Keutenant-  jIlL'rf^""** 
gofenior,  or  commander  in  chie^  to  authorize  the  importation  America. 
bjrsea  or  coastwise,  or  up  the  river  St.  Lawrence  from  the  sea, 
of  neat  cattle^  sheep,  hogs,  poultry,  or  live  stock  of  any  sort, 
bread,  biscuit,  flour,  or  grain  of  any  sort,  and  some  other  vege- 
table commodities,  from  the  United  States,  in  British-built  ships, 
owned  and   navigated  according  to  law.    This   act  likewise 
contains  an  enactment  as  to  who  may  seize,  precisely  similar  to 
the  second  section  of  the  act  29  Geo.  8.  c.  16.     By  the  stat. 
30  Geo.  3.  c  29.  all  goods  whatsoever,  being  the  growth  or 
production  of  any  of  the  countries  bordering  <mi  the  province 
of  Quebec,  and   legally  imported  by  land  or  inland  navigation 
from  any  of  such  countries,  may  be  imported  into  Great  Britain 
under  the  same  duties  and  conditions,  and  subject  to  the  same 
penalties,  as  if  the  same  were  of  the  growth  or  production  of  the 
said  province  of  Quebec;  provided  it  shall  appear  by  certificate 
und^  the  hands  and  seals  of  the  collector  and  comptroller  of 
cnstoms  there,  and  of  the  naval  officer  there,  that  the  same  were 
legally  imported  by  land  or  inland  navigation.     If,  then^  some 
statutes  have  been  enacted  to  relax  the  law  of  importation  into 
these  provinces  of  Upper  and  Lower  Canada  in  one  way,  so 
also  have  others  been  so  passed  to  restrain  and  prohibit  impor- 
tation in  another.     The  14th  section  of  the  28  Geo.  S.  c.  6. 
left  the  inland  importation,  and  the  importation  down  the  river 
St.  Lawrence  tamards  the  sea^  entirely  open  and  unrestrained, 
and  by  these  means  goods,  not  of  the  growth,  production,  or 
manofiictnre  of  the  United  States,  found  their  way  into  Quebec ; 
to  prevent  this  in  future^  it  is  enacted  by  stat.  52  Geo.  8.  c.  66* 
aect  1.  that  do  goods,  except  goods  of  the  growth^  production^ 
or  manu&cture    of  the  territories  of  the  United  States  of 
America,  shall  be  brought  from  the  said  States  by  inland  na- 
vjgatioD  or  land  carriage  into  the  provinces  of  Lower  or  Upper 
Canada,  under  the  penalty  of  the  forfeiture  of  all  such  goods, 
or  the  value  thereof  together  with  the  vessel  or  carriage  in 
which  they  shall  be  brought.    It  will  be  found  from  the  12th 
iection  of  the  act  28  Geo.  S.  c.  6.  that  all  American  produce  is 
excluded  from  importation  into  Nova  l^tia  or  New  Brunswick, 
or  the  idands  of  Cape  Brelpn^  St.  John>,  or  Newfoundland, 
except  in  case  of  great  public  emergency.    It  was  found  neces- 
ttry  to  relax  this  rule,  as  &r  as  it  respected  Nova  Scotia  and 
New  Brunswielt ;  and.therefore^  by  the  stat.  SS  Geo.  S.  c.  50.  it  is 
permitted  to  import  pitchy  tar,  and  turpentine  of  the  growth^ 
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producdon,  or  manufacture  of  the  United  Statei,  in  British*built 
ships  owned  and  navigated  according  to  law,  into  those  two 
provinces.  And  by  the  48  Geo.  S.  c.  125.  governors  of  Nova 
Scotia  or  New  Brunswick,  or  islands  of  Cape  Breton  or  St. 
John's,  by  the  advice  and  consent  of  their  respective  councils, 
may  authorize  the  importation  of  the  articles  enumerated  in  the 
first  section  of  the  act  28  Geo.  S.  c.  6.  for  a  limited  time,  from 
the  United  Stat^  for  the  •  purpose  of  exportation  to  any  other 
of  the  British  colonies ;  and  all  the  benefits  and  regulations 
mentioned  in  that  act  in  regard  to  the  North  American  colo- 
nies, West  India  possessions,  and  countries  bordering  on  the 
United  States^  we  have  seen  are  extended  to  Demerara^  Ber- 
bice  and  Essequibo.  (1) 

These  are  the  principal  regulations  of  this  branch  of  the  trade 
between  the  United  States  and  the  colonies  of  North  America. 
The  same  policy  that  directed  our  colonial  system,  before  the 
independence  of  the  United  States  was  established,  and  whic]l^ 
we  have  seen,  prohibited  as  far  as  practicable  the  intercourse  of 
any  other  independent  state  with  the  British  plantations,  seems 
to  have  been  observed  with  respect  to  America ;  and  when  we 
consider  the  propinquity  of  tliat  state  to  our  colonies,  and  her 
increasing  maritime  strength,  it  will  be  obvious  that  the  utmost 
caution  ought  to  be  observed  in  introducing  any  relaxation 
of  the  general  line  of  policy  in  this  part  cf  our  navigation 
system* 

Having  thus  considered  all  the  regulations  of  the  navigatioii 
laws,  it  will  now  be  prefer  concisely  to  inquire,  what  is  to  be 
deemed  an  ^^  impof^tation^*'  so  as  to  create  a  forfeiture  within 
the  meaning  of  the  several  enactments  relating  to  navigatiim* 
The  regulations  introduced  by  the  hovering  acts  relating  to 
smuggling,  will  hereafter  be  considered.  The  general  rule  isy 
diat  the  importation  of  goods  is  always  accounted  from  the 
time  of  the  ship's  coming  within  the  limits  of  the  port,  with  Wr 
teat  to  lay  the  goods  on  land  (2).  At  a  time  when  the  importar 
tTon  of  French  goods  was,  prohibited^  a  ship  laden  with  Frenoh 
wines  from  Spain  to  Ireland,  was  driven  into  Plymouth  by  streu 
cf  vieaihef\  and  it  was  submitted  to  the  law  oflkevs  whether 


(1)  Ante.  240,  \. 
(2) 


,  Chalmers,  Col.  Op.  vol.  2. 
p.  280.  The  mere  act  of  coming 
mto  port,  though  without  breaking 


bulk,  is  jMrimafaeie  evidence  of  an 
importation.  £dwards  Adm- R^ 
135.    Ei'ans'  Stat.  2  vol.  659. 
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was  an  importation.  Sir  Robert  Skwjer  said,  that  if  a  ship  what  it  an 
was  bound  to  a  foreign  port,  but  in  pursuing  her  voyage  was  P^***^*** 
driyen  into  an  English  port  by  stress  of  weather ^  it  would  be  no 
importation ;  but  if  she  was  bound  to  an  English  port,  or  came 
with  a  design  to  land  the  goods  in  England,  the  coming  in  by 
stress  of  weather  would  not  prevent  the  incurring  of  the  penalties 
imposed  for  an  illegal  importation.  Sir  George  TreBy  wasf  of 
the  same  opinion;  but  declared  that  it  was  not  to  be  extended 
where  there  was  malaJideSf  and  a  positive  intent  to  breal  the 
law  ( 1  )•  On  another  occasion,  Sir  Robert  Sawyer  gave  a  different 
opiiuon,  and  declared  that  the  coming  in  of  a  ship  into  port  in 
stress  of  weather  is  no  importation  within  the  act,  and  the  intention 
to  break  the  law  could  work  no  forfeiture.  Mr.  Constantine  Phipps 
agreed  with  Sir  Robert  Sawyer;  for,  said  he,  an  intention  to  break 
the  law  should  not  subject  the  ship  and  goods  to  forfeiture;  for 
the  merchants  and  owners  might  have  altered  their  voyage,  and 
ordered  the  ship  to  some  other  port;  and  a  bare  intention  to 
break  the  ace  of  psErliament  is  not  punishable,  nor  can  the  in- 
tention make  any  alteration  in  this  case,  in  strictness  of  law ; 
fer  the  only  point  in  issue  upon  the  information  would  be,  whether 
Ae  goods  were  imported  contrary  to  the  act;  and  he  never 
loiew  diat  the  coming  in  of  a  ship  by  stress  of  weather  was  ever 
CMftwtrued  an  importation.  .  Mr.  Warde  and  Sir  Francis  Pem- 
ftcifton  held  that  the  intention  did  .not  alter  the  case,  and  that 
coming  in  by  stress  of  weather  could  not  be  an  importation  (6). 
We  inay  therefore  conclude,  that  the  coming  in  by  stress  of  ^  • 
weather  is  no  importation  under  the  act  of  navigation  (3). 
Where  a  ship  loaded  with  teas  was  driven  into  Yarmouth 
harbour.  Sir  Philip  Yorke  clearly  held  it  not  a  case  to  proceed 
upon;  he  seems  to  have  paid  no  regard  to  the  circumstances 
which  shewed  the  ship  to  be  bound  to  Newcastle,  contrary  to 
the  declaration  of  the  master,  who  alleged  he  was  bound  for 
North  Bergen  (4).  Where  a  Dutch  ship  was  stranded  on  the 
coast  of  Sussex,  with  goods  the  product  of  Surinam^  Sir  Philip 
Yorke  was  of  c^inion  that  the  goods  might  be  admitted  to  an 
entry  if  the  commissioners  of  the  customs  were  satisfied  they  were 


(1)  Reeves,  2d  ed.  197. 

(2)  Reeves,  Isted.  256.  2ded. 
198. 

<3)  To  same  effect,  see  Sir  Wil- 
liam Scott's  judgment  in  case  of 
Ahby,  5  Rob.  Rep.  25 1 .  and  case 
of  the  EleiaQor^  Eklwards  Ad.  Rep. 
1.35.  and  post :  and  the  case  as  to 


deviation  in  insurance  cases,  Fos- 
ter and  Wilmer.  2  Stra.  1249. 
Carter  v.  Roy,  id.  Marshal  on 
Insurance,  1st  ed.  ^lOG,  7. 

(4)  Ante,  170,  &c.  Astotheim- 
portationoftea,  seePope,  tit.  1S4. 
and  Stat.  11  Geo.  1.  c.  30.  s.  8. 
Reeves,  l^t  ed.  256.  2ded.  196. 
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What  is  an  fairly  stranded,  withont  any  fraudalent  intent  to  e?ade  the  act 
ropoitauon.  ^^  navigation ;  for  the  prohibition  of  that  act  was  not  an  abso- 
lute prohibition  of  the  impoitation,  but  only  a  qualified  one,  as 
in  case  they  were  imported  in  ships  not  duly  navigated,  or  from 
any^place  not  being  the  place  oS  their  growth,  production,  or 
manufacture,  or  from  the  ports  where  they  had  riot  been  usually 
first  shipped  for  transportation ;  and  stat.  5  Geo.  I.  c.  II.  s.  IS. 
has  declared  that  all  strandcid  goods  should  be  liable  to  the  same 
duties  as  if  they  had  been  regularly  imported.  As  to  the  frauds 
that  might  be  committed  under  the  colour  of  stranded  goods, 
the  commissioners  might  always  ^cercise  their  judgment,  whether 
it  was  a  case  where  the  goods  should  be  admitted  to  an  entry  or 
not  (1) 

Before  the  hovering  act  (2),  when  small  vessels  loaded  with, 
brandy  used  to  come  into  port  in  the  night-time  in  moderate 
weather,  without  any  urgent  necessity.  Sir  Edward  Northey 
held  that  that  would  be  an  importation,  although  no  bulk  was 
broken,  if' such  inteiUco\jlA  be  clearly  proved;  and  Sir  Dudley 
Ryder  said,  that  the  mere  coming  within  the  limits  of  a  port> 
without  any  intent  to  break  bulk^  is  not  looked  wpon  as  an  im- 
portation within  any  of  the  acts^  either  to  make  the  customs  b«* 
come  due,  or  subject  the  ship  or  goods  to  forfeiture^  or  to  oblige 
the  master  to  report  or  make  an  entry,  or  to  require  a  coast 
cocket.  (S) 

We  come  now  to  the  judicial  decisions  on  this  head^  of  which 
we  shall  find  but  few. 

There  was  an  information  of  seizure  of  goods  in  a  ship  that 
was  twenty  miles  below  the  Hope,  but  within  the  lunits  of  the 
port  of  London ;  a  new  trial  was  moved  for  upon  a  doubt^ 
whether  tUis  could  be  said  to  be  an  importation  ?  but  the  new 
trial  was  refused,  and  it  was  therefore  concluded  the  court  judged 
this  to  be  an  importation  (4).  Where  a  ship,  some  of  the  ma- 
riners of  which  secretly  carried  teas  on  boi^  from  Ostend  to 
Lisbon,  came  to  the  port  of  G>wes  to  mend  her  bowsprit;  she 
was  seized  by  the  o£Scers,  after  which  some  goods  were  run  to 
the  sailors.     The  chief  baron  (5)  held  this  notto  be  an  importa- 

(1)  Reeves*  2ded.  199.  (5)  Attorney  General  v.  Jack- 

(2)  5Geo.  U  ell.  son,     Bunb.  236.     Anno  1727. 

(3)  Reeves,  1st  ed.  256.  2ded.  Reeves,  261,  Com*  Diff.  Nanga- 
200.  tion,I.2. 

(4)  Bunbury,  79. 
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tioo  within  the  act  of  navigation,  and  that  such  running  did  not  Wbit  iian 
amount  to  a  forfeiture^  because^  after  the  seizure^  the  ship  wa*  "^P^''^^^"' 
in  the  power  and  controul  of  the  o£Bcers;    but  the  jury  gave  a 
verdict  for  the  forfeiture,  thinking  the  coming  into  Cowea  was 
only  a  pretence,  and  the  running  afterwards  declared  the  first 
intent  to  have  been  fraudulent  ( 1 )'.  It  had  been  usual,  on  the  trial 
of  informations  for  forfeiting  goods  illegally  imported,  to  pro- 
duce the  master  of  the  ship  as  a  witness  for  the  defendant,  and 
no  objection  was  made  to  his  competency,  eq)ecially  if  there 
was  no  information  for  forfeiture  of  the  ship,  till  a  case  which 
happened  in  1723,  when  it  was  insisted  that  the  ship  as  well  as 
goods  was  forfeited,  and  the  objection  was  held  to  be  good, 
AoGCHrdingly,  in  1724,  at  the  trial  of  an  information  on  stat  9 
&  10  W.  3.  c.  10.  s.  S.,  for  importing  Indian  silks,  the  master 
of  the  ship  being  offered  as  a  witness  for  the  defendant,  he  was 
refused  by  lord  chief  baron  Eyre,  because,  although  no  prose- 
cution had  yet  been  commenced,  he  was  liable  to  one  (2).     Iil'^ 
die  case  of  Idle  v.  Vannech  (3)  it  was  contended  for  the  defendant, 
who  was  prosecuted  for  bringing  goods  from  Rotterdam,  not 
being  the  place  of  their  growth,  that  the  goods  were  brought 
either  by  the  passengers  or  the  mariners,  without  the  knowledge 
or  privity  of  the  master ;  and  it  was  hard  to  subject  the  master, 
and  much  more  the  owner,  to  a  loss  for  a  cause  of  forfeiture 
which  they  could  not  prevent;  and  they  relied  on  stat  27  Edw.  3* 
c.  19.  and  stat.  38  Edw.  3.  c.  8.    But  lord  chief  baron  Pengelly 
said,  his  present  thoughts  were^  that  knowledge  in  the  master 
was  not  necessaiy,  for  the  act  is  an  express  prohibition^  without 
any  h'mitation  or  qualification,  and  the  fiurt  proved  came  directly 
within  the  description  of  the  act ;   the  forfeiture  was  upon  .the 
goods  themselves,  and  not  iq)on  the  person:   the  intention  of 
the  law  was  to  support  trade,  and  therefore  it  might  be  presumed 
all  persons  would  take  the  utmost  care  trade  should  be  carried 
oa  without  fraud :    the  owner  is  to  take  care  what  master  he 
employs^   and  the  master  what  mariners  and  what  passengers 
he  takes  in ;  and  being  "  exercitar  naiois,^^  and  having  the  entire 
controul  of  the  ship^   he  may  search  and  eicamine  when  and 
where  he  will :  no  damage  accrues  to  the  owner^  for  he  may 
zecover  against  the  n^ister  for  the  forfeiture  of  the  stiip^  accruing 
by  his  d^uilt ;  and  (as  he  thought)  the  master  might  recover 
against  a  passenger  who  caused  a  forfeiture;   there  is  more 
■  ■ 

(1)  Anno  1727-  (3)  Bunbury,  238.    Com.  Dig. 

(2)  Banbttiy,  140.  NavigaUon.  1. 2-     Bvans'  Stat.  2 

vol.661,  n.  5.' 
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Av^hat  ban        reason  tiie  owner  should  suffer^  as  he  had  benefit  of  the  freight 
mportition.       ^hich  occasioned  the  forfeiture;   the  master  Js  to  report,  and 
therefore  is  obliged  to  see  what  he  does  report.     Such  was  the 
opinion   delivered  by  the  \:hief  baron,  though  he   meant  to 
reserve  the  point  for  the  opinion  of  the  court;  but  it  turned  oat 
not  to  be  necessary,  for  the  jury  found  that  the  defendant  had 
actual  knowledge  of  the  fact.     On  a  motion  for  a  new  trials 
'    all  the  barons  agreed  in  opini(»i,  that  notice  in  the  masteiP  was 
not  necessary  to  create  a  forfeiture  upon  this  act,  though,  for  a 
.     small  matter,  they  thought  it  hard  a  ship  should  be  cond^emned. 
These  are  the  words  of  the  act  S8  Edw.  3.  c.  8^  of  which  it  is 
much  doubted  whether  it  be  not  repealed.     On  a  8absequ<»t 
occasion  (I),  in  1739,  this  distinction  was  made  upon  the  point 
by  lord  chief  baron  Reynolds,  namely,  Whether  the  goods  s© 
brought  were  or  were  not  part  of  the  ^argo  ?  and  therefore,  if 
mariners  or  passengers  privately  bring  over  a  smaU  parcel  of 
goods,  they  are  not  to  be  looked  upon  as  part  of  the  cargo,  and 
It  would  be  hard  the  ship  should  be  forfeited  for  such  a  cause; 
This  question   was  again  moved  in  6  Geo.  S.  in  Mitchell  t. 
Torup  (2),  being  an  information  on  the  fourth  section  of  the 
act  of  navigation  for  the  importation  of  221  lbs.  of  tea  from 
Norway,  which  were  found  by  the  jury  to  have  been  put  on 
board  by  the  mariners  without    the  knowledge,  privity,    of 
consent  of  the  master,  mate,  or  owners;  and  chief  baron  PaAer 
observed  that  the  words  of  the  act  in  the  first,  second,  third,  and 
foturth  sections  were  all  equally  negative,  absolute,  and  prohibi- 
tory ;  they  operate  both  on  the  goods  and  the  ship,  and  there 
is  not  a  syllable  that  hints  at  the  privity  or  consent  of  the  master, 
niate,  or  owners :    the  reason  of  peiming  the  section  in  such 
strong  terms  was  to  prevent  as  much  as  possible  its  being  levaded; 
for  if  the  privity  or  consent  of  the  master,  mate,  or  owners  had 
been  made  necessary,  the  provisions  of  the  act  would  have  been 
defeated.     That  it  also  appeared  that  the  twdflh,  thiiteentli^ 
and   fourteenth  sections  did  not  contradict  but  enforced  thfe 
words  of  the  fourth  clause;  and  that  when  the  whole  act  was 
finder  the  consideration  of  the  legislature  at  sev^'al  subsequent 
periods,  as  at  the  times  of  making  stat.  14  Geo.  2.   c.  96., 
*  17  Geo.  2.  c.  36.,  25  Geo.  2.  c.  32.,  no  rekxation,  to  make  the 
privity  ot  consent  of  the  master,'  mate,  or  -owners  necessary  to 


(1)   Bunbury,  282.     Reeves,         (2)  Parker,  227;  and  see  At- 
264i    Com.  Dig.  Navigation^  !•  2.    torney  GeDcral  v.  Jackson.  Bunb. 

236.    Com.  Dig,  Nav^on,  1. 2. 
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ferfeitare^  todc  pkce.  As  to  the  objection  ntade  by  the  de-  What  u  an 
fendant,  that  the  penalty  impded  by  tlie  fearth  section  only  ap-*^"'^'^'^''"' 
plies  wh&e  there  is  some  crine  or  guilt,  and  none  can  be  im- 
puted to  the  master^  niat^  or  omiers  without  thar  privity,  be 
answered,  that  thongh  penalties  and  forfiottures,  generally  speah- 
ing,  are  the  consequence  of  some  crime  or  guilt,  yet  neither  of 
them  necessaiily  imply  the  one  or  the  other,  though  puniabniient 
dways  does :  as  in  case  of  ^e  sword  of  to  innocent  man  being 
ievfeited  if  murd^  committed  with  it;  so  of  deodlmds ;  so  of 
horses  of  innoeent  owners  upon  which  robberies  are  eommkted, 
forfeited  by  stat.  4  W  &  M.  c.  8. ;  so,  under  the  revenue  laws^ 
the  forfeitures  of  boats,  carriages,  horses,  cattle,  and  other  thrngs: 
and  by  this  fourth  section,  the  forfieiture  is  not  upon  the  person 
bat  on  the  ship,  not  in  personam  but  in  rem  (1).  Informatiooi 
^pere  also  constantly  drawn  without  alleging,  privity;  and  as 
more  need  not  be  proved  than  laid,  the  finding  of  the  jury  tb^ 
the  importation  in  question  was  without  the  privity  of  the  master, 
nate^  or  owners,  was  nugatory  and  void,  not  being' qpmprised  hi 
the  issue.  The  navigation  act,  he  observed^  had  aitered  the 
58  Edw.  8.  c.  8.,  which  protected  ships  from  forfoituxe  fer 
small  things  put  on  board  without  knowledge  of  the  owner,  by 
an  express  prohibition,  without  restriction  or  limitation,  as  mo* 
effisctual  means  of  preventing  the  mischief  to  ensue ;  and  bj 
itat.  9  Geo.  2.  c.  35.  3  Geo!  3.  c  22.  s.  5.  5  Geo.  3.  c.  43.  audi 
amaU  quanlitiea  as  6 lbs.  and  20 lbs.  were  sufficient;  thou^  no 
quantity  so  small  as  not  to  be  found  by  reasonable  search,  neiF* 
tiier  would  nor  ought  to  create  a  forfeiture,  de  minimis  nam 
cmral  les.  He  gave  a  like  answer  to  the  ofagcscticm  rested  on 
27  Edw.  3.  c.  19.,  that  no  merchant  should  forfeit  his  goods  for 
trespass  and  forfeiture  of  his  servant ;  that  the  navigation  act  waa 
snbaequent  to  it,  and  that  the  owner  must  take  care  what  master, 
and  the  master  what  mariners  were  employed.  .  He  also  cited 
the  uniform  authorities  of  chief  barons  at  nisipriusj  in  Foster  v. 
VbOips,  C  B.  Montague,  m  1722;  C.  B.  GUbert,  in  Gate* 
house  T*  Ayroch,  Trinity  1725 ;  and  of  C.  B.  Pengelly,  in  Idle 
▼•  VannedL  (2),  before  mentioned,  where  the  barons  ajpreed  with 
him  on  a  motion  for  a  new  trial,  and  in  which  case  the  27  & 
SS  Edw.  3.  were  cited.  He  noticed  the  distinction  made  by 
C.  B*  Reynolds,  as  to  the  goods  being  a  part  of  the  cargo  or  not; 
ttid  recognised  it,  though  he  considered  the  quamlity  in  this  case 
nctsosmailaatodlovritaadqptieaii*  ^ 


(1)  Reeves,  267.  (2)  Anit,  247. 
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What  is  an  On  the  subject  of  the  repeal  of  those  saving  statute8,.27  Edw.  3* 

Importtdon.       ^^  j^^  ^j  gg  £j^^  ^  ^^  g^^  ^^^^^  ^^]^  ^^jjj  ^^j^^g .   j^^^  indeed 

from  the  absolute  wording  of  the  clauses  in  the  act  of  navigation, 
and  the  subsequent  statutes,  as  well  as  from  the  general  policy 
of  such  a  repeal,  it  seems  to  fiivor  the  opinion  that  these  acts, 
of  Edward  S.  are  now  in  force*  Mr.  Reeves  observes,  that  **  not- 
withstanding these  judgments  against  the  appli6ation  of  the 
statute  88  Edw.  3.  c*  8.  to  the  act  of  navigation  and  other  acta 
passed  since ;  it  seems  now  to  be  the  prevailing  opinion  that 
this  statute  is  not  repealed  by  subsequent  acts,  however  absolute 
in  their  prohibition ;  and  that  it  ou^it  to  have  its  influence  in. 
construing  cases  of  forfeiture.  But  that  the  statute  27  Edw.  3. 
c.  19«  is  not  considered  in  the  same  light;  instances  frequently 
occur  where  forfeitures  airise  from  the  conduct  of  a  servant ;  but 
to  allow  this  as  a  plea^  would  open  a  door  to  all  sorts  of  fraud.. 
The  opinion  of  the  custom-house  on  these  laws  may  be  inferred 
from  the  collection  they  have  printed  of  the  laws  of  the  customs, 
which  they  conceive  to  be  in  force ;  they  have  inserted  the  statute- 
38  Edw.  3.,  but  statute  27  Edw.  3.  they  have  excluded  (1)." 
The  statute  27  Edw.  3.  is  also  omitted  in  Mr.  Pope's ,  collec- 
tion (2)^  and  this  therefore  may  be  inferred  to  be  the  opinion  <^ 
the  custom-house.  On  what  ground  one  of  these  statutes  should 
be  considered  repealed,  and  the  other  not,  does  not  appear; 
the  provision  in  tfie  statute  27  Edw.  3.  is  that  no  merchant 
should  forfeit  his  goods  for  the  trespass  and  forfeiture  of  his 
servant ;  and  the  provision  of  the  statute  23  Edw.  3.  is,  no 
owner  shall  lose  bis  ship,  for  a  small  thing  put  therein,  not 
customed,  without  hi^  knowledge;  now  these  provisions  are  in 
fiu^  the  same^  and  their  operation  alike,  except  that  the  last  is 
more  general  than  the  former.  If  my  servant  puts  on  board  any 
vessel  prohibited  goods,  my  ship  shall  not  be  forfeited;  and  if 
a  passenger  by  my  ship  puts  on  board  a  like  article,  my  ship 
shall  not  be  forfeited :  the  one  is  saved  by  the  act  27  Edw.  3. 
and  the  other  by  the  act  38  Edw.  The  27  Edw.  3.  might 
perhaps  b^  considered  virtually  repealed  by  the  general  wording 
of  the  act  38  Edw.  3. ;  and  if  so,  why  should  not  the  act 
38  Edw.  3.  be  placed  on  the  same  foundation,  and  be  con^dered 
virtually  rq)ealed  by  the  general  and  absolute  wording  ^f  the 
act  of  12  Car.  2.  c.  18.;  and  the  following  case  mi^  by  analogy 
be  considered  as  in  some  measure  applicable  to  inijportation. 
This  was  the  case  of  the  Attorney  General  v.  Pongett,  in  thfi* 

(1)  Reeves,  2d  ed.  207.  See  also        (2)  Pope,  tit.  2.  rule  2. 
Evans'  Statates,  2  vol.  659.  n.  1. 
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Exchequer  (1) ;  on  a  question  concerning  the  payment  of  export  what  ism 

duty.  Baron  Wood  gave  it  as  his  opinion  that  the  goods  shipped   ^^^^'^ 

coold  not  be  considered  as  eoqported,  until  the  diip  had  cleared 

the  limits  of  the  port ; '  Baron  Richards  was  of  the  same  opinion, 

and  judgment  was  given  for  the  Crown.    And  in  a  late  case  it 

was  held,  that  though  unlading  and  putting  on  shore  contrary 

to  the  navigation  act  respecting  trade  with  the  colonies,  is 

necessary  to  complete  a  forfeiture,  yet  a  voyage  with  the  intent 

to  violate  the  Jaw,  being  illegal^  a  policy  on  the  ship  engaged  in 

it  is  void.  (2) 

It  is  an  established  doctrine  in  the  customJiouse^  that  general 
pn^bitions  upon  trade  did  not  operate  with  respect  to  goods 
taken  bs  prize.  In  consequence  of  this,  it  is  the  practice  wheti 
goods  -  have  been  condemned  as  prize  at  Gibraltar,  in  Ireland, 
or  in  any  of  his  Majesty's  dominions  abroad,  to  permit  them  to 
be  imported  into  England,  if  brought  hither  from  those  places 
in  die  common  way  of  trade;  and  the  duties  have  in  such  cases 
been  permitted  to  be  taken,  even  where  the  goods,  thou^  con* 
demned,  were  discharged  by  a  sentence  of  reversal.  But  in  a 
case  where  an  East  India  ship  of  great  value  had  been  captured 
and  carried  into  Ireland,  the  commissioners,  befpre  they  allowed 
the  importation,  wished  to  have  the  opinion  of  the  law  officers : 
when  Mr.  Henley  declared  it  to  have  been  established  upon  very 
solid  grounds,  that  the  acts  prohibiting  importation  of  particular 
commodities  are  i^plicable  only  to  importations  in  a  course  of 
trade  ;^  and  he  held  tiiat  English  merchants  purchasing  the 
cargo  of  this  ship  in  Ireland,  might  import  it  into  England,  as 
diey  would  stand  in  the  place  of  the  captors,  and  the  commis- 
sioners were  not  justified  by  any  law,  either  regarding  the  nation 
in  general  or  the  East  India  company  in  particular,  in  refusing 
to  permit  the  importation  and  entry  of  such  a  cargo.  Where 
a  prize  ship  laden  with  sugars  was  carried  into  Montserrat,  to 
be  condemned,  and  was  from  thence,  without  unloading,  carried 
into  Antigua;  this  was  held  by  Sir  Dudley  Ryder  not  to  be 
sndi  an  importation  at  Montserrat  as  to  subject  the  sugars  to 
the  duty  imposed  on  the  importation  of  such  sugars  into  that 
island  (3).  Thus  fiir  may  prize  goods  be  considered,  upon 
general  reasoning ;  but  a  shorter  answar  to  such  question  is^ 
that  prize  goods  are  specially  excq>ted  by  sect.  15.  of  the  act  of 


(1)  2    Price's    Reports,     381.         (2)  Lnbboch  v.  Potts,  7  Ewt, 
l^o^Q,  Navigation,  tit.  1.  455,  6. 

(3)  Reeves,  2ded«  199. 


25«  Of  the  Nmigaiim  Laws  [Ch.  6. 


What  Uan  lunrigatioii^  which  pfoyiaibn  k  Bot  referred  to  in  any  of  the  law 
mporutioa.  opinioiK  on  this  point:  -yet  where  goods,  the  product  of  a 
Britidi  phmtation,  were  taken  prize  by  the  Frendi  and  carried 
into  France;  and  the  xierdiants  in  England^  to  whom  they  had 
been  oomigned)  meant  to  porcbase  them,  if  they  could  be  per- 
Bttjtted  afterwards  to  import  them;  Sir  Dudley  Ryder  held,  that 
however  reasonable  diis  might  be  in  itself,  the  act  of  navigadon 
was  so  plain  apon  the  point,  that  if  those  goods  shoald  be  im*- 
ported  from  France,  they  would  in  \m  opinion  be  forfeited,  and 
the  commissioners'  licence  or  warrant  to  admit  them  to  an  entrf  , 
as  was  proposed,  would  not  dispense  with  the  forfeiture. 

Of  the  Regula-  Every  prorihion  which  we  have  hitherto  noticed,  has  for  its 
u«is  respeaing   objeet  to  ciiiMrce  some  or  all  of  these  three  requisites:  that  dbe 

Bntish  Shipping        "^  »  , 

;ind  British        ships  employed  be  British  owned,  Britkh  built,  and  Britiah  navi- 

annen.         gated ;  requisites  that  appear  esaentiaUy  necessary  to  be  enforced^ 

in  ixder  to  pieacrve  the  real  prosperity  and  strength  of  a  trading 

nation,  such  ar  Great  Britain^    Therefore  it  will  now  be  necea* 

savy  to  aacertain  what  the  phrases  Britiah  cwned,  British  bmUf^ 

,  and  Bntish  lumgated^  ai«  legi^y  understood  to  signify. 

Brittth  owned.  A  ship  is  Considered  as  British  owned  when  it  belongs  to 
some  of  his  Majesty's  sutjects  in  Great  Britain,  Ireland,  Jerseys 
Guernsey^  or  the  Isle  of  Man,  or  some  of  the  Idng^s  colonies^ 
plantations,  islands,  or  territories  in  Asia,  Ai&ica,  or  Ame^ 
rica (1) ;  but  nosubject  whose  usual  residence  is  in  any  country 
not  under  the  dominion  of  his  Majesty,  is  to  be  deemed  a  Britiib 

.  '  subject  for  this  purpose  during  such  residence,  unless  he  be  a 

member  of  some  British  foctory,  or  agent  for  or  copartner  in  a 
house  or  copartnership  actually  carrying  on  trade  in  Great  Bri- 
tain or  Lrdand. 

Of  the  necessity  We  have  Seen  that  in  the  earlier  stages  of  our  navigation  lawt^ 
i^^ngj^n'^.  mimerous  advantages  were  enjoyed  by  vessels  British  ofwnedj 
^*^*  though  they  were  not  built  in  this  countiy,  or  as  it  is  termed 

Britisk^'buiU  i  and  sfaip^bailding  was  not  sufficiendy  advanced 
to  justify  the  legislature  in  confining  the  privileges  of  Britiah 
ships-  to-  those  vessels  built  in  this  country.  But  in  the  last 
century  the  great  increase  of  our  shipping  rendered  it  expedient 
to  adopt  such  a  measure;  and  it  was  accordingly  enacted  by  the 
26  Geo.  3.  c.  60.  s.  1.,  that  no  ship  or  vessd  foreign«buUt  (ex- 

(1)  26  Geo.  3.  c«60.  s.8. 
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eept  yessels  taken  and  condemned  as  lawful  pai2£)iii^  any  ship  Of  the  Reguia- 
or  vessel  built  or  rebuilt  upon  any^-^ign-made  keel  or  bottom»  BrkLhaJT^t^ 
in  the  manner  heretofore  practised,  although  owned  by  British  and  Bridsji 
subjects  and  navigated  according  to  law,  shall  b^  entitled  to  any     ^'"^'*' 
of  the  privileges  or  advantages  of  a  British-Auf//  ihvp^  or  of  a 
ship  owned  by  British  subjects;  and  that  all  the  said  privileges 
and  advantages  shall  hereafter  be  confined  to  such  ships  only  af 
are  "mhoUy  of  the  huilt  of  Great  Britain  or  Ireland,  Guerm^^ 
Jo'seyy  and  the  Js&  qfMany  or  of  seme  of  the  colonies,  planta* 
tkms,  islands^  or  territories  in  Asia,  Africa,  or  America,  which 
BOW  belong,  or  at  the  time  of  building  of  such  ships  or  vessels 
did  belong,  or  which  may  hereafter  belong  to  or  be  in  the  pos* 
session  of  his  Majesty,  his  heirs  or  successors.     And  the  second 
section  excepts  from  such  privileges  and  advantages  such  British- 
built  shq)s  as  shall  be  rebuilt  or  repaired  in  any  foreign  port 
OT  place  to  an  amount  exceeding  fifteen  shillings  per  ton,  unless 
such  repairs  shall  be  proved  to  have  been  necessary  to  enable 
die  ship  to  perform  her  voyage  ( 1 ).     By  a  more  modem  statute; 
however,  the  construction  (^the  phrase  British  shipping  has  been 
a  little  enlarged;  for  the  statute  S7  Geo.d.  c.  6d.  s.  1.  recites, 
chat  in  consequence  of  articles  of  capitulation,  whereby  certain 
fereign  colonies  or  settlements,  or  parts  thereof  have  been  or  ' 
may  hereafter  be  surrendered  to  his  Majesty  during  the  present 
VMzr,  certain  foreign  ships  and  vessels  may  have  been  put  or  may 
be  put  under  his  Majesty's  pi^otection,  enacts,  that  all  fweign 
ships  and  vessels  which  in  consequence  of  any  such  capitulation 
sthaJl  have  been  or  may  be  so  put  under  his  MajestfBproteetiani 
sit  the  time  of  or  in  consequence  of  the  surrender  of  any  foreign 
colony  or  settlement,  or  part  of  any  foreign  colony  or  settlement 
to  his  Majesty,*  shall  and  may  be  registered  in  like  manner  as 
ships  taken  and  condemned  as  lawful  prize  may,  by  die  laws 
now  in  force,  be  registered,  and  shall  by  virtue  thereof  become 
entitled  to  the  privileges  and  advantages  of  British  ships  or  vessels, 
wider  the  r^ulations  and  restrictions  herein-after  mentioned. 
Then  follow  certain  provisions  as  to  the  mode  of  r^stering. 
And  the  third  section  enacts,  that  it  shall  be  lawful  for  any  such 
Aip  or  vessel  being  registered,  and  having  a  certificate  of  registry 
as  aforesaid^  and  being  navigated  as  British  ships  are  now  or  may 
hereafter  be  required  by  law  to  be  navigated,  to  import  and 
export  to  and  from  any  place  and  places  *ahatsoeoer,  audi  goods 
and  merchandizes  respectively,  and  none  other,  as  may  be  im- 


(l)  Eeev^s,  2d  ed.  429,430«S08. 
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Of  the  Reguk«  ported  and  exported  by  any  ship  or  veaid  taken  and  condemned 
British^hii^iiig  ^  lawfuI  pHze  s  such  importations  and  exportations  to  be  made 
and  British  in  like  manner^  and  under  and  subject  to  the  like  dutiesi  condi- 
tions, regulations,  and  restrictions,  and  subject  to  the  like  peoal* 
ties  and  forfeitures  for  (he  breadi  thereof^  as  if  the  same  were 
made  by  any  ship  or  vessel  taken  and  condemned  as  lawiiil  prize : 
provided  always,  that  such  ships  and  vessels  so  put  under  his 
Maje^'s  protection  shall  not  be  allowed  to  import  or  export 
any  goods  whatsoever  to  or  from  any  port  in  Eurc^  not  in  the 
possession  of  his  Majesty.  In  all  other  respects  these  vessels 
appear  to  be  in  the  same  condition  with  prize  ships,  which  by 
the  Stat.  SS  Geo.  S.  c.  66.  s.45*  are  to  be  deemed  Briiish-buiU, 

Rcsisti^.  Various  acts  have,  from  time  to  time  been  passed  enjoining  the 

registry  of  vessels,  a  form  without  which  no  vessels  above  a  cer- 
tain burthen  can  obtain  the  rights  of  British  ships.  But  as  these 
acts  are  matter  of  merely  municipal  regulation,  and  do  not  imme- 
diately affect  the  commerce  otjbreigners,  we  will  not  here  par- 
ticularize them(l).  The  stat.  27  Geo.  S.  c.  19.  s.  19.  enacts^ 
that  all  ships  not  entitled  to  the  privileges  of  a  British  ship,  or 
of  a  ship  owned  by  British  subjects,  before  the  '1st  of  May  1 786, 
and  all  ships  npt  duly  rq;istered,  shall,  although  such  ships  and 
vessels  may  be  owned  by  his  Majesty's  subjects,  be  held  and 
deemed  to  all  intents  and  purposes  as  alien  ships.  But  there  is 
one  exception  which  deserves  to  be, noticed,  introduced  by  the 
S5Geo.  $.  c.  115.;  the  words  are  as  follows:  "  Whereas  the 
court  of  directors  of  the  united  company  of  merchants  of  Eng- 
land trading  to  the  East  Indies^  with  the  approbation  of  the 
board  of  commissioners  for  the  aflairs  of  India,  have  sent  in- 
structions to  their  presidencies  in  the  East  Indies  to  take  up  such 
proper  ships  as  they  can  procure  for  sending  home. investments 
of  goods  from  India  and  China,  and  other  parts  within  the  limits 
of  the  said  company's  trade^  in  the  place  of  those  usually  sent  from 
this  country  to  India  and  China  for  that  purpose,  which  last-men- 
tioned ships  now  are  or  may  be  engaged  in  the  public  service : 
and  whereas  the  ships  so  to  be  taken  up  may  not  be  British^ilif 
or  have  been  registered  as  such,  and  may  not  be  navigated  as 
required  by  the  laws  now  in  force ;"  be  it  enacted^  *^  that  if 
during  the  contuittance  of  the  present  war,  and  for  eighteen 
months  after  the  conclusion  thereof  any  such  ship  shall  arrive 
in  the  ports  of  this  kingdom  freighted  with  goods  in  the  manner 

(1)  See  summary,  Reeves,  2d    upon  thera»  Reeves,  2d  ed.  464» 
ed.  509—511 ;  and  see  decisious    &c.  Abbott's  Law  of  Shipping* 
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'Bud  £nom  any  of  the  places  within  the  limits  before  mentioned,  0(  the  Aeguh- 
h  shall  and  may  be  lawful,  upon  representation  made  by  or  on  be-  ^{^sh^Sg 
half  of  the  said  company  to  his  Majesty  in  comidl,  for  his  Ma-  *^  British 
jesty,  by  and  with  the  advice  of  his  privy  council,  to  authorize  the 
importation  and  entry  of  such  goods,  subject  to  the  like  duties 
and  no  other  as  if  they  were  imported  in  Bridsh-duift  ships, 
though  such  goods  shall  be  brought  in  ships  which  may  not  be 
British-built,  nor  have  been  British-built  ships,  nor  navigated 
as  required  by  the  laws  now  in  force;  provided  the  said  ships 
shall  have  been  built  within  the  territories  belomging  to  the  said 
united  'East  India  company,  or  the  ports  under  the  immediate 
protection  of  the  British  flag  in  the  East  Indies;  and  also  to 
permit  such  ships  to  eiqport  firom  this  kingdom  to  the  British 
-settlements  in  the  East  Indies,  or  to  any  of  the  places  within  the 
limits  before  mentioned,  with  the  licence  and  consent  of  the  said 
<x»npany,  any  goods,  wares,  or  merchandizes  whatsoever,  ord- 
nance and  military  stores  excepted ;  any  law,  usage^  or  custom  to 
the  contrary  diereof  notwithstanding."  This  act  extended  only 
to  the  expiration  of  eighteen  months  after  the  conclusion  of  the 
war;  but  by  42  Geo.  5.  c.  20.  its  provisions  were  continued  dur- 
ing the  continuance  of  the  exclusive  trade  to  the  East  Indies 
^[ranted  to  the  company  by  35  Geo.  S.  c.  52.  (1) 

On  the  whole^  as  the  exceptions  during  war  are  in  their  na- 
tuie  but  temporary,  we  may  consider  the  general  law  as  to 
British  ownership  and  British-built  to  be  this :  That  a  vessel,  in 
"Order-to  be  entitled  to  any  of  the  advantages  of  a  Britii^  ship, 
must  be  the  property  of  the  king^s  subjects  in  Great  Britain  or 
Iidand,  Gaemsey,  Jersey,  or  the  Isle  of  Man,  or  in  some  of  the 
'Colonies,  plantations,  islands,  or  territories  in  Asia,  Africa,  or 
America,  belonging  to  or  in  the  possession  of  his  Majesty:  further, 
it  must  have  been  built  in  some  of  the  dominions  last  enumerated, 
unless  it  be  a  prize  vessel  l^ally  condemned,  or  a  vessel  put 
under  his  Majesty's  protection  by  any  capitulation  at  the  time 
^r  in  eonsequoice  of  the  surrender  of  any  foreign  colony  or  set- 
tlement to  his  Majesty;  in  which  case,  however,  such  vessel 
cannot  import  or  export  any  goods  to  or  from  any  port  in  Europe 
not  in  his  Majesty's  possesnon :  finally,  the  forms  required  by 
therq^ster  acts  must  have  been  duly  observed. 


(1)  As  to  the  East  India  trade,  see  ante  and  post. 
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Of  the  ReguU-  '  A  ship  thii9  far  qualified  (that  is  to  say,  a  ship  which,  accord* 
BrkLh  s^p^  iog  to  the  ttatutes,  is  to  be  deemed  English  vwned  and  En^sh 
and  Britiih        biult)  needs  yet  another  requisite  to  complete  her  immunity : 

she    must  be   not  only  British  owned  and  Britisb*buik,  but 
British  British  navigated  also.     The  stat.  of  12  Car.  2.  c.  18.  wherein 

navigated.  -^  requires  a  trading  ship  to  be  either  English  owned  or  En^ish 

built,  requires  also  that  the  nuister  and  three  fourths  of  the 
mariners  be  subjects  of  the  king:  and  the  stat.  of  13  &  H 
Car.  2.  c.  11. 8.  6.  explains  that  the  number  of  mariners  are  to  be 
accounted  according  to  what  they  shall  have  been  during  the 
whole  voyage  (1).  By  the  stat.  34<  Geo.  S.  c.  68.  (2)  it  is  enacted, 
that  whenever  that  or  any  other  act  requires  that  the  master 
and  tlie  whole  or  any  proportion  of  the  mariners  dball  be  Bri* 
tidi  subjects,  they  must  be  so  during  the  whole  voyage^  unless 
^^  in  case  of  sickness,  death,  desertion^  of  the  whole  or  part  of 

the  crew  being  taken  prisoners  in  the  voyage;  and  in  order  ta 
prevent  doubts,  the  same  statute  in  the  7th  section  enacts,  that 
all  fordgn  mariners,  who  shall  have  served  or  who  shall  serve 
an  board  aiiy  of  his  Majest^s  ships  or  vessels  of  war  in  time  of 
war  for  threeyearsj  and  who  shall  have  obtained  from  the  com- 
manding officer  certificates  testifying  that  they  have  so  served^ 
and  testifying  also  their  fidelity  and  good  behaviour  during 
such  service,  and  who  shall  have  taken  the  oath  of  allegiance, 
and  compiled  with  certain  forms  particularly  mentioned  by  the 
act,  shall  be  entitled  to  be  employed  as  masters  of  British  ships 
or  Tessels,  or  as  British  mariners,  on  bpard  any  British  ships  or 
vessels,  within  the  intent  and  meaning  of  any  of  the  laws  is 
force  at  the  time  of  the  passing  of  that  act :  but  the  act  in  the 
Bfli  section  excludes  firom  the  power  of  obtaining  this  qoalificar 
tion  every  person,  however  otherwise  qualified,  who  after  he  has 
become  qualified  has  taken  or  Ihall  take  the  oath  of  allegiance 
to  uay  foreign  sovereign  or  state,  for  any  purpose,  except  under 
the  terms  of  some  capitulation  upon  a  conquest  by  an  ^lemy, 
and  for  the  purpose  of  such  quaUficadon  cmly.  At  the  same 
time  the  game  section  permits  that  in  the  navigation  on  the  seas 
of  America  and  the  West  Indies,,^w»  any  port  of  America  and 
the  Weit  Indies  to  any  port  of  America  and  the  West  Indies, 
any  negroes  belonging  to  any  perscm  or  persons  being  or  having 
become  his  Majesty's  subjects  in  manner  aforesaid,  and  with 

(1)  lUeTcs,  2d  ed.  341.  459.        (2)  See  this  statute  obserred 
5  J  ] .  upon,  Hio^na,  2d  ed.  459-^62, 
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the  qttlifitttiMi  ifbmaid,  md  in  tiM  i«M  to  the  eaitwafd  of  of  tfi<  Rtguii. 
cheGlpeor  Good  Hop^  firom  my  pon  ta  th«  anMWd  of  the  ^^^^^ 
Gqie  of  Good  Hope  to  my  oiker  port  to  the  ciMtmtfd  of  th«  •»!  Bnt'u>> 
Ope  of  Good  Hop%  LaMera  and  other  xaAym  of  eay  of  the  ^^^'^"' 
coonlrieft  to  die  eaitwafd  of  tbe  Cape  of  Good  Hc^  nuigr  be 
employod  as  BritUk  ftalor%  seemen,  or  itteriaert,  in  aiemieF 
kerekfare  practised.     There  is^  however,  a  proviflion>  in  its 
nature  tmpcrarpy  against  the  employment  of  negroes  from  the 
oohmies  dien  ktely  belonging  to  the  French  klng^   except 
under  eertaia  conditions.    The  12A  section  enacts,  that  in  case 
any  BritiA  ship  shall  be  found   at  sea,  having  on  board  a 
greater  number  of  foreign  mariners  than  is  allowed  by  this  act, 
or  any  law  now  in  force  or  hereafter  to  be  made,  and  the  master 
of  sudi  ship  or  vessel  shall  produce  a  certificate  of  the  aelual    ' 
necessity  of  engaging  such  foreign  mariners  in  some  forei^ 
p<Ht^  by  occasion  of  the  sickness,  death,  or  desertion  of  tbe  like 
number  of  British  mariners,  or  of  the  same  having  been  taken 
prisoners  during  his  voyage^  and  that  British  mariners  copld  not 
be  engaged  in  such  foreign  port  to  supply  their  room,  and  that 
for  the  safe  navigation  of  such  ship  or  vessel  it  became  neeefr- 
saiy  to  engage  and  employ  such  foreign  mariners,  under  the 
hand  of  his  Majesty's  consul  at  the  foreign  port  where  the. said 
fiyreign  mnriners  were  so  engaged,  or,  if  there  is  not  any  such 
ooBsol  there,  under  the  hands  of  two  known  British  mepchants 
at  soch  foreign  port,  it  shall  not  be  lawful  for  any  of  the  pei^ 
sons  authorized  by  this  act  to  make  seizures  of  ships  or  vessels 
naw^ated  oontraiy  to  the  directions  of  this  act,  to  stop  or  detain 
Bogf  such  ship  or  vessel  so  found  at  sea,  or  to  hinder  her  fiK>m 
pnocecdingon  her  voyage,  but  such  persons  shall  and  are  hereby 
reqpnredto  indorse  the  certificate  so  produced,  testifying  the  {Nfo- 
dttCiriegi  thereof,  and  when  and  where  met  with  at  sea,  and  that 
die  number  of  foreign  mariners  correspond  with  the  oertifioate 
of  such  British  consiJ,or  such  known  British  merchants^  f<»^  the 
oonsideration  and  investigation  of  the  commissuHievs  of  hi^ 
Miystj^s  enstom^  in  England  and  Scotland  respectively. 

The  Stat.  IS  Geo.  2.  c.  3.  s.  1.  &  4.  contains  a  proviso  enahUng 
the  king,  at  all  times  when  it  shall  be  found  necessary  to  declare 
wwr  agaosBt  any  foveign  power,  to  publish  a  proclasnation  to  f^r^  , 
ada  aft^meRhflBt  sUpa  and  other  trading  vessds  and  privati0evi^ 
tD.be  aaaned.  with  fardgn  mariners  and  semnen  during  such 
vnr^  ecr  as  die  number  of  such  foreign  seamen  or.  mariners  do 
not  exceed  threeofourths  of  tbe  mariners  at  any  one  time  em* 

▼CNU  I.  \ 
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Of  the  Re^-  ployed  to  nflTigate  such  merdiaiit  fihip,  or  other  trading  diip  or 
B^ttsrshippi^  "^613^^  ^^  privateer ;  and  that  one-fourth  at  least  of  the  mariners 
and  British         qj.  seamen  so  employed  be  at  all  times  natives^  or  his  Majesty's 

naturalized  subjects  of  Great  Britain;  sudden  death,  and  the 
hazard  and  casualties  of  war  and  the  seas^  saved  and  excepted : 
iuld  this  right  is  reserved  to  the  king  by  SS  Geo.  3.  c.  68.  s.  9. 

Since  the  unicH^  of  Great  Britain  and  Ireland,  regulations  simi- 
lar to  those  which  we  have  noticed  have  been  made  by  the  legis- 
lature with  respect  to  the  navigation  of  Irish  ships  by  subjects  of 
the  United  Kingdom  (1).  We  have  already  stated  the  decisions 
and  opinions  upon  questions  whether  the  ship  has  been  navi- 
gated by  the  proper  person.  (2) 

^nequence  of  '^^  )^g^Q  seeUj  that  a  vessel  of  which  2^  foreigner  is  part  owner^ 
fvnXj  owned  hy  IS  excluded,  in  certain  branches  of  trade,  from  the  privileges  of  a 
«Forti{ner.        British -ship,  though  it  be  British-built  and  British  navigated. 

Whenever,  therefore,  a  foreigner  purchases  a  share  in  a  vessel, 
the  shares  of  the  other  owners,  of  course,  become  materially  pre- 
judiced. To  remedy  this  evil,  it  was  enacted  by  the  34  Geo.  3. 
c.  68.  s.  20.,  that  no  foreigner,  or  other  person  or  persons  what- 
soever, not  being  a  natural-bom  subject  of  his  Majesty,  his 
heirs  or  successors,  shall  be  entitled  to,  or  purchase  or  contract 
for^  any  part  or  parts,  share  or  shares^  of  any  British  ship  -  or 
vessel  whatsoever,  belonging  only  to  natural-bom  subjects  of  his' 
Majesty,  his  heirs  or  successors,  without  the  consent,  in  writing, 
of  the  owner  or  owners  of  three-fourth  parts  in  value,  for  that  pur- 
pose first  had  and  obtained,  and  indorsed  on  the  certificate  of  the 
register  of  such  ship  before  two  witnesses;  and  all  agreements, 
contracts,  purchases,  and  sales  of  any  part  or  share  of  any  British 
ship  or  vessel,  belonging  only  to  natural-bom  subjects  of  his  Ma- 
jesty, his  heirs  or  successors,  made,  entered  into,  contracted  for, 
or  concluded  by  any  such  foreigner,  or  other  person  or  persons 
not  being  a  natural-bom  subject  or  subjects  of  his  Majesty,  his 
heirs  or  successors,  without  such  consent  first  had  and  obtained 
and  indorsed  as  aforesaid,  shall  be  and  are  hereby-declared  to 
be  absolutely  null  and  void,  to  all  intents  and  puiposes  what- 
soever. 

MimdL^cts       It  now  remains  only  to  add  a  few  observations  upon  the  gme- . 
aadoftheSu».*  ral  policy  of  die  acts  1^  navigation  ;  various,  indeed^  and  difficult 
^n«oni  dunpg    ^  |^  digested,  but  eoncurrmg  and  combining^  throughout  all 

(1)  41  Geo.  3.  c.  95.  42Geo.3.        (2)  Ante,  187. 
c.  €1.  Reem,  2d  ed.  462.  ^  * 
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their  numefons  and  complicated  ordinonces,  to  the  one  great  Policy  of  the 
olgect  of  enlarging  and  strengthening  the  maritime  power  of  aii7!^^he  s^ 
Great  Britain.    Dr,  Smith  (1 )  observes,  that  there  are  two  cases  |gj»^<»8  <*uriiig 
m  whidi  it  will  generally  be  advantageous  to  lay  some  burden     ^ 
xxpfmjcreign^  for  the  encouragement  of  domestic  industry.     The 
first  is,  when  some  particular  sort  of  industiy  is  necessary  for 
the  DSFBNCE  of  the  country.     The  defence  of  Great  Britain, 
fi>r  example,  depends  very  much  upon  the  number  of  her  sailors 
and  shifting;  the  act  of  navigation,  therefore,  very  properly  en- 
deavours to  give  the  sailors  and  shipping  of  Great  Britain  the    , 
monopoly  of  the  trade  of  their  own  country,  in  some  cases  by  ab- 
aolnte  prohibitions,  and  in  others  by  heavy  burdens  upon  the 
shipping  of  foreign  countries.     When  the  act  of  navigation  was 
made,  though  England  and  Holland  were  not  actually  at  war,  the 
most  violent  animosity  subsisted  between  the  two  nations.    It 
had  begun  during  the  government  of  the  long  parliament,  which 
first  framed  this  act,  and  it  broke  out  soon  after  in  the  Dutch 
wars,  during  that  of  the  Protector  and  of  Charles  the  2d. ;  it  is 
not  In^KMsible,  therefore,  that  some  of  the  regulations  of  this 
famoos  act  may  have  proceeded  from  natioQtial  animosity.     They 
are  as  wise,  however,  as  if  they  had  been  all  dictated  by  the  most 
ddiberate  wisdom.     National  animosity,  at  that  particular  time, 
aimed  at  the  very  same  object  which  the  most  deliberate  wisdom     . 
would  have  recommended,  the  diminution  of  the  naval  power 
of  Holland,  the  only  naval  power  which  could  endanger  the 
security  of  England.     The  act  of  navigation  is  not/avourable  to 
Jbreign  commerce,  or  to  the  growth  of  that  opulence  which  can 
arise  firom  it:  dbe  interest  of  a  nation,  in  its  commercial  relations 
to  foreign  nations,  is  like  that  of  a  merchant  with  regard  to  the 
diffisrent  peq[>le  with  whom  he  deals^  to  buy  as  cheap  and  to  sell 
as  dear  as  possible ;  nt  will  be  most  likely  to  buy  cheap,  when,  by 
the  most  perfect  freedom  of  trade,  it  encourages  all  nations  to 
bring  to  it  the  goods  which  it  has  occasion  to  purchase;  and, 
for  the  same  reason^  it  will  be  most  likely  to  sell  dear,  when  its 
madLets  are  thus  filled  with  the  greatest  number  of  buyers.    The 
act  of  navigation,  it  is  true,  lays  no  burden  upon  foreign  ships 

(1)  2  Smith's  W.N.  212.  The  ports,  &c.  on   Navigation  Law. 

good  policy  of  these  regulati6ns  A.  D.   1807.      Lord    Sheffield's 

is  also    admitted  by  Savaiy,  see  Work,   intituled , "  Strictures  on 

Beawes,  5th  ed.  16,  17,   6th  ed.  the  Necessity  of  inviqlablv  pre 

20.   2  Adolphus,  226.  Id.  vol.  3.  acrving  the  Navigation  and  Colo- 

163,  4-    See  Reeves,  2d  ed.  519  nial  System    of  Great  Britain.'* 

—524.    Marriott's  Case  of  the  Sir  Josiah  Child  oa  Trade,  Pre- 

Diiteb  Ships.    Collection  of  Re-  face. 
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Policy  of  the  that  come  to  ejcport  the  produce  qf  British  industry :  «vcn  tli^ 
■1^^^  SuH  *  ancient  aliens  duty,  which  used  to  be  paid  upon  idl  g«>ods  ex- 
pentuHif  Auxins   ported  as  well  as  imported.  Has,  by  several  subse^ent  ai^  been 

taken  off  from  the  greater  part  of  the  articles  of  exportatien.  Bm 
if  foreigners,  either  by  prohibitions  or  high  duties,  are  hindef^ 
from  coming  to  sett^  diey  cannot  always  afford  to  come  to  ftsy; 
because,  coming  without  a  cargo,  they  must  lose  die  freight  from 
their  own  country  to  Great  Britain.  By  diminishing  the  number 
of  sellers,  therefore^  we  necessarily  diminish  that  of  buyers,  and 
*  are  thus  likely  not  only  to  buy  foreign  goods  dearer,  but  to  sdl  our 
'  own  cheaper,  than  if  there  was  a  perfect  freedom  of  trade.  Aa 
defence^  however,  is  of  much  more  importance  than  opulence^ 
the  act  of  navigation  is,  perhaps,  the  wisest  of  all  the  commer- 
cial regulations  of  England,  (l) 

Experience,  says  Mr.  Reeves  (2),  has  shewn  the  advantage  of 
adhering  to  this  maritime  policy.  The  inducement  and  obligatioii 
to  employ  British  ships  had  the  efiect  of  increasing  their  number. 
The  increase  of  their  number  became  a  spur  to  seek  out  employ- 
ment for  them.  Foreign  trade  and  the  fisheries  were,  by  various 
expedients^  made  subservient  to  advance  the  interest  of  shipping. 
Trade  and  shipping  thus  reciprocally  contributed  to  advance  each 
other;  and  thus  combined,  they  constituted  very  considerable 
/  sources  of  national  wealth.     Having  been  at  first  encouraged  fbr 

the  sake  of  the  navy,  they  were  afterwards  encouraged  for  their 
own.  From  being  subordinate  and  auxiliary  to  another  object, 
they  are  now  become  principal  objects  themselves  in  the  national 
policy ;  and,  in  the  mean  time,  the  naval  power  of  the  country 
is  sure  of  supply  and  support,  without  being  directly  in  contem- 
plation. This  action  and  re-action  between  shipping  and  trade 
has  ever  been  promoted  by  the  effects  of  naval  armaments.  It 
has  been  found,  that  alter  the  conclusion  of  a  war,  diere  has 
constantly  been  a  great  increase  of  mercantile  shippmg.  This  has 
been  caused,  first,  by  the  government  having  employed,  during 
the  war,  a  number  of  transports,  which  has  induced  the  mer- 
chants to  invest  their  money  in  the  building  of  ships  fbr  that  ser- 
vice :  secondly,  the  privateers  which  were  fitted  out  during  hos* 
tilities,  having  no  enployment  at  the  peace  but  the  merdianta^ 


■I  <■  11  ■<  111    ■  1 1 . 


(0  M.  Sairarf,    a  celebrated  gulations^  See  Beawes,  Lei:  Mer 

^French  author,  observes  upon  the  catoria,  5th  ed.  16.  6t)i  ed*  20. 
.sound  policy  of  the  Ei)|4iBh  na-        (2^  Law  of  Shipping,  Ut  ed 

vigatioD  act,  and  urges  his  own  543*  2d  ed.  920t 
countrymen  to  adopt  aimikr  re-  ' 
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sorfice^  tninqiorte  and  (nivateers  fall  into  foMgn  trada  or  the  PoUcy  of  tho 
fisltfjas;  aad  in  tlua  manner  doea  the  service  of  the  navy  pay  ^^^^^  ^* 
bade  to  trada  aadaavigation  the  obligationa  it.  had  befiare  re^  Mntiooftduring 
oeivadL     If  thawifldom  of  anyschemeof  p^^icyistobemeaBUFed  , 
by  iti  ^fbcts  and  consequences^  oor  navigation  sjetem  is  entitled 
lo  tha  praise  of  having  attamed  the  end  for  which  it  was  designed. 
Whatfaar  we  ra|prd  the  primary  or  inferior  objects  in  this  sys* 
tons  whether  it  is  the  increase irf^shippiis^^  theextenaionof  our 
fiwaign  trader  or  the  strength  of  our  navy  ;  they  havo  all  advanced 
to  A  d^g^rea  of  consideratioB  UBeacanqpled^  and  they  owe  tiiat  ad* 
^WBCttBieiit  to  thb  axcdlent  system* 


It  haa  bean  well  obfiieirved  (I),  that  aeeording  tQ  drciim* 
ataaces  of  variona  titQies»  the  operation  of  the  navigi^ion  aets  haa 
boas  pairtJaQy  fUsp^nded,  and  the  benefits  of  a  free  eomiacvee 
witli  Groal  Biitam  and  her  colonies  aUowed  for  limited  paiiods 
to  olhar  nailion%  During  the  late  war  alao^  several  acta  wise 
paaaad  dir^y  mililating  against  the  navigation  )aws»  whieh  ai« 
that  ewvMratad  add  remarked  on  by  Lord  Shcffidd:-^<<  l\e 
law  coBUBodlgr  known  by  the  name  off  the  Dutds  property  act, 
and  whidi  vary  mueh  extended  the  privil^ea  of  neutral  bottoms^ 
waapaaaed  in  ijk^  3$  Oeo^  9.  for  Ike  avowed  purpose  of  securing 
Ae^operty  of  the  Dutch  emignmu;  this  aoe*  ^ogb  temporary 
in  ttsebjaet,  laid  the  foundation  of  and  fumiahed  the  pretence 
for  the  subsequent  aets,  by  which  sudi  ekjeelKmaUe  and  u«tte- 
ceaaary  powora  were  giveo  to  privy  reuMMila*  In  the  next 
year  the  f6  of  Geo.  3.  c  \7.  was  passed  giwig  power  to  tdhe 
imvy  oeuneS  to  permit  all  veaseU  under  the  same  pratenee  to 
brta(g  two  any  country  gooda  of  any  sort,  whkh^  aeeovdiqg  to 
the  nawigatifa  Iaws>  could  be  imported  only  by  Britiak  diipa 
di^y  9amgated,  ear  1^  ship^  alao  didy  navigated^  «f  ^  coilRtriei 
wkcncg  the  gooda  were  broug^  According  to  thia  law  all 
Tasrnhandiiiq  inqfiorled  in  foreign  ilwya  was  to  pay  no  duigr  miU 
taksft  aiaft  of  tbe  warehouse  for  ooivumption,  though  tho  Ittae 
BafvflMndiBs^  if  brought  in  British  veaiaia,  was  charged  wilh 
dui^  iaB|iedia(t%  on  importetion.  H«^  then^  waa  a  maidfeat 
inivf  to  the  Bikiri^  merchants ;  yet,  if  Britisk  ships  had  been 


(1>  I.ofd    SheffieM's    WeH^  22.    3  Adolpkus,   \M.    Reeves, 

•«  9t9ia|i«p|»  on  theNeeessity  ler  Dded.  ^18.     CaUectiea  ef  R«- 

inviohUy  presernug  the  Naviga-  ports  and  Papers  published   by 

tion  and  CoIoiii«a  System  of  Great  Society  of  Ship  Owners  of  Great 


Britain."     Alley's  ViBdieatien  of    Britra,   1807,  per  tot 
Levd  SkefteU's  Strictaies,  IC  to 
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Policy  of  the  permitted  to  enter  their  goods  .under  die  same  power,  there 
■ndh?  &e  SuiL^*  would  have  been  still  greater  mischief  in  the  regulatioii ;  for  in 
peiiiiolu  during    gueh  case  we  should  have  had  no  British  ships  duly  navigated, 

or  at  least  those  which  were  not  duly  navigated,  and  foreign 
vessels,  would  havfe  still  enjoyed  superior  advantages,  because  they 
could  have  more  easily  completed  the  crews  and  at  lower  wages. 
These  acts  of  the  thirty-fifth  and  thirty-sixth  were  further 
continued  1>y  the  acts  of  the  thirty-ninth  and  fortieth  of  the 
king,  until  the  1st  of  January  1804,  and  finally  an  act  was  passed 
in  the  forty-second  of  the  king,  to  terminate  also  in  theyearlSO^, 
for  repealing  these  several  acts,  or  such  of  them  as  had  not 
been  previously  r^ealed,  and  for  enabling  the  privy  council  to 
permit  goods  to  be  imported  in  ships  of  any  country  of  not  less  than 
100  tons,  or  in  British  ships  navigated  according  to  law,  firom 
any  part  of  America  or  the  West  Indies  not  under  the  dominion 
of  his  Majesty.  For  these  laws  (Lord  Sheffield  proceeds)  there 
was  not  even  a  pretence,  but  such  as  referred  to  temporary  dr« 
cumstances.  During  the  then  late  war,  when,  in  consequence 
of  the  disturbed  state  of  the  greater  part  of  the  two  hemispheres, 
a  very  considerable  portion  of  the  produce  of  the  world  was 
likely  to  be  brought  into  this  country  for  safety  or  for  a  market, 
it  was  thought  advisable,  for  the  present,  to  suffer  all  goods  to 
be  imported  in  neutral  ships,  and  a  large  importation  took  place 
of  the  product  of  the  countries  at  war  as  well  as  of  neutral  na- 
tions, and  the  goods  were  permitted  to  be  warehoused,  both  for 
home  consumption  and  re-exportation.  But  although  these  laws 
may  have  arisen  in  the  whole  or  in  part  from  such  principles  or 
such  pretences,  thqr  are  not  therefore  to  be  vindicated.  Some  of 
them  afforded  great  advantages  to  foreign  ships,  in  permitting 
anides  of  merchandize  to  be  stored,  which  they  did  not  allow  to 
British  ships;  and  all  of  them  in  principle  obviously  amounted  to 
a  complete  suspension  of  an  essential  part  of  our  navigation  code^ 
and  were  admitted  through  laxity  of  princq)les  and  want  of  percep- 
tion of  the  true  spirit  of  that  system.  They  were  favoured  indeed 
by  the  idea  that  merchandize  could  not  be  brought  into  this  country 
without  leaving  something  behind  on  re-exportation.  But  here 
ends  the  apology  which  is  to  be  ofiered  for  them  ;  and  why  any 
of  them  should  have  been  allowed  to  continue  in  force .  aftor 
the  peace,  and  till  1804,  it  will  not  be  easy  to  assign  a  reason. 
These  acts,  if  they  augmented  the  quantity  of  merdiandize 
brought  to  this  country,  certainly  increased,  in  a  very  unnecessary 
degree,  the  quantity  of  foreign  tonnage  employed  in  our  caxrying 
trade ;  and  all  the  advantages  thus  held  out  to  foreign  shipping" 


Ch.  6.]  ^f  Great  Britain.  S63 

-were  peculiarly  calculated  to  establish  that  trade  in  the  hands  of  PoUcy  of  the 
the  .AfliericBBs  cm  the  conclusion  of  the  war,  when  such  a  number  ^^'^"^e  t^ 
of  transports,  and  so  many  ships,  seamen,  and  artificers,  were  to  pemioiii  dunog 
be  discharged  from  the'public  service,'  as  would  be  fully  equal  to  ^^^' 
the  carrying  on  erf*  the  whole  of  our  commerce.     Under  such  cir- 
cumstances, thenefore^  what  was  to  be  the  probable  result  ?  Those 
iships  were  to  be  laid  up  by  discouragement  in  our  ports  to 
rot ;  and  those  seamen,  together  with  the  numerous  classes  of 
persons  occupied  in  ship-building,  were  to  be  dispersed  abroad 
in  search  of  employment,  and  many  to  be  seduced  into  the  ser- 
vice of  other  nations,  or  to  pass  over  to  America,  and  conse-^ 
qpiently  they  and  their  progeny  to  be  lost  to  their  native' country 
for  e?er. 

FoUowii^  the  same  line  of  argument  with  the  noble  author, 
and  adopting  many  of  his  calculations  and  deductions,  Mr.. 
Oddy  forms  the  following  conclusion:  The  necessity  and 
policy  of  suspending  the  British  navigation  acts  can  be  jus- 
tified in  time  of  war  only;  then  it  is  a  source  of  profit  to 
foreign  nations  at  the  expence  of  Great  Britain  :  but  if  we  are 
to  judge  of  the  prosperity  of  the  country  firom  past  experience^ 
that  it  can  support  great  burthens,  it  is  the  shipping  which  is 
the  fundamental  cause  of  our  bearing  those  burthens;  and 
therefore  it  appears  policy  to  CKempt  British  shipping  fi*om 
taxation  as  a  source  of  revenue.  We  should  consider  that 
though  the  goods  can  bear  a  tax,  the  carrier  may  not  be 
able  to  do  so;  and  whei  the  question  is  about  the  nation 
being  its  own  carrier,  matters  should  be  managed  not  only 
with  great  delicacy,  but  with  great  liberality ;  for  any  tax  upon 
our  slupping  acts  as  a  premium  Xb  foreign  shippings  conse- 
qnendy  prgudicial  to  our  own.  It  has  always  been  a  maxim  of 
nations^  and  a  just  one  too,  that  individual  prosperity  should  give 
way  to  the  wel&re  of  a  state ;  but  where  both  can  be  materially 
benefited,  then  pob'cy  commands  that  we  should  secure  those 
advantages.  The  navigation  act  of  this  country  is  the  founda- 
tion on  which  the  colpssal  monument  of  our  naval  victories, 
j^ories,  and  national  power,  is  built ;  and  although  our  superiority 
has  been  so  much  exclaimed  against  by  all,  a  French  author,  the 
meet  conspicuous  in  the  ranks  when  issuing  his  splenetic  eiivy 
against  Britain  exercising  the  sovereignty  of  the  seas,  has  can- 
didly asked,  ^^  What  nation,  having  the  power,  would  not  do  the 
same?'   When,  then,  our  existence  as  a  great  and  powerful  na- 
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Policy  of  Uic     tion  d^p^pds  upon  mr  mr/s  mdwliea  ow  dupiwg  i»  »  mm^ 

^iT^f^s^  for  tbat  .Qivyi «v(Q7 pmUctjon  mmI  fteilii^  dnniki  be  given  to 

^MMioiii  toiog   prowot^  k ;  #707  raitnint  iv  bttrtfaeii  (0  di«cou^ 

*''  done  ftwqr.    It  i$  •  floeting  iiieecnre  prepinl^  of  iodMdwalf^ 

«lvqr9  preeaojous  «id  liable  to  Iom;  k  tberefore  raqnire*  tlie 

fiMtaringaidofgwimuoMnityvhmwehsfei^  eeior 

petitor9  like  die  nortbem  nations;  and  nanm  tlie  Atlwtic  tine 

An^jcans^  whoet  enHrpiUBg  wpxii  end  ^^gMmee  is  making 

head  in  a  tawnp fnmi&dble  naoBor  tkan  laeave  tipww* 


(  ^  ) 
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Of  the  Fishery  Lam. 

\17£  mvr  QQQI6 19  thtf  coiwiderali^ 

i^g  tlM  Jfsh^rus*  Th«e  buve  boon  properly  tratlid  a^ 
m  bnodi  t)f  the  navigation  fystem  (1),  but  the  gr^at  import- 
mcf  of  the  subject  renders  it  expedient  to  give  tbem  a  separate 
and  distioct  enquiry*  Next  to  the  advancement  of  agricaltnre^  the 
inipravement  of  the  fisheries  is  of  the  greatest  national  axneam; 
diqr  eonetitote  the  second  natural  resource  for  the  means  of 
fribristanc^  and  upon  thwr  inereaie  greatly  dq^enda  the  abOilgr 
of  extending  and  comfortably  supporting  tlie  population  of  thia 
kingdom  (2)*  It  has  been  well  observed^  that  in  every  counivy 
where  the  coasts  lay  favourably  for  the  fisheries}  th^  encouiaga^ 
fOMsnt  has  been  found  to  be  an  object  of  high  importance;  it 
increases  the  quantity  of  foo^  it  brings  up  a  hardy  race  of  peopW 
and  it  i»  a  great  source  of  wealthy  by  aupplying  such  natiooa  aa 
have  not  themselves  the  meana  of  catching  fishi  and  of  privste 
emolument  to  the  numerous  artisana  necessary  to  the  fitting 
<mt  of  ^  vessels  and  implements  used  in  thenu  To  Great 
BrilaiBy  tax  island  circumscribed  in  extend  vad  therefinne 
limited  in  pwit  of  8ub«stence  and  population  which  depends  on 
Aa  means  of  aubnetence,  the  encouragement  of  fisheries  ia  a 
peculiar  oliQeci  of  importance»  and  ought  io  be  one  of  particular 
Mficttode;  its  defence  too  in  time  of  war  decoding  on  its  navid 
power,*  increases  the  importance  of  that  source  of  wealthy  9ad 
Ussrefcre  io  more  views  than  one  the  fisheries  are  fit  otgects  fi^ 
pflshUc  bounties  (3) ;  and  evoi  the  celebrated  writer  on  tha  Wealth 
of  Nations^  who  in  general  e^esses  himself  adverse  to  inter^r 
fi^acencehy  goverementa  in  the  trade  and  commerce  of  individuals^ 
7«t  allows  that  fisheries  are  an  exception;  that  their  encourage* 
nawt  is  a  national  benefit^  and  tharefim  tbeit  »teQsioQ  o^ght 

(1)  Beeves's  I^  ef  Shmping.        (3)  Oddy  on  Ksbsries.  3  Adpl* 

(2)  Ante,  1  &  2.  phus,  PoL  St.  277.  Ant6»  1  &  2. 
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to  be  an  olgect  for  bounties  and  enooaragement  at  die  ezpetioe 
of  the  public(l).  It  is  also  observed  in  Lords  Skmiers'  Tracts  (2), 
that  in  the  grand  object  of  providing  with  food  the  human  race^ 
which  the  immutable  principle  of  population  itself  finds  it  diffi- 
cult to  keep  firom  an  overflow,  fisheries  occupy  a  no  less  con- 
siderable place  than  that  of  second  to  agriculture.  Philanthrc^y 
delights  to  look  forward  to  that  improvement  in  them  so  much 
expatiated  upon,  so  ardently  pursued,  and  hitherto  so  litde 
for  the  numbers  which  would  be  so  n^idly  added  to 
ind,  if  such  an  inexhaustible  means  of  support  was  r^ularly 
aiforded.  Not  only  does  this  agriculture  of  die  ocean,  as  Dr. 
Franklin  terms  it,  increase  the  quantity  of  provisions,  but  from 
the  numerous  and  hardy  race  of  men  *  required  to  follow  the 
trade^  it  becomes  the  nursery  of  the  best  seamen  (8).  That 
dull  in  navigation,  cool  Ivavery,  and  determined  steadiness  in 
action,  and  that  unbending  endurance  of  fatigue  and  privation,  so 
conspicuous  in  the  navy  of  England,  may  in  many  an  instance 
be  referred  for  their  origin  to  a  boyhood  spent  in  the  difficulties  - 
and  hardships  of  the  Northern  herring  fisheries,  where,  says 
Mr.  Knox  (4),  the  moment  a  vessel  spreads  her  sails,  she 
laundies  into  a  labyrinth  of  difficulties^  dangers,  and  hair-breadth 
escapes ;  she  must  navigate  in  every  direction  and  to  eveiy  point 
of  the  compass,  at  all  times^  through  rapid  currents  and  jarring 
tides,  and  -  fi'equently  amidst  storms  and  tempests.  No  sooner 
hath  she  doubled  one  cape  than  another  appears,  which  the  men, 
already  fatigued  and  worn  out,  must  also  encounter,  and  thus 
are  kept  in  continual  motion,  terror,  and -alarm.  These  out- 
ward and  homeward  voyages,  the  various  cruises  fit>m  bay  to 
bay,  and  from  one  island  tojanother,  in  search  of  the  hehings, 
form  the  hardy  experience!  seamen  so  highly  valued  in  the 
mercantile  service  and  me  Royal  navy.  The  example  of 
Holland,  whose  riches  and  edifices,  it  has  been  observed,  may  be 
said  to  have  risen  from  the  British  deep,  has  employed  some  of 
the  ablest  pens  in  this  country  to  rouse  us  to  a  sense  of  our 
more  advantageous  local  situation.  The  circumscribed  extent 
of  the  two  countries  in  proportion  to  their  respective  population, 

is  another  point  of  comparison  in  which,  if  Great  Britain  has 

^ — ■ ■ ■ —  "     — -  -    -  -  — — - — - — '- :-_^_^— ^-^.^^ 

(1)  2Smith,  279.  3Adolphu8,  (3)  Lord  Sobers'  'Tracts, 
278.  vol,  12.   p.  47. 

(2)  Lord  Soniers*  Tracts^  (4)  Knox's  Hi3tory  of  the 
vol  12.  p.  47.  Herring  Fisheries,  vol  1.  P-241. 
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the  advantage^  it  should  the  more  awaken  her  solidtade  to  the 
jet  infimt  state  of  her  fiBheries  (1) ;  and  it  has  been  remarked 
bj  the  able  author  of  the  Political  State  of  the  British  Empire 
that  the  fontfer  difficulties  relative  to  our  fisheries  appear  by 
the  present  political  state  of  Europe  to  have  been  dispdlled,  and 
that  it  behoves  us  to  take  the  proper  measures  now  to  avail 
i^ursdives  of  the  advantages  which  combined  circumstances 
have  aflbrded  to  Great  Britain  (2).  The  man  who  should  bring 
to  perfiection  a  more  improved  system  of  fishery  regulations, 
would  deserve  the  gratitude  of  his  country. 

It  is  proposed  to  consider  the  law  and  regulations  respecting 
fisheries  under  the  fidlowing  heads,  as  they  respect.  First, 
fisheries  in  general.  Secondly y  the  herring  ^^heries.  Thirdiyj 
the  vAate  ^fisheries*  Fawrthly,  the  Newfoundland  /Meries; 
Fifthfy,  the  mackarel,  oyster,  salmon,  pilchard,  and  other 
fisheries;  and  SixlUy^  the  fisheries  in  harbours,  navigably 
rivers.  Sec  ' 

Such  has  been  the  &vour  shewn  to  this  source  of  subsist-  I.  Ooocue 
ence,  that  even  during  war,  when  an  enemy's  property  of  every  ^^:^^  a 
description  is  generally  subject  to  seizure^  it  has  been  usual  th«  Law  and 
to  make  an  excq>tion  from  capture  in  fiivour  of  small  fishing  nUt'm  to  the 


ils,  from  tenderness  to  a  poor  and  industrious  order  of  people^  ^">>«nM  (3)* 
so  usefiil  to  mankind  in  general:  this,  however,  as  a{qpears  from 
the  case  of  the  Young  Jacob  and  Johanna,  is  in  general  a.matter 
of  forbearance,  and  not  of  right  (4).     The  instances  of  the  en- 
cotir^iement  of  fisheries  by  the  earlier  nations,  are  aUy  traced 
by  Maq)her8on  in  his  Annals  of  Commerce  (5).     Scotland  ap- 
pears to  have  been  much  attached  to  fisheries  at  a  very  early 
period :  leaving  aside  conjecture  as  to  the  means  used  by  Mac- 
beth to  iix^prove  the  fisheries  (6),  it  appears  very  dear  that  firom 
1124  to  1 158,  the  fishery  in  the  Firth  of  Forth  was  attended  by 
English,  Scottish,  and  Netherland  fishermen ;  that  the  En^ish 
fishermen  were  so  numerous  there,  in  the  reign  of  Edward  the 
£xstf  that  on  a  brei^^  of  a  then  existing  truce  by  some  Dutch 
armed  vessels,  1200  of  them  were  killed ;  and  about  the  eleventh 
year  of  the  same  reign,  the  sheriffs  of  Cumberland  and  Lancaster 

(1)  Lord  Somers*  Tiacts.  titles  Fish,  Ovster,  Larceny. 

(2)  3  Adolphus,  279.  (4)  1  Robmson's  Rep.  19. 

(3)  See  Sutates  aod  Law  iu        (5)  1  Macph.  94.  124.  207. 
1  Cbitty  on  Game  Laws,  239  to        (6)  1  Macph.  Hist.  Com.  284. 
267.  and  3  Cb.  Crim.  L.   Index.    325.  426,  7.  436. 
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were  ovdered  (o  wnd  peopk  to  bay  fkh  on  tiie  western  eottsi  of 
Soodttid,  and  to  oarry  diem  to  Cbesler ;  and  anotbar  otder  was 
laade  for  provision  ik  100  barrels  of  Aberdeen  stm^geens^  and 
«000  sah  fish,  and  also  dry  fish;  whidi  shews  diat  Aberdeen  bad 
the  art  of  coring  fish  long  befinre  liie  time  that  the  art  has  been 
generally  sappoaed  to  have  been  diaeovered  m  Fbnders  by  Van 
Beuckek,  in  1449(1).  8o  liaw  were  the  British  fidieries  csce 
reduced,  that  Edward  the  durd  lioenaed  fbreign  fiahenBon, 
bringing  herrings  and  other  fish  iat  the  sustenance  of  tiwpeo|pfe 
of  tUs  country,  to  receive  men^  in  paymeni  far  thcsr  fisK  ^^d 
carry  it  away,  without  taking  it  to  the  ezdiangers  then  ap- 
pointed at  the  several  ports  against  die  exportation  of  money, 
provided  diey  gave  seouri^  against  importation  of  Ibt^ign  eoins,^ 
aooosding  to  stat  27  Edw.  1.  (9).  G^panisb  fishermen  {$)  were 
also  permitted  to  come  freefy  and  ssMy  to  fish  in  the  ports  of 
England  and  Bretagne,  paying  the  duties  and  CBStona;  Henry 
the  fourth  granted  his  protection,  far  a  time  specified,  le  all 
fishermen  of  France,  Flanders,  and  Bretagne^  for  their  fishang 
business  (4).  The  advantages  to  be  derived,  however,  froai  the 
fisheries,  do  not  qppear  to  have  been  fiNrmerly  duly  appreeiafted ; 
and  althou^  in  modem  times  successive  attempts  have  been 
made  to  secure  them,  yet  none  hove  as  yet  seceeeded  to  Ate 
ojctent  which  our  necessities  denumd,  and  to  which  our  peo»- 
Uar  sHnation  entities  us.  It  has  been  recently  observed^  that  the 
former  cHffienkies  rdative  to  our  fisheries  afqpear  by  iho  peesent 
pofitieal  stale  of  Europe  to  be  done  away;  and  tf  we  do  not  take 
prcqper  measures  to  promote  diem  at  ^  present  opptirtiuty,  it 
is  our  own  fouk  (5).  It  has  fiom  the  first  been  aa  enigma,  ssrf 
wArtonately  continues  difficult  of  sdution,  diat  witk  aB  diese 
iMsd  advantages,  and  all  the  eneouragonent  afiirded  by  pivMlh 
mentaiy  bounties,  the  English  fisheiiea  have  ben  Mtheno  sf» 
inforior  to  those  of  its  rival.  Sir  Josiak  Chad  («)  in  *e  prelwe 
l»  his  Disoomrse  on  IVade,  puUidled  in  16M,  ascribed  il  totbe 
hm  mteresttif  money  in  Holkm^  the  disproportion  of  iil^ 
that  of  En^and  he  oaknlaled  at  S  jper  csfitf. ;  and  I>».  Standt  (9), 
eftar  sqping  that  the  snoeuragenMnft  of  the  boimty  on  tannage 
INKMdded  in  the  buss  fishery^  if  not  neecssarity  disceavagi^g  to 


(1)  Sec  post.  (5)  3  Adolph.  Pol.  St,  27^- 

(2)  Macph.  Abb.  Com.  voL  1.  (6)  Sir  Jonah  GUM'sSlMxmrse 
pp.  4tf3w  506. ;  and  see  38  Edw.  3.  on  Commerce,  l^psfiiee. 
St.  1.  e.  2.  Ante,  15«.  (?)  Smith's  W.  of  N.  voL  2. 

tS)  1  Mseph.  ^45.  381.  imall  ed. 


i 


4)  1  BIsq>h.  816. 
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the  boat  fidierjr,  as  there  oontended  (but  which  does  not  appear 
to  be  pmcttcally  the  ease  from  the  note  in  the  iai7  edition  of  fai« 
work  on  the  Wealth  of  Nations)  (1),  at  least  shews»  diat  such 
bounty  an  tannagej  though  now  reduced  to  45  tons  in  the  buss  by 
52  Geo.  8.  C*  15S.  (ft)is  only  an  encouragement  to  the  size  of  the 
teasel,  and  nbl  to  diliganca  orsucceas  in  the  fishery ;  and  headds 
his  feafs,  that  it  has  been  too  comnion  ibr  vessek  to  fit  out  lor  the 
sole  pmpose  of  cafrhing^  not  the  fish^  but  the  bounty  (3).    That 
this  aught  in  sdme  instances  be  the  deared,  if  not  the  attained 
o^joGt,  is  not  perhaps  rebutted  by  the  note  of  the  learned  editor  of 
the  Amais  of  Cooameree  (4) ;  that  the  aupemumerary  hands  they 
are  oUiged  lo  diim  (na.  six  men  for  every  vessel  of  20  toQs»  and 
one  man  lor  &ngf  five  tona  above  20  tona)  (5),  and  the  many  re- 
ssiictioas  awl  iexpenoes  to  which  they  are  subject  by  the  bounty 
laws,  to  say  nothing  of  vecatious  litigation  and  officers'  fees,  must 
at  aJi  tiasMs  eflbetualiy  prevent  any  adventurer  irom  fitting  out  ves* 
aab  fiv  the  pvipoee  allud«l  to^   The  note  m  the  1817  edition  of 
Dr.  Sknidi  afanendy  referred  to%  at  least  shews,  that  this  expensive 
meaaufe  of  govemnient  has  not  increased  the  number  of  seamen 
iar  tkequanti^flf  horringBi  the  former  of  which  he  considers^  aa 
no  doebt  it  was,  one  of  the  principal  objects  of  government  (6). 
Bnt  it  most  be  allowed,  that  by  the  observations  and  aocoimt 
of  the  expeaeas  ineurred  in  fitting  out  a  herring  buss,  conteined 
in  Mr«  Kbooe's  work  (7),  it  would  appear  that  it  never  could 
answsr  liie  pnrpose  Dr.  Smith  mentions;  and  Mr.  Knox^  after 
abewing  that  the  enooun^menls  of  the  bounties,  great  as  they 
eaam,  are  iomtd  inadequate  to  the  heavy  expences  attending 
the  BBtish  fisheries  (evinced  by  the  decUning  state  of  the  busa 
fishaj,  which  Drv  l&nith  himself  in  his  eiuo^Mm  on  the  boat 
fishery  aUowa)  expresses  his  surprise  at  a  writer  of  his  hi^ 
japntetjen  and  abilities  labouritig  to  annihilate  that  mode  which 
gavanuncBl,  after  the  experi^me  of  Jiges»  discovered  best  calcu- 
lated for  their  aupport.    However^  Mr.  Phe)pa  affirms  (8),  that 
the  fishing  vaHels  idndi  xeottve  the  bountfr  on  the  deep  sea 
fishery,  to  this  day  smuggle  between  the  north  of  Scotland 
wd  the  Faroe  Island^  and  employ  fishermen  to  catch  SA  in 


»■■»  *i 


(1)  Smith's  W.  of  N.  vol.  2.  (5)  23  Qeo.  2.  c  24.  s.  14. 

SN.  (6)  3  Macph.  Ann.  Comou 

g)  See  post  436  n. 

)  8mitl^V.ofN.ed.l817.  (7)   Knox's    British   fimpire, 

vsLlL  295.  vol.  I.  360—363,  &c. 

(4)  3  Macph.    Ann.  Camm.  (8)  Phelps  on  the  Fisheries, 

436.  n.  219  n. 
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their  boats  near  the  Western  Islands,  which  they  return  and 
take,  merely  to  get  the  bounty;  a  practice  which,  it  is  said,  has 
been  carried  on  to  an  enormous  extent* 

The  several  attempts  made  by  parliament  and  others  to  im- 
prove our  fisheries,  are  as  foUow :— The  first  English  association 
for  the  purpose  of  fishing  which  we  find  oountdnanced  by  au- 
thority, was  of  the  right  honourable  William  Eiurl  of  Pembroke, 
Sir  William  Courteen,  Sir  John  Harrison,  and  Sir  Paul  Pindar, 
about  16SS  (1),  when  king  Charles  the  first  granted  them  some 
slight  encouragement ;  and  in  1654,  Sir  Phineas  Andrews  (2), 
proceeding  on  the  undertaking,  had  an  exemption  from  customs 
and  excise  on  all  salt  spent  in  the  fishery  trade;  and  Simon 
Smith,  esq.  had  the  farther  indulgence,  that  all  ccmunodities 
returned  for  produce  of  fish  were  allowed  to  be  imported  custom- 
free.  In  Charles  the  second's  reign,  about  1661,  (S)  James  Duke 
of  York,  Edward  Earl  of  Clarendon,  and  others,  were  appointed 
by  commission  under  the  great  seal  to  be  a  council  of  the  Royal 
Fishery  of  Great  Britain  and  Ireland,  of  which  the  king  declared . 
himself  protector  (4).  About  1683,  but  little  progress  having 
been  made,  the  king,  afi:er  adding  several  other  distinguished 
persons  to  the  former  council,  declared  them  the  Company  of 
the  Royal  Fishery  of  inland,  and  granted  them  power. to 
purchase  lands  to  the  amount  of  ^1000  per  annum,  and  to 
use  a  common  seal  (5);  a  bounty  of  jf  20  was  also  given  on: 
English-built  doggers  (6),  as  from  the  greater  cheapness  of 
Dutch-built  vessels,  most  of  the  advantages  resulting  firom  the 
building  of  the  ships  employed  were  enjoyed  by  foreigners  (?)• 
HI  fortune  pursued  the  adventurers;  for  though  the  fishery 
proved  tolerably  successful,  yet  in  the  war  which  ensued  be- 
tween the  Spaniards  and  Dutch  and  the  French,  the  latter 
seized  the  vessels  and  goods  of  the  Company  as  Dutch  vessels, 
they  bdng  some,  or  most  of  ihem,  in  spite  of  die  bounty,  Dutch- 
built  and  manned  (8).    They  then  sold  their  remaining  stock 


(1)  Lord     Somers*     Tracts,  8,000  vessels.      2  Macph.  Ann; 
vol.  12.  p.  34.  By  the  5  Eliz.  c.  5.  Com.    a.  d.  1 659. 

herrings  were  allowed,  if  caught  (5)  Lord  Vomers'  Tr.  vol.  12. 

on  our   coasts,  to    be  exported  p.  35. 

duty-free.    2  Macph.  Ann.  Com.  (6)  Id.  36.  xii.    2  Macph.  An; 

138.  Com.  584. 

(2)  2  Macph.  Ann.  Com.  453.  (7)  Sir  J.  Child  on  Trade.       ' 

(3)  2  Macph.  Ann.  Com.  503.  (8)  Lord  Somers*  Tr.  voL  \2. 

(4)  In  1659  the  Dutch  herring  p.  37. 
and  cod  fishery  was  said  to  employ 
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£>r  pajment  of  their  d^bts^  and  issued  proposals  foir  the  terms 
of  raiaiiig  a  stock  of  ^150,000  or  £SW^QO0y  which  thqr  de« 
dared  essential  to  the  well  doing  of  the  undertaking;  thia  was 
to  be  raised  by  shares^  the  amount  of  which  does  not  ^ypear  to 
liave  been  fixed,  but  which  probably  did  not  exceed  jf  50  each. 
In  1666,  the  impoitetu>n  of  fish  by  foreigners  was  strictly  pro- 
hibited. Little  further  attention  seems  to  have  been  pidd  to  the 
fisheries  till  after  the  Revolution^  when  we  find  the  10  &  11 
Will.  5.  c  24.  and  1  Geo.  1.  st.  2.  c.  18.  (1)  enacting  provi* 
sions  against  importation  of  fish  takeb  by  foreigners,  and  esta>* 
blishing  the  Newfi>undland  cod  fishery ;  and  in  1695  the  Royal 
Fishery  OxBpojxj  was  again  set  on  foot  (2).     Shortly  after  the 
pasang  of  the  South-sea  bubble  act,  6  Geo.  1.  c.  18.,  viz.  in  A.n. 
1721,  we  find  that  it  was  proposed  by  charter  to  incoiporate 
Sir  Robert  Sinclair  and  others  for  the  better  carrying  on  the 
fishing  trade  in  North  Britain,  and  the  then  attorney  gmeral 
Raymimd  advised  on  the  legality  of  the  clauses  in  the  patent  (S). 
In  the  9  Geo.  2.  (4)  the  penalty  of  if'lOO  on  ev^ry  person  in^ 
porting  fish  contrary  to  the  act  1  Geo.  1.  was  imposed ;   and 
by  25  Geo.  8.  (5),  two  justices  of  peace  are  authorized,  on  in- 
formation of  an  officer  suspecting  such  fish  to  be  brought  into 
the  port  of  London,  to  summon  the  parties,  and  proceed  to  hear 
the  conqplaint,  and  convict  in  a  summary  way  on  their  non-i^ 
pearance.  The  foreign  fish  allowed  to  be  imported  are  eels,  stocks 
fish,  anchovies,  sturgeon,  botargo  or  caveare,  turbots,  and  lob- 
sters(6).    The  fixst  statute  we  find  e^fpressly  giving  a  boun^  on 
fisheries  is  the  5  Geo.  1.  (7)»  which,  with  the  cumulative  statute 
SB  G.  5.  (8)  renewing  the  bounties  granted  for  ten  years  by  the  * 
several  statutes  we  have  mentioned,  gives  bounties  on  the  exports 
of  jpiLchards  or  shads,  cod,  ling,  or  hake,  whether  wet  or  drie^ 
salmon,  white  and  red  herrings,  and  dried  red  q>rats,  being  of 
British  filling  and  curing.    The  28  Geo.  2.  (9),  passed  a.  d. 
1749,  first  gave  the  bounty  of  80s.  per  ton  on  vessels  firom  20 
to  80  Ums,  for  encouraging  the  white  herring  fisheiy,  autho- 
rizing lus  MajesQr  to  incorporate  certain  persons  under  the  name 
and  style  of  The  Sode^  of  the  Free  British  Fishery,  for  21 


(1)  Reeves,  lst.Bdit.  386.  408.  (6)  Reeres*  1  ed.  408. 

10  ai  11  W.  3.  c.  14.     1  Geo.  1.  (7)  5  Geo.  1.  c.  18.  s.  6.    26 

at.2.  <:.18.  Geo.  3.  c.  81.  s.  16.    23  Geo.  2. 

(J2)  2  Macph.  Aon.  Com.  674.  c.  24. 

(3)  2  Chaknen,  Col.  Op.  229.  (8)  26  Geo.  3.  e.  81.  e.  16. 

(4)  9  Geo.  2.  e.  33.  s.  1.  (9)  23  Geo.  2.  c.  24.    2  Smith, 

(5)  25  Geo.  3.  c.  ^^.  a.  43, 44,  283.    Reeves,  I  ed.  289. 
8cc.     Reeves,  1  ^.  405,  6. 
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jmn.  TIm  S«  Gm.  «.  (i)  added  mmm  f^(riflAntt.  7^ 
M  G«K  2.  c  90,  pMssd  A.  D«  17579  increased  Aetofnuige  boon- 
tj  to  508.;  dMBV boimtiefi  were  psyaHe  in  Saglasid  etrt  of  Ae 
gannd  lefVDue,  in  Seodand  oat  of  a  particalar  fimd,  iriiidk  in 
1780  was  fbnad  to  have  been  antic^ated  fer  otiher  pmpoaety 
flftd  dittv  niiaed  the  adventnren  on  Ae  fidth  of  die  boantiei^ 
filK>  had  ittcMaeed  the  number  of  buases  becweenl762  and  17M 
(Watt  17 1»  <61)  the  aggregate  tonnage  of  wfaicb  mis  14,476  tout, 
Masned  by  %W\  men.  (9)  The  11  Geo.  9.  c  91.  again  m- 
duaad  the  tonnage  bonnQF  to  90t.  Ibr  dl  decked  teneb  from 
to  10  80  tons  bnrdien,  biidH  in  Britain  after  91  Jamnory  1760, 
arid  manned^  Itc  according  to  Ae  S9  Geo.  9.  and  odfeer 
Iswa  then  asdtting.  The  19  Geo.  9.  e.  96.  explained  aone 
doubty  wliich  had  arisen  npon  eonstmction  of  the  prior  acu« 
The  S5  0<o.  9.  a  65.  extended  the  boontj  to  tesseb  of  80  tons, 
took  Mm^  the  necessiQr  of  a  rendezvous,  and  onty  restricted  the 
time ;  and  the  ptn^chase  of  herring  from  Britisir  boata  was 
aHowed.  The  S7  Gea  9.  c.  10.  criled  the  Consolidation  Act(9), 
after  giifing  a  tonnage  and  Tarions  other  bounties  on  the 
Britiih  fisheries  on  the  coast,  enacts,  AaC  fredt  BritiA-canght 
Haki  may  be  imported  duty-^ftee  into  Great  Britain. 


The  British  society  ^  ftnr  extending  tile  fldieries,  and  im- 
^.pmvlng  the  sea-coast  ct  iliis  kingdom,**  was  incoiporated  by 
{^  96  Geo.  9.  c.  106.,  and  fbrther  reguhted  by  subsequent 
sMSf  and  liie  46  Geo.  9.  gave  a  bounty  of  ^9  per  ton  on  eveiy 
elip  of  60  tons  fitted  out  for  the  deep  sea  fishery,  and  instituted 
a  beard  of  eommissiotters  at  tSie  same  time  to  superintend  and 
nwiage  lis  aAin  (5).  This  bounty  has  been  exttoded  by 
MGeo.  9.  to  tessda  of  4S  tons  burden,  manned  as  thei«  di- 
1.  (6) 


2?r«y  !•        The  ftftiwing  is  a  susnnaiy 
tfuiationf  !«•      pMoc  nsDerws^  as  fio'  as  reepects 


the 


(1)  2AGeo.2.c,S2.  30  Geo.  2. 
c.  30.  A.  n.  1797.     11  Geo.  9. 
c.  31.   A.  a.  1771.     87  «eR  3. 
c  10.  A.nb  1787. 
.  (2)  1  Knox^  197<-^99,  kc 

(8)  Reeveii  1  ed.  407-*499. 

(4)  86GeD.3.  cl06.  39Gee.3. 
C.100.  42Geo.3.c.  79«  48Geo.3. 
c.  110.  90Geo.3.  c.  U.  54.  60. 
108.      51  Geo,  3,   c.  84.  101. 


52  Geo.  3.  c.  103.  repealed  br 
536eo.3.  C.1II.8. 1.  52Geo.3. 
c.  153.  54  Geo.  3.  c  192.  19K 
55 Geo.  3.  C.94.  57  6eo.3.  c.34* 
124.    58  Geo.  3    c.  38. 

(5)  2Smiaifs  W.of  N.ecL  181 7. 
notec.  r 

(6)  Ante,  259. 

<7)  Reeves,  2d  ed.  505-«>7. 
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British  slop  or  Tcsid  shidl  be  permitted  to  wil  firam  any  of  the 
ports  of  thie  kingdom^  or  of  the  idaads  of  Giiensey»  Jcraiqr» 
Aldeinqr,  Serk,  or  Man^  to  be  enqployed  in  the  fishory  on  die 
said  coasts,  unless  wholly  and  solely  manned  with  and  navj^ated 
byamaster  and  nuuriners  all  British  snlgects(l),    Fidiofereiy 
land  cur  s(»t  whatever  of  British  taking  smd  curing,  caught  by  the 
crew  of  any  Britiah4niiltship  or  vessd,  owned  by  British  sntyntij 
sod  navigated  according  tp  law,  may  be  impeded  hi  sodi  diqps  fiee 
of  duty  (2).*  'No  sort  of  $sh  iribatever  of  foreign  fishings  except 
eds,  stock-fishy  anchovies,  sturgeon,  botargo  or  caveare,  turbots» 
feb8iers,and  oysters,  maybe  in^Knted  into  Great  Britain  (S). 
Oystefs  are  not  specially  e:i(cept6d  in  any  statute,  but  there  is  a 
du^  on  than  in  -  the  Consolidation  Act  (4),  which,^  not  bijiig 
leviable  on  British  caught  fish,  must  be  construed  as  a  p^mis* 
sion  to  import  fi>reign  caught  oysters*    Perpetual  bounties  ar& 
paysUe  on  the  export  of  pilchards  or  shads,  cod  fish,  jfaig,  or 
hake^  whether  wet  or  dried,  sdmoo,  white  herrings,  red  herrings^ 
and  dried  red  qpcats^  being  of  British  fishing  or  curing  (5). 
Teoipoiary  baunties  are  pagr^le  on  the  tonnage  of  shipa  carry* 
iog  on  the  British  and  the  Greenland  fisheries^  on  the  quanfi^ 
offish  taken  ii^the  British  and  the  Newfoundland  fisheries  on  fha 
quantity  of  oil,  head  matter,  blubber,  and  whale  fins  tak^  in'the 
Sotttbon  vriiale  fishery,  and  on  the«  eqxnt  of  pilchards.  -  Seal 
skins,  head  matter,  Uubbeir,  and  whale  fins  taken  in  theNe^und- 
land,  Greenland,  and  Southern  whale  fisheries  may  be  imported 
free  of  du^,  provided  British-built  ships  are  employed,  owned  by 
British  subjeda  usually  residing  in  the  King^s  European  domi- 
nions, and  navigated  by  a  master  and  three*fourths  at  least  of 
the  mariners  usually  residing  in  the  King^s  European  dominions. 
These  tenqporary  bounties  iH  depend  on  the  statutes  referred  to 
in  the  note  (6)9  and  such  statirtes  as  were  made  afterwards  for 
amending  or  continuing  Ihem. 


We  luure  thus  takoi  a  general  View  of  the  principal  statfites  SnquiriM  into 
alfecting  the  fisheries ;  thiese  will  beknore  particnhurly  conridered  ^I^^^^^S!^.- 

L  tiont  ind  othtn 

to  be  idhfttdi 
(1)    S4  Geo.  3.    c.  68.  s.  4.    s.  4Si  4.  ^^ 

42  Geo.  3.  c.  61.   Reeves,  2d  ed. .      (4)  26  Geo.  3».  c.  81.  s.  43;  4. 

460.  (5)  5  Geo.  1.  c.  18.  s.  6.    26 

(2)  43  Geo'/ J.  c.  66.  sect!  6.  Geo.  3.  c.  81.  s.  16.  Reeves,  2d 
Reetes,  2d  ed.  393.  ed.  506.    55  Geo.  3.  c.  94.  s.  6. 

(3)  Reeves,  2ded.  217.  219.  (6)  26Qeo.3.  c.81.  c.26.c41. 
222.  388.  10  &  11  W.  3.  and  c.  50.  since  repealed  and 
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wbeA  we  QQOi^  to  treat  of  tke  wevenl  lirancfaes  of  tbe  trade  ta 
vhich  each  sqparate  proTioon  of  these  and  other  ik^  applies* 
The. reason  given  t^  Lord  Somen  (1)  for  the  failure  of  the 
fisheries  in  his  time  would  scarcely  now  be  deemed  sufficient ; 
the  noB-observanee  of  Lent^  to  which  the  decay  in  the  trad^ 
was  then  attributed^  would  not  now  be  allowed  as  an  adequate 
xeason ;  and  with  regard  to  his  praise  of  the  Dutch  busses  (S^ 
4pe  encouragement  afibrded  to  our  own  buss  fishing  has  hitherto 
answered  very  little  purpose,  and  it  seems  that  the  cobUeSf, 
crojfers^  and  boats  finrmerly  undenrahiedy  have  greatly  ex» 
eeeded  in  produce  the  busses,  though  launched  with  superior 
capital,  and  backed  by  parliamentary  aid  (S).  Experience  h^a 
shewn  that  societies  for  die  purpose  of  encouraging  the  fisheries, 
as  Intl^erto  formed  by  persons  generally  unacquainted  and  un- 
connected  with  them,  have  by  no  means  afforded  that  eflfectual 
support  which  had  been  expected,  and  that  they  have  never 
answered  and  never  can, answer  any  great  purpose;  and  it  has 
been  observed,  that  any  great  complicated  or  difficult  plan  never 
will  succeed^  and  that  it  must  be  something  simple,  which  will 
facilitate  and  encourage  the  labour  of  the  poor  individual  fisher* 
man  (4).  In  1750  a  joint  stock  company  was  erected,  with  a 
capital  ^  ^£"500,000,  (5)  tho  members  of  which  were  entitled  to 
receive,  besides  the  tonnage  duty  .we  have  before  mentioned,  the 
eicportation  bounty  ^  two  shiUhigs  and  dght-pence  the  barrel, 
the  delivery  of  both  British  and  fi>reign  sak  duty^free^  and  were 
during  thence  of  fourteen  years^  fi>r  every  jf  100  which  they 
subscribed  to  the  stpck  of  the  society,  entitled  to  ^3  a  year,  U> 
be  paid  by  the  receiver  general  of  the  customs  in  equal  half-yearly 
payments.  Besides  this  great  company,  the  residence  of  whose 
governor  and  directors  was  to  be  in  London,  it  was  declared  law- 
ful to  erect  different  fishmg  chambers  in  all  the  different  out- 
ports  of  the  kingdom,  provided  a  sum  of  not  less  than  j^l  0,000 
was  subscribed  into  the  ciqpital  of  each,  to  be  managed  at  its  own 
risk,  and  fin-  its  own  profit  and  loss;  the  samef  annuity  and  the 
same  encouragements  of  all  kinds  were  given  to  the  trade  of  these 
inferior  chambers  as  to  that  of  the  company.  The  subscription 
of  the  great  company  was  soon  fiUed  up,  and  several  different 
fishing  chambep  were  erected  in  the  difierent  out-ports  of  the 
kingdom,    b  spite  of  all  these  enoouragemeaits,  almost  all  tbete 


(1)  Lord  Somere'Tracts,  vol.12.  (3)  Smith's  W,  of  N.  p.  295. 

P-49.  ed.l817. 

Ao^V^^^  Sowers,  vol.  12.  pp.  (4)  3  Adolph.  278. 

^®'  ^^-  (5)  2  Smith,  small  ed.  283,  4. 
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diflbrent  companies,  both  great  and  small,  lost  ddief  Uie  whoU 
or  the  greater  part  of  their  oapitals,  and  the  several  fiaheriea  are 
now  prin^pdly  carried  on  by  private  adventurers  (1).  Hie  6ct 
is,  as  observed  by  a  learned  author(2>,  Aat  aU  the  companies 
who  have  set  on  foot  fisheries  on  a  great  scaler  and  proposed  to 
cany  all  before  them  by  the  wdght  of  their  capital,  have  vAs* 
carried.  They  rendered  the  neeesaary  apparatus  dear  by  a 
sudden  demand  beyond  the  quantity  in  the  market,  th^  imme* 
dSately  employed  more  people  thui  conM  possibly  be  found  duly 
qualified,  and  thq^  caught  more  fish  than  they  couU  find  sate 
for,  either  in  the  country  or  abroad,  in  competition  with  the  better 
cured  herrings  and  established  markets  of  the  Dutdi.  He  ob- 
serves, that  an  the  fisheries  that  have  ever  prospered,  have 
gradually  axkea  finom  small  beginnings,  the  number  of  peofde 
bred  to  diem,  and  the  increase  of  the  markets  keepmg  pace  with 
the  gradual  augmentation  of  the^fisheries.  When  to  the  above 
drawbacks  on  the  prosperity  of  a  fishery  upon  a  great  scale  we 
add  the  waste  and  want  of  economy  in  the  transactions  of  great 
sodeties,  and  add  to  all  these  the  innumerable  meonvoiieiioes 
resulting  firom  ike  salt  laws,  we  need  not  wcmder  that  all  die 
patriotic  efforts  of  great  societies  have  been  pKejudidal  to  lhem« 
sdves  and  devoid  of  benefit  to  the  country. 

It  has  been  ingeniously  suggested  in  a  recent  pnbliGatiQii  (S  V 
that  the  great  fioaling  capitals  of  merchants  will  never  be  in- 
vested by  them  inflshing  or  curing:  to  buy,  sally  and  ^arry,  is 
their  busmessi  when  the  fish  are*  cured  and  ready,  and  the  oil 
and  odier  produce  of  the  fisheries  obtained^  they  will  vest  their 
capitals  iq  that ;  but  without  capital,  fisheries  cannot  sndtely 
be  extended  so  as  to  furnish  the  trader  with  aD  object  of  qpecii^ 
Cion»  and  how  to  make  that  great  and  sudden  extensiosk  so.  da* 
^iraUe  as  it  is,  is  the  question;  and  it  may  here  be  observed,  that  it 
istotibe  production  (^  die  article,  and  not  to  die  fiM9)itiiti^  the 
dispoealrfiti  that  the  first  attention  is  to  be  paid.  latliefi^ 
imleas  fidi  canbe cniedat  a  reasonable  pries^  ib» catcUttg  thea 
will  be  to  no  purpose.  The  price  of  salt  is  what  Mnders  that  easy 
or  difficult.  So  if  die  poor  fishermen  cannot  buy  their  boats 
and  otiier  expensive  tKdde^  diey  cannot  employ  their  indostiy. 
In  famishing  the  meanp  to  pay  for  them,  some  certain  mode  of 


(1)  2  Smith,  283,^4.  —227.  ^       ^^,  ^ 

(2)  3  Mm»Ii.  Ann.  Com.  277  n.        (3)  3  Adolph.  Pol.  Sut,  277, 8. 
kd  see  Phelps  on  Fisheries^  223 
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.  i«pqrnM&t  or  security  iniiBt  be  ck^ised.  With  imnunreable  pio- 
perty  this  matter  is  dmple  and  *  easy^.  but  with  property  tbait.-is 
liable  to  loss  or  destruction,  there  are  difficulties  to  overcome, 
it  is  pedaps  some  what  quaintly  but  truly  said  by  Lord  Somers 
in  his  tracts  (1)9,  after  shewing  the  Dutdi  method  c^  *<  raising 
tkebuss.**  What,  sayshe,  can  th^  do  lesa  than  take  cace  .to 
presenre  it  fipom  all  storms  and  bruises  while  it  lies  in  the  har- 
bour ;  and  jtherefore  th^  have  cut  rivers  and  channels  for  its  quiet 
rqpqse,  idiich  requires  not  the  chaige  either  of  cable  or  anchor^ 
pr  of  any  person  to  look  to  it  when  not  enjoyed  in  fishing.  It 
then  foUows  that  the  Dutch  are  able  to  borrow  ready  monqr  on 
their  b«8se%  and  nets  and  tackling  belonging,  thereto,  for  any  em* 
ployment  on  the  voyiige,  or  to  buy  salt  or  victuals,  or  (or  any 
other  necessaiy  occasions ;  and  the  buss  being  registered,  the  title 
to  her  is  never  questionable.  JSomoney  nuQr  at  aU  times  be  securely 
.  invested  in  the  fishing  trade  by  persons .  not  actually  employed 
therein.  The  desirable  object,  is  to  furnish  the  fisherpoai  with 
vessels  and  tackle,  which  without  assistance  he  cannot  obtain  (2). 
A  government  finds  it  impracticable  to  enter  uito  the  details  necea- 
saiy  to  aid  individuals  where  there  are  risks  and  hazards  to  run, 
and  wherethere  is  room,  not  only  for  mismanagement,  but ^ 
irand,  both  on  the  part  of  the  individuals  to  be  assisted,  andthe 
agents  employed  to  give  the  assistance.  In  this  case  an  interme* 
diate  person  should  be  employed,  who  should  secure  the  govern- 
ment fixNn  risk,  and  find  in  his  vigilance  in  looking  ^fter  Jthe 
prcqperty  a  reward  for  his  trouble.  All  the  attempts  hitherto 
made  to  aid  and  increase  our  fisheries  have  been  made  on  a 
wrong  principle,  which  finom  its  nature  could  tiot  succeed.  Tbtj 
ou^tnot,  however,  to  discourage  ils,  or  lead  to  the  ooodu- 
sion,  that  aid  cannot  efieotually  and  advantageouslv  be  given» 
unless  we  find  that  the  difficultiesarise  fiom  the  nature  of  tl*»»gs 
and  not  firom  the  manner  in  which  the  attempt  has  beep  made. 
To  eooourage.poor,  xnen  to  work,  .they  must  be  fiunished*  with 
the  naoessary  iniplements ;  and  though  boats  and  nets  are  not  very 
eaqpepsive,  yet  th^.are.fiur.too  mudb  so  for  the.fishermen  who  use 
ihmn*  to  purchase. 

The  consideration  of  the  encouragem^t  to  be  afforded  to 
fishormen^  naturally  Ic^  us  to  the  question  respecting  bountiea 
»od  parliamentary  aids  to  fisheries.    Dr.  Adam  Smith,  who  in 


^^^ 
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geotfal  adrocates  die  principle  that  goreniments  should  inter-  * 
fere  as  fitde  as  possible  in  trade  and^  commerce,  allows  that 
fisheries  are  an  exception,  that  their  encouragement  is  a  national 
benefit,  and  therefore  thdr  extension  ought  to  be  an  object  for 
bounties  and  encouragement^  at  the  expense  of  the  public  (1). 
D^  sea  fisheries  require  a  larger  capital  than  an  individual 
fisherman  cfn  command.  But  we  have  seen  that  societies  have 
never  hitiierto  succeeded,  in  spite  of  the  iknmense  capital  em- 
barked. Would  it  not  then  appear  that  much  depends  on  the 
fisherman's  personal  eicertion,  not  cramped  with  all  the  rules  and 
orders  of  a  society,  or  acting  as  a  mere  hired  servant  to  any  body 
of  men.  If  it  be  admitted  that  the  success  of  the  undertaking  of  a 
fishery  depends  more  on  the  individuals  activelyandpersonalfyem- 
ployed  in  it  than  almostany  otber  undertaking,  it  wiltfoUbw  that 
the  tonnage  bounty,  so  lavishly  bestowed  by  some  acts  (2),  fiUls 
short  of  the  intended  object,  andthrows  the  profit,  if  any,  into 
the  hands  of  the  capitalist  in  his  eounting«house  at  home^  instead 
of  the  adventurer  in  his  fishing  bark  at  sea. 

It'has  beat  contended  -that  the  boat  and  ooatt  fisheries  are 
ehjects  -more  deserving  of  encoursigement  than  tiie  deep  sea-' 
fisheries,  and  tliat  the  local  advantages  of  thi  arms  of  the  sea 
which  run  up'  so  &r  into  the  land  in  the  Hebrides,  balled  sea- 
locks,  and  into  which  the  herrings  principally  resort-^in  spite  of 
the  jfisoouragement  to  the  boat  fishery,  which  abounty  of  jfS  a 
t<»i  on  buss  fishing  must  create,  and  which  Dr.  Smith  Mai  sup-' 
posed  suflBdent  completely  to  destroy  the  ttade  of  the  latler-^ 
have  triumphed  over  every  obetade  (5>— and  that  in  1809  three^ 
vesuds  were  fitted  out  under  the  tonnage  bounty  of  J^S  per  ton. 
given  by  48  Geo.  Sd.,  in  1810and  1811,  seven  vessels;  in  i817f 
t«i.'    There  were  caught  by  the  vessels  thus  fitted  out  in  those 
several  years  709},  978^1 1)588,  and  2,8S9}  barrels  of  herrings. 
The  houmHn  paid  amounted  to  1^5,866,  so  that  every  barrel  pro- 
cored  cost  in  tonnage  bounty  alone '195. 4d.,  which  was  nearly 
as  mudi  as  the  then  market  price.    For  the  coast  fishery  there 
were  fitted  out  daring  these  same  years  505,  532,  594,  and  928 
fessds,  which  caught  and  cured  89,476,  90,849,  109,981}  and 
150,646}  barreb  of  herrings.    The  superiority  evidently  evinced 
hy-die  boat  fishery  against  all  adverse  circumstances,  ccanbined 
with  die  great  loss  incurred  by  those  who  were  tempted  by  the 


(l)3Adolph.?77,8.  (3)    2    Smith,     pp.  294,  5. 

(2>  48  Geo.  3.  c.  110.  ed.  18J7. 
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bounty  to  engage  in  the  deep  lea  fishery  for  1S12>  must,  it  has 
been  obferved,  at  last  convince  the  British  Govenunent  that 
dieir  cherished  &vourite  can  never  realize  the  expectadoDsfinrmed* 
The  imitation  of  the  Dutch  systems  without  examining  the  princi- 
ples of  their  practice,  appears  to  have  led  to  these  results.  The 
deep  sea  or  buss  fishery  cannot  be  su{^)osed  to  be  so  much  the 
object  of  the  Hollanders  choice  as  the  consequence  of  his  ne* 
oessity.  Holland  lies  at  agreat  distance  from  the  seas  to  which 
herrings  are  known  principally  to  resort,  and  can  therefore  cany 
on  that  fishery  only  in  decked  vessels  (1),  which  can  carry  water 
and  provisions  sufficient  for  a  voyage  to  a  distant  sea.  The  pecu* 
liar  advantage  of  the  land-locked  situation  of  the  fiivourite  resorts 
for  herrings  on  the  West  of  Scotland,  affi>rds  every  encourage- 
ment to  the  less  expensive  mode  of  boat  fishing  so  well  adsfited 
to  diem<  The  herrings  would  then  be  cured  on  the  q)ot,  whither 
thqr  would  daily  return,  and  thus  increase  the  wealth  of  the 
T^ote  countries  of  the  Highlands, 

But  it  must  evidently  f^pear,  that  to  pursue  the  herrings  in 
every  sea,  according  to  the  Dutch  method,  and  at  the  same 
time  to  create  the  sailors  we  wish  for,  it  is  necessary  that  larger 
boats,  which  can  bear  the  sea,  should  be  used.  The  Downs 
society,  in  their  report  in  August  1816^  state  that^  fit>m  the 
op^i  boats  being  not  calculated  to  withstand  the  boisterous 
weather  in  the  herring  season,  many  of  the  boats  scilrcely 
cleared  their  expences,  without  leavii^  their  cr^ws  any  surplus 
for  the  subsistence  of  their  families ;  while  the  outfits  of  French 
and  Dntdi  craft,  amounting  to  several  hundred  sail,  calculated 
to  stand  the  weather^  as  wdl  as  remain  at  sea  many  days,  and 
proceed  to  a  ccmsiderable  distance  firom  theii^  own  ports,  made  in 
1815  successful  voyages  continuing  the  fishery  even  to  our  own 
coasts,  and  under,  shelter  of  our  harbours,  for  several  wedcs  after 
the  boats  in  the  neighbourhood  were  laid  vep  (2).  If  the  Dutch 
could  always  have  found  as  much  fish  on  our  coasts  as  thqr  re- 
quired, they  would  never  have  gone  to  Iceland  for  it  (S).  The 
qualify  is  superior  and  the  quantity  is  also  greater  in  the  deq> 
sea  fisheries  than  on  our  coasts.  The  Dutch  (4)  had  in  180S> 
1 1  Sd  vessels  fishing  at  the  same  time  off  the  coast  of  Iceland;  and 
the  capital  employed^  at  the  average  of  s^800  a  ve^,  for  outfit^ 
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atlt^  \mn^  aad  provUiickQ^  was  i^a06|400.  One  Uurd  th^ 
ioniMjge  of  Tessdfly  Aod  one  third  the  oi4[>ital  and  expeiicee,  would 
knag  as  ibugIi  fidh  to  the  Oirkaejv^  lelted  in  bulk^  aa  wer^.  by 
thiameaas  faiou^  by  the  Dutch  to  their  markets.  Thus,  inde- 
pendently isi  the  paramount  consideration  of  makii^  good  sailors 
Sat  the  reinforceniait  of  the  na^>  it  appear  that  the  deep  sea 
fishety  can  alone  ensinre  canlskmt  sucoessy  the  want  of  which  has 
50  much  paralized  our  exertions. 

Mr.  Knox  observes  (1),  that  if  ever  the  gjreat  national  object 
of  extending  the  fisheries  is  accomplished  either  wholly  or  in 
{Murt,  it  will  be  scd^  owing  to  the  encouragement  given,  not  to 
companies,  but  individual  adventurers,  and  the  abilities  oi  dmse 
sdlventurers  to  persevere  in  that  business  against  all  the  accU 
dents,  disoounigements,  and  misfortunes  that  attend  it,  both  in 
the  taking  and  the  sale  of  the  fish.  Even  the  frugal  Dutch, 
wjio  have  reduced  all  the  branches  of  the  fisheries  into  a  regular 
system  founded  on  Icng  experience,  judged  it  necessary,  after 
repeated  attempts  in  fiivour  of  societies,  to  relinquish  that  mode^  . 
and  to  direct  their  attention  indiscriminately;  to  the  fishenes  in 
general.  This  is  also  the  practice  of  all  other  states  whose 
subjecte  embark  therdin.  They  are  encouraged  by  exclusive 
privii^^  and  exemptions  suited  to  the  various  cases  and  dr- 
cusnatances  of  thdr  respective  situations.  If  then  it  is  as  an  inde-> 
-pendent  party  that  die  fisherman  most  ably  prosecutes  hia 
perilous  undertaking,  it  follows  that  the  assistance  whidi  we  have 
endeavoured  to  diew  it  is  politic  in  a  government  to  afibrd  to- 
rts fisheries^  should  be  individually  bestowed.  The  objection  that 
ipvermnraii  cannot  enter  into  the  minute  details  of  fishing  risks- 
and  soch  precarious  security,  again  occurs ;  buti^his  objection 
has  been  answered  (2).  It  is  observed^  that  anJintermediate 
person  should  be  employed,  who  should  secure  the  government 
firam  risk,  and  find  in  his  vigilance  in  looking  after  the  property 
a  reward  for  his  trouble.  A  bounty  offered  to  a  ppor  man  to 
produce  an  article  he  has  not  the  means  of  producing,  is  use- 
less. Instead  then  of  giving  bounties  for  fish  caught  on  the 
coast,  it  is  suggested  that  boats>  should  be  constructed  and  let  out 
ander  the  direction  of  the  minister  and  elders  of  the  parishes  in 
'Soodand,  or  those  who  manage  the  poor  in  England,  and  that 
*^he  sum  diey  are  to  pay  should  be  judt  sufficient  for  interest,  wear 
andtear^&c   Being  insured  against  the  risk  of  the  sea, 


(1)  Vol  1.  p.  170.  (2)  3  Adblph.  278,  9, 
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can  nevar  remain  vnaoooiiiited  ibry  and  tlie  sum  pmd  wUhewaA^ 
cie^t  to  iqplacek  when  worn  oat  by  regular  itte.  Theretfenot 
two  hundred  parishes  in  Soodond  duil  toudh  die  eoaaly  oBd.pro- 
bably  j6*2(K>  in  each  on  die  average  might  be  sufficient,  and  put  in 
oiQtiTity  20,000  peflfde  in  this  beneficial  enterprise ;  and  this  sum 
might  prc^ierly  be  applied  under  the  re^onsibility  of  eachporish, 
the^^toenB  of  whom,  or  those  who  have  fhe  direction^  should  be 
bound  to  see  to  its  proper  aj^cation. 

The  return  of  peaee  tfid  cpnsequent  diminuticm  of  emploiy- 
mept  ibr  seamen  have  ahiead^  produced  some  increase  in  die 
fisheries  of  Scodand.  There  are  now  5,000  horge  boats  and 
15,000  fishermen  employed  in  catching  herrings  on  die  coast 
of  Caithness,  to  the  great  rdief  and  benefit  of  that  coontiy;  but 
they  complain  of  impedimoits,  pardcubrly  of  die  duty  on  sall^ 
and  on  stares,  on  which  account  they  cannot  come  in  conqpcdtioB 
with  the  Dutch*  By  proper  regulations  and  fiicilities  in  theseand 
odier  respects,  these  fisheries  may  be  gready  extended  and  will 
produce  incalculable  advantages  to  the  community ;  and  it  must 
be  presumed  that  the  judicious  extension  of  .the  bounties  to 
▼essdis  of  45  tons  has  gready  conduced  to  this  efect(l).  Though 
by  a  recent  statement  made  in  the  House  of  Commons  it 
appealed  that  only.  20,000  seamen  were  employed  in  the  Britisb 
fisheries  (2),  the  Dutch  employed-.  9,000  vessels  and  86Q,00O 
people^  whidi.must  have  given  employment  to  more  than  double 
that  number  of  other  descriptions  of  persons  ashore.  This  is 
stated  in  a  printed  rqxirt,  and  it  is  also  said  duit  in  the  J818 
season,  they  sent  out  1,00C>  vessels  to  fish  in  die  north.  It  k 
not  only  die  number  of  fishermen  to  be  employed  that  is  to.be 
token  into  oonsideradon  upon  this  subject^  but  the  occupatioii 
which  wifl-  be  given  to  w<Htten  and  children  to  cure  and. ^adk 
the  fish  on  shore,  and  the  incalculaUe  numbeia  of  pereons  of 
various  descriptions  to  whom  it  will  affi>rd  othar  en^oloymen^ 
food,  and  comfort.  (S) 

Fuktricsboir  iff      The  repeal  of  the  duties  on  salty  without  restriction,  allowance^ 
fiSTDiiki.'*^    ^'  drawbacks,  would  afibrd  an  effectual  mode  of  substantiaUj 

serving  the  fisheries.  This  tax  was  first  imposed  by  5  W.  &..M. 

c  7..  as  a  temporary  measure,  to  the  amount  of  li  d.  per  galloa; 

by  9  &  10  W.  S.  c.  44.  it  was  raised  po  Sid.  per  gallon,  and  ia 

^  (1)  Phelps  on  the  Importance  (2)  Phelps  on  the  Biitiah 
of  extending  the  British  Fisheries.     Fisheries,  9,  1 0. 

(3)  Phelps,  la.    ^ 
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die  !«%■  of  QlMai  Amie  to  8  s.  4  d.  a  bushel ;  it  was  .made 
peipetual  by  86  6.  8.  cS.il)  and  carried  to  the  dnkiiig  fond. 
The  58  6.  S.  c.  89^  (8)  which  repealed  the  whole  of  the  then 
ezistiiig  inipoits  (S)»  places  the  new  enacted  duties  under  the 
maniymnent  of  die  cnmmissioners  of  erase,  and  enacts  a  great 
Tarietjrof  restridiensy  under  wlndi,  in  die  oomplieated  proceedmg 
of  givmg  bonds  and  obsenringodier  finrmsy  extending  sometunes 
to*  die  obtBiniag  an  order  ttom  die  oommisskmers  of  the  trea- 
soiy  (4)»  salt  is  aDowed  free  of  duty  for  curing  fish  in  die  propor- 
lions  thoreoi  BpedSed,  sutgect  to  certain  restrictions,  forfeitures, 
bonds,  and  penalties,  to  prevent  firaiids  in  diggings  bmltog, 
importing,  <Mr  expoiting  salt,  and  in  using  it  for  curing  fish,  or 
in  any  manufacture^  ot  for  manure,  or  in  any  manner  incon* 
sistent  with  its  strict  provisions  {$)•  To  proceed  in  die  order 
of  tiioe  in  our.  inquiry  into  the  nature  of  the  salt  laws  as  affisct^ 
ingfisheries,  we  find  diat  the  learned  compiler  of  the  Annals  of 
Commerce,  in  April  .1800,  laid  before  die  Committee  of  the 
House  of  Commons,  a  plan  to  ensure  all  die  benefits,  ahnost 
beyond  calculation,  of  an  extension  of  the  fisheries,  and  the 
committee  in  their  report  reccnnmended  die  plan  to  the  attention 
ofpariiament,  but  the  war  precluded  diat  inquiry.  (6) 


We  will  here  briefly  consider  the  passages  in  die  rqport  of 
diecoaimittee  of  1801,  whidi  MnCalcraft, in  his  motion  on  the 
subject  onFridqrthe  fi5th  of  April  1817,  adduced  as,docu« 
mcntary  evidence  of  die  policy  of  the  uncondidonal  repeal  of 
all  sak  dudes;  the  motion  itself  and  the  arguments  adduced 
against  and  in  support  of  it  we  shall  presendy  nodce,  when  we 
take  a  view  of  die  salt  duties  in  general.  The  substance  of  the 
passages  adyerted  to  (7)  was  that  the  inquiries  of  the  committee 
had  oonTinoed  them  of  the  impossibili^  of  reconciling  the  col* 
lection  rf  diis  impost  with  die  advantages  to  be  derived  firom 


(1)  1  Eyaos  ParL  Rep.  735. 

(2)  38  Geo.  3.  c.89.  4Macph. 
Aqp.  Com.  450. 

(3)  Under  the  5  Geo,  I .  c.  10. 
25Geo.3.  C.65.  19  Geo.  3.  c.  26. 
and  11  Geo.3.  c«31. 

(4)  Sect.  93. 

(5)  So  salt  made  foul  hgr  curing 
fish  repeatedly  mighty  by  a  war- 
tmu  won  the  treasury  to  the 
coismiationera  of  excise*  be  per- 
mitted to  be  sold  for  the  sole 
purpone  of  numuring  the  ground. 


but  only  in  places  where  such 
foul  salt  had  been  hieretofoce 
usually  sold ;  thus  completely  ex- 
cluding any  use  of  it  in  any  other 
part  of  the  country  than  those 
near  the  sea-coa8t9.  Only  SOlbs. 
weieht  of  salt  for  the  cure  of 
lOOlbs.  of  cod  is  allowed  duty- 
{tfie  by  this  act.  4  Macph.  Aon. 
Com.  450.    PheWl73. 

(6)  4  Macph.  Ann.  Com.  435  n* 
.    (7)  1  Bvans  Farl.  Rep.  734. 
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the  free  use  of  and  trade  m  die  eomuBodiiy ;  diat  die  fisheries 
labour  under  restraints  without  a  correspondii^  benefit  to  the 
revenue,  the  teempdons  in  their  fi(vonr  bcnig  dogged  with 
condftSons  diat  induced  die  persoous  engaged  in  them  to  prefer 
die  payment  of  the  duties  to  the  acceptance  of  the  exempdon ; 
that  the  dqpot  estabUdbed  for  die  puipose  of  remedying  diis  evil 
had  entirely  fiuled ;  apd  that  the  most  beneficial  oo^sequaaoes 
would  probably  result  to  the  commerce  and  expenditure  of  die 
ooontry  if  a  repeal  of  these  dudes  could  be 


MVilH    lllf.-"!' 


The  statute-book  during'die  present  reign,  from  die  4 1  Geo.  8. 
c.  21.  (1)  to  the  57  Geo.  3,  c.  179,  is  filled  with  acts  contain* 
ing  various  reguladons  with  rcigard  io  the  obtaining  of  salt  duty 
free  by  die  fisheries  (2).    The  57  Geo.  S.  (3),  after,  in  a  small 
degree,  lessening  the  strictness  and  minudas  of  the  %^  Geo.  S.,  re- 
peals die  duties  on  die  importation  of  foreign  salt,  (4)  excq>t  a 
third  excise  on  that  ]mp<Hted  for  the  sole  purpose  of  curii^  fish, 
and  with  other  restrictions  therein  mentioned.     But  the  material 
section  of  the  act  appears  to  be  the  thirty«-third  (5),  which  enacts 
diat  any  crushed  rocknudt  ddivcred  from  any  salt  mine  on  the 
low  duty  of  one  penny  for  eveiy  bushel  for  exportation,  si^mI 
wliich,  on  arriving  at  die  port  of  exportation,  shall  be  entered 
for  exportation  to  Newfoundland,  die  Gulph  of  St^  Lawrence  or 
die  Isle  of  Man,  for  the  use  of  the  fisheries,  and  upon  oath  takta 
of  its  being  to  be  exported  to  diose  places  akme,  a  eertificate  for 
discharging  the  bond  given  for  the  removal  of  such  crushed  rock- 
salt  to  such  port  shall  be  given,  and  for  its  dhipment,  and  die 
proprietor  of  the  salt  mine  is  discharged  from  paying  the  said  duty 
of  one  penny  per  bushel  for  such  salt,  on  p«n  of  forfeiture  of  such 
salt  if  not  exported  9a  aforesaid,  or  used  otherwise  than  as  afore- 

.    (I)  41  Geo.  3.  c.  21.  57  Geo.  3.  powder  will  sooner  diBsolve,  and 

c.  1 79.  when  employed  in  curing  is  weaker 

(2)  1  ETans  Pari.  Deb.  735.  than  the  large  salt;  and  in  page 

(3)  57Geo.3.  c.'iP.  38  Geo.  3.  39,  as  aflbrding  proof  of  the 
C.89.  efficacy  of  rock  salt   for  curing 

(4)  Sect.  21.  fish   and  meat,  he  says,  I  have 

(5)  33d  sect.  Mr.  Phelps,  in  known  hundreds  of  tons  crushed 
hUTreatise  on  the  Fisheries,  p.  38,  and  sold  as  bay  salt  for  that 
conceives  that  the  rock  salt  of  purpose,  without  any  complaint ; 
Cheshire  is  .as  good  in  every  re-  and  had  it  been  known  to  be 
spect  for  the  purpose  of  curing  rock  salt,  •  it  would  certainly  not 
fsh  as  the  bay  or  foreign  salt,  and  have  been  used^  This  salt  bad 
if  found  otherwise  it  can  only,  been  made  foul  by  dirt,,  to  give  it 
arise  from  the  crystals  being  the  colour  and  appearance  of  bay 
broken  by  crushing  the  rock  salt,  ^salt. 

of  which    that  which    falls    to 
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atad^  and  with  a  penalty  cijSlQO.  And  by  tlie66th  flection  (I) 
any  colonred  or  dyed  seltf  or  cmshed  salt,  or  crushed  rock  salt, 
inaj  be  deliyered  to  and  removed,  carried,  &c.  to  any  fish-curer, 
under  such  bonds  and  regulations  as  are  prescribed  by  former 
acts  now  in  force,  and  by  this  act  specially  prescribed ;  such 
^ecified  salt  haying;  been  iSrst  approved  in  writing  by  the  proper 
inspector,  and  no  such  salt  being  to  be  delivered,  to  any  fish- 
curer  without  makiug  entry  to  use  it  only  for  fish-curing  who 
shall  have  any  white  salt,  duty  free,  in  his  custody  for  diat  pur- 
pose. By  section  45  (2)  it  is  enacted,  that  it  may  be  lawful  for 
any  ashes  steeped  in  liquid  brine^  and  called  salted  ashes,  to  be 
aoild  for  the  purpose  of  manuring  land,  without  payment  of  duty, 
on  pain  of  incurring  a  penalty  of  ^500,  should  any  fraud  be 
committed  in  selling  any  rock  salt,  &c«  for  that  purpose,  or  any 
thing  else  than  liquid  brine  so  employed  as  aforesaid ;  and,  lo 
enable  fiumers  to  try  the  eflfect  of  salt  in  feeding  sheep  and  oatde,  it 
is  enacted  by  this  section  (S),  that  coarse  rock  salt  for  feeding  cattle 
Inay  be  delivered  from  the  pit^  &c.  in  manner  herein  mentioned, 
on  a  duty  of  58.  per  bushel,  on  the  terms  contained  in  die  section, 
which  consist  principally  of  bonds  to  be  given  for  the  use  of  the 
salt  for  feeding  sheep  and  ottde^  and  in  no  other  manner,  &c. 

Such  are  the  principal  new  provisions  of  this  statute,  which 
k  the  last  and  most  important  since  the  S8  Geo.  S.  c.  89.  Its 
principal  enactments  appear  calculated  to  meet  the  views  of  those 
mtereatedm  the  price  of  salt,  (who  indeed  are  the  communis  at 
laige^  when  we  consider  the  extent  of  its  enactments  to  so 
floany  articles  of  provisions,  manu&ctures,  ftc)  and  to  meet  Ae 
necessities  (Xmodem  improvements,  which  gave  rise  to  8ome.of 
the  cl^ectionB  to  the  system,  which  did  not  fiivour  the  use  of 
salt  as  a  manure^  &c.  But,  as  the  operation  of  its  prinei* 
pal  object,  that  of  ddivering  the  rock  salt  duty  free,  did  not 
Gommence  till  April  1819  (4),  the  effects  of  the  act  remain  to  be 
ascertained.  Hie  preservation  to  the  country  of  a  revenue  of 
4^1,500,000  a  year  must  be  a  matter  ci  serious  importance  at 
the  present  period,  which  presents  few  points  of  choice  of  a 
commutation ;  and  it  was  confidentiy  stated  by  Mr.  Lushing- 
ton  oa  the  second  reading  of  the  salt  duties  excise  bill>  on  die 
29th  of  April  1817,  (6)  that  the  opportunity  was  intended  to  be 


(1)  Sect.  36.  (4)  Sect.  ,93. 

(2)  Sect.  45.  (5)  1  Evans  Pari.  Deb.  767. 

(3)  Sect*  46. 
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given  toihe  fish  curer  for  liis  b^efit,  and  to  use  roek  salt  if  he 
was  inelined;  that  the  Inll  was  founded  on  the  evidence  of 
persons  interested  in  the  salt  trade  and  the  fisheries^  and  on 
trials  which  had  led  to  a  sanguine  belief  that  rock  salt  was 
perfectly  f^pHcable  to  the  purposes  of  curing  and  preservmg 
fish;  and  that  it  had  been  productive  of  the  greatest  benefits 
in  the  Isle  of  Man.  It  was  on  the  other  hand,  in  the  debate 
of  the  25th  April  181T>  on  Mn  Calcraft's  motion  to  repeal  the 
salt  duties,  asserted  by  Mr.  Tfemayne,  on  the  authority  of  the 
persons  concerned  in  the  fisheries  in  the  West  of  England^ 
that  the  btU  to  which  we  have  aHuded  wt^uld  be  extremely 
detrhnental  to  their  interests ;  and  that  rock  salt  would  be  of  no 
service  'to  them.  While  the  Chancellor  of  the  Exchequer 
read  an  extract  firom  a  paper  signed  by  the  proprietors  of 
several'  extensive  salt  works  in  the  cotinty  of  Chester,  who 
were  of  opinion  that  Mr.  Calcraft's  motion  would  ultimately  be 
injurious  to  their  interests.  Mr.  Curwen  asserted  a  curious 
fiurt,  that  the  Dutch  200  years  ago  made  above  two  millions  of 
the  fisheries,  whilst  we  did  not  now  make  above  a  million  and  a 
half^  and  the  Dutch  ten  miHions. 

It  seems  to  have  been  the  opinion  of  some  of  the  ablest  ex»* 
miners.of  the  subject,  that  a  due  encouragement •  of  the  fisheries 
cannot  be  obtained  by  the  circuitous  (1)  operations  of  saltdutiea; 
exemptions,  bonds,  drawbacks^  &c  nor  by  any  half  measures^  but 
by  the  total  abolition  to  be  persevered  in  of  all  duties  on  sall^ 
whether  homemade  or  imported,  and  the  impoaitioii  of  a  oommit- 
tation  tax  equivalent  to  the  net  proceeds  of  the  present  8alt.dutie& 
Hie  great  increase  in  the  received  amount  of  the  reduced  doties 
upon  tea  and  ooflfee  proves  how  much  more  productive  moderate 
duties  are  than  high  ones.  Howjnuch  more  cogent  is  the.argumeiit 
when  the  national  fishery,  the  national  prosperity,  and  the  naval 
force  of  the  empire^  are  the  objects  to  be  promoted  or  nqrlected  ? 
But  there  is  another  object  infinitely  supeiiior  to  these,  and  to  all  the 
afaave-mentioned  advantages,  if  the  virtue  and  hapfmiess  of  the 
people  are  to  be  considered  as  objects  of  the  highest  importance^ 
which  is,  that  the  subject  will  be  exempted  firom  all  the  hardships 
and  oppressions,  pains,  penalties,  perjuries,  evasions,  and  other 
innumerable  evils,  which  are  .and  everinustbe  the  insqMurable 
attendants  of  the  salt  laws  (2).    It  has  been  su^^sted,  that  thp 


^am 


(1)  4  Macph.  Ann.  Com.  4^.     pursued  in  France,  of  imposing 

(2)  They  are  peculiarly  liable    stamp  duties  on  ceotracts  th^m- 
to  the  objection  ui^ged  to  the  policy    selvesy  instead  of  the  ioitrumelata 
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t/idog  off  the  datjr  on  salt  is  essential  to  the  eaooimganait 
to  die  fisheries^ 'and  that  tbe  mode  of  efifectiDg  that  object  with- 
out material  prgudice  to  the  revenue,  wpuld  be  by  allowing  those 
who  wanted  salt  to  cure  fish  to  have  the  quantity  necessary  duty- 
free on  giving  a  bcHid  on  unstampt  p^per.  to  cure  the  quantity  of 
fish,  return  the  salt,  or  pay  the  duty  (1).  This  would  be  preferable 
to  a  drawback,  which  does  not  prevent  the  necessity  of  an  ad- 
vance afnumey^  though  it  afterwards  rqpays  it.  In  fidiing  and 
curing  fish,  the  business  is  to  enable  people  who  live  on  the  ooafit 
to  do  it  with  advantage  and  with  litde  capital,  for  ipen  who  have 
capital  seek  easier  employments.  The  utility  of  fisheries,  fiar  pro- 
curing fixxl,  and  as  a  nursery  fi^r  seamen,  has  been  often  men- 
ti<»ied;butlet  us  consider  the  necessity  of  keqping  in  the  country 
part  of  those  immense  sums  that  go  to  Russia  annually  fi>r  tallow, , 
(410,260  tons  of  which  are  yearly  imported  into  thb  country), 
and  for  which  perhaps  two  millions  are  paid,  and  we  shall  see 
a  further  reason  for  this  encouragement.  We  cannot  produce 
more  tallow  than  we  do  at  present  without  increasing  the  breed  of 
cattle^  and  we  cannot  diminish  the  consumption  of  tallow  to  a 
considerable  extent  but  by  increasing  the  quantity  of  oil  produced 
from  fish,  and  reducing  its  pijce. 


In  our  disquisitions  on  the  different  fisheries,  which  have  been  a^.»  <y^ 
the  sulgect  of  so  much  philosophical  investigation,  as  well  as  nd  cod 
l^slative  enactment,  and   commercial  enteiprize,  none  can  Fahtmt(i). 
daimamore  attentive  examination  than  the  British  and  Northern 
Hetring  and  Cod  Fisheries.    Whether  we  consider  the  employ- 
ment and  ocMiifiirtable  si^port  of  an  increasing  population^  or 
the  often  urged  t<^ic  of  the  peace  establishment  of  a  powerfiil 
navy,  the  sidiject  appears,  in  aU  its  bearings,  pr^nant  with  the 
most  important  consequences  to  Great  Britain.    In  the  present 
breathing  time  of  Europe,  the  statesman  will'  have  leisure  to 
mature   those  political  rmilations  which  the  more  pressing 
events  of  the  late- war  had  excluded  from  his  consideration  (8). 

in  wbidi  thejv  are  containsdy  fis.  treasury  is.'  the  court  of  error  for 

tbat  such  an  arrangement  involved  .  the  questions  aristog  in  a  remote 

the  subject  in  a  thousand  nice  dis-  fishing  town  in  the  north.  •  Bsprit 

qutsitions  and  disputes  concerning  de  Loix,    b.  13.   c.  9.      1   Bla. 

the  nature,  of  his  contract,  and  Com.  324. 

whether  taxable  or  not,  with  the  (1)3  Adolp.  280. 

fiscal  agents,  m.  which  it  cmmot  (2)  See  division  of  the  subject, 

be  suppQsed  but  that  the  latter  ante,  267. 

mu^ever  have  the  advantage,  and  (3)  3  Macph.  Ann,  Com..470. 

particularly  in  eases  where  an  ap-  notes. 

peal  to  80  distant  a  tribunal  as  the 
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With  Tegard  to  our  exclusive  right  to  th»  possession  of  the 
herring  fisheries  on  pur  coasts,  we  have  already  partially  con- 
sidered the  subject  when  examining  the  ri^ht  to  freedom  of 
passage  by  land  and  sea  (I).     Though  it  is  laid  down  in  the 
ancient  writers  that  the  right  of  fishing  in  the  sea  is  common 
to  all  men,  as  well  by  the  primeval  law  of  nature,  as  by  that 
df  nations,  Loccenius  observes,  that  this  right  does  not  follow 
the  simple  rule  of  nature  except  in  a  sea  hitherto  subjected  to 
no  dominion,  or  in  places  where  it  has  not  been  otherwise 
provided  by  law  or  custom ;  because,  from  the  moment  in  which 
princes  assert  their  dominion  over  the  seas  adjacent  to  their 
territories,  they  by  that  act  impose  a  restraint  on  the  common 
right  of  fishing  inherent  in  all  men  (2).     Hence  it  arises  that 
fidieries  in  the  sea  or  in  public  rivers  in  process  of  time,  fix>m  the 
assertion  of  this  dominion,  have  been  enumerated  among  those 
royal  prerogatives  and  rights  of  the  Crown,  the  enjoyment  and 
profits  of  which  are  in  the  hands  of  its  subjects,  so  that  the 
discussion  is  no  longer  to  be  directed  to  the  original  right  of 
the  acquisition,    but    to  its   preservation   as  it   now  stands. 
Thus  superior  lords  conferred  a  right  of  fishing  with  the  fiei^ 
and  such  right  was  publicly  fiurmed  out  for  returns  made  to  the 
royal  treasury  (3).     It  is  observed  in  Selden's  Mare  Qansum, 
that  the  reason  why  licences  for  fishing  in  English  seas  are 
not  often  met  with  was,  that  in  the  leagues  made  with  foreign 
princes,  the  liberty  of  fishing  and  passage  was  so  oflen  allowed  for 
both  parties  while  the  league  was  in  force,  the  sea  served  as  a 
common  field  as  well  for  the  alien  fiiend  as  for  the  king  of  Eng- 
land, the  paramount  lord  and  owner  (4).  Thus  a  right  of  fishing 
for  herrings  .in  the  British  seas  was  granted  to  the  Hollanders  by 
the  treaty  of  peace  and  mutual  commerce,  made  at  Ixuidoo, 
A.  p.  1459^  between  Henry  the  7th,  King  of  England,  and 
Philip  Archduke  of  Austria ;  and  England  also  had  onoe  that 
indulgence  firom  tiie  kings  of  Sweden  and  Norway  on  their  re- 
spective coasts  (5).    The  position  of  Grotius  (6)  that  the  right  of 
fishing  ought  every  where  to  be  open  to  all  the  world,  as  no 
dominion  can  be  imposed  on  the  sea  which  caimot  be  ruled^  could 
only  hold  in  the  rude  state  of  society  under  the  primeval  law  of 


f  10  Ante,  98,  &c.  (5)  Boxhomius'    Apology    for 

(2)  Loccenius  de  Jute   marit.  Navigation  of  Holland,  cap,  14. 
lib.  1.  95,  6,  &c.  Loccenius,  Ub.  1.  100, 

(3)  Id.  lib.  1.  99.  et  per  tot.  (6)    Grotius    Mare    Liberum* 

(4)  Seld,  Mar.  Glaus,    lib.  2.-  book  5.  p.  53. 
c.  21.  p.  358. 
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Baftm^  fthm  we  were  not  bound  \3(j  positive,  lnwi  end  tnntieiy 
expreoaly  ferogiuaing  tbe  assertion  ci  exdusive  n^m  over  ijbe 
sees  edgacent  to  any  tjenritorf,  by  its  inhabitants  or  soyereigiiSk 
And  on  that  yery  prind]^  Grotius  himself  in  another  urork 
afterwards  controvert  his  own  position  (1).  The  point  then  to 
be  ascertained  is,  how  fiur  these  ezdusiYe  rights  to  fisheries  on 
coasts  have  been  defined  and  determined.  In  the  league  and 
treaties  made  for  admitting  foreigners  to  a  share  of  fisheries^  we 
find  the  grant  restrained  to  certain  limits,  both  of  time  and 
place :  thus  reserving  to  the  paramount  power  all  beyond  them 
in  both  cases  (2}*  Thus,  in  the  reign  of  Henry  the  4tfi,  a  treaty 
was  made  between  the  kings  of  VnglatMl  and  Francs^  that  the 
subjects  of  either  voi^ot  firedy  fish  in  that  part  of  the  seas  ad- 
jacent to  the  coasts  of  each  of  them,  bounded  by  Scarborough 
and  SoDtfaampton  on  one  side,  and  the  .coast  of  Flanders  and  the 
month  of  the  Seine  on  the  other  side,  between  autumn  and  the 
kalends  a£  January  fiiQowing  (8).  So  during  the  war  between 
Spain  and  Holland,  James  the  1st  of  England  maiked  oat  along 
his  coasts  certain  boundaries  within  which  he  would  not  allow 
aiay  rfthe  belligerent  powers  U>  pursue  their  enemies^  or  to  wait 
and  observe  the  shipB  of  either  party  that  should  enter  or  sail 
out  of  his  ports  (4).  And  Vatteladdi^  that  the  parts  of  the  sea  thus 
subject  to  a  nation  are  comprehended  in  her  territory,  nor  may 
any  one  navigate  them  without  her  consent  (5).  It  seems  need« 
less  further  to  refer  to  distances  of  the  treaties  and  soletnn  acts  in 
which  die  dominion  of  the  seas  widi  regard  to  fishing  has  been  xe- 
cognised.  They  are  amply  dilated  upon  in  Mr.  Selden's  work  ($), 
la  which  the  eSect  of  the  licences  for  fishing  obtained  by  the 
Dutch  and  others  on  payment  of  stipulated  sumsj  by  treaties, 
letters  patent^  and  otherwise^  is  ftdly  shewn ;  and  our  right  to 
TnaintHJn  what  was  no  doubt  originally  obtained  by  our  great 
naval  &rce  is  established.  If  it  is  liable  to  infiringement  by  siqpe- 
rior  poifer,  the  rig^t  of  resumption  would  remain  on  a  fim>ur^ 
able  opportunity ;  and  Vattel  puts  the  case  of  the  rqmblic  of 
Venioe  and  har  sovereignty  in  the  Adriatic  and  other  seas, 
which  is  now  vanished,  as  a  proof  of  its  being  ridiculous  to  assert 
die  pretensions  of  Grreat  Britain  in  the  interim  of  such  a  suspen* 

sion  of  her  rights.  (7) 

-  -  

(1)  Grotius    de   Jur.  BcU.  ct  (4)  Vattel,  127,  &c. 
Bm^  cap.  2.  8.6.  (5)  Vkttel,  id.  ibid. 

(2)  Seldea    Mare   Claus.  358.  16)   Selden,     lib.  2.     cap.  28. 
lib.  2.  cap.  2 1 .  passim. 

(3)  Ibid.  lib.  2.  C.21.  p,358.  (7)  Vattel.  b.  1.  c-23.  s.289. 
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'  Weikow  Cottle  to  th^  history  of  the  herring  fiBheries  from  llie 

'"  earliest  perkds  in  which  thqr  are  kmnm  to  ha^  been  mid^ 
About  the  year  978  (1)  the  herring  fishery  was  very  plentiftd 
on  the  coast  of  Norway,  but  it  is  notcertain  whether  dte  Norwe- 

'  gians  only  used  the  herrings  at  home,  or  salted  and  exported 
them,  though  the  latter  seems  probable;  one  circnmstanoe  well 

-  deserving  attention  is^  that  abundance  of  herrings  and  corn 
is  marked  as  the  characteristic  of  a  beneficent  reign,  which 
proyes  that  the  wisest  of  their  kings  were  curefiil  to  encou* 
rage  the  fisheries  and  agriculture*  Marianus  in  his  Cbx>- 
nides  (2)  a.  n;  1050  suj^Mises,  that  in  the  reign  of  Macbeth,  the 

'  fisheries  were  much  encouraged  in  Scotland,  and  that  a 
balance  of  cash,  arising  from  the  sale  offish,  was  paid  by  the 
neighbouring  nations.  In  1086  rents  were  paid  in  herrings  by 
Sandwich  and  Dunwich.  About  1165  (8)  we  hare  the  first 
eiqiress  notice  of  a  fishery  for  herrings  within  the  Balti<^  at  the 
island  of  Rugen;  and  so  considerable,  that  when  the  stormy 
winds  of  November  drove  them  out  of  the  ocean  into  the  narrow 
channels  of  the  Baltic,  great  numbers  of  vessds  finc»n  various 
foreign  countries  used  to  repair  thither  to  load  with  herrings. 
About  this  time  the  Dutch  date  the  oommencement  of  their 
herring  fishery,  at  least  on  their  coasts.  In  1201  (4>}  the  town 
of  Newcastle-iqpon-Tyne  made  up  a  list  of  articles  paying  dilty 
there  to  Henry  1st,  amongst  which  was  the  herring.  In  1305  (5)^ 
we  find  the  Danes  enriched  by  the  profits-  of  their  Schonen 
fishery.  About  1278(6)  it  seems  that  the  Flemings-had  been 
in  the  habit  of  fishing  on  the  English  and  Scotch  coasts,  which 
had  given  umbrage,  and  that  durmg  a  month's  truce  1200 
En^^ish  fishermen  wore  killed  by  some  Flemish  armed  vessda. 
In  1295  (7)  the  king  directed  his  warden  of  the  coast  of  Yar* 
mouth  to  permit  the  pec^le  of  Holland,  Zealand^  and  Friaeland, 
to  fish  fireely  on  the  coast  near  Yarmouth.  In  1816  (8)  debts 
due  frcmi  Holland  to  some  Enidish  merchants  were  airreed  to  be 
paid  at  the  rate  of  20s.  annually  fixm  eveiyvessd  bringing 
barrings  or  other  fish  to  the  London  market.  In  18&7  (9)  waa 
enacted  the  statute  of  herrings,  against  the  monopoly  of  tbm  by 


i4>^ 


(1)1  Macph.  Add.  Comm.  274.  (5)  1  Macph.  Ann.  Comm.  2/4. 

Siiorro»  Hist.  Olasi  Trygv.  c.  16.  372»  3. 

^*ist.  Olasi  Sanctiv  c.  22.  (6)  1  Macph.  Ann.  Comm.  426. 

(2)  1  Macph.  Ann.  Comm.  284.  (7)  1  Macph.  Ann.  Comm.  455. 

(3)  1  Macph.  Ann.  Comm.  338.  Foedera.  v.  2.  p.  688. 

(4)  \  Macph.  Ana,  Comm.  366.  (8)  1  Macph.  Ann.  Comm,  483. 
-  (9)  Sut.2.  31  Edw.3. 
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the  peojple  of  Yannouth  buying  them  up.  In  1 879  the  improvident 
Rfchard  2d  imposed  a  tax  of  sixpence  per  ton  on  fidiing  yesself 
for  e^erj  week  they  were  employed  on  the  herring  fishery  (1). 
In  1S82  (2)  landlords  of  inns,  '&c.  were  ordered  to  desist  firom 
the  noxious  practice  of  forestalling  herring  or  other  fish  on  pre- 
tence of  anj*  custom  or  charter,  all  such  being  thereby  abrogated, 
and  were  on  no  account  to  hinder  fishermen,  nadve.or  fordgii^ 
from  selling  their  wares  as  they  might  think  premier.     In.  1886, 
it  vpfeais  fi^m  Froissart  (3)  that  the  king  of  France  prepared  to 
invade  England  with  a  great  army,  encamped  at  Sluys  and  along 
the  adjacent  coast    Though  the  Flemings  saw.theiir  country 
devoured  by  these  myriads  of  consumers,'  so  important  did  they 
esteem  die  herring-fishery,  that  the  safe  arrival  of  all  their  fisher- 
men was  thought  a  consolation  for  alii  the  hardships  they  had 
sttfl^ed.    In  1891  (4)  the  king  of  Denmark  granted  .the  pec^Ie 
of  Amsterdam,  who  had  for  some  years  traded  to  Schonen  for 
herrings,  a  piece  of  land  there  for  their  trade. '  In  1894  (5)  we 
find  the  first  traces  of  any  attention  paid  to  the  fishery  of  foreigners 
dien  tolerated  on  our  coasts.   For  it  seems  the  kinjg  understanding 
^t,  from  fiulure  of  herrings  elsewhere,  many  foreigners  with 
vessels,  salt,  and  other  requisites  for  curing  herrings,  had  come  on 
the  coast  of  Yorkshire,  where  they  bought  up  greait. quantities  of 
herrings,  which  they  cured  ithemselves  and  carried  away,  to  the 
great  injury  of  the  town  of  Whitby,  whose  chief  trade  was  that  of 
curing  herrings ;  the  magistrates  of  that  tovm  proclaimed  by  his 
prders  that  no  strangers  should  thenceforth  be  suffered  to  carry 
away  any.  borings.     Mons.  J.  P.  Catteau  Calleville.  (6)  in  his 
Table  of  G>mmerce  of  the  Baltic  sea,  states  '<  that  the  first 
establishment  of  the  Hanseatic  league  for  talpng  herrings,  were 
inade  on  the  coast  of  Scania,  in  Sweden :    that  about  the  year 
1400  the  Dutch  interfered  in  this  fishing;  soon  after  which,  in 
tha  year  1449,  Van  Beuckek  is  said  (7)  to  have  diMOvered  the 
art  of  salting  herrings,  for  which  his  country  erected  a  statue  to 
his  inemory."    During  the  reign  of  Henry  the  4th,  (8)  about 
1402,  the  Magistrates  of  Bruges  complained  to  that  Princess 
coimdl  <^  several  injuries,  and  particularly  that  a  fisherman  of 
Oflkeodaa  well  as  one  of  Briel  in  Holland,  had  been  taken  by  the 
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(1)  1  Macph.  Ann.  Comm.  589.        (5)  1  Macph.  Ann.  Comm.  607. 

(2)  1  Biacph.  Ann.  Comm.  594.        (6)  Phelps    on    the    Fishery, 

(3)  Froissart,    lib.  3.    c.  35.  22>3. 
Walsiogham*  p.  325.     1  Macph.        (7)  Ante,  268. 

Ann.  Comm.  599.  (8)  1  Macph*  A^«  Comm*  61 2t 

(4)  l.Macph. Ann. Comm.  604. 
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iEngUsh  vhen  fishing  in  the  Nordi  Sea,  though  diey  lowetod 
their  sails  the  moment  the  English  called  to  them.     In  a  tnioe 
with  Finance  about  this  time,  it  vas  agreed  amongst  other 
things  that  during  the  approaching  herring  seaacxn,  the  fisher- 
men  of  (both  kingdoms  might  fish  freely  and  together  from 
Grftreling  and  Tlanet  down  to  the  mouth  of  the  Seine  and 
jBoiitfaampton,  and  should  be  kindly  received  at  each  etbns 
fMrU :  but  .those  harmcffiious  measures  were  very  soon  brdcen^ 
In  1416  (1),  .the  Holhuiders  began  to  itte  the  vessels  catted 
bosses  in  their  herring  fishery.     In  1423  (2),  James  I.,  King  of 
Scotland,  imposed  a  duty  of  4is.  a  last  on  all  Scottish-caught 
liefraigBy  of .  6i:  on  all  foreign  caught,  and  4^1  a  thousand  on 
ml^herrings  Scotch  cured.    In.  1 52^1 ,  we  find  (3)  Henry  the  Stfa, 
officiating  as  mediator  between  Oermany  and  France,  and  in 
obtaining  free  fishery  fi}r  herrings  for  both  nations  in  the  jpreper 
seascm,  even  should  the  war  have  continued  between  Charles  and 
Francis.     The  (4)  Dutch  herring  fishery  was  so  considerable  in 
IMT,  that'  their  great  pensionary  De  Witt,  in  his  Interest  of 
Holland,  part  2.  c.  1.  rdates  that  the  states  of  Holland  though 
then  but  low,  and  although  it  was  in  time  of  peace,  fitted  out 
eight  shi{)s  of  war  for  the  defence  of  the  fishery.    In  Maiy's 
reign  and,  the  year  166^^  according  to  Bishop  Lesley,  (5)  the 
herrings  bq;an  to  frequent  Loch  Broom,  which  has  been  ever 
since  the  principal  resort  of  their  innumerable  millions  on  the 
foas^  of  Scotland.     It  is  said,  that  in  the  reign  of  Queen  Eiiza^ 
betb,  400  Dutch  boats  were  constantly  employed  in  obtaining 
fish  to  be  sold  to  the  £nglish  (6).     In.  1560,  we  find  (7)  Guicei- 
ardini,  in  mentioning  the  fisheries,  say,  that  the  number  of  fisher- 
men and  vessels,  especially  of  Friseland  and  Groningen  then  pari 
thereof,  Holland,  Zealand  and  Flanders,  and  of  the  French  with 
•ome  few  English,  fishing  first  on  the  coast  of  Scotland,  and 
nexC  00  that  of  England,  was  almost  infinite^;   but  confining 
himself  only  to  the  Netherlands,  concerning  which  he  had  made 
a  very  strict  inquiry,  he  says,  that  in  peaceable  titnes  tkey  em- 
ployed 700  busses  and  boats,  which  made  each  three  voyages 
in  the  season,  each  vessel  on  an  average,  being  commuted  to 
takes  eventy  lasts  of  herrings  in  the  season,  each  last  contaiiiing 
12  barrels,  from  900  to  1000  herrings  the  barrel;  and  as  a  last 

*  '         *  '    "  -^  I  -  -   n  

(1)  IMacpb.  Ann,  Coram.  631.        (5)  Hist.  Scot.  p. 24.  ZMscph. 

(2)  1    Macph.    Ann.  Comm.    Ann.  Coram.  122. 

€38,  9.  (6)  Phelps  on   the   Fbhcries, 

(3)  2  Macph.  Aan.  Comm.  68.      188. 

(4)  1  Macph,  Ann.  Comm.  100.        (7)  2  Macph.  Ann.  Comm.  133. 
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comiBonly  yidded  j^lO  Flemish  or  about  £S  sterling,  the  touA 
amount  of  one  year's  herring  fishery  in  the  four  provinces  men- 
tioned, is  j£490,000  Flemish,  or  j£294,000  Sterling.  It  is  true 
diat  it  was  advanced  by  Sir  Walter  Raleigh^  in  his  *^  Cbservie 
tioB9  concerning  the  trade  and  commerce  of  England  with  the 
Dutch  and  other  foreign  nations,''  that  the  sum  of  money  tht^n 
<4itained  for  the  herrings,  sold  by  the  Dutch  and  caught  on  our 
coasts,  was  j£l,759,000  annually;  but  this  i^pears  exaggerated, 
though  the  chief  pensionary  De  Witt  quoted  his  authority  sixty 
years  after,  a^  belieyinghim  to  have  had  good  information  (I). 
In  5  Elil.  (2)  it  was  provided,  that  English-caught  sea-fish  miglit 
be  exported  firee  of  customs,  and  that  no  herrings  not  well  salted 
should  be  bought  of  any  strangers.  The  1 S  Eliz.  c  1 1 .  (3)  conti- 
nued and  remodelled  this  act  in  several  respects,  settling  the  assize 
of  herring  barrels,  and  prohibiting  fish  caught  by  foreigners  from 
being  dried  in  England  (4).  But  though  it  was  attempted  in  £3 
Eliz.  (5)  to  prohibit  the  importation  of  foreign-caught  salt-fish 
by  Ejiglishmen,  and  thus  to  encourage  our  own  fisheries,  it  was 
found  necessary  to  be  repealed  in  the  39  Eliz.  (6).  The  27 
Eliz.  (7)  permitted  fish  to  be  carried  firom  one  foreign  port  to 
another;  and  the  5  Eliz.  c.  5.  was  continued  by  89  Eliz.  c.  10.  (8) 
sxjA  allowed  fish  to  be  exported  in  ships  with  cross  sails.  The 
ordinary  customs  to  be  paid  by  aliens  for  the  import  of  salted 
fish  and  herrings,  were  increased  in  proportion  to  those  paid  by 
English  subjects  abroad  on  salt  herrings,  &c.  by  the  39  Eliz  (9). 
The  same  act  imposed  a  penalty  of  forfeiture  of  the  fish,  where 
any  unwholesome  or  unseasonable  fish  w^e  sold  (10).  Ordi- 
nances of  any  corporation,  as  of  the  Fishmongers  of  London, 
8lc.  to  restrain  the  taking  or  selling  of  fiish,  are  declared  void  (1 1 ), 
and  the  43  Eliz.  (12)  repealed  this  section,  with  the  exception 
of  salted  fish  or  herrings  which  remain  unafiected  by  any  such 
ordinances :  and  such  salt  filsh  or  herrings  may  be  soid  by  any 
coestmen  or  fishermen  (13).  The  setting  up  a  new  wear  and  the 
destroying  the  spawn  or  fry  of  fish,  are  provided  against  by 
5  Jac  I.  (14)  which  act  has  been  construed  (15)  not  to  extend  to 
3heU  fish,  at  least  only  to  a  taking  for  destruction,  and  not  as  in  the 

(1)  2  Macph.  235,  6.  (9)  39  Eliz.  c.  10.  8.4. 

(2)  5  Eliz.  c.5.   13  Eliz.  c.  11.        (10)  Sect.  5. 

12  Car.  2.  c.  4.    .  (11)  39  Eliz.  c.  10.  •.  6. 

(3)  13Bliz.  ell.  (12)  43  Eliz.  c.  9.  S.  34. 

(4)  Sect.  6.  (13)  Id.  ibid. 

(5)  23  Eliz.  c.  7.  (14)  3  Jac.  1.  c.  12, 

<6)  39  Eliz.  c.  10.  (15)  Bridger,  q.  t.  v.  Ricbard- 

(7)  27  Eliz.  c.  10.  son,  2  Maule  and  Selw.  56ft. 

<8)  5  Eli«.  c.  5.  39  Eliz.  c.  10. 
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caseo  uyiBter8,)where  the  spawn  is  reraoTcxl  into  beds  to  bring  it  Ur 
marketable  maturity,  and  the  thvee  inch  meshes  ^>pointed  by 
thatact,  are  allowed  to  be  used  for  herrings^  {Nlchards,  q)rat8y  or 
lavidnian.  In  1615,  we  finld  the  anonymous  author  of  a  paraph* 
let,  written  in  the  cause  of  the  English  Turkey  Company  against 
the  East  India  Company^  complaining  (1)  that  we  sent  only 
twenty  ships  to  Naples,  Creooa,  Leghorn,  Marseilles,  Malaga^ 
&c»  chiefly  with  herrings. 

The  memorable  aara  of  ship-money,  A.D.  1635,  was  occasioned 
by  King  Charles  L's  real  or  pretended  jealousy  of  the  profits,of 
the  Dutch  on  our  coasts.  The  pretence  for  this  most  arbitrary 
imposition  was,  that  the  Dutch  (2)  assumed  a  right  to  a  free 
and  undisturbed  fishery  on  his  coasts^  to  which  pretension  they 
had  been  encouraged  by  the  famous  treatise,  entitled  Mare  Libe- 
rum,  published  by  Grotius  in  1612,  though  Grotius  had  not  so 
much  as  once  mentioned  the  Dutch  claim  to  the  freedopi  of 
fishing  on  our  coasts,  bemg  content  with  asserting  the  freedom 
^  of  fishing  on  the  sea  in  general ;  yet  before  king  Charles  and  his 

ministers  would  break  with  the  Dutch,  and  openly  vindicate  by 
arms  his  claim  to  the  sovereignty  of  the  four  seas,  it  was  judged 
necessary  to  set  Selden  to  write  in  support  of  the  dominion  of 
'  the  sea,  who  being  a  great  lawyer,  antiquary,  and  historian,  was 

considered  equal  to  the  arduous  task  of  answering  so  considerable 
an  opponent  as  Grotius.  Mr.  Selden  had  begun  his  work  in  the 
reign  of  King  James,  probably  on  the  first  appearance  of  Grotius's 
Mare  libenim,  and  after  many  years  interruption  he  afterwards 
reviewed^  altered,  and  enlarged  it,  as  he  himself  relates,  by 
command  of  king  Charles,  to  whom  he  dedicated  it  when  he 
published  it  this  year  under  the  title  of  Mare  Clausum.  Sir 
William  Beeaher,  one  of  the  derks  of  the  Council,  by  the  kingils 
command  solemnly  delivered  a  copy  of  it  to  the  barons  of  the 
Exchequer,  in  open  court,  who  ordered  it  to  be  placed  among 
their  records,  where  it  still  remains  (8).  It  is  not  possible  to  give 
in  a  small  compass  the  summary  of  the  Mare  Clausum;  it  has. 
been  observed  (4),  that  its  arguments  are  drawn  fi*om  old  ipecords 
and  precedents  of  the  tides  and  claims  of  the  Saxon  and  Normaa 
kings,  in  times  when  there  was  litde  or  no  commerce  or  naval 
power  existing  any  where  but  in  the  Mediteranean  Sea,  times 

(1)2  Macph.  Ann.  Comm.  281.  pendix  to  vol.  2..  and  1  Siuclair  on 

(2)  2  Macph.  Ann.  Comm.  384.  Revenue,  262,  3. 

See  excellent  observations  on  this        (3)  Ante,  94.  n.  1. 

arbitrary  and   illegal  imposition,        (4)    2    Macph.   Ann.    Coroin« 

6  Hume,  314.     Macaulay,  Ap-  384, 5, 
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«o  veiy  difierent  from  that  wherein  he  wrote,  when  all  the  maii* 
tiine  nations  of  the  west  and  north  had  a  maritime  commerce 
and  a  naval  force,  and  when  .such  claims,  strenuously  asserted 
by  any  one  naval  potentate,  might  reasonably  and  perhaps  pro- 
bably bring  on  a  confederacy  of  all  the  other  potentates,  £:>r 
reducing  that  one  to  moderation.    The  ship-money  duty  was 
repeated  annually  till  1689,  and  was  valued  at  1^200,000  per 
annum.     By  a  later  commissiqn  (1),  in  this  same  year,  the  king 
excused  those  towns  and  counties  which,  by  their  situation,  could 
not  fit  out  the  ships  above  specified  wherewith  they  were  charged, 
provided  they  paid  their  quotas  in  money.    By  a  subsequent  comFi 
imssion,  he  directed  the  officers  of  his  navy  to  receive  the  quotas  of 
money,  and  therewith  to  rig  out,  victual,  and  man  from  the  king^s 
yards  and  docks  a  like  ship  or  ships;  so  that  after  issuing  a  proda* 
mation  for  restraining  all  but  his  own  subjects  from  fishing  on  his 
coasts  without  his  licence,  he  sent  out  a  great  fleet  in  the  year 
1656,  which  attacked  and  dispersed  the  Dutch  fishing  ships,  some 
of  which  they  sunk,  and  compelled  the  rest  to  retire  into  the 
£n^ish  harbours  for  shelter,  whereupon  the  Dutch  agreed  to  pay 
king  Charles  £S0fiOO  for  permission  to  continue  their  fishing 
for  that  summer,  which  Rushworth  says  was  actually  paid,  and 
the  Dutdi  moreover  testified  a  willingness  to  pay  a  fixture  yearly 
tribute  for  the  like  liberty  (2).    Yet  De  Witt,  in  his  Interest 
of  Holland,  speaking  of  the  bad  curing  of  the  herrings  caught 
by  the  English  fishing  company,  whereby  they  were  rejected  at 
Dant^c  in  the  year  16S7  and  1638,  and  which  brought  the 
company  to  nothing,  acrimoniously  subjoins,  ^*  Whereupon  the 
English  changed  their  former  claim  upon  the  whole  fishery, 
for  that  of  demanding    the  tenth  herring,  which  the  diligent 
and  frugal  Dutch  reputed  no  less  than  to  fish  for  and  pay  tribute 
to  a  slothfiil  and  prodigal  people,  for  a  mere  passage  along  the 
coasts  of  England"     In  1654  (8)  we   find  the  first  formal 
establidunent  of  the  right  of  lowering  the  flag :  for  by  tre^  of 
that  date,  between  the  two  republics  of  England  and  Holland, 
it  was  stipulated  that  the  Dutch  flag  and  topsail  should  be 
lowered  on  meeting  any  ship  of  war  of  the  English  commonwealth 
in  the  British  seas,  in  such  manner  as  hath  been  in  any  time  here- 
tofore practised  under  any  former  government.  In  tiie  year  1654, 
,  a  number  of  persons  of  distinction  (4)  in  London  seemed  eamestiy 

(1)  2Macph. Ann.  Comm. 387.        (3)  2 Macpb. Ann. Comm. 483. 

(2)  Rushworth's    CoUections,        (4)  2  Macph.  Ann.  Comm.  459. 
V.  2.  p.  322. 

US 
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to  set  about  the  herring  fishery,  ^d  for  their  encouragemeiii 
the  English  commonwealth  granted  them  an  exempticm  from 
the  duties  on  salt  and  on  naval  stores  to  be  used  in  their  fishery. 
Collections  were  likewise  made  at  London  and  othar  parts^  fi^r 
erecting  whatfe,  docks,  and  storehouses,  and  for  purchaidng 
ground  £br  making  and  tknning  their  nets:  yet  this  attempt 
proved  unsuccessful. 

« 

The  famous  navigation  act  12  Car.  2.  (1)  provided  that  salted 

herrings  and  other  fish  might  be  .exported  duty  free,  and  im- 

'  posed  (2)  double  aliens  customs  as  they  then  stood  on  all  salted 

herrings,  as  well  as  cod,  ling,  stock  fish,  &c.  imported  into 
Great.  Britain^  n6t  having  been  caught  by  vessels  of  which  the 
British  were  real  proprietors ;  and  British  ships  exporting  a 
full  moiety  of  their  cargo  in  fish  to  ports  in  the  Mediterranean 
were  allowed  to  import  merchandize  in  the  same  ship  for  that 
voyage  on  the  old  tonnage  and  poundage  rates  and  duties  as  before 
the  act  (3) ;  but  this  was  afterwards  restrained  to  British  caught 
fish  (4) ;  and  the  1 5  Car.  2.  (5)  further  provides  that  no  fresh  her-" 
ing,  cod,  haddock,  coal  fish  or  gull  fish,  shall  be  imported  but  in  Eng- 
lish ships,  and  fixed  fresh  duties  on  importation  of  foreign  caught 
dried  or  salt  fish.  In  1661  (6)  King  Charles  by  his  commission 
imder  the  great  seal  now  constituted  his  brother,  the  Duke  ijS 
York,  the  Lord  Chancellor  Clarendon,  and  sundry  other  persons 
of  distinction,  to  be  the  council  of  the  Royal  Fishery  Company 
of  Great  Britain  and  Ireland,  and  great  advantages  were  expected 
fixxn  so  pompous  a  title,  yet  all  canine  to  nothing ;  though  it 
must  be  owned  that  the  king  freely  granted  them  all  the  immu- 
nities and  even  more  than  were  granted  by  the  commonwealth  in 
1654  (7),  with  authority  to  set  up  a  lottery  and  have  a  voluntary 
collection  in  all  parish  churches ;  moreover  all  houses  of  enter- 
tainment, as  taverns,  inns,  alehouses,  &c.,  were  obliged  to  take 
one  or  more  barrels  of  herrings  at  the  stated  price  of  SOs.  per 
barrel,  and  2  5.  6  ^.  per  barrel  was  to  be  paid  to  the  stock  of 
this  company  on  all  foreign  caught  fish  imported.  In  1662 
adventurers  in  the  royal  fishing  trade  were  protected  firom 
bankruptcy  (8),  and  in  1663  (9)  the  packing  of  herrings  was 

(1)  12  Car.  2.  c.  18.    2  Macpb.         (6)  2  Marph.  Anh.  Coin.  503. 
Ann.  Com.  48K  a.  d.  1 660.  ante.   Lord  Somers,  1 2  vol.  34>  5. 

(2)  Sect.  5.  (7)  Ante,  203. 

(3)  13&14Car.2.  C.12.  8.36.         (8)  13&14Car.2.  c.  24. 
"4)  9  Geo.  2.  c.  33.  s.  3.  (9)  15  &  16  Car.  2.  c.  15,  16. 

5)  15  Car.  2.  c.7.  s.  16,  17.       a.  n.  1663.  2  Macph.  Ann.  Com. 

512.   . 
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regidflted.  The  IS  Car.  9.  iiutkmg  it  lawful  to  ieke  any  lingy. 
facrroi^  ood,  {rilchard,  fresh  or  salted,  dried  or  UkMfteii^  or. 
safaaoD,  eels,  or  congers,  taken  by  foreigners,  and  isApatVsldL 
liafe,  was  made  perpetual  by  82  Car.  d.  (1)  which  also($)«ude 
it  lawfiil  for  stock  fidi  and  Uveeels  to  be  imported  by  ady  (^c. 
By  5  W  ft  M.  (8)  and  9  &  10  W.  &  M.  (4)  drawba^^ks  oii.  tiie 
esportation  of  herrings,  ood  fish,  pilchards,  Salmon,  &c.  Sdc 
were  given.  The  10  &  11  W.  8.  (5)  made  Billingsgate  a  froe 
flsarket  ibr  fish^  and  (6)  provided  that  die  London  fishmongera 
not  to  buy  up  more  than  required  by  their  trade  or  retssl 
in  lots,  settled  the  assiae  of  fish,  and  again  (7)  enforced 
the  regidatiaiis  agaan^  the  importing  fish  in  foiogn  bottttms. 
In  1  Ann.  (8)  drawbacks  allowed  by  8  W.  &  M.  and  9  &  10  W.  8; 
are  fvther  regulated^  as  b  the  importation  of  salt  fish,  oodish, 
ling^  and  hake  (9),  caught  in  the  Nordi  Sea,  are  pat  ow  the 
sane  footing  in  r^ard  to  importation  as  Newfoundland  eod 
fi8h,ftc.  wereby  2  &  8  Ann.  (10) ;  and  the  12  Ann«  (H)  aliowdd 
sak  duty  free  for  salting  fish  in  the  North  Sea  and  Iceland.  In 
1719  (12)  a  convention  was  renewed  and  enlarged  between  hik 
Majesty  of  Great  Britain  and  the  free  and  imperial  city  and 
vepttbhc  of  Hamburg  concerning  the  trade  of  hetric^  ikA 
principal  article  in  which,  in  our  favour,  was  the  putting  us  onid 
par  in  regard  to  duties  to  be  paid  and  privileges  to  be  enjoyed 
with  the  Dutch.  The  1  Geo  1.  c.  18.  (18)  again  provide 
agaimt  importation  of  all  foreign  caught  fredi  fish,  except  turbot 
and  Icbsters,  to  which  the  9  Geo.  2.  (14)  added  a  penalty  df 
J^WO.  The  mode  ofproceedingwhensttchfi'esh  fish  are«uspectad 
of  having  been  imported  into  London  under  these  acts,  is  pointed 
out  in  27  Geo.  8.  c  10.  s.  48.  The  1  Geo.  1.  (15)  also  again  fixed 
the  SBsiae  of  saleable  sea  fish  and  (16)  of  nets.  The  5  Geo.  1.  (17) 
allowed  salt  to  be  cellared  duty  free  for  curing  fish,  and  (18)  gave 
allownneeson  the  sak  duties  finr  fish  eacported;  The  8  Geo*  1.(19) 


(1)  32  Car.  2.  c.  24.  1 8  Car.  2. 
c«  2.  8.  2,  B:>pe»  cliv.  rule  I. 
a*  a.  Importadoo,  Fisli. 

(2)  Sect.  7.  &  11  W.3.  8. 13. 

(3)  5W.  &M.  C.7.  8. 10. 

(4)  9&10W.3.C.44. 

(5)  10  &  1 1 W.  3.  c.  24.  and  see 
9  Ann.  c.26.  s.3  &5. 

(6)  Id.  ibid.  8. 11. 

(7)  Sect.  12. 

(8)  lAnn.  St.  1.  c.  21.  2&3 
Ann.  C.14.  s.  13,  14. 


(9)  4  Add,  c.  12.  s.  12. 

(10)  2  &  3  Aoii.  c.  14.  8^.  14. 

(11)  12  Ann.  H- 2.  cap«2. 

(12)  3Macph.  Ann.  Com.  74. 

(13)  IGeo.  1.  c.  IS. 

(14)  9  Geo.  2.  c.  33. 

(15)  lGeo.l.  c.ld.  8.  7. 

(16)  Sect.  4. 

(17)  5Geo.l.c.  18. 
(18}  Sect.  6. 

(19)  8Geo.  l.c  4.8.9. 
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ietti^  the'  times  of  aoceuntiiig  for  salt  delivered  duty  finee  for 
curing'fithy-and  (1)  made  an  allowance  for  salt  lost  in  port* 
The  5  Geo.  2.  (2)  appointed  a  method  for  paying  bounty  on 
fish  exported*  A  fish-market  was  established  in  Westminster 
by  22  Geo.  %  and  29  Geo,  2.  (S)-;  and  the  former  (4)  imposed  a 
penally  of  £S0  on  every  ofience  of  buying  up  fish  by  the  fish-* 
mongers  before  it  is  brought  to  market  in  order  to  its  sale  by 
retail^  as  well  on  buyer  as  seller^  and  the  whole  cargo  (5)  must 
be*  sold  within  eight  days  of  arrival  on  coast  In  1750»  the 
king  in  his  speech,  at  the  close  of  the  year  1749,  having  reoom* 
mended  to  the  consideration  of  the  parliament  the  improvement 
of  the  fishery,  the  house  of  commons  therei^xm  appointed  (6) 
a  committee  to  inquire  into  the  state  and  to  conader  of  ihe 
means  for  improving  the  fishery  of  herring,  cod,  &c.;  and  a 
meeting  being  held  in  the  city  of  many  eminent  gentlemen  and 
merchants  in  the  beginning  of  the  year  1750,  it  was  proposed 
to  form  a  joint  stock  of  j£  500,000,  provided  the  legislature 
would  grant  an  encouragement  of  four  per  cent,  per  annum  on 
that  capital,  when  employed  in  the  following  manner;  vizi 
1  •  Upon  the  payment  of  j£'SOO,000  liiereof  into  the  bank  of 
England  the  interest  thereon  should  commence,  but  should  not 
be  payable  until  j£1  00,000  thereof  should  be  actually  employed 
in  the  fishery.  2.  Upon  the  payment  of  the  remaining  4^200,000 
into  the  bank,  the  interest  thereon  should  commence  in  like 
manner,  but  should  not  be  payable  until  another  i^lOO^OOO 
should  be  further  employed  in  the  fishery;  and  an  act  (7) 
passed,  the  principal  provision  of  which  is  the  bounty  of  SOi. 
a  ton  given  to  all  detked  vessels  from  twenty  to  eighty  tons 
burthen,  British  built  and  manned.  Pursuant  to  this  statute, 
his  majesty's  charter  of  incorporation  was  granted,  being  dated 
11th  October  1750.  By  a  supplemoital  (8)  act  of  the  British 
parliament  of  the  26th  Geo.  2.  to  explaki  and  amend,  the 
2S  Geo.  2.  it  was  enacted  (9)  that  oaths  thereby  inq)osed  re- 
pecting  nominal  days  appointed  for  rendezvous  of  busses,  &c  are 
to  be  conformable  to  the  new  calendar,  and  that  the  boun^  of 
SOs.  per  ton  should  not  be  granted  unless  the  vessel  returned  to 


(1)  Sect.  1 L  (6)  3  Maepb.  Ann.  Coram.  275. 

m  3  Geo.  2.  c.  20.  s^ ».  (1)  23  Geo.  2.  c.  24.     2  Smithi 

(3)  22   Geo.  2.    c.  49.  29    smidied.  281. 

<5co.  2   c.  39.  (8)  3  Mscph,  Ann .  Comm.  292. 

(4)  Sect.  9.  26  Geo.  2.  c.  9. 

(5)  22  Ge6. 2.  c.  49.  s.  12.  29        (9)  Sect.  2. 
Geo.  2.  c39,  s.l.  ' 
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port  with  the  number  of  hands  required  by  that  act,  unlets  reatoil 
assigned.  The  28th  Geo.  2.  continued  the  rqpilations  of  the 
9Sd  of  that  king  (1),  and  allowed  the  society  to  let  their 
bitees  (2).  In  this  year,  the  inhabitants  of  Lowestoff  and 
Southwold  in  Suffi>lk  were  under  die  necessity  of  petitioning  the 
bouse  of  commons  for  reUef,  the  Dutch  having  persevered^  in 
fishing  so  near  the  shore,  and  with  such  effect,  as  to  sweep  the 
fish  out  of  their  bays.  The  Dutch  annoyed  them  with  100 
vessels'  at  a  time;  and,  as  they  stated,  did  not  allow  the  British 
fiabermto  in  those  parts  to  follow  their  occupations  either  by 
nig^t  or  by  day.  A  trade  for  turbots,  very  injurious  to  the  re- 
venue, was  also  said  to  be  carried  on  willi  Holland,  in  which 
several  thousand  pounds  per  annum  were  paid  wholly  in  specie 
to  the  Dutch  by  our  fishermen,  to  take  these  fish  outof  the  ocean 
for  them,  this  being  one  of  the  sorts  of  fish  allowed  to  be  im- 
ported in  any  manner.  (8) 

'  A  penal^  of  forfeiture  of  .the  whole  vessel  and  cargo  was  im- 
posed ,  by  29  Geo.  2.  and  33  Geo.  2.  (4)  for  breaking  bnlk  or 
selling  fish,  to  sell  again  before  arrival  in  the  riv^r  Thames,  or 
ibr  n<A  entering  their  arrivid  there  as  in  those  acts  directed,  and 
for  not  selling  Uieir  fish  within  ei^t  days,  (except  eels,  which  are 
specially  allowed  twenty-eight  days,)  (5)  or  for  removing  fish  out 
of  any  vessel  arrived  in  the  Thames,  into,  any  boat  except  into  a 
Billingsgate  or  Westminster  market^boat,  which  shall  immediatdy 
proceed  thither  fi-om  the  Nore  without  loitering  (6),  and  imposes 
j£S  penalty  on  selling  fiosh  in  any  shop  within  100  yards  of  West- 
minster fish-market,  such  fish-market  not  being  to  ext^d  to  Covent 
Garden  market  An  enlarged  bounty  of  505.  per  Uhi  was  given 
by  30  Geo.  2.  (7)  on  every  vessel  on  which  the  bounty  of  305. 
was  directed  to  be  paid  by  the  23  and  28  Geo.  2. ;  and  it 
also  allowed  the  vessels  to  be  employed  in  any  lawful  manner  in 
the  Intervals  of  the  fisheries  (8).  A  penalty  (9)  of  j£lOO  is  im- 
posed on  all  persons  attempting  to  obstruct  the  fisheries  and 
drying,  &c*  the  fish  on  any  foreland^  or  landing  the  same^  or 
the  nets,  casks,  &c.  or  entering  any  harbour,  &c.,  by  demanding 

(1)3  Macph.  Ann.  Com.  306.        (4)  29  Geo.  2.  c.  39.    33  Geo. 

28  Geo.  2.  c.  14.  2.  c.  27. 

(2)  Sect.  5.  (5)  42  Geo.  3.  c.  19. 

(3)  Ante  273,  and.  see  Report        (6)  33  Geo.  2.  c.  27.  8.8>  9. 
of  the  Committee  of  the  Associa-        (7)  30  Geo.  2.  c.30. 

uoo  for  the  Relief  of  the  Poor.        (8)  Sect.  5.  and  28  G.  3.  s.  5. 
Rielps  on  Fisheries;;  188,  9.  post,       .  (9).  Sect.  7. 
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any  foreland  or  harbour  dues,  within  Great  Britain  and  the 
Uands  belonging  to  her  cnywn. 

The  SS  Geo.  2.  (1)  enacts  several  regulations  on  the  sale 
of  fish  in  London,  tending  to  ensure  a  regular  supply  and  to 
give  the  public  the  benefit  of  a  plentiful  one,  by  giving  penalties 
against  the  buying  it  up  to  enhance  the  price,  &c.»  some  of 
iHbich  we  have  before  touched  i^n ;  and  }£  any  fish,  not  being 
wunarketable,  &c.  which  has  been  brought  to  the  Nore,  ii 
wdlfiilly  destroyed  or  thrown  away  fi*om  on  board  the  fishing 
sh^  the  saaster  or  other  oflender  shall  be  committed  to  the 
house  of  correction  for  any  period  not  exceeding  two  montha  nor 
kss  fthan  one,  (2)  .and  an  account  of  the  quantity  brought  to  the 
Nore  is  abo  to  be  taken,  and  entries  made  (3).  The  2  Geo.  S. 
c«  15.  (4)  was  passed  to  reduce  the  exorbitant  price  of  fish,  and 
in  addition  to  the  penalty  on  breaking  bulk  for  sale  before  arrival 
in  the  Nore  (5)  imposes  a  p^ialty  of  i^lO  on  breaking  bulk  of 
any  fish  carriage,  consigned  for  supply  of  London  or  Westmin- 
ster, before  it  is  brought  into  the  weekly  bills  of  mortality,  and 
established  fish-machines  for  the  conveyance  of  fish  by  land  car« 
riage  (6).  No  person  (7)  can  be  employed  or  can  onploy  per- 
sons in  buykig  fish  tnrought  for  sale^  to  divide  the  same  ailerwarda 
among  fishmongers  for  sale ;  and  any  person  (8)  refiiong  to  sell 
forfeits  j820,  with  many  other  enactments  intended  iot  the  be- 
nefit of  the  purduser. 

In  1761  (9)  the  Dutch  employed  152  vessels  in  their  herring 
fishery  on  the  coasts  of  Shetland  and  Scotland,  and  122  oh  the 
ooost  of  Iceland.  While  they  were  thus  working  their  gold 
mane  (for  so  they  called  their  herring  fishery,  which  was  entirely 
carried  on  on  our  coasts),  the  Scots  had  only  17  vessels  em- 
ployed in  this  important  national  object,  and  this  year's  was  the 
greatest  outfit  since  the  bounties  were  granted.  In  1762  (10) 
^the  success  of  the  British  herring  fishery  on  the  coast  of  Shet- 
land exceeded  that  of  the  Dutch,  and  our  yaggcrs  reached  the 
first  markets  at  Hamburgh  and  Bremen,  though  the*  Dutch 
outnumbered  ouia.  as.  usuaL     So  eager  were  the  Dutch  (1 1).  for 

(1)  33  Geo.  2.  c.  27.  (6)  Sect.  5. 

(2)  Sect.  4.  (7)  Sect.  15. 

(3)  Sect.  5.  (8)  Sect.  16. 

(4)  2  Geo.  3.  c.  15.  (9)  3  Macph.  Ann.  Com.  347. 

(5)  Ante,  297.  29 Geo.  2.  e.  39.  (10)  3  Macph;  Ann.  Com.  357. 
33  Geo.  2.  c.  7.  and  see  50  Gea  3.  (11)3  Macph.  Ann.  Com.  372. 
c.  1 08,  post. 
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a  supply  of  herringja  at  the  beginning  of  the  aeaaoD,  that  two 
bands  were  aold  at  570gi]ilders>  ^52  8terl]ng]eaeh,  and  1^^  weve 
•old  at  460  guilders,  about  d%2  each,  being  a  parcel  dispatched 
from  Shetland  at  the  beginning  of  the  fish^.  It  was  weD 
itforth  tbmr  while  to  send  off  so  small  a  cargo  to  be  sold  tar 
above  600  guineas,  but  the  prices  it  seems  are  not  every  year 
xylite  so  high.  In  1765  (1)  the  herrings,  after  having  for  50 
jtan  deserted  the  coasrof  Sweden,  had  for  some  years  returned 
to  it  in  such  abundance  that  42,012  tons  of  those  fish  were 
aent  from  the  coast  into  the  interior  parts  of  the  country.  And 
there  were  eiqwrted  from  Gottenburg  101,143  tons  of  salted 
kcrrings,  48  of  smoked,  andd22  of  fresh,  as  also  63,016  Cannes  of 
oil  made  from  the  herrings.  The  Swedish  government  wiset^r 
encouraged  this  very  profitable  fishery  for  some  time  after  the 
Fcvival  of  it ;  but  by  the  very  superior  advantage  of  taking  the 
berrinip  in  prodigious  numbers  at  almost  no  expence  by 
aeuie  nets  dose  on  the  shore,  the  low  price  of  labour  and  of 
easks,  it  was  soon  capable  of  supporting  itself  without  any 
public  assistance^  and  the  Swedes  were  enabled  to  undersell  every 
other  nation  engaged  hi  the  herring  fishery.  From  the  year 
1757  (2),  when  the  bounty  on  the  busses  fitted  out  for  the 
herring  fishery  was  raised  from  30s.  to  50s.  a  ton,  to  1766,  the 
BombcT  of  men  and  busses  employed  in  that  business  hail 
been  considerably  increased  on  the  west  coast  of  Scotland^ 
where  the  commercial  spirit  of  Glasgow  had  inspired  an  ardour 
of  enterprise  unknown  to  the  rest  of  the  country,  which  carried 
the  fishery  in  that  quarter  to  some  extent,  when  all  the  attempts 
to  establish  it  on  the  other  parts  of  Scotland  had  proved 
abortive;  and  it  was  also  supported  by  a  great  demand  in  Ire- 
land and  the  West  Indies,  as  well  as  for  the  home  consump- 
tion,  the  truest  and  most  eflfectual  encouragement  td  waj 
undertaking.  But  the  progress  of  their  prosperi^  was  arrested 
by  the  unexpected  stoppage  of  the  payment  of  the  bounty  on 
the  return  of  the  fleet  in  January,  the  reason  assigned  for 
whidi  was,  that  the  peculiar  branch  of  the  Scottish  revenue 
apjpvopriated  for  that  purpose  was  already  anticipated  for  soma 
years^  and  du»ugh  the  bounties  were  paid  off  in  time,  th^  werw 
paid  principally  into  the  hands  of  people  who  had  bought  the 
certificBtes  at  a  large  discount  from  the  impoverished  adwnr 
tarecs  in  the  fishery.  The  loss  sustained  by  Campheltowa 
—  -  -  ■  -        -, -i— 

(1)  3  Macpli«  Ann.  Comm.  384.        (2)  3  Maeph;  Ann.  Coram.  436» 

30  Geo.  2.  c.  30. 
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ftlotie  in  buffies,  nets,  casks,  and  buildings,  was  estimated  by 
Mr.  Knox  (1)  at  je8S5,049«  And  though  sdme  bf  the  adven- 
turers, who  were  able  to  stand  the  shock,  still  persevered  in  the 
fishery,  in  compassion  to  the  multitude  of  people  dependent  onr 
them,  and  as  the  only  way  of  employing  the  ciq>ital  already 
engaged  in  it,  trusting  to  the  payment  of  the  bounty  at  some 
future  day,  and  accordingly,  in  the  following  year  they  fitted  out 
268  busses,  yet  no  p^-son  could  long  persevere  in  a  fishery  so 
circumstanced,  or  continue  subject  to  the  expences  and  restric- 
tions of  the  bounty  laws,  without  receiving  the  bounqr.  Some, 
however,  by  sending  their  vessek  to  dear  out  at  Whitehaven, 
obtained  a  regular  payment  of  their  bounty,  which  in  the 
English  ports  was  payable,  not  firom  a  particular  fund,  as  in 
Scotland,  but  from  the  general  revenue  of  the  kingdom.  In 
May  1767  (2)  we  find  that  the  king  of  Denmark,  having  esta- 
blished a  company  at  his  town  of  Altona  in  Germany  for 
canymg  on  a  herring  fishery  in  the  North  Sea,  on  the  coast  of 
Shetland  and  Scotland,  the  Society  of  the  Free  British  Firiiery 
(established  in  the  year  1 750  by  the  23  Geo.  2.  c.  24>.)  were '  ap- 
prehensive that  the  magistrates  of  Hambtu-gh,  with  whom  they 
had  entered  into  a  treaty  for  the  importation  of  British  herrings^ 
would  be  induced  to  give  a  preference  to  the  herrings  brou^t 
by  their  near  neighbours  of  Altona.  On  this  occadon  the 
society  represented  that  the  ships  of  war  appointed  to  attend 
the  fishing  grounds  might  easily  prevent  foreigners  from  fishing 
too  near  the  coast,  whereby  our  own  fishermen  would  enjoy  the 
preferable  fishing  grounds  on  our  own  coasts,  and  also  be  fi'eed 
from  the  intolerid)le  insolence  of  the  Dutdi  fishermen.  They 
also  asserted  that  their  industry  and  perseveranoe  had  now  so 
far  surmounted  all  obstacles,  that  in  foreign  markets  the  British 
herriilgs  were  pronounced  to  be  equal  and  even  superior  ta 
those  of  the  Dutch,  and  they  expressed  their  hope  that  the 
British  minister  at  Hamburgh  might  be  able  to  prevent  the 
Danish  herrings  fit>m  being  imported  there  on  easier  terms 
than  the  British.  The  trustees  for  fisheries  and  manufiutures 
in  Scotland^  and  the  convention  of  the  royal  burghs  of  Scotland^ 
were  consulted  with  respect  to  the  probable  consequences  to 
the  British  fishery  from  the  establishment  of  the  Danish, 
company  at  Altona;  and  the  following  facts  are  (8)  selected  hy 
the  author  of  the  '  Annals  qf  Commerce^  firom  the  rqx>rtB  oF 

(1 )  Knox,  British  Empire,  200.        (3)  3  Macph.  Ann.  Comm.  459« 

(2)  3  Macph.  Ann.  Comm.  459. 
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those  boanib,  and  which  w«  shall  here  insert,  to  afford  a  tiew 
of  the  state  of  the.  herring  fishery  at  that  period.  <<  For 
jears  the  shoals  dT  herrings  were  found  so  close  upon  the 
shores  of  Norway  and  Sweden,  that  they  were  taken  at  very 
little  -esqpence  by  small  boats  with  drag-nets,  whereby  the  state 
of  the  herring  trade  in  the  Baltic  and  Hamburgh  markets 
was  totally  reversed.  Formerly  the  Scots  used  to  carry  great 
qoadtities  of  herrings  to  those,  markets,  but-  the  Swedes  have 
some  years  ago  had  a  du^  of  nine  shillings  a  barrd  cm 
herrings  imported  from  Britain.  The  Swedes,  in  each  of  the 
years  1764  and  1765,  exported  from  Gottenburg  near  20,000 
barrels  of  herrings  to  Ireland^  whence  they  were  carried  to 
the  British  colonies,  which  also  receive  great  quantities  from 
the  Dutch .  and  Danes,  by  the  clandestine  trade  from  the 
islands  of  St  Eustathius  and  Santa  Cruz.  They  also  observed 
that  the  fishery  had  been  much  discouraged  by  the  deUy  of 
paying  the  bounty,  which  was  now  in  arrears  for  three  years,  to 
the  amount  of  ^£"40,000,  the  debentures  for  which  were  selling 
at  a  ruinous  discouAt."  Among  a  great  multitude  of  regulations 
for  the  imports  and  exports,  manufiEU^tures,  &c«  of  the  Isle  of 
Man,  there  are  a  set  of  premiums  i^pointed  for  the  encourage-, 
ment  .of  the  herring  fishery  in  that  island  (1).  In  (2)  October, 
in  1768  the  following  premiums  were  given  to  such  boats  as 
should  deliver  at  BiOingsgate  in  one  tide  not  less  than  three 
lasts  of  herrings  caught  within  48  hours,  at  the  rate  of  j£l2 
10s.  per  last,  or  about  a  &rthing  a-piece;  viz,  the  first  boat 
JBsr  lOs.,  the  second  j£30,  and  the  third  £^2  10.  We  have 
already  noticed  the  consequences  of  the  megolaiity  or  stop* 
page  (S)  in  paying  the  bounty  on  the  herring  fidiery  in  Scotland 
whidi  begun  in  1766,  while  it  was  regularly  paid  in  the  ports 
of  England,  as  the  causes  of  the  di£ferenoe  and  the  reduction  of 
the  Scottish  trade.  For  the  summer  (4)  fishing  of  the  year 
1771  there  were  only  four  busses  cleared  out,  so  that  the  fishery 
mi^t  he  said  to  be  annihilated,  or  rather  abandoned  to  foreigners, 
who  were  enriched  by  vast  sums  received  for  herrings  caught  in 
the  Septtiflh  seas,  great  quantities  of  which  found  their  way  to 
our  own  West  India  Island3«  So  far  as  the  regular,  payment  of 
the  bounty  could  operate  to  revive  this  perishing  trade,  it  was 


(1)  7  6eo.d.  c.  43.    3  Macph.        (2)    3   Macph.    Ann.    Comm, 
Ann.  Comm.  462.  Post,  1 1  Geo.  3.    482,  3. 

c.  52.  -repealed  the  premiums  on        (3)  3Macpfa.  Ann.  Comm.  436. 
the  herring  fishery.  Ante.  1  Knor. 

(4)  3  Macph.  Ann.  Conmi,  509. 
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evident  that  a  mailer  bounty  regularly  paid  would  be  preferable 
to  a  larger  one  with  a  delay  of  several  years.  The  pR)prietors 
of  the  busses  therefore  obtained  from  government  leave  to  brmg 
in  an  act  to  this  eSect  (1),  that  a  reduced  (2)  bounty  of  SOs.  per 
ton  should  be  granted  for  seven  years  for  all  vessels  from  20  to 
80  tons  burden,  built  in  Britain,  and  manned  and  navigated 
according  to  the  existing  laws»  which  are  fitted  out  for  attd 
employed  in  the  herring  fishery.  Every  vessel  of  20  tons  is  to 
carry  six  men,  and  larger  Vessels  to  have  one  man  for  every  five 
tons  above  twenty,  and  to  carry  an  appointed  quantity  of  nets, 
salt,  and  other  fishing  stores,  proportioned  to  the  tonnage. 
Every  vessel  intended  for  the  summer  fishdky  must  be  at  the 
station  or  rendezvous  on  or  before  the  22d  of  June,  and  must 
not  begin  to  fish  before  the  24th;  after  which  they  are  to 
continue  fishing  till  the  12th  of  October,  unless  they  shall  have 
completed  their  loading  sooner.  Those  intended  for  the  winter 
fishery  must  be  at  the  rendezvous  on  or  before  the  Ist  of  October, 
and  continue  fishing  till  the  11th  of  January,  unless  c<Hnpletely 
loaded  sooner.  The  stations  appointed  for  the  vessels  to  as- 
semble at,  previous  to  the  conunencement  of  the  fishety,  and  for 
their  return  from  it,  were  Yarmouth  in  Norfolk,  Leitb,  Inver- 
ness^ Brassey  Sound,  Kirkwall,  Oban,  Campbeltown,  and 
Whitehaven ;  and  the  bounty  in  Scotland  was  no  longer  to  be 
dependent  on  the  produce  of  a  particular  fund,  but  to  be  punc- 
tually paid  firom  the  revenue  of  the  whole  kingdom  as  in-  England. 
Fmr  the  better  encouragement  of  the  herring  fishery  on  the 
coast  of  the  Isle  of  Man,  the  importation  into  Great  Britain  oX 
herrings,  certified  by  the  governor  of  the  island  and  the  custom- 
house officers  to  be  really  caught  and  cured  in  that  island,  was 
allowed  after  the  24th  of  June  1772,  on  payment  of  3s.  4d.  per 
barrel  of  32  gallons  for  salt  herrings,  and  Is.  8d.  per  thousand 
for  red  herrings.  In  the  same  act  some  doubts  respecting  the 
bounties  in  the  herring  fishery  are  explained.  By  1 1  Geo.  3« 
c.  5%.  the  bounties  granted  by  a  former  act,  7  Geo.  S.  c.  45.,  to 
the  boats  employed  in  the  herring  fishery  on  the  coast  of  Man, 
and  on  the  linen  manufacture,  being  made  payable  out  of  duties 
arising  from  the  herring  fishery  itself,  having  been  found  inefiec- 
tual,  from  a  great  part  of  the  fishermen  not  availing  themselves  of 
them,  were  repealed,  but  the  duties  were  continued  and  added  to 
the  funds  then  made  for  the  repairs  of  the  harbours  of  the  i$land.(3) 

(1)  llGeo.3.  C.31.  (3)  llGeo.3.  c.52.    3Macph* 

(2)  30 Geo.  2.  c.30.  Ana.  Comm.5i3. 
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The  result  of  the  retrospect  of  the  SeottiUi  herring  fiaheTy^fitNii 
die  oommenoement  of  the  bounties  to  the  year  1776,  contaitted 
(2)  in  Maq>her8on'8  Annals  of  Commerce^   diews   the   shm 
prc^iress  made  during  several  years ;  its  rise  to  some  degree 
of  ktaportance;  the  rapid  dedine  of  it,  in  consequence  dP  the 
protracted  and  irr^^ar  payment  of  the  bounty;  And  the  good 
eflfect  of  the  r^;ular  payment  which  afterwards  took  place  at'  a 
reduced  rate  of  bounty  (8).    Can^pbeltown,  the  chief  rendev- 
Tous  of  the  fishery,  was  raised  by  k  from  haviag  only  fi>ur 
smidl  vessels  and  3  or  4,000  inhal»tants  in  the  year- 1750,  to  the 
possesaon  of  62  stout  yessels,  carrying  750  men,  and  a  population 
of  above  7,000  inhabitants,  in  the  year  1777 ;  but  that  increase 
is  a  small  object  in  point  «f  national  utility,  when  compared  with 
the  increase  of  seamen  produced  by  the  bounty,  it  being  caktt>- 
lated  that  two  diirds  of  the  seamen  who  man  the  shipping  in 
the  Clyde,  besides  a  c<»isiderable  proportion  of  those  in  the 
Tessels  belonging  to  Liverpocd,  Bristol,  and  even  London,  and 
great  numbers  in  the  navy,  had  been  bred  in  that  fishery.     But 
it  appears  that  after  that  year  (1776),  the  fishery  again  declined 
in  consequence  of  the  war;  for  in  1779  (4)  the  adventmrersin 
the  herring  fishery  on  the  west  coast  of  Scotland  were  so  much 
distressed  by  the  increased  prices  of  barrels,  salt,  naval  tftotm, 
and  seamen's  wages,  (these  articles  having  advanced  since  the 
commencement  of  the  war  from  100  to  400  per  cent.,)  that  the 
business  had  been  rapidly  declining  since  tlie  year  1776.     But 
these  were  not  the  only  obstructions  to  the  success  of  that  im« 
p<Mtant  nursery  of  seamen,  and  source  of  opulence.     The  act 
11  Creo.  3.  c.  51.  (5),  by  which  the  bounty  was  reduced  to  50s. 
per  ton,  obliged  the  busses  to  be  at  the  place  of  rendezvous  on 
or  before  the  22d  of  June  for  the  summer  fishing,  and  on  or 
before  the  1st  of  October  for  the  winter  fishing;  and,  as  if  the 
restrictions  of  the  act  had  not  been  sufiiciendy  oppressive,  the 
officers  of  the  revenue  at  Eidinburgh  declared,  by  a  very  asto^ 
nishing  construction  of  the  act,  that  if  they  sailed  before  the  S2d 
of  June  or  1st  of  October,  they  should  forfeit  all  title  to  the 
bounty,  for  that  the  words  on  or  before  must  be  understood  on 
and  not  before.     This  misamstruction,  if  not  perversion,  of  law, 
is  positively  asserted  in  tl\e  printed  Memorial  of  die  Adventurers 
of  die  British  White  Herring  Fishery,  whoice  it  b  extracted  by 


(2)  3   Blacph.    Ann.    Comm.        (4)    3   Macph.   Ann.    Comm. 
595.  633, 4. 

(3)  Ante»  301.  2.  (5), Ante,  302. 
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that  zealous  friend  of  the  fisheries,  Mr.  Knox,  in  his  View  of  the 
British  Empire  ( 1  )•  The  owners  of  the  basses,  after  having  in  vaiir 
remonstraled  with  the  commissioners  upon  the  obvious  meaning  of 
the  words,  applied  for  redress  to  parliament,  who^  as  the  former 
^  act  for  the  bounty  was  now  expired,  continued  the  same  bounty 
of  SOs.  per  ton  for  seven  years  more,  by  the  19  Geo.  S.  (2)  to 
be  computed  from  the  22d  of  October  1778,  and  left  it  to  the 
fishers  to  be  at  the  rendezvous  at  any  time  between  the  1st 
of  August  and  1st  of  October.  To  the  former  places  of 
rendezvous  were  added  Stomoway  in  the  isle  of  Lewis,  and 
Stranrawer,  in  the  southwest  comer  of  Scotland.  An  act  was 
passed  in  1780,  for  laying  several  additional  duties  on  goods 
carried  fix>m  Britain  to  the  Isle  of  Man,  aUowed  vessels  not 
under  70  tons,  carrying  herrings  from  it  to  Madeira  and  the 
Mediterranean,  to  import  wines  of  any  country,  except 
France,  direct  to  Man,  with  several  other  regulations  for 
its  trade  and  fishery  (3).  The  official  account  of  the  declining 
state  of  the  Scottbh  fishery  during  the  war,  from  1776  to 
1782,  as  made  up  in  the  custom-house  at  Edinburgh,  by 
Mr.  Boyd,  examiner  of  salt  and  fishery  accounts,  is  printed  in 
Macpherson's  Annals  of  Commerce  (4),  from  which  it  appears 
that  the  fishery  is  extremely  precarious  in  its  nature,  and  the 
exportation  frcHn  the  same  port  very  unequal.  Campbeltown^ 
which  in  the  year  1755  exported  24,436  barrels,  and  has  been 
genierally  one  of  the  chief  ports  of  Scotland  for  the  exportation 
of  herrings,  exported  this  year  only  396  barrels.  Stranrawer, 
in  the  year  1758,  exported  18,121  barrels,  and  has  in  some  years 
exported  none  at  all.  The  view  of  the  trade  of  England  in 
herrings  and  cod  during  the  same  years,  is  extracted  from  the 
accounts  laid  before  the  house  of  commons,  and  inserted  in  Mac- 
pherson's Annals  of  Commerce  (5).  The  bounties  (6)  for  enoou«* 
raging  the  fisheries  are  to  be  paid  for  all  British  or  Irish  vessels, 
though  not  the  entire  property  of  persons  residing  where  they  are 
fitted  out.  The  herring  fishery  on  the  Yarmouth  coast  had  also 
declined  very?  much  (7)  in  1782.  At  this  time  it  employed  only 
94  vfessels,  wliereas  in  the  year  1760  it  employed  205,  of  from  SO 
to  100  tons,  and  gave  employment  to  about  6,000  men,  women, 
boys,  and  gurls,  besides  30  or  40  vessels  from  Folkstone,  Hastings^ 

« 

(1)  Kdox's  View  of  the  British  {i)    3   Macph.    Ann.   Comm, 
Empire.  721, 2. 

(2)  19  Geo.  3.  c.  26.  (5)  3 Macph.  Ann.  Comm.723. 

(3)  20  Geo.  3.  c.  42.    3  Ann.  (6)  18  Geo.  3.  c.55.  6.8. 
Comm.  659.  (7)  3  Macph.  Ann.  Com.  723, 
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flco.  whipli  btive  now  deserted  it  entirely.  For  aboiit  twenty  years 
preceding  1760^  the  annufd  cwture  of  heqwgv  on  the  Norfidk 
coast  was  above  47,000  bands,  of  which  about  38,000  were  eoi-- 
ported.  The  fishery  which  the  people  of  Yarmouth,  with  the 
Assistance  of  the  Slietland  fishermen,  used  to  carry  on  in  about 
two  bqndred  vessels  of  from  40  to  60  tons,  in  the  neighbourhood 
of  Iceland,  where  the  ^cod  most  saleable  in  the  l^anish  an4 
Italian  markets  are  caught,  had  been  annihilated  by  the  operatico;^ 
of  the  salt  laws.  Several  gentlemen  from  Yarmouth  informed 
the  committee  (^  the  house  of  commons,  that  they  would  willingly 
revive  |hat  fishery,  if  it  should  be  relieved  from  &e  oppression 
of  those  laws. 

In  consequence  of  the  liberal  encouragement  given  to  the 
filAeries  by  the  parliament  of  Ireland,  the  herring  fishery 
of  that  country  was  now  considerably  aSvanced  (1).  The  Irish, 
liowever,  still  continued  to  import  herrings  to  answer  Ae  fpreat 
fiemand  for  th$  West  Indies;  and  the  view  of  the  increase 
of  their  export  and  decrease  of  their  import  trade^  since  the 
eemmeacem^  of  the  public  encouragement,  is  given  in  the 
third  vohime  of  the  Annals  of  Con^nerce  (2).  A  great  propor- 
tion of  the  herrings  imported  from  Scotland  is  consumed  in  the 
cottntiy^  being  preferred  on  account  of  their  superior  curings 
a^  veH  are  rqpacked  in  Irish  barrels  of  28  gallons,  for  ezporta- 
tioii  ($).  The  Irish  have  great  advantages  in  the  herring  fishery. 
The  arrival  of  the  herrings,  so  precarious  upon  the  extensive 
w#st  ooeat  of  Scotland,  is  certain  on  the  notth-west  coast  of 
Jrdand,  and  they  swim  close  to  the  shore.  The  fishery  is  firee 
firem  restrictions ;  and  the  adventurers  either  fish  themselves  or 
pwrchase  fix>m  the  fiahers,  as  they  find  most  convenient,  whereby 
tbey  are  often  enabled  to  complete  their  loading  in  two  or  three 
df^  and  make  several  trips  during  one  fishing  season^  which 
Heaendly  lasts  six  weeks  or  two  months;  and  thus  can  they  obtain 
#  smch  greater  quanti^  of  fish  in  the  same  space  of  time^  and 
fdso  ran  tbeir  cargoes  much  earlier  to  a  market,  than  the  British 
Miennan,  who  is  tied  down  by  law  to  lose  a  great  deal  of  time, 
and  sufifMHt  a  very  heavy  expense  that  he  may  be  entitled  to 
the  bounty.  The  certainly  and  great  abundance  of  herrings 
jndttced  many  of  the  fishermen  of  England  and  Scotland  to 


(1)  3 Macph.  Ann.  Comm.  724.        (3)  3  Macph.  Aon,  Coinm.  725. 

(2)  3  Macph.  Ann.  Com.  724. 
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prefer  the  Irish  fishing  grounds  to  those  of  their  own  coasts; 
though  there  is  an  unneighbourly  jealousy  on  the  subject 
between  the  Irish  and  Scots^  greatly  against  the  true  interests  of 
both.  Upon  the  whole,  the  Irish  fishery  may  be  considered  now 
as  but  in  its  infancy;  but  if  nature  and  the  legislature  shall  con- 
tinue to  fiiYOur  it,  as  they  have  hitherto  done,  it  must  undoubtedly 
in  a  few  years  surpass  the  fisheries  of  Great  Britain,  unless  an 
entire  new  system  of  fishing  laws  be  adopted. 

As  die  fishery  trade  of  Irehmd  was  formerly  so  much  con* 
nected  with  that  of  Sweden,  it  may  be  proper  here  to  give  some 
account  of  the  latter.  For  above  twenty  years  befwe  a.  d.  1782, 
about  200,000  barrels  had  been  annually  cured  on  the  Swedish 
coast,  in  the  neighbourhood  of  Gottenburgh ;  the  exports  fi-om 
thence  to  Ireland,  which  used  to  be  very  considerable,  were  then^ 
as  we  have  just  ^en,  greatly  reduced  by  the  improved  state  of  the 
Irish  fishery  (1).  Several  cargoes  of  Swedish  herrings  were  sent 
to  St  Eustathius  in  1779  and  1780,  whence  they  found  their 
way  into  the  various  sugar  islands.  They  were  not  admitted  in 
the  Frendi  West  Indies,  and  few  went  to  France.  The  princi- 
pal markets  were  within  the  Baltic  sea,  as  appears  by  the  account 
of  the  exports  of  herrings  from  Gottenburgh,  in  the  Annals  of 
Commerce  (2).  $o  superabundant  was  the  capture  of  herrings 
on  the  Swedish  shore,  that  it  exceeded  every  possible  demand 
for  them,  and  they  were  obliged  to  boil  many  millions  of  them 
for  oil,  one  barrel  of  which  was  obtained  from  eighteoi  barrels  of 
herrings.  In  1781,  they  exported  to  the  Baltic,  Holland,  and 
Spain,  14,542  barrels  of  herring  oil,  of  about  42  gallons  each^ 
and  from  1,000  to  1,500  were  consumed  in  the  country;  but 
this  oil  is  much  inferior  to  whale  or  even  liver  oil,  and  is  liable 
to  congeal  in  cold  weather  to  a  consistence  something  like  honey. 
The  herring  fishery  of  Holland  (3),  once  so  pre-eminently 
great  and  flourishing,  in  1782  employed  only  200  busses  of 
about  26  tons  burthen.  The  French  had  for  some  few  years 
past  caught  some  herrings  of  an  indiflTerent  quality  on  their  own 
coast,  part  of  which  they<iried  for  the  Meditemmean  trade,  but 
shipped  the  greatest  part  for  tlieir  West  India  settlements. 

In  1784,  no  herrings  appeared  on  the  coast  of  Sweden,  while 
on  the  west  coasts  of  Ireland  and  Scotland  their  numbers  were 


(1)  Ante,  305.  57  Geo.  3.  c.  69.        (3)  3  Macph.  Ann.  Comm.  726. 

(2)  3  Macph.  Ann.  Comm.  726.        (4)  4  Macph.  Ann.  Comm.  64. 
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inconceiyBbljr  great.  On  the  Irish  coast,  the  fishermen  generally 
loaded  thetr  boats  with  a  single  haul  of  a  net,  and  each  boat 
cleared  j£54  in  the  three  months  of  the  summer  fishing,  though 
the  herrings  were  sold  during  the  first  month,' July,  for  about 
lOd.  a  thousand,  or  from  4d.  to  6d.  for  as  many  as  a  horse  could 
oarry,  though  millions  were  boiled  down  for  oil,  and  millions  were 
thrown  away.     On  the  coast  of  Scotland,  as  many  herrings  were 
cai^ht  in  one  inlet  of  the  sea,  called  Loch  Urn  in  Inverness-shire, 
in  seren  or  eight  weeks,  as,  if  they  could  have  been  brought  to 
market,  would  have  sold  for  jf  56,000  ( 1 ) .  After  which,  the  stock 
of  salt  and  cask  being  expended,  the  people,  who  seem  to  have 
known  nothing  of  the  method  of  making  oil  of  them,  or  were 
prevented  by  the  want  or  high  price  of  fuel ^  gave  up  the  fishery. 
There  are  few  years  in  which  one  or  more  of  the  lochs  are  not 
equally  well  stored,  but  from  the  mode  in  which  the  fishing  ha$ 
been  hitherto  carried  on,  it  seldom  happens  that  great  benefits 
result  from  it  to  the  natives.     In  1785  (2),  passed  the  25  Geo.  3. 
c*  65,  to  allow  busses  above  80  tons  burthen  to  receive  bounty  for 
80  tons.     The  fishing  vessels  were  also  relieved  from  the  hard- 
ship of  making  a  circuitous  passage  to  a  rendezvous,  and  were 
permitted  to  proceed  directly  to  the  fishery,  any  time  between 
the  1st  June  and  1st  October.     The  salt  for  curing  herrings  was 
allowed  to  be  used  in  curing  cod,  ling,  hake,  &c.,  though  no 
such  fish  was  entitled  to  exportation  bounty.     The  busses  were 
also  allowed  to  purchase  fresh  herrings,  cod,  ling,  or  hake,  from 
any  boats  belonging  to  British  subjects,  and  also  to  ship  their 
fish  on  board  other  vessels,  to  obtain  the  earliest  sale,  under  cer- 
tain regulations ;  but  if  vessels  return  to  port  with  less  than  a  full 
cargo,  within  three  months  from  the  time  of  first  shooting  their 
cargo,  they  are  entitled  to  no  bounty.     Thb  act  relieved  the 
poor  highlanders  of  the  western  coast  from  the  previous  regula-         • 
tions,  which  prevented  them  from  selling  fresh  herrings  to  the 
bosses.     They  could  before  only  use  the  fish  in  the  supply  of 
their  families,  and  perhaps  that  of  the  very  few  inhabitants  of  the 
baaks  of  the  short  rivulet  running  into  the  head  of  each  salt 
loch ;  and  their  want  of  salt,  casks,  and  a  market,  which,  in  then: 
present  circumstances,  they  could  not  have^  rendered  it  im- 
practicable for  them  to  cure  any  for  sale.  (S) 


(1)  4Macph.  Ann.  Comm.  64.  .    (2)  25 Geo.  3.0.95.    4Macph. 

This  computation  was  m^de  by  Ann.  Comm.  74. 

Mr.  Macdoneli  of  Barrisdale,  Juati-  (3)4  Macpherson  Ann.  Comm . 

dary  bailie  of  that  district.  74.  n. 
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We  have  already  mentioned  the  new  regulattons  introduoed  by 
the  25  Geo.  3.  (1)  extending  the  bounty  ^ven  by  11  Gea  3. 
and  19  Geo.  3.  to  vessels  and  busses  above  80  tons  burthen^ 
and  the  repeal  of  the  injurious  regulations  with  respect  to  ren- 
dezvous, and  extending  the  bounties  to  vessels  under  20  tods, 
on  certain  conditions.  But  the  old  bounties  now  expiring^  it  was 
enacted  by  stat  26  Geo.  3.  (2)  that  from  1st  June  1787,  for  the 
term  of  seven  years,  and  from  thence  to  the  end  of  the  tlMn 
liext  sessions  of  pariiament,  a  bounty  oS  208.  per  ton  should  be 
paid  annually  to  the  owner  of  every  decked  vessel  built  in  Great 
Britain,  after  1st  Jan.  1780,  of  not  less  than  15  tons  burthen, 
mantled  and  navigated  according  to  law,  which  should  be  fitted 
aftd  cleared  ottt  for  and  employed  fai  the  Britiali  while  herring 
fiMkety  (3).  Tht  manner  in  which  th^se  vessels  are  to  be  equi{^iMi . 
and  jprdeeed  in  their  voyage,  With  xht  mode  of  making  up  their 
eil^  coftil^eae  a  very  long  detail,  not  necessary  to  be  here  re* 
piated.  The  act  gives  likewiae  several  other  bovnties^  namely,  4s. 
p^  barrel  foi*  herrings  packed  and  coinpletriy  cured  and  landed 
tMk  any  buss  entitled  to  the  20s.  bounty  per  ton ;  or  if  a  greater 
^][k)rtion  than  two  barrels  and  a  half  to  a  ton  in  so  landed, 
Aeb  l^  per  barrel ;  also  a  bdunty  of  Is.  per  barrel  for  aH  ftieh 
Mfringft  landed  fixHU  boats  not  entitled  to  the  20s.  bounty^ 

la  iSoit  ease  of  Edgar  and  others  v.  Muller  and  another,  in 
ertor,  in  the  House  of  Lords,  from  the  Court  of  Exdiequer  in 
Sfielland  (4),  it  was  decided,  that  the  bounty  of  20s.  per  ton 
given  by  26  Geo.  3.  c.  81.  on  the  buss  fishery  tot  herrings,  is  not 
jMtyable  vrfaere  die  buss  lies  in  port,  and  sends  out  her  boats  fee 
fish.  Hie  facts  of  the  case  Were  tliese :  the  piaintiift  resided  at 
Staxigo  in  Caithnes^^  and  duly  fitted  out  their  vessel  according 
to  the  act.  The  vessel  was  lying  at  Wink,  two  miles  fhim 
Staxigo,  both  of  them  being  creeks  df  the  port  of  Ttiurao,  and 
after  the  clearing  out^  but  before  sailing,  t)ie  crew  proceeded 
daily  in  boats  to  try  for  herrings,  but  caught  no  considenMe 
quantity ;  they  returned  each  night  to  the  buss  In  the  haibonr. 
She  then  sailed  noriliward,  intending  to  proceed  to  the  West 
Highlands,  but  was  driven  back  to  Staxigo,  and  the  herrings  then 
becoming  plenty  on  that  coast,  sihe  sent  out  her  boats  as  before. 


(1)  Antc307.  25 Geo.  a.  c.rtr>.  Hiat.  Sbipp.  403.    Beawes,  6tk 
1 1  Geo.  3.  c.  3 1 .  and  52.     1 9  Geo.  edition,  1 04,  5. 

3.  r.  26.  (3)  Sect.  1,  2. 

(2)  26  Geo.  3.  c.  81.    Keeves,        (4)  3  Aii8tn]ther*sRBpt>rC8,926» 
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wd  got  a  firil  c$rgo.    It  was  admitted^  that  in  every  other  re- 
q»ect  she  bad  entitled  herself  to  the  bounty,  if  the  mode  of  fi$b- 
mg  by  sending  out  her  boats  could  be  %o  considered.    It  wa^ 
proved  a  comn^on  custom  in  the  fishery  to  run  the  busses  into 
ibe  creeks  while  the  heirings  are  plenty  on  the  coast,  and  the 
botmty  had  always  been  paid  for  such  busses.    The  fishery  must 
always  be  carried  on  immediately  by  the  boats.    The  Court  of 
Exchequer  directed  a  verdict  for  the  plainti£&  below,  and  ggve 
judgment  for  them  on  the  argument  of  the  bill  of  exceptions- 
After  argiunent  the  Lord  Chancellor  made  some  observations  gn 
tJbe  shape  in  which  the  case  came  before  the  hou$e ;  and  pro- 
posed to  the  house  to  refer  to  the  opinion  of  the  judges^  by  whom 
they  were  attended,  the  general  question,  whether  on  the  factf 
stated  in  the  record  the  defendants  in  error  were  entitled  U> 
daim  the  bounty  of  20s.  per  ton  on  their  vessel  ?    The  judgiis 
jpnaaenl,   viz.   the  Lord  Cliief  Baron  Maodonald,    BuUer  J. 
Thoiopson  B.,  and  Lawrence  J.,  having  consulted  together^  Mnp- 
dnnald  Chi^  Baron  delivered  their  unanimous  opinion,  that  the 
defendants  in  error  had  not  shewn  themselves  entitled  tp  the 
hoonty  claimed.    If  we  consider  the  nature  of  the  bounty  offered 
by  this  act,  we  must  perceive  that  the  legislature,  anxious  tp 
encourage  this  fishery  in  every  way,  ha$  held  out  several  different 
premiums  to  encourage  persons  to  enter  into  it,  and  those  pre- 
ntuums  are  proportioned  to  the  expence,  labour,  and  hazard  of 
cadi  adventurer,  being  the  reward  of  having  employed  them  in 
AD  undertaking  beneficial  to  the  public.     If  the  expence,  labour, 
and  hazard  are  proportioned  to  a  boat  fishery  from  the  shore^  the 
smallest  bounty  is  allowed ;  if  they  are  proportioned'  to  a  fishery 
by  a  vessel  of  15  tons  or  upwards,  a  larger  bounty  is  given; 
bui  if  proportioned  to  a  vesseLstanding  the  hazard  of  the  weather 
la  the  deep  sea  fishery,  the  bounty  is  increased  accordingly. 
Tbe  candidate  for  either  bounty  must  shew  that  he  is  in  the 
predicament  which  entitles  hilu  to  claim  it  according  to  the 
directions  of  the  act,  and  any  practice  which  may  have  pre- 
vailed contrary  to  them  cannot  avail  him»    The  party  here  claims 
tbe  bounty  of  20s.  per  ton  on  his  buss,  and  he  must  shew  that 
he  came  within  the  regulations  which  entitle  him  to  that  bounty. 
The  bopnty  pf  20s.  is  given  for  a  description  of  vessels  capable 
cf  itanding  out  firom  the  shore,  and  which  throughout  the  whole 
oif  the  act  are  evidently  considered  as  being  obliged  to  be  at  sea 
dpring  the  time  they  are  entitling  themselves  to  it.     They  are  to 
be  decked  vessels  of  not  less  than  15  tons  (s.  I.),  are  to  proceed 
tm  the  fisl^ery,  and  gontinne  there  until  their  return  tojporf  (s.  2 ) 
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They  are  to  proceed  from  the  place  where  her  owner  rendes  on 
,  the  said  intended  voyage  (s.  S.)  The  faithful  conduct  of  the 
master  and  crew  while  at  sea,  and  away  from  the  inspection  of  the 
officers,  is  secured  by  an  oath  and  by  security  given  (s.  4^  On 
her  return  into  port  she  is  to  have  a  certificate,  mentioning  the 
j)ort  from  which  she  departed.  The  intention  of  the  l^islature 
is  perfectly  clear  that  the  vessel,  in  order  to  entitle  herself  to  the 
bounty,  must  proceed  to  the  fishery  at  sea;  and  the  claimant 
must  shew  that  she  has  complied  with  that  as  well  as  the  other 
requisites  of  the  act  Here  the  vessel  was  regularly  fitted  out 
according  to  the  directions  of  the  act,  there  was  also  a  fidr  in- 
tention to  have  complied  with  all  the  other  requisitions  of  the 
statute,  for  the  vessel  actually  commenced  her  voyage  towards 
the  West  Highlands  and  was  driven  back :  before  the  weather 
permitted  her  to  resume  her  voyage,  the  herrings  became  plen^ 
<m  the  coast,  and  the  defendants  gave  up  their  intended  voyage, 
let  the  vessel  continue  in  harbour,  and  carried  on  a  fishery  by 
their  boats  from  the  shore  till  their  cargo  was  completed.  They 
intended  to  have  acted  in  such  a  maiiuer  as  would  have  entitled 
diem  to  the  larger  bounty,  but  upon  the  subsequent  accidents  in- 
tervening, this  intention  was  abandoned,  and  they  preferred  that 
sort  of  fishery  which  entitles  them  only  to  the  lower  bounty.  By 
so  doing  they  saved  the  labour  and  hazard  of  a  fishery  at  sea, 
and  must  content  themselves  with  the  bounty  applicable  to  the 
diminished  labour  and  hazard  they  actually  incurred  in  a  boat 
fishery  from  the  shore*  Thereupon  their  Lordships  ordered  the 
judgment  to  be  reversed. 

The  26  Geo.  S.  c.  81.  was  amended  and  extended  by  27  Geo,  ft. 
c.  10.  and  has  been  since  continued  by  various  acts;  (see  50  Geo.  S. 
c.  54>.)  It  gives  also  additional  encouragement  ( I )  to  the  deep  sea 
fishery  on  the  north  and  north-east  coasts  of  this  kingdom: 
namely,  for  the  greatest  quantity  of  herrings  caught  by  the  crew 
of  a  buss  entitled  to  the  above  bounties  of  20s.  per  ton,  and 
4s(.  and  Is.  per  barrel^  and  brought  in  by  such  buss  between 
Is  June  and  31st  November,  the  premium  of  80  guineas;  for 
the  next  greatest  quantity,  60;  the  next,  40;  and  the  next,  20 
guineas.  All  duties  in  respect  of  herrings,  cod,  ling,  hake,  and 
salmon,  or  other  white  fish,  caught  and  cured  by  British  sub- 
jects, and  removed  for  home  consumption,  were  to  cease,  except 
the  equalizing  duties  paid  on  the  importation  from  Scotland  into 


(1)  Reeves  Hist.  Sbipp.  404,  6.    Beawes  Lex.  Merc,  JOl,  2,  &c. 


Ch.  7.]  Fishery  Lam.  Sll 

England  of  salmon,  cod,  ling,  hake,  tusk,  and  other  white  fish. 
Hie  distinction  with  regard  to  the  boun^  made  by  statute 
5  Geo.  1.  c.  18.  between  that  called  haberdine  and  other  dried 
cod,  was  taken  away,  and  instead  of  the  58.  bounty  there  is  to 
be  paid  in  all  cases  that  of  Ss«  per  hundred  weight.  A  bounty 
of  is.  per  barrel  is  given  to  the  inhabitants  of  the  Isle  of  Man 
for  herrings  caught  and  cured  by  them,  and  also  on  the  export 
thereof  the  bounties  allowed  by  5  Geo.  1.  c.  18.  s.  S3,  34  (1); 
and  the  duty  on  the  import  of  herrings  from  the  Isle  of  Man 
was  from  thenceforth  to  cease.  Lastly,  in  order  the  better  to 
protect  the  British  fishery,  it  was  endeavoured  to  give  further 
efiect  to  Stat  1  Geo.  1.  c.  18.  and  9  Geo.  2.  c.  S3,  for  prohibit- 
ing the  importation  of  foreign-caught  fish ;  to  facilitate  the  pro- 
secution of  offenders  against  those  acts,  power  is  given  to  two 
justices,  upon  the  information  of  an  officer  suspecting  such  fish 
being  brought  into  the  port  of  London,  to  summon  the  parties 
and  proceed  to  hear  the  complaint,  and  convict  in  a  summaiy 
way  on  their  non-appearance  (2).  Some  alterations  were  made 
in  this  act  in  the  subsequent  session  of  parliament  By  stat 
27  Geo.  3.  c.  10.  the  subsequent  bounty,  which  by  theformar 
act  was  confined  to  busses  built  before  1st  January  1780,  is  ex- 
tended to  those  built  after  that  period  (sect  1,  2).  Some  trifling 
•  alterations  were  also  made  as  to  the  cargoes  of  vessels  (sect  3,  4), 
and  the  bounQr  of  20s.  per  ton  is  not  to  be  allowed  to  more  than 
£Aj  vessels  fitting  out  in  one  year  from  the  same  port;  but  when 
there  are  more  vessels,  the  fifty  having  the  greatest  quantity  are 
entitled  to  the  bounty.  Such  are  the  regulations  of  this  long  act 
ibr  promoting  and  protecting  the  fisheries  on  our  coasts.  (8) 

A  number  of  noblemen  and  gentlemen  were  incorporated 
by  the  style  of  the  British  society  for  extending  the  fisheries  and 
improving  the  sea-coasts  of  this  kingdom  (4).  The  purpose  of 
their  incorporation  is  declared' to  be  the  erection  of  free  towns 
and  villages,  harbours  and  fishing  stations^  in  the  Highlands  and 
Islands  of  North  Britain,  for  the  improvement  of  fisheries,  agri- 
culture, manufactures,  and  other  useful  objects  of  industry  in 
that  part  of  the  kingdom,  where  the  dispersed  situation  of  the 
inhabitants  has  hitherto  impeded  their  exertions.   The  company 


(1)  Ante,  295.  Reeves,  404,  5. 

(2)  s.  43, 44,  &c.  Ante,  295,  6.        (4)  4 Macph.  Ann.  Coram.  1 10. 

(3)  4Macph.Ann.Corom.  123.    i.  d.  1786.    26  Geo.  3.  c.  106. 
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«it.«TM;ed  iritb  d»e  «sttal  piri^ilegut  alid  pow^nTofii  joint  stock 
^onpany^  and  persons  who  may  be  inoapackated.  by  entailfi, 
flfaority,  &C  are  eiiq>owered  to  sell  lands  to  them.  Tlieir 
itodc  is  divided  into  shares  oi  £&0  each^  and  no  one  is  permitted 
to  Ik^  above  ten  shares.  It  is  transferable  by  purchase,  gift, 
.&^,  but  the  subscribers  were  restramed  from  making  tales  of  it 
befixre  the  10th  August  1789.  The  liberty  of  importing  Sat^kga 
fish  into  the  Isle  of  Man  was  rescinded,  except  in  case  of  failure  ia 
the  fishery  on  its  coasts,  in  which  case  the  magistrates,  called  die 
Keys  of  Man,  are  authorked  to  permit  the  importatkm  <£  a 
quantity  of  herrii^  not  exceeding  10^000  barrels^  for  the  ooik- 
sun^>tion  of  the  island.  (1) 

In  1787  some  of  the  gentlemen  engaged  in  the  ishoy 
HC  Yarmouth  began  to  fit  out  vessels  for  prosecuting  the  herring 
fiAery,  agreeably  to  26  Geo.  3.  c.  81  (2).  Tbi^  fishermen 
proceeded  to  Shetland,  mid  sometimes  so  fiir  beyond  it  aa  to 
•ftU  in  with  floating  ice.  They  followed  th%  Dutch  method  of 
.shooting  their  nets  in  deq[)  water  from  the  vessels,  and  not  in 
lochs  and  bays  from  their  boats,  as  the  British  buss  fishers  do. 
In  the  second  and  third  years  of  their  fishing  they  bdieved  then: 
herrings  to  be  nothing  inferior  to  those  of  the  Dutch  in  re^>ect 
to  curing,  and  they  sent  the  most  of  them  to  Hanibui^,  whel^ 
happening  to  be  the  first  that  arrived,  they  brought  a  prioe 
equal  to  that  of  the  early  Dutch  herrings,  and  after  the  anmd 
of  the  Dutch  (hey  were  still  able  to  stand  the  competition  with 
;them.  This  year  some  of  the  Yarmouth  pickled  herrings  were 
sent  even  to  Rotterdam,  and  the  owners  had  no  reason  to  com- 
plain of  their  sales.  But  the  expence  of  this  mode  of  fishing, 
thou^  hitherto  attended  with  such  auspicious  prospects,  being 
greater  than  the  usual  returns  could  indemnify,  and  the  adven- 
turers being  disappointed  in  obtaining  the  bounties  they  thought 
ihemselves  entided  to,  gave  it  up.  Mr.  Barker,  in  his  Report 
<m  the  Bridsh  fisheries  (3),  observed,  that  the  deep  sea  fishing 
has  the  following  advant^es,  although  the  expeice  of  carrying 
it  on  is  greater  than  fishing  by  boaits  near  the  shore :  first,  the 
•earliest  herrings  are  caught  in  the  de^  sea ;  secondly,  they  are 
fuller  cS  flesh,  in  more  perfection,  and  cure  better ;  and  thirdlj. 


(1)  4Macph.Ami.€omiB.  102.        (3)4    Macph.    Ann.    Comm. 

(2)  4Mfoo)ili.Aiiti«Coami.  191.    191.  u.     Barker's  Report,  a.  d. 

1798,  pafj^  146. 
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tlHs  fidbing  ctti  be  otfried  cm  every  yeart  altfaoi^h  the  liemngi 
^  mot  every  season  come  near  the  particular  shores  and  boys 
viiere  they  are  usually  expected.  The  S4  Geo.  S.  (1)  enacts^ 
that  no  vessels  shall  fish  on  the  coasts  six  months  after  the  then 
present  war,  unless  wholly  manned  by  Britbh  subjects,  with  the 
tODception  of  licence  by  the  commissioners  of  customs  to  autbo> 
«e  vessels  to  have  foreign  fishermen,  not  exceeding  one  fourth 
of  the  complement  on  boards  to  instruct  British  seamen  in 
filing. 

In  1795  the  26  Geo.  S.  c.  81.  for  encouragement  of  tike 
BritiA  fisheries,  and  ^7  Oeo.  3.  c.  10.  for  extending  the  prov^ 
SIDI2S  of  that  act,  were  renewed  and  continued  in  force  till  1  June 
1797  (2).  The  time  fi>r  the  busses  clearing  out  was  extended 
to  the  20th  November  instead  of  the  first  October.  A  bounty 
c£  one  shilling,  in  addition  to  jhe  former  bounty  of  one  shiUiag 
per  barrel,  was  allowed  on  all  herrings  landed  fix»n  any  boat  or 
▼tssel  not  entitkd  to  the  tonnage  bounty,  which  are  properly 
fidted  and  cured.  Herrings  sprinkled  with  salt  at  Unding  may 
be  carried  in  bulk  coastways  to  the  residence  of  the  curers 
during  the  fishing  season,  as  may  also  be  the  cod^  ling^  hake^ 
and  salmon  taken  in  the  herring  fishery,  on  complyiofg  with  the 
rtgaiataoDSi  respecting  salt,  and  the  coquet  accompanying  the 
fiah,  ^qiressiDg  that  no  bounty  has  been  paid  on  them.  Tile 
ngorou  part  of  the  act  of  the  Scottish  parliament  in  the  re^p 
of  Queen  Anne,  which  directed  magistrates  to  seize  barrels  con- 
laining  any  ungittted  herrings,  and  to  fine  the  proprietors,  waa 
npealed,  and  some  encouragement  was  held  out  to  Dutch  fidbeiB 
and  curers,  &c.  to  reside  here.  The  encouragements  held  out  ($) 
by  ihe  act  85  Geo.  3.  to  fiureign  fishermen,  not  exooeding  40  in 
number,  to  settle  with  their  fiunilies,  vessels,  ficc.,  were  conb* 
mied ;  the  time  allowed  for  their  arrival  was  extended  to  SI  Dec. 
1805 ;  and  their  vessds,  to  the  number  of  20,  are  admissible,  if 
bulk  before  1st  January  1798«  The  act  26  Geo.  8.  c  81.  (4) 
"fiir  the  encouragement  of  the  fisheries,  was  further  contiimad 
til  the  end  of  the  next  session  of  parliament:  the  governor  and 
directors  of  the  British  aode^  are  by  this  act  (89  Geo.  8.  c.  lOOi) 


(1)  34  Geo.  3.  c.  68.  s.  4,  &c.  (3)  4  Maepb.  Ann.  Comm.  44^. 
4  Macph.  Ann.  Comm.  299.  38  Geo.  3.  c.  57.     35  Geo.  3. 

(2)  35  Qeo.  3.  c.  5«.  4  Maeph.  c.  92.    42  Geo. 3.  c.  1 14. 

Ann.  Coram.  343.  (4)  4  Macph  .Ann.  Comm.  477* 
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^mJMwerQd  to  give  premiunis,  not  exceeding  jS60  in  ai&y  one 
year,  to  sober  and  industrious  persons  living  in  their  settle- 
ments, distinguished  by  their  expertness  in  catching  and  curing 
fish,  making  soap  or  oil  from  fish,  making  nets,  cultivating 
the  soil,  or  other  usefiil  arts  tending  to  advance  the  beneficial 
purposes  of  the  society;  also  to  lend  sums  of  money,  not 
exceeding  JBBOO  in  the  whole,  for  the  purposes  of  purchasing, 
building,  or  equipping  boats  or  vessels  for  the  fishery,  or 
building  houses,  and  to  receive  the  payments  with  the  interest 
by  instalments,  in  the  space  of  five  years.  They  are  em- 
powered also  to  lend  sums,  not  exceeding  jf  200  in  all,  to  per- 
sons undertaking  to  provide  stores  of  oatmeal,  salt,  and  other 
necessaries,  to  be  repaid  in  one  year;  and  a  sum  not  exceeding 
j£200,  and  for  a  term  not  exceeding  three  years,  to  the  person 
or  persons  undertaking  to  establish  a  manu&ctory  of  nets,  sail- 
cloth, or  cordage,  or  spinning  hemp,  flax,  or  woollen  yam, 
to  be  repaid  as  the  directors  shall  please  to  appoint  (1).  These 
are  very  trifling  sums  to  appear  in  an  act  of  parliament;  but  a 
small  matter  of  money  may  be  a  powerful  spring  of  activity 
among  poor  people  in  such  remote  parts  of  the  country,  if  the 
^  application  of  it  is  judiciously  directed,  and  if  the  people  were 

relieved  from  the  hardships  and  intricacies  of  the  salt  laws. 
The  herring  fishery  (2)  6n  the  coast  of  Sweden,  which  for  a  con- 
siderable number  of  years  had  been  remarkably  abundant^  was 
so  very  scanty  in  1 799,  that  the  exportation  of  herrings  was 
prohibited  till  November  1800;  and  the  supply  being  found 
insufficient  for  the  home  consumption  of  the  Swedes,  they  even 
imported  some  from  Scotland.  In  the  year  179S  the  herrings 
were  found  to  be  more  abundant  in  the  Frith  of  Forth  than  they 
had  been  known  for  many  years  past.  In  1794  considerable 
quantities  of  salt,  barrels,  &c.  were  provided,  and  houses  for 
making  red  herrings  were  erected.  In  that  and  the  following 
years  the  Frith  was  covered  with  fishing  vessels,  not  only  from 
the  adjacent  ports,  but  firom  every  part  of  Scotland,  the  coast  of 
England  as  far  as  Bristol,  and  also  Ireland,  those  from  the  west 
coast  and  firt)m  Ireland  being  conveyed  across  the  country  by  the 
Forth  and  Clyde  canal;  and  the  animating  appearance  of  about 
360  sailing  vessels,  and  1,200  boats,  all  busily  engaged  in  the 
fishery,  together  with  the  great  number  of  gutters,  salters,  coopers. 


(l)39Geo.3.e.lOO.  4Macph.        (2)4   Mocph.    Ann.    Comm. 
Ann.  Co«m.  477.  486,  7. 
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and  other  people  employed  by  it  upon  the  shore,  revived  the 
remembrance  of  antient  times,  when  the  nmnerous  towns  on 
the  coast  of  Fife  were  enlivened  and  enriched  by  the  herring 
fishery.     The  revival  of  this  great  fishery,  which  was  calculated 
to  produce  annually  about  half  a  million  of  barrels  of  herrings, 
(for  the  custom-house  accounts   exhibit   only  those  cured  in 
Scotland,  without  taking  any  cognizance  of  those  caught  by 
vessels  from  England  and  Ireland,  of  the  vast  numbers  con- 
sumed fiesh  in  the  country,  or  those  carried  to  London,  and 
other  parts  of  Great  Britain)  afforded  a  most  providential  supply 
of  cheap  and  wholesome  food  to  the  adjacent  country,  and  all 
places  to  which  they  could  be  carried  by  the  higglers,  in  those 
years  when  the  price  of  bread  was  most  exorbitant.     Even  the 
London  market  was  supplied  by  the  fast-sailing  Berwick  smacks 
with  fresh  herrings  from  the  Forth^  by  means  of  the  excellent 
contrivance  of  packing  fish  in  ice,  and  prodigious  numbers  were 
also  carried  in  a  slightly  salted  state  to  London  and  other  places. 
Though  the  people  of  the  cast  side  of  Scodand  were  not  then 
so  expert  in  curing  their  herrings  as  those  of  Campbeltown, 
Rothsay,  Greenock,  Stomoway,  and  the  west  coast  in  general, 
great  quantities  of  the  herrings  cured  in  the  Forth  were  carried 
to  the  West  Indies  for  the  use  of  the  plantation  negroes,  and 
considerable  quantities  of  the  red  herrings  were  also  exported. 
As  all  these  methods  of  disposing  of  the  fish  could  not  take 
*  o^  the  whole  of  them,  the  remainder  were  boiled  for  oil ;  and 
by  a  new  process,  herrings  and  any  other  fish,  even  in  a  putrid 
state,  are  made  into  soi^  by  a  mixture  of  turpentine  and  other 
materials.     The  act  of  the  preceding  session  (1),  for  the  en- 
couragement of  the    British  fisheries,  was  continued  in  force 
till  the  5th  of  April  1801,  and  the  additional  bounty  of  one 
shilling,  payable  on  every  barrel  of  herrings  landed  from  any 
boat  not  entitled  to  the  tonnage  bounty  was  declared  payable 
to  the  fishers  and  curers  of  fish  residing  in  the  Isle  of  Man. 
The  importation  of  Swedish  herrings,  either  in  British  vessels 
or  neutral  ones,  navigated  in  any  manner  whatever,  and  from  any 
port  of  Sweden,  without  payment  of  duty,  was  permitted  till 
six  weeks  after  the  next  session  of  parliament  (2).     Thus  were 
there  at  the  same  time  laws  in  force  for  inviting  the  importation 

(1)  39  Geo.  3.  c.  100.  4  Macph.        (2)  39  &  40  Geo.  3.  c.  107.    4 
Ann.  Comm.  500.  39 &  40  Geo.3.    Macph.  Ann.  Comn].  501 . 
C.85.  8.2. 
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of  fiNreign  cured  herrings,  and  fi>r  giving  bountiet  on  the  ex* 
portadon  of  British  cured 


The  progress  of  the  herring  fishery  on  the  coast  of  Scotland^ 
has  been  ahready  deduced  from  the  commencement  of  the  bounty 
system  to  the  beginning  of  the  American  war»  and  afterwards 
brought  down  to  the  termination  of  it  (1).  That  the  herring 
fishery  of  Great.Britain  continued  for  the  most  part  in  a  state 
of  progressive  augmentation  down  to  1600,  notwithstanding  the 
fiirdier  reduction  of  the  tonnage  boun^  to  20s*  in  the  year  1787» 
appears  £rom  the  account  of  the  vessels  employed  in  it,  and  the 
herrings  cured  and  exported*  extracted  partly  firom  various 
accounts  laid  before  the  Committee  of  the  House  of  Coounons 
appointed  to  inquire  into  the  state  of  the  fisheries,  who  bestowed 
much  attention  to  that  important  object  in  this  and  the  preceding 
year,  and  partly  from  the  books  of  the  inspector-general  of  imr 
ports  and  exports.  And  it  has  been  observed,  that  a  great  fishing 
is  oarried  on  on  the  coast  of  Scotland,  by  vessels  which  do  ppt 
nequire  custom-house  dispatches,  and  of  which,  con^equ^y,  no 
accounts  are  k^t  (2) 

An  act  was  passed  in  <he  41^  of  the  King  (S)  tp  enable  the 
treasurer  to  grant  bounties,  fin^m  the  funds  therein  qiecified,  to 
pejtsons  bringing  fish  to  the  markets  of  London,  and  to  make 
i^cgdations  as  to  payment,  &c* ;  not  to  exceed  jf  500  to  one 
reesel,  or  if  SOjOOO  in  the  whde. 

The  48  Geo.  8.  (4)  (s.  I.)  gives  an  muuial  advance  of  jfS  per 
ton,  not  exceeding  j^IOO,  to  owners  or  hirers  of  busses  employed 
in  deep  sea  British  white  herring  fishery ;  enacts,  thatnetsshaU 
he  shot  from  vessels  not  at  anchcH:,  and  without  intervention  of 
bpats ;  gives  a  bounty  of  £s.  per  barrel  on  white  herrings  landed 
aiMl  quured;  appoints  seven  of  the  twenfy^Mie  trustees  of  linen  anid 
.h^»p  mannfactures  in  Scotland,  to  be  commissioners  of  the 
aaid  fishery^  to  make  a  general  ireport  of  its  proceedings  annu* 
aUy  to  said  trustees  in  general,  and  to  Parliament;  aj^ints  a 
^avalisAcer,  tp  beiiaaied  by  the  Admirdity,  to  beaqperintendant 


(1)  4 Macph.  Ann.  Comm.  531.        (4)  48  Geo. 3.  c.UO.  A.P.1S08. 

(2)  4Macph.  Ann.  Cpnim.  532.    i\  Geo.  3.  c.  101. 

(3)  41Geo.3.c.99.  A.n.lBOl. 
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of  the  fisheiy  for  its  ptts^eeAon  and  the  eoforcing  this  act,  in  a  ship 
of  snfBcient  force;  admioifiters  an  oftth  to  him  against  his  hftTing 
interest  in  the  fishery;  appoints  officers  of  the  fishery,  named  by  the 
treasury,  understanding  the  trades  of  a  cooper  and  herring  curer, 
to  account  to  the  onnmissioners;  gives  a  penality  of  j^40  agftinst 
nets  of  not  less  than  one  inch  mesh ;  prescribes  (s.  18.)  fitting  ottt 
of  busses  and  their  voyage  (s.  14.),  with  many  other  enactments 
throttgli  sixty-one  sections.  The50thoftheKing(l)eontinuedthe 
M  Creo.  3.  c«  100.  to  25  March  1811;  and  also  contains  an  aet 
passed  to  enlarge  and  amend  the  act  of  1766  (S) ;  its  principaE 
tiew  provisions  are  fcM*  the  protection  of  seamen  and  other  per^ 
-sons  employed  in  fishing  vessels  according  to  tonnage  finom  im^^ 
pressment,  under  certain  restrictions  there  pomted  out. 

Lithe  51  Geo.  8.  a.  d.  1811,  an  act  passed  (S)  to  extend  the 
bounty  gii^en  in  the  48th  of  the  King  to  ships  of  45  tons^  Britiris 
built,  manned,  navigated  and  registered  accor£ng  to  law^ 
sect.  1 . :  and  any  ship  less  than  60  tons  and  not  less  Aan  45  tons^ 
must  be  manned  with  10  men,  or  8  men  and  2  boys  above  1$  ' 
years  of  age  (s.  2).  The  54th  of  the  King  (4)  enables  the  Bri-- 
tish  society  for  extending  the  fisheries  and  improving  the  sea 
coasts  of  the  kingdom,  to  levy  rates,  &c.  on  ships  firequenting^eit 
harbours.  The  5Sth  Geo.  3.  (5)  gives  a  new  bounty  of  46.  per 
barrel  of  white  herrings  caught  in  British  fisheries,  landed,  &c» 
as  provided  by  prior  acts,  and  repeals  the  bounty  of  2s.  per 
barrel  granted  by  48  Geo.  3,,  and  contains  many  other  regula- 
tions. The  56th  of  the  King  (6)  contains  a  provision  very  im- 
portant to  the  fisheries;  as  the  owners  of  that  description  of 
vessel  called  a  lugger,  and  which  is  particularly  adi^ted  fi^r 
smug^in^  and  therefore  liable  to  forfeiture,  are  thereby  enabled  to 
obtain  licences  from  the  commissioners  of  customs  for  employing 
auch  vessels  not  exceeding  65  toot  within  a  certain  distance 
from  the  coasts ;  but  securi^  must  be  given  in  treble  the  valuer 
as  by  46  Geo.  3.     Tke  57  Geo.  3.  (7)  contains  an  act  for  conti* 
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(I)  50Geo.3.  C.54.  A.i).1810.  54  Geo. 3.  c.  102.  a.  n.  1814. 

S0Q6a.3.e.l08.    a.o.  1810.  <4}  54  Goo.  3.  cap.  191.     25 

<2)  2  Geo.  3.  c.  15.  Geo.  3.  e.  106. 

(3)51Geo.3.  c.lOl.  a.d.1811.  (5)  55  Geo.  3.  c.  94.  s.  6.  a.  n. 

aad  farther  enforced  by  52  Geo.  3.  1 815.    48  Geo.  3.   c.  II 0.  s.  3. 

c.  153.  A.  1>.  1812.  and  see  48  (6)  56  Geo.  3.  c.  104.  sect.  33. 

Geo.3.  c.  110. :  and  all  these  acts  a.  n.  1816.   and  see  46  Geo.  3. 

arc  continued  to  the  end  of  the  c.  137.  s.  2. 

next  Session  of   Pariiament  bv  (7)  57  Geo.  3.  c.  59.  a.  n.  1817- 
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Buing  divers  ads  relating  to  the  Irisb  fisherieAi  The  British 
fisheries  are  also  mentioned  in  the  act  passed  for  the  loaa 
of  a  million  and  a  half  Exchequer  bills  to  the  labouring  com- 
munity then  suffisring  under  great  want  of  employment  (1). 
The  late  salt  acts»  as  a£kcting  our  fisheries,  have  been  already 
considered.  (2) 

In  the  season  of  a.  d.  1818  the  herring  fishery  on  the  north 
aide  of  the  Moray  Frith,  from  Fraserb  .^a  to  Fort  George, 
was  most  successful.  The  calculation  is  made  by  a  person 
of  much  experience  and  intimately  acquainted  with  the  fiuls  it 
rests  on. 
Cured  in  the  Fraserburgh  District,        -        *     17,000  barrels. 

in  the  Banff  ditto        ....     S  1,000  ditto. 

—^  in  the  Port  Gordon  ditto    -        -        -     11,000  ditto. 
«— —  in  the  Nairn  ditto      -        -        -        -  /  22,000  ditto. 


Total,  78,000 
These  are  supposed  to  have  averaged  to  the  curers,  including 
the  duty,  S4s.  per  barrel,  or  j^l  32,600;  freight  obtained  for 
conveying  them  to  the  various  markets,  averaged  at  4s.  per  barrel, 
IS  j£l  5,600 ;  total  .^14*8,200.  On  the  opposite  side  of  the  Frith, 
the  quantity  caught  is  supposed  to  have  been  greater,  «o  that  '- 
this  source  alone  has  thrown  into  circulation  not  less  than 
j6S00,O00  on  both  sides  of  the  Frith. 

The  last  report  of  the  commissioners  for  the  herring  fishery,  of 
their  proceedings  during  the  year  ending  April  5,  1818,  was 
ordered  to  be  printed  on  the  17th  of  February  1819.  In  a  pre- 
ceding report  the  commissioners  had  adverted  to  the  measures 
adopted  for  increasing  the  exportation  of  British  herrings  to  the 
continent  of  Europe,  and  in  the  last  report  they  pointed  out 
the  great  increase  that  had  actually  taken  place  Jn  this  branch  of 
the  export  trade.  In  the  present  one  they  state,  that  they  have 
received  a  memorial  on  the  subject  from  Hamburgh,  signed  by 
a  number  of  herring  merchants  at  that  poit,  bearing  testimony  to 
the  improvement  that  has  taken  place  in  the  quality  of  British  her- 
rings, and  pointing  out  the  means  of  raising  their  character  still 
higher.  This  memorial  the  commissioners  have  very  judicioudy 
caused  to  be  printed  and  distributed  among  the  curer^,  with  such 
additional  observatibnsof  their  own  as  they  conceive  to  be  necessary. 


.* 
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(1 )  57  Geo.  3.  c.  34.  &  124.  (2)  Ante,  280  to  285. 
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By  oraqMring  the  aoconnts  presented  in. this  report  with  those 
of  the  preceding  year  (in  which  the .  quantity  of  herrings  was 
greater  than  in  any  former  period),  it  appears  that  a  very  con- 
siderable increase  has  taken  place  in  the  quantity  caught,  the 
quantity  found  entitled  to  bounty,  and  in  the  quantity  exp<Hted. 
In  the  year  ending  April  5th,  1817,  the  total  quantity  caught 
was  192,343^  barrels;  in  the  year  ending  April  5th,  1818,  the 
total  quantity  caught  was  227)691  barrels,  being  an  increase  of 
55,S47|  bairels.  In  the  preceding  year,  the  quantity  of  her- 
rings branded  for  bounty  was  1 40,01 8 j^  barrels;  in  the  latter^ 
185,089^,  being  an  increase  of  43,071  barrels.  In  the  former 
period  the  total  quantity  exported  was  138,682^  barrels;  in  the 
latter,  162,339^,  being  an  increase  of  23,71 1  barrels.  From  the^ 
aboTe  statement  it  is  apparent  that  the  character  of  the 'British 
fisheries  is  rising  both  at  home  and  abroad.  The  commissioners 
report^  in  fact,  that  the  demand  has  fully  kept  pace  with  the  in- 
creased supply,  and  that  at  the  end  of  the  season,  few  herrings 
rwnained  unsold  in  the  hands  of  the  curers.  They  observe,  also, 
that  while  the  exportation  to  the  West  Indies  and  Ireland  has 
increased,  a  new  market  has  opened  in  the  East  Indies,  to  which 
different  shipments  of  herrings  have  been  made,  by  way  of  ex- 
])eriment,  both  firom  Greenock  and  London.  From  the  former 
fdace,  upwards  of  1,300  firkins  were  exported  to  Calcutta,  within 
the  year,  all  of  which  were  purchased,  it  is  understood,  by 
Eurcpeans  diere,  at  twenty  shillings  to  twenty-five  shillings  per 
firkin.  The  result  of  the  adventurers  from  London  had  not 
been  communicated  tothecommissioners  at  the  time(Nov.2, 1818,) 
of  making  their  report :  but  they  were  sanguine  in  their  expecta- 
tions of  equal  success,  and  there  was  every  reason  to  believe  that 
In^  would  soon  become  a  permanent  and  valuable  market  for 
the  consumption  of  British  herrings. 

■ 

The  report  concludes  with  the  following  enumeration  of  the 
advantages  already  attendant  upon  the  increased  stimulus  given 
to  the  herring  fishery  on  our  coasts,  and  the  efiects  of  which  are 
ftlt  in  almost  every  part  of  the  kingdom. 

^'  The  fishermen  have  in  many  cases  been  enabled,  by  the 
produce  of  their  industry,  to  replace  the  small  boats  formerly 
naed,  by  new  boats  of  much  larger  dimensions,  and  to  provide 
themselves  with  fishing  materials  of  superior  value;  the  number 
of  boats  and  of  fishermen  has  been  greatly  increased ;  while  by 
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tha  g«n€ral  introdudioii  of  the  practiQc  of  guttiD^  a  Tdnable 
MOrce  of  employment  has  been  opene4  to  thontands  of  poor 
people)  who  now  eanqally  resort  to  the  ooitft  daring  the  oomi- 
nnanoe  of  die  fishing  season,  and  there  earn  a  decent  livelihood 
in  the  operations  of  gatdng  and  packing.  New  dweUing-^houses 
and  bniidings,  on  a  superior  construction^  for  the  curing  and 
storing  of  die  herrings,  are  erecting  at  almost  every  stadon 
along  the  coast ;  while  the  demand  fiv  home  wood  for  the  iMk 
mi&ctare  of  barrels,  affords  a  soorce  of  profit  and  employment 
to  mnnbers  of  people  in  the  most  inland  parts  of  the  country, 

^'  The  spirit  of  entoprize  thus  difiused,  the  improvement  in 
the  siae  of  the  boats  and  in  the  materials  of  fishLog,  together 
with  the  increase  in  the  number  of  fishermen,  afibrd  good  grounds 
for  predicting  a  still  further  extension  of  the  fishery ;  and  it  shall 
1m  the  continued  study  of  the  commissioners,  to  enforce  the  pro- 
visions of  the  statutes  to  which  these  benefits  are  to  be  ascribed, 
in  audi  a  manner  as  may  most  eiFectually  tend  to  produce  a  cor- 
lesponding  improvement  in  the  cure,  and  sxx  increased  demand 
for  British  herrings/'  (I) 


••^■^ 


(1)  The  fallowing  observations 
hsure  appeared  in  a  modern  pub- 
lication : 

*'  It  has  been  observed  by  bisto- 
dasis,  (hat  ihar  High  MighMneiHi 
Ahe  Dutch  were  originally  a  colony 
of  poor  fishermen,  ^nd  the  large 
and  flonrishing  cities  which  we  now 
tee  were  nothing  more  than  a  lew 
iints  for  the  acconunodation  of 
those  industrious  men,  who»  by 
their  skill  and  united  efforts,  have 
excelled  all  other  nations  in  the 
art  of  taking  and  curing  fish.  By 
ikis  trade  alone  they  have  been 
raised  from  poverty  to  wealth,  from 
a  stoite  of  tnstginficaaoy  to  the  dig- 
nified character  of  a  free  and  ind^ 
pendent  nation. 

**  It  is  supposed  that,  since  the 
year  1500,  they  have  taken  fish  on 
ike  coasts  of  Scotland  to  the  value 
^  jMariy  three  hundred  milUens 
Jtterling,  while  the  natives  have 
done  fittle  or  nothing,  although 
'the  fish  were  almost  at  their  doois. 

**  Ihe  Dnldi  claim  the  merit  of 
bring  the  first  who  established  a 


15 


regular  herring  fishery,  and  th^y 
have  ascribed  the  invention  of 
pickling  and  drying  herrings  to 
William  Benkelon,  of  Biervlet, 
oear  Sluys.  They  are  mistaken  in 
this,  as  herrings  were  cured  on  the 
continent,  and  in  Britain,  many 
centuries  before.  It  is,  however, 
probable,  thatBeakeleu  made  great 
great  improvements  in  this  art, 
which  has  enabled  his  countrymen 
to  carry  on  the  herring  trade  wiflh 
so  much  advantage.  By  their  skill 
and  industry,  together  with  proper 
assistance  and  instruction  from 
theirgovemroent,they  bavebrought 
the  herring  fishery  U>  the  greatest 
perfection. 

'*  It  would  be  wise  for  the  go- 
vernment of  Great  Britain  to  m* 
low  their  example,  and  encourage 
indiriduals  or  companies  who  may 
be  inclined  to  estiiblish  fisheries  on 
the  coast  of  Scotland.  To  con- 
duet  them  with  the  same  skill  and 
industry  as  the  Dutch  have  done 
theirs,  would  prove  an  inexhausti- 
ble source  of  wealth  to  the  nation  ; 
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The  whale  fisheries  on  the  coasts  of  Scotland  and  Greenland,  s^f;  Of  tli« 
and  in  the  South  Seas,  are  the  next  in  consequence.    We  will  Und  and  Soutb« 

-       em  Whale 


they  would  also  give  employment 
to  thousands  of  the  inhabitants, 
and  enrich  many  individuals. 

*'  In  1636,  when  Charles  the 
first  prohibited  the  Dutch  from 
fishing  on  the  coast  of  Scotland, 
the  States  General  were  so  sensi- 
ble of  its  value,  that  they  paid  to 
the  king  ^30,000  for  the  liberty 
to  fish  for  that  season,  and  offered 
to  pay  annually  the  same  sum  for 
the  liboty  to  fish  for  ever,  but  it 
was  rejected. 

The  Dutch  have  taken  great 
care  to  conceal  the  manner  in 
which  their  fish  were  cured ;  they 
were  aware  that  if  this  secret  was 
known,  they  would  nolongerbeable 
to  carry  on  so  extensive  and  so  pro- 
fitable a  trade.  From  this  circum- 
stance, we  have  but  a  very  imperfect 
history  of  their  herring  fiithery. 

'*  The  Dtitch  busses  are  the  best 
constructed  for  the  herring  fishery 
io  the  open  sea,  as  they  are  long 
round  vessels,  with  a  waist  about 
two  feet  and  a  half  high,  which 
not  only  makes  them  warm  and 
comfortable,  but  safe  for  the  fisher* 
men  while  employed  in  gutting  and 
coring  the  herrings. 

**  A  new  buss  for  the  herring 

fishery  on  the  coast  of  Shetland, 

in  summer,  will  cost  from  j^lOOO 

to  jflaOO,  including  every  thing 

necessary  for  the  fishing.     The 

stae  of  the  busses  is  from  50  to  70 

tons ;  and  each  buss  has  50  nets, 

which  are  fixed  to  a  strong  rope, 

CiUed  the  buss  rope.  '  These  nets 

merally  extend   50  fathoms   in 

kogth  and  eight  in  depth.    This 

rope,  upon  which  all  the  nets  are 

strung,  is  about  120  fathoms  long, 

and  nearly  eight  inches  thick,  and 

is  made  of  the  very  best  materials, 

and  never  used  more  than  two  or 

three   years    at    farthest.    There 

hafia  been  instances  of  this  rope 


breaking,  when  all  the  nets»  and 
every  other  thins  belonging  to  it« 
were  lost,  and  the  buss  obliged  to 
return  for  that  season  without  hav- 
ing caught  a  single  herring. 

"  These  busses  are  divided  be* 
low  decks  into  little  rooms,  suffi- 
ciently large  to  hold  a  part  of  the 
outfit;  and  the  entrance  to  each 
is  from  the  deck.  This  arrange- 
ment is  to  prevent  all  hurry,  bustle^ 
or  mistake,  as  every  one  is  sup- 
posed to  be  well  acquainted  with 
his  own  department. 

"  When  they  sail  from  the  port» 
the  busses  are  laden  with  casks* 
many  of  which  are  filled  with  salt, 
for  the  purpose  of  curing  the  her- 
rings which  they  expect  to  catch. 
As  neither  Dutcn  nor  British  salt 
is  calculated  for  curing  the  fat 
herrings  caught  on  the  Shetland 
coast,  the  Dutch  have  always  used 
foreign  salt,  either  from  Spain  or 
Portugal.  The  casks  measure  about 
thirty-four  gallons^  and  are  very 
slight,  although  neatly  made,  in- 
tended only  to  carry  their  herrings 
to  market  once.  The  prime  cost 
of  the  one  in  Holland  is  a  guilder* 

'*  The  crew  of  a  buss  consists 
of  fourteen  persons, — the  master, 
the  mate,  and  the  cook,  five  expe- 
rienced fishermen,  two  young  men 
who  have  not  full  wages,  and  two 
younger  than  these  at  still  lower 
wages,  and  two  poor  boys  who 
work  ifor  their  victuals  only. 

<*  They  never  begin  to  fish  be- 
fore the  24th  of  June,  but  after 
that  time  nets  are  thrown  into  the 
sea,  and  when  hauled  in,  and  the 
herrings  taken  from  them,  they 
are  thrown  into  a  vessel  upon  deck, 
where  they  immediately  begin  to 
gut,  and  prepare  the  herrinjn  for 
packing  into  barrels  ;  and,  if  any 
remain  uncured  at  the  going  down 
of  the  sun,  they  are  thrown  orer- 
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(1)  See  the  dirision  of  the  subject,  ante*  267. 
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consider  them  in  the  order  in  which  they  have  gradually  risen 
into  importancei  and  been  r^ulated   by  the  legislaturei    It 


board.  It  requires  five  of  the  fisher- 
men at  least  to  be  coopers,  who 
are  employed  to  cure  and  pack ; 
and  each  man  is  obliged  to  use  a 
particular  mark  of  his  own,  which 
he  itiust  put  upon   all  casks  he 
coopers,  so  that  if  any  of  the  her- 
rings are    damaged    from    slight 
workmanship  before  they  get  to 
market,  the  cooper  is  known,  and 
part  of  his  wages  are  kept  from 
ntm,  as  a  fine  for  his  carelessness. 
Aa  soon  as  they  have  got  a  number 
of  barrels  packed,  there  are  vessels 
called  Jaggers,  or  yagers,  attend- 
ing, ready  to  receive  a  cargo  of  the 
herrings,  and  which  they  carry  to 
different  markets  in  Europe.  This 
practice  is  not  only  convenient  for 
the  busses,  in  bdng  relieved  from 
a  load  which    rather  encumbers 
them,  but  it  is  of  the  greatest  ad- 
vantage to  the  Dutch,  as  their 
herrings  are  earlier  than  any  other 
in  every  market  in  Europe,   and 
which  enables  them  to  undersell 
all  others. 

"  The  superior  quality  of  Dutch 
herrings  may  be  attributed  to  the 
foUowmg  causes : 

'*  ] .  They  make  it  a  rule  never 
to  begin  to  fish  before  the  24th  of 
June,  the  season  when  the  herrings 
are  fattest ;  from  the  24th  June  to 
the  end  of  July,  is  the  time  when 
all  the  best  herrings  are  caught. 

**  2.  The  herrings  are  taken 
alive  out  of  the  nets,  and  not  suf- 
fered to  remain  long  in  them  after 
they  are  caught.  British  vessels, 
who  fish  with  boats,  suffer  the  nets 
to  remain  a  long  time  on  the 
ground,  after  the  herrings  are 
taken. 

**  3.  The  moment  the  herrings 
are  laid  on  deck,  they  are  strewed 
over  with  salt,  the  gills  and  guts 
are  taken  out  by  an  incision  made 
with  a  knife  instead  of  the  fngers, 
at  is  the  custom  with  us.  The 
using  a  knife  is  the  preferable  way. 
as  the  great  blood  vesads  at  the 


heart  are  laid  open,  and  a  oonsi- 
derable  quantity  of  blood  is  dis- 
charged. By  these  means,  the 
Dutch  herrings  are  much  whiter 
than  the  British,  being  secured 
from  blackness,  occasioned  by  the 
coagulation  of  blood. 

*'  4.  The  Dutch  ci^re  the  her^ 
rings  with  refined  salt,  prepared 
for  the  purpose.  The  salt  firom 
Spain  or  Portugal  is  not  consider* 
ea  fit  for  use,  before  it  is  purified 
of  all  putrescent  matter,  which 
rather  corrupts  than  preserves  the 
herrings. 

**  5.  They  never  take  more  her« 
rings  on  board  in  the  morning* 
than  they  think  thej  are  able  to 
cure  about  the  goins  down  of  the 
sun.  If  any  should  remun  after 
that  period,  the  master  is  obliged 
to  throw  them  oveHlHMird. 

"  6.  The  great  care  observed  in 
making  the  barrels  of  proper  wood ; 
oak  staves,  half  an  inch  thickt  are 
considered  the  best,  and  of  such 
they  are  generally  made,  and  so 
closely  put  together,  as  to  hold  in 
the  first  pickle ;  which  alone  cures 
the  herrings. 

"  7.  The  good  law9  and  wise 
regulations,  enforced  with  regSrd 
to  the  whole  process  of  curing  and 
packing,  have  also  contributed  to 
their  success. 

*'  As  these  laws  give  us  a  good 
dq^l  of  information  concerning  the 
fisheries.  A  few  of  them  are  se- 
lected. 

*'  L  The  master  of  each  buss 
shall  declare  to  the  secretary  of 
the  port  from  whence  he  sails, 
where  he  intends  to  fish,  to  what 
port  he  intends  to  return,  and 
what  marii  he  is  to  use,  that  it  may 
be  registered,  und^r  the  penalty  of 
120  guilders. 

**  2.  That  no  master  of  a  buss 
shall  be  allowed  to  go  to  the  her- 
ring fishery,  vrithout  the  consent  of 
the  burgomasters  of  the  town  from 
whence  he  sailr.    That  he  shall 
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seems  probable  that  from  the  earliest  periods  of  history,  the 
ti^Ves  of  the  northern  parts  of  Europe  were  accustomed  to 
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make  oath  that  he  is  properly  fur«  make  oath  that  they  will  not  take 

Dished,  according  .to  the  size  of  on  board  herrings  from  any  others 

his  buss,  with  tackle,  seamen,  bar-  but  subjects  of  Holland  and  West 

rets,  salt,  and  all  other  necessaries  Friesland,  observing  to  get  a  cer« 

wanted  or  used    in  the  herring  tificate  from  the  master*  signed  by 

fishery.     That  he  will  not  begin  to  himself  and  two  or  three  sailorSy 

catch  herrings  before  the  24th  of  with  the  ship's  name  and  port  she 

June,  nor  continue  later  than  the  sailed  from,  4he  quantity  deliveredt 


20th  of  November. 

*^  3.  He  must  make  oath  that 
he  will  separate  the  herrings  taken 
in  one  night,  from  those  taken  in 
another  night,  and  that  he  shall 
notify,  in  the  list  of  the  marked 
barreb,  on  w;hat  night  each  was 
taken,  under  the  penalty  of  forfeit- 
'ore of  ship  and  cargo.  He  must 
not  fill  up  the  herring  barrels 
ihore  than  once  with  pressed  her- 
rings, taking  special  care  that  they 
are  laid  even  in  the  layers,  from 
tfa^  bottom  to  the  top,  and  not 
oast  in  with  baskets  into  the  bar- 
rel, so  as  to  be  mixed,  wrong  laid, 
or  adulterated,  always  takiug  care 
that  none  of  the  bloody  pickle  be 
ajult. 

'*  4.  He  must  make  oath  that 
be  ^HU  not  sell,  give  in  presents, 
or  cure  on  shore  any  herrmgs,  un- 
der a  penalty  of  24  guilders  for 


each  barrel,  and  confiscation   of    300  guilders. 


and  that  they  were  taken  after 
24th  of  June,  bdng  salted  and  laid 
in  his  ship,  under  the  penalty  of 
losing  the  herrings. 

"  6.  The  master  shall  not  mix 
different  sorts  together,  or  sort 
them  as  the  first  sort,  which  con-  « 
tains  full,  middle,  and  small.  But 
the  first,  or  full  herrings^  shall  be 
sorted  with  the  first,  the  second,  or 
middling  herrinss,  with  the  se- 
cond, and  the  third,  or  small  ber« 
rings,  with  the  third ;  and,  if  the 
roaster  has  not  time  to  sort  them 
properly  at  sea,  on  coming  on  shore, 
he  shall  be  obliged  to  report  them 
to  his  owners  as  unsorted  herrings. 

"  7*  The  first  taken  herrings  are 
not  to  be  sold,  unless  they  have 
been  ten  days  in  pickle,  and  not 
even  then  till  marked  by  the  in« 
specters,  between  the  neck  and 
belly  hoop,  under  the  penally  of 


the  ship.  Nor  has  he  a  liberty  to 
traffic  for  herring^  with  any  ship 
or  yagers,  but  those  authorised  by 
the  burgomasters,  where  the  her- 
rmg  trade  is  established  in  Hol- 
land and  West  Friesland,  and  who 
shall  produce  the  proper  voucher 
of  consent  having  on  the  top  the 
representation  of  a  herring  buss, 
being  the  seal  of  the  great  fishery, 
stamped  thereon,  and  signed  by 
the  secretary  of  .the  city  from 
whence  he  comes,  to  which  ships 
he  shall  be  empowered  to  deliver 
OTeir  his  herrings,  taken  firom  the 
24th  June  to  15th  of  July,  and  no 
lotiger,  under  the  penalty  of  losing 
the  herrings,  and  a  fine  of  600 
guilders. 

'*  5.  Themasters  of  yagers  shall 


*'  8.  No  inhabitant  of  Holland 
or  West  Friesland  shall  be  en^ 
gaged  with  others  living  out  of 
these  provinces,  in  busses  or  ya- 
gers, under  the  penaltrv  of  losmg 
ship  and  carso ;  and  a  nne  of  000 
guilders  may  be  recovered,  although 
twenty  years  after  the  offence  was 
committed. 

••  9.  Whoever  shall  cure  her- 
rings  with  French  salt,  from  St. 
Martin's,  Olderdame,  Borea,  Bro- 
wart,  the  West  Indies,  or  Isle  of 
Man,  shall  forfdt  the  herrings. 

'*  10.  No  Spanish  or  Portuguese 
salt  shall  be  put  into  casks,  before 
the  cure-master  has  examined  it, 
under  the  penalty  of  25  guilders 
for  every  hundred  weight;  this 
must  be  done  before  it  b  shipped^ 
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catch  whales  when  they  appeared  on  the  coasts  withm  the  reach 
of  sach  vessels  as  they  had,  which  were  of  a  size  and  form  little 
adapted  for  the  pursuit  of  these  animals  Xxs  their  native  polar  re- 
gions. We  learn,  from  the  voyage  made  by  Ohther  ( 1 ),  by  orders 


by  the  cure-master,  and  stamped 
with  his  mark,  under  the  penalty 
of  36  guilders. 

"  11.  Every  twelve  barrels  of 
herrings  to  have  four  barrels  of 
salt,  and  the  herrings  to  be  well 
gutted,  and  properly  laid  in  the 
barrels,  under  the  penalty  of  300 
guilders. 

"  12.  The  GurinK  of  herrinfi;s 
shall  be  completed  m  three  weeKS 
after  they  arrive,  whether  they  are 
sold  or  not,  and  may  be  packed 
more  than  once,  according  to  the 
nature  of  the  herrings  and  the  cus- 
tom of  the  place ;  and  if  not  in  the 
limited  time,  the  buyers  to  have 
DO  redress* 

*<  13.  No  herrings  shall  be  re- 
packed with  fresh  pickle,  but  in  the 
public  streets  or  customary  places, 
with  open  doors,  where  all  may 
have  a  liberty  to  enter,  under  the 
penalty  of  240  groats. 

•*  14.  No  herrings  shall  be  re- 
packed and  sent  abroad  before  the 
cure-master  has  inspected  them, 
and  ascertained  that  they  are  pro- 
perly packed.  Each  cure-master 
may  make  the  master  of  the  buss 
open  his  barrels  twice  for  inspec- 
tion, and  at  each  time  to  pay  half 
a  farthing,  the  one  half  to  be  paid 
by  the  buyer,  and  the  other  by  the 
seller. 

*'  15.  Herrings  taken  after  July 
the  26th>  and  cured  with  fine  salt, 
may  be  exported  as  wrack  west- 
ward: the  barrels  to  be  bound 
with  sixteen  hoops,  having  the 
date  of  the  year  on  the  belly,  and 
the  mark  of  the  purchaser. 

**  16.  Herrings  taken  after  the 
24th  of  August  and  Bartholomew 
tide,  may  be  cured  with  fine  salt, 
boiled  with  sea  water,  according  to 
agreement  with  the  city  of  Co- 
logne. 

'*  17*  There  shall  not  be  sent 


abroad  to  the  westward,  or  France, 
Flaaders,  or  Brabant,  any  herrings 
but  those  taken  and  packed  after 
Bartholomew  tide,  and  marked 
with  the  grand  Rouen  brand.  Nor 
shall  any  be  sent  to  Hamburgh, 
Bremen,  Cologne,  or  other  ports, 
that  may  be  cured  with  coarse  salt, 
whether  they  be  wrack  or  refusal 
fish,  on  penalty  of  six  guilders  each 
barrel,  and  naval  correction. 

**  18.  Herrings  once  exported 
shall  not  be  brought  back,  or  cured 
anew,  under  the  penalty  of  losing 
the  herrings. 

<'  From  these  regulations  we 
may  see  that  the  Dutch  govern- 
ment considered  the  herring  fishery 
as  a  trade  of  great  importance  to 
the  state ;  it  was  not  left  to  the 
management  of  a  few  indiriduab, 
but  made  a  national  concern  ;  and 
to  this  we  may  fairly  attribute  their 
extraordinary  success. 

**  If  our  government  would  give 
the  same  assistance  and  encourage- 
mentto  theinhabitantsof  thenorth 
and  isles  of  Scodand,  they  would 
be  equally  successful ;  and  surely 
one  million  a  .vear,  derived  from 
the  herring  fishery,  is  worth  their 
consideration  anci  encouragement. 

"  Although  the  climate  and  soil 
of  the  north  of  Scotland,  in  gene- 
ral, are  unfavourable  for  agricul- 
tural purposes,  yet  nature  hath 
amply  compensated  for  this  want, 
by  an  abundant  supply  of  fish, 
sufficient  for  the  consumption  of 
all  Europe.  I  trust,  ere  long,  the 
matter  will  be  brought  before  Par- 
liament, and  taken  into  their  con- 
sideration as  a  national  concern^ 
in  a  more  effectual  manner  than 
has  hitherto  been  done,  and  means 
devised  to  prevent  the  Dutch  from 
carrying  away  so  much  wealtu 
from  our  shores." 

(1)  1  Macph.  An.  Com.  263. 
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from  Alfred,  between  the  years  871  and  900,  that  at  that  time  the  , 

northern  people  were  accustomed  to  catch  whales  and  seals,  of 
the  skins  of  which  they  made  ropes  of  all  sizes,  and  also  horse« 
wjiales,  the  teeth  of  which  were  valuable  as  well  as  their  skins, 
which  were  likewise  used  for  making  ropes.  Whales  of  48  and 
50  dns  (72  and  75  feet)  were  then  so  numerous  on  the  coast  of 
Norway,  that  it  is  said  Ohther,  with  the  help  of  five  men,  could 
Ul  6Q  of  them  in  two  days.  In  1553  (1)»  a  company  of  London 
merchants  was  formed  for  the  purposes  of  discovery :  Sebastian 
Cabot  was  chosen  their  governor.     Three  vessels  were  fitted  out  ' 

imder    Sir  Hugh  Willoughby,   and  carried  letters  fi'om  £d« 
ward  VI.  addressed  to  all  kings  and  princes,  requesting  their 
friendship.     Sir  Hugh  Willoughby,  and  the  crews  of  two  of  his  . 
ships,  were  firozen  to  death  in  an  obscure  harbour  in  Russian* . 
Lapland:  but  Richard  Chancellor^  in  the  third  ship^  getting 
ioto  the  bay  of  St.  Nicholas,  in  the  White  Sea,  landed  near 
Archangel,  and  obtained  considerable  privil^es  for  the  English  . 
trade  at  Archangel  from  the  czar  John  Basilowitz.  Thus,  though 
disappointed  in  their  hopes  of  arriving  at  China  by  the  sup* 
posed  north-east  passage^  they  made  an  useful  discovery  of  n  . 
trade  by  sea  to  Russia^  and  moreover  pointed  out  to  the  Eng-  ; 
lish  the  way  to  the  whale  fishery   at  Spitzbergen.     That  he  . 
ever  discovered  that  country  was  afterwards  disputed  by  the 
Dutch  (2).    The  first  notice  we  have  of  any  attempt  on  the 
part  of  the  English  to  become  acquainted  with  the  art  of  whale 
fishing,  is  in  HacUuyt's  Voyages  ($),  where  we  have  the  request 
of  an  honest  merchant,  in  the  year  1 575,  by  a  letter  to  a  friend  of 
his,  to  be  advised  and  directed  in  the  course  of  killing  the 
whale.    The  answer  in  substance  was,  that  there  should  be  a 
ship  of  200  tons  burthen  with  proper  utensils  and  instruments* 
But  what  is  most  to  be  noted  is,  that  all  the  necessary  officers 
were  then  to  be  had  from  Biscay,  which  shews  that  the  Biscay- 
ners  were  the  earliest  whale  fishers  of  any  nation  of  Europe, 
excepting  however  the  people  of  Norway,  who  were  employed 
in  that  trade  at  least  as  early  as  the  time  of  King  Alfred  (4). 
The  first  mention  we  find  of  the  \iirhale  fishery  being  actually 
prosecuted,  is  in  1593,  when  it  seems  from  Hakluyt  (5)  that 
<ome  English  ships  made  a  voyage  to  Cape  Breton,  at  the  en- 
trance of  the  bay  of  St.  Lawrence,  for  morse  and  whale  fishings 


(1)  2  Macph.  An.  Com.  114,  (4)  Supra,  325,6. 

(2)  2  AnD.  Com.  114, 15.  (5)   Hakluyt,    London,    1598* 

(3)  Hackluyt,Tol.l.  Lond.1598.    2  Macph.  An.  Com.  204. 
p,  413.  2  Macph.  An.  Com.  157. 
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and  although  they  found  no  whales  there,  they  however  found 
GQ  an  island  800  whale  fins,  where  a  Biscay  ship  had  been  lost 
three  years  before,  which  is  also  the  first  mention  of  whale  fins, 
or  whalebone,  by  the  English.  By  the  trade  to  Archangel  the 
English  were  now  well  acquainted  with  the  northern  seas,  where 
they  carried  on  a  great  fishing,  or  hunting  rather,  for  the  morses, 
beyond  the  north  cape  of  Cherry  Island ;  and  it  seems  that  the 
^glish  fell  afterwards  into  the  whale  fishery,  from  the  natural 
shyness  of  the  morses,  which  was  so  much  increased  by  the  pur- 
suit they  experienced,  that  the  moment  they  saw  any  man  they 
ran  into  the  sea.  In  1597  (l}f  the  several  trials  for  a  north-west 
passage  to  China  by  Hudson's  and  Davis's  Straits,  and  for  a  north- 
east passage  on  the  north  side  of  Nova  Zembla,  or  through  the 
Straits  of  Waygatz,  and  the  annual  voyages  to  Archangel,  had  so 
accustomed  tlie  English  to  those  boisterous  seas,  that  some  of  the 
Sussian  company  now  occasionally  commenced  for  the  first 
time  the  fishing  for  whales,  near  Spitzbergen,  where  those  huge 
animals  were  found  in  greater  numbers  than  in  any  other  place 
then  discovered.  Thfe  Russia  (2)  company  having  sent  a  ship 
in  the  year  1610,  to  explore  the  coast  of  Spitzbergen,  now  fitted 
oat  two  ships  for  the  purpose  of  catching  whales,  which  carried 
with  them  six  Biscayuers,  that  people  being  supposed  the  most 
expert  in  such  a  fishery.  Both  ships  were  lost,  but  the  men 
were  saved  by  a  ship  belonging  to  Hull,  which  was  upon  the 
same  fishery.  From  the  year  1598,  the  English  went  on  unri- 
valled with  their  whale  fishing  at  Greenland,  till  1612,  when 
the  Hollanders  first  resorted  thither,  whereupon  some  of  the 
English  Russia  compan/s  ships  outward  bound-seized  the 
whale  oil,  fishing  tackle,  &c.  of  the  Dutch,  and  obliged  them  to 
return  home,  threatening,  that  if  ever  they  found  them  in  those 
seas  thei eafter,  they  would  make  prize  of  ships  and  cargoes,  in- 
Bistmg  that  the  king  of  Great  Britam  had  the  sole  right  to  that 
fishery,  in  virtue  of  the  first  discovery  thereof,  and  of  Spitz- 
bergen ;  and  hi  the  following  year  the  English  actually  brought 
home  two  Dutch  ships  as  prizes.  In  1614  (S),  King  James 
commissioned  Sir  Henry  Wootton,  his  ambassador  extraordi- 
nary to  die  States  of  the  United  Provinces,  and  others,  to  treat 
with  the  commissioners  of  their  High  Mightinesses  concerning  the 
differencesbetween  the  subjects  of  the  two  nations,  on  account 
of  the  free  commerce  of  his  subjects  to  the  East  Indies,  obstructed 

£^  1 5J^?*  ^•'-  *^*'"'-  213.  (3)  2  Macuh.  Ann.  Com.  275. 

(2)  2  Macpb.  An.  Cdm.  265.  . 
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by  the  HoQanders,  and  also  on  account  of  the  fishery  in  the 
North  Sea,  near  the  shores  of  Greenland,  of  right  solely  belong- 
ing to  him  and  his  people,  but  interrupted  also  by  the  Hoi* 
landers  (1).    The  Russia   company,    in  1613,    sent  thirteen 
ships  (d)  to  Greenland,  and  the  Dutch  eighteen  ships,  four  of 
which  were  ships  of  war  of  the  States,  where  they  fished  in  spite 
of  the  Englidi  Company's  exclusive  pretensions.     In  1615  (3), 
the  Danes  sent  three  ships  of  war  to  Spitzbergen^  then  called 
Greenland,  and  demanded  toll  of  the  Russia  company's  ships 
foond  there,  which  they  refused,  alleging  that  Greenland^  u  e^ 
^itzbeigen,  belonged  solely  to  the  king  of  ilngland.     We  find 
from  Sir  Dudley  Diggs's  defence  of  the  East  India  trade,  in 
1615,  against  the  prejudices  then  existent  against  it,  that  the 
East  India  company  claimed  to  themselves  the  discovery  of  the 
Russian  coasts,  and  the  honour  of  having  first  discovered  the 
whale  fishery  at  Greenland,  and  employing  the  Biscayners,  and 
defending  the  fishery  at  their  own  charge.     This  must  have 
been  at  the  time  of  their  attempting  the  north-west  and  norih- 
pasaages  to  India,  about  1593  (4),  as  we  find  the  Russia  com- 
pany about   17  years   afterwards  employing  their  Biscayners 
to  leach  them  whale  fishmg  (5) :  but  the  English  afterwards 
claimed  the  first  discovery,  as  made  by  Sir  Hugh  Willoughby 
in  1553  (6).     In  1617  (7)  the  quarrels  at  Spitzbergen,  about 
the  whale  fishings  ran  very  high  between  the  English  and  Dutch, 
the  former  seiang  on  part  of  their  oil;  and  this  is  the  first  time 
we  find  mention  d^fins  or  whalebone  being  brought  home  with  the 
blabber  or  oil,  though  probably  before  this  time  it  came  into  use 
for  women's  stays,  &c.  by  means  of  the  Biscay  whalefishers.     In 
theyear  1618,  king  James  I.  (8)  as  king  of  Scotland,  incorporated 
a  number  of  English,  Scots,  and  Zealanders,  to  be  a  new  com- 
pany to  fish  at  Spitzbergen,  and  much  shipping,  provisions,  &c. 
were  contracted  for.     Yet   after   all    their   preparations,  this 
Scottish  patent  was  annulled,  and  it  was  agreed  that  the  East 
India  adventurers  should  still  join  stock  with  the  Russia  com- 
pany, and  be  one  joint  company  for  the  whale  fishery.     Thir- 
teen shipis  were  sent  thereupon ;  but  the  Zealanders  prpving 
wpater  there,  and  being  exasperated  at  the  seizure  of  their  oil, 
fcc  in  the  preceding  year,  and  their  disappointment  by  resdnd- 


(0  Foidera,  xvi.  774.  (5)  Ante,  327. 

(2)  2,Macpb.  An.  Com.  275,  ^6)  2  Macph.  An-  Com.  379. 

(3)  2  Macpb.  An.  Cem.  282.  (7)  2  Macph.  An.  Com.  287. 
0)  2  An.  Com.  204.  (8)  3  Macph.  An.  Com.  287. 
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« ing  the  Scottish  patent,  attacked,  overpowered,  rifled,  and  dis- 
persed the  English  ships,  most  of  which  returned  home  empty. 

The  method  of  managing  the  whale  fishery  of  both  nations, 
was  then  quite  different  from  what  it  is  in  our  days.     The  whale 
in  those  early  times  having  never  been  disturbed,  say  our  voyagers, 
resorted  to  the  bays  near  the  shore,  whereby  their  blubber  was 
easily  landed  at  Spitzbergen,  where  they  erected  coppers,  &c* 
for  boiling  their  oil,  which  they  left  standing  from  year  to  year, 
and  only  brought  home  the  purified  oil  and  whalebone.    The 
English  having  been  the  first  in  that  fishery,  kept  possession  of 
the  best  bays.     The  Dutch  coming  later  were  obliged  to  find 
bays  further  north.    Yet  the  Danes,  who  came  later  into  this 
trade  than  the  Dutch,  got  in  between  the  English  and  Dutch. 
The  Hamburghers  came  after  the  Danes,  and  after  them  came 
the  French,  and  also  the  Biscayners,  who,  though  older  whale 
fishers  than  any  in  Europe  except  the  Norwegians,  had  not 
however  fallen  into  this  method  but  by  the  example  of  England 
and  the  rest,  and  who  were  forced  to  set  up  their  coppers,  &c» 
further  off;  but  since  tliose  times  the  whales  are  less  frequent  in 
the  bays,  and  are  usually  found  among  the  openings  of  the  ice 
further  from  land,  which  obliges  the  ships  to  follow  them  thither, 
so  that  the  blubber  is  now  cut  from  the  whales  in  small  pieces 
at  the  ship's  side,  and  brought  home  in  casks  to  be  boiled  and 
purified,    and  the  whale  fins  also  to  be  cleaned.    This  later 
method  of  fishing  being  often  found  dangerous  and  perilous  ta 
shipping,  discouraged  our  English  adventurers,  who  then  traded 
in  a  company,  so  that  they  soon  after  relinquished  that  fishery, 
and  so  it  remained  till  the  reign  of  King  Charles  the  2d.    A 
dispute  having  arisen  in(l)  1618,  between  the  English  Russia 
company  and  the  Hull  men,  about  their  whale  fishery  at  the  isle 
of  Trinity,  lying  on  the  North  Sea  towards  Spitzbergen,  that 
company  claiming  an  exclusive  right  to  the  fishery,  yet  the  HUl 
ships  having  first  discovered  that  isle,  and  very  early  fished  at  it, 
it  was  this  year  granted  to  the  corporation  of  Hull  by  King 
James  for  their  whale  fishing.    In  1619  (2)  the  Russia  and  East 
India  companies  of  England  fitted  out  nine  ships  and  two  pin- 
naces  for  the  whale  fishery  at  Spitzbergen.    But  the  voyage 
proving  unfortunate,  the  two  companies  having  carried  it  on 
jomtly  for  two  years  without  success,  agreed  to  give  up  that 
fishery.    Havuig  thus  abandoned  the  pursuit  as  public  com- 


(1)  2  Macph.  An.  Com.  292.  (2)  2  Macph.  An.  Com.  292. 
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panies,  four  members  of  the  Russia  company)  •  in  I6SO9  sent  out 
seven  ships  to  Spitzbergen  on  their  (1)  private  account,  but 
proved  unsuccessful.     In  1621  they  met  with  better  success,  but 
no  mention  is  made  of  any  whalebone  or  fins  being  brought 
home.  The  year  1622  was  very  bad,  but  in  162S,  the  last  year  of 
their  union,  they  had  good  success,  though  unable  to  drive  the 
Dutch  away,  who  were  superior  in  number  of  ships,  and  had  the 
Prince  of  Orange's  commission.     In  the  year  1634  (2)  the  Dutch 
Greenland  company  lefl  seven  of  their  sailors  to  winter  at  SpitL* 
bergen,  till  now  believed  to  be  impossible.     One  kept  a  diary 
firom  the  1 1th  of  September  to  the  26th  February  following,  when 
the  scurvy  and  cold  so  weakened  and  benumbed  them,  that  they 
could  not  help  themselves,  and  were  all  seven  found  dead  in  their 
bouse,  at  the  return  of  the  Dutch  ships  in  1635*     As  for  the 
claims  of  different  European  nations  to  a  monopoly  of  the  fishery 
of  whales  at  Spitzbergen,  they  stood  thus  for  some  years  afler 
this  time.     The   English  alleged   that  they  were  the  first  dis* 
coverers  by  Sir  Hugh  Willoughhy  in  the  year  1553  (8).     The 
Dutch  denied  his  having  been  so  f^  north  as  Spitzbergen,  and 
alleged  their  first  discovery  in  1596.  The  Danes  claimed  it  as  a 
supposed  part  of  old  Greenland,  early  possessed  by  them ;  ^but  if 
prior  discovery  gave  any  just  exclusive  right  to  a  country  unin- 
habited and  uninhabitable,  it  is  most  probable  that  the  Biscay- 
ners,  who  were  the  first  whale  fishers  of  later  ages,  had   the 
best  right  to  it.     Since  those  times  all  nations  have  wisely 
dropped  their  exclusive  pretensions,  and  that  part  of  the  icy 
world  remains  now  alike  free  to  all  nations  for  this  fishery.     Sir 
Josiab  Child  in  his  Discourse  on  Trade  (4),  laments  that  in 
1664  the  Dutch  and  Hamburghers  had  annually  4  or  500  sail 
atthe  Greenland  fishery,  and  the  English  but  one,  and  the  year 
before  none.     In  this  state  it  remained  till  the  25  Car.  2.  c.  7*  (5)  , 
passed  for  encouraging  the  Greenland  and  Eastland  trades,  in  . 
substance  reciting  that  English  harpooners  could  not  be  got; 
the  act  of  navigation  was  so  &r  dispensed  with  by  this  act  for 
tea  years  to  come,  provided  the  ship  be  English-built,  and  the 
master  and  half  the  crew  be  English,  the  other  half  might  be 
foreigners,  in  the  said  fishery.     This,  it  is  true,  produced  some 
private  attempts  for  reviving  that  fishery,  which  however  in 
seven  years  after  fell  to  nothing  again,  though  neither  the  oil 

(1)  2  Macpb.  An.  Com.  305.  (4)  Sir  J.  Child  on  Trade. 

(2)  2  Macph.  An.  Com.  379.  2  Macph.  An.  Com.  544. 

(3)  2  Macpb.  An.  Com.  1 14,  (5)  25  Car.  2.  c.  7.    2  Macph. 
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nor  whalebone  were  to  pay  any  duty,  but  it  was  provided  diat  our 
plantation  shipping  should  pay  6s.  for  every  ton  of  oil,  and 
j£S  10s*  for  every  ton  of  whale  fins  imported  in  their  own  ship- 
ping, and  half  so  much  if  imported  in  English  shipping*     If  oil 
was  imported  in  foreign  bottoms,  the  ton  of  oil  was  to  pay  jf  9, 
'  and  the  ton  of  fins  £IS.    In  the  1st  session  of  the  2d  year  of 
William  and  Mary,  c.  4,  anno  1690  (1),  thid  act  was  continued 
for  four  years  longer,  but  not  so  much  as  a  single  ship  was  fitted 
out  in  consequence  tliereof.    In  4  and  5  Wm.  &  M.  c.  1 7.  (2), 
passed  for  encouraging^  regaining,  and  settling  the  Greenland 
trade,  it  is  recited,  that  the  trade  to  the  Greenland  seas  in  the 
fishing  for  whales  had  heretofore  been  very  beneficial  to  England, 
both  in  respect  to  the  employment  of  seamen  and  ships,  and  the 
consumption  of  great  quantities  of  provisions ;  as  also  in  the  im- 
portation of  great  quantities  of  oil  and  whale  fins;  yet  that  this 
trade  had  been  wholly  lost  to  the  kingdom,  and  could  now  no 
otherwise  be  revived  than  by  united  endeavours  in  a  joint  stock, 
wherefore  this  act  incorporated  Sir  Wm«  Scawcn  and  forty-one 
persons  more,  to  be  a  corporation  by  the  name  of  the  Company  of 
Merchants  trading  to  Greenland,  with  the  usual  power  of  succes- 
sion, &c. ;  this  company  having  already  subscribed  <3€^40,000  for 
that  purpose;  the  master  and  only  one-third  of  the  mariners  to 
be  Eaglish,  and  the  ships  to  be  English-built     Hiis  corporaticHi 
to  exist  only  for  14  years,  fi*om  the  1st  of  October  1693. 

The  circumstance  of  S55  British  ships  having  been  employed 
in  the  whale  fishery  in  1721  (3),  probably,  in  part,  encouraged 
the  new  South  Sea  court  of  directors  to  propcKse  a  whale  fishery 
to  their  general  courts,  which  however  did  not  finally  agree  to 
it  tin  three  years  after. 

In  1724  (4),  after  much  debate  in  several  of  the  general  courts 
of  the  South  Sea  Company,  concerning  the  utility  of  attempting  a 
Greenland  trade  or  whale  fishery,  wherein  it  was  plainly  shewn 
thift  formed'  Greenland  companies  were  so  unsuccessful  as  to  run 
out  dieir  whole  Capital ;  and  diat  some  foreign  nations  have  sun- 
dry advant^e^  over  our  people  in  respect  to  this  fishery,  the 
company  at  length  resolved  to  commence  that  fishery.  It  was 
certainly  a  well  intended  and  popular  resolution,  and  was  agree- 
able to  the  powers  granted  by  the  first  act  of  parliament,  and  to 

(1)  2  W.  &  M.  Sess.  2«  c.  4.    act  extended  by  1  Anq*  st.  1.  c.  16. 
A.o.  1690.    2  An.  Com.  563.  (3)  3  Macph.  An.  Com.  119, 

(2)  4  &  5  W.  &  M.   c  17.    120. 

2  Macph.  An.  Com.  653.   See  this        (4)  3  Macph.  An.  Com.  130»  1  • 
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the  rQyal  charter  for  erecting  the  company,  as  well  as  to  part  of 
the  title  given  to  it  by  the  royal  charter.  In  order  to  encourage 
the  company,  the  10  Geo.  1.  c.  16.  (1)  for  enoomraging  the 
Oieenlapd  fishery,  repealed  the  duty  of  Sd«  per  pound  weight  on 
whale  fins,  and  enacted  that  whfde  fins,  oil,  and  blubber  of  whales, 
caught  and  imported  in  British  ships,  whereof  the  commander  and 
at  least  one-third  of  the  mariners  should  be  British  subjects,  should 
absolutely  be  custom  free  for  7  years,  from  25th  Dec,  17S4 ;  and 
by  12  Geo.  1.  c.  26  (2),  the  freedom  from  all  customs  whatever 
was  extended  to  Davis's  Straits,  and  the  seas  adjacent,  and  also 
comprehended  therein  seal  oil,  seal  skins,  or  any  other  produce 
of  seals,  or  other  fish  or  creatures  caught  in  any  of  those  seas,  such 
as  the  large  white  bears  commonly  ibund  on  the  ice  there,  and 
sea-horses  or  morses,  also  very  numerous  in  those  seas.  Twelve 
fine  ships  of  306  tons  each  were  built  in  the  Thames  in  1724, 
aad  in  1725,  the  unfortunate  whale  fishery  commenced :  the 
whole  fleet  brought  home  25  whales  and  an  half;  which,  though 
scarcely  a  saving  voyage,  was  nevertheless  the  very  best  year 
of- any  of  the  next  eight  years  in  which  they  carried  on  the 
fisheiy.  The  trade  having  been  entirely  relinquished  fi^r  so 
many  years  past,  there  was  not  an  Englishman  to  be  found  who 
knew  any  thing  of  the  whale  fishery,  and  the  company  were 
obliged  to  have  all  thdr  commanders,  harpooners,  boat  steerers, 
line  veerers,  and  blubber  cutters  firom  Fohrde,  in  Holstein, 
except  some  few  Scotch  who  left  the  Dutch  service.  Those  men 
cost  the  company  the  first  year  jf  8,056.  18s.  3d.  though  but  152 
in  number^  not  only  because  they  were  all  what  are  usually  called 
officers  in  that  fishery,  and  consequently  had  more  wages  and 
allowances  than  the  common  sailors ;  but  had  also  their  charges 
borne  by  the  company  both  in  coming  every  year  from,  and  re- 
turning back  to  Holstein  to  their  families,  as  was  also  their  con- 
stant practice  when  employed  by  other  nations.  Whereas,  above 
double  their  number,  vie.  353  Biitish  subjects  employed  on 
those  12  ships,  cost  but  ^3,131  15s.  5d.  On  another  attempt  - 
made  in  1725  (3)  by  the  Soudi  Sea  Company,  12  more  ships 
having  been  built,  24  sailed,  and  caught  only  16^  whales.  In 
1726,  (4)  they  sent  out  25  ships,  of  which  two  were  lost,  and  the 
remainder  brought  home  but  22§  whales.  In  1728  (5)  with  23 
shipa  they  caught  only  18  whales.    In  1729  (6),  they  lost  one  of 

(1)  10 Geo.  1.  c.  16.  3M»cpl>.  (4)  3  Maqih.  Anl  Com.  135. 
An^Com,  130.  (5)  Id.  141* 

(2)  12  Geo.  1.  c26.  (6)  1(1.146. 

(3)  3  Macph,  An.  Com.  132. 
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these  23  ships,  and  the  oth»  22  brought  home  27 }  whales :  and 
«the  company's  net  loss  by  this  single  year's  trade,  besides  wear 
and  tear,  being  j£6,904  8&.  4d. ;  and  in  1780  (1),  their  remain- 
ing 22  ships  brought  home  12  whales,  at  a  loss  of  j£9,921  5s.  9d. 
besides  wear  and  tear.  The  whale  fishery  on  the  coast  of  New 
England  was  prosperous  in  1729  (2),  and  in  1730  it  (3)  employed 
1.300  tons  of  shipping.  The  South  Sea  company  in  1731  (4), 
sent  out  their  remaining  22  ships  on  the  whale  fishery,  one  of 
which  was  lost,  and  the  remaining  21  brought  home  14  whales, 
which  was  fiir  from  being  a  saving  voyage.  At  the  company's 
dock  there  had,  at  this  time,  been  invented  a  new  sort  of  gun  for  * 
^  shooting  with  gunpowder  the  harpoons  into  the  bodies  of  whales 

farther  than  they  could  be  thrown  by  hand,  and  the  ships  were 
accordingly  provided  with  some  of  them,  which  were  used  in  the 
fishery  with  some  success.  It  was  chiefly  useful  in  calm  though 
scarcely  practicable  in  blowing  weather,  which  mostly  pre- 
vails in  the  ^Greenland  Seas ;  and  in  a  private  ship  fitted  out 
about  1733,  out  of  3  whal^  brought  home,  two  were  killed  by 
it  In  1732  (5),  they  again  ventured  to  send  out  their  remaining 
21  ships  on  the  whale  fishery  ;  it  was  the  last  attempt  they 
n^ade  for  recovering  to  Great  Britain  that  valuable  branch,  of 
trade,  as  finding  themselves  to  be  very  great  losers  thereby;  the 
ships  broughthome  24|  whales,  which  likewise  proved  a  very  losing 
voyage^  That  company  having  ventured  fiiUy  as  &r,  if  not  farther 
than  in  prudence  they  ought  to  have  done  in  the  whale  fishery, 
in  consideration  of  their  having  for  eight  years  together  been 
considerable  losers,  thought  it  high  time  to  lay  it  aside  entirely. 
Wherefore  they  sold  off  all  their  ships,  stores,  and  utensils,  and 
upon  finally  stating  the  account  of  this  fishery,  it  appeared 
That  their  total  disbursements,  on  account 

of  their  Greenland  whale  fishery  in  the 

eight  years,  amounted  to       -        -        -      j£262,172    9    6 
And  the  total  amount  of  the  sale  of  their  oil 

and  whale  fins,  as  also  of  the  sale  of  all 

their  ships,  stores,  and  utensils,  was  but  -  84,390    6    6 

So  the  net  loss  sustained  by  this  Greenland 
fishery  in  principal  money  alone,  (with- 
out the  interest  on  the  money  advanced 
in  each  of  the  eight  years)  was      -        -      j£1  77,782     3    0 


(1)  3  Macph.  An.  Com.  155.  (4)  3  Macph.  An.  Com.  167. 

(2)  Id.  156.  (5)  Id.  J  78,  179,  180. 

(3)  Id.  166. 
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It  haB  been  usually  computed,  that  if  a  Greenland  ship  brought 
liome  but  three  whales,  it  would  be  a  reasonably  gainful  voyage ; 
bat  most  unfortunately  for  the  South  Sea  company  they  had  not, 
in  all  the  eight  years  fishery,  brought  home  at  the  rate  of  one 
entire  whale  per  ship,  taking  one  year  with  another.  It  has, 
moreover,  been  a  maxim  among  die  whale  fishing  adventurers, 
that  one  good  fishing  year  in  seven  usually  makes  up  the  losses  <lf 
six  preceding  bad  years.  But  it  was  very  unhappy  tha^  all  tho^ 
eight  years  happened  to^be  bad,  not  only  to  the  company  but  to 
most  of  the  adventurers  of  other  nations.  It  must,  however,  bte 
allowed  by  all,  that  this  company,  by  sustaining  so  great  a  loss  in 
endeavouring  to  promote  so  national  a  benefit,  has  greatly  mc^ 
riteil  the  favour  of  the  public;  and  moreover,  that  if  this  fishery 
could  have  been  brought  to  be  profitable  to  the  company,  it 
would  most  certainly  have  been  a  gainful  one  to  the  nation,  as 
will  plainly  appear  in  the  foUo^ning  respects,  viz.  By  saving 
great  sums  of  money  sent  annually  beyond  sea  for  the  purchase  of 
on  and  whalebone,  which  we  absolutely  cannot  be  without  By 
building  and  employing  so  great  a  number  of  stout  ships  as  pro- 
bably this  company  would  have  employed,  perhaps  so  far  as  100, 
had  success  attended  their  fishery.  By  the  great  number  of 
good  seamen  of  whom  this  fishery  is  allowed  to  be  an  excellent 
nursery,  the  company  actually  employing  annually  950  to  1 100, 
besides  those  employed  at  the  dock  in  saiUmaking,  and  in  the 
rope-yard,  cooperage,  &c. 

The  8  Geo.  2.  c.  28.  authorised  the  importation  of  whale 
fins,  oil,  or  blubber  of  whales,  seal-oil,  seal  skins,  or  any  other 
produce  of  seals,  or  other  fish  or  creatures  taken  in  Greenland 
seas  or  Davis's  Straits,  or  in  any  other  parts  of  the  seas  ad« 
joining  or  adjacent  thereto,  in  British  ships,  whereof  the  cap- 
tain and  one-third  of  the  mariners  were  British  subjects,  with- 
out paying  any  custom,  subsidy,  or  other  duly  for  the  same 
during  nine  years,  on  the  masters  making  oath  that  the  fish,  Sec 
were  tl^ere  caught ;  and  this  act  was  continued  by  22  Geo.  2. 
c  45.  and  28  Geo.  2.  c.  20.  Upon  which  statute  it  has  been  con- 
adered  that  the  indulgences  granted  by  the  act  could  not  be  con- 
strued further  than  to  the  commodities  from  the  parts  particularly 
described  in  the  act.  (1)  Immediately  before  the  South  Sea. 
company  had  finally,  determined  to  lay  aside  their  Greenland 
whale  finery,  the  directors  had  applied  to  government  for  a 
bomxQr  on  the  fishery,  and  though  it  could  not  then  be  brought 


(I)  2  Cbalm.  Cel.  Op.  232. 


3S4  Of  the  [Ch.  7- 

aboiiti.y^  m  the  fidlowingjew,  17S8»  a  tounly  rfSOs.  per  ton 
wAs^^Mnted  (1)  by  an  actof  parliiunent  (2)  for  the  iarther  enooa- 
mgemcnt  of  the  whale  fishery  oacried  on  by  his  Majesty's  British 
aubjects,  on  all  ships  fitted  out  in  Great  Britain  of  200  totts 
moA  upwards  iw  the  whale  fishings  iand  navigated  according  to 
law»  Yet  thougli  this  bounty  was  afterwards  raised,  to  80s.  per 
IpB  by  IS  Geo.  S.  c.  1t^  there  were  only  from  three  to  six 
vessels enployed in  thefisheryfrom  173S  to  1749  (S.)  Of thisneir 
bowty  two  iUps  sent  out  this  year  by  private  adventurers  en* 
jfivyad  the  benefit,  though  not  very  much  to  the  emdimnent  of  those 
adventurers.  Various  reasons  have  been  assigned  for  British 
sutgeclB  not  hitherto  succeeding  in  this  fishery,  and  for  the  greater 
success  of  the  Dutch  therein,  vie. ;  First,  in  general,  the  greater 
frugality  of  the  Dutch,  whereby,  notwithstanding'  this  our  new 
boun^,  they  are  enabled  to  undersell  us  in  their  oil  and  whale- 
bone.  Secondly,  firom  the  manner  in  which  the  Dutch  carry  on 
%  this  and  their  other  fisheries,  fi>r  the  ship^builder,  the  cooper,  the 
sail- maker,  the  rope-makery  the  baker,  brewer,  distilleiv  umI 
other  tradesmen  employed  in  fitting  out  their  ships,  generally 
have  each  a  share  in  the  voyagis,  so  that  should  it  prove  a  forta- 
nate  fishing  season,  they  are  sure  to  be  doubly  gainers,  and  even 
if  it  should  prove  a  bad  fishery,  they  probably  lose  but  litde  more 
than  they  had  gained  by  supplying  the  outfit  of  such  year  in  their 
respective  branches,  whereby  they  are  better  enabled  to  proceed 
in  that  trade  than  mere  merchants  can  do  without  these  advanta* 
ge8(4),  De  Witt,  in  his  Interestof  Holland,  c.  16,  says  it  is  worthy 
of  observation  that  the  Dutch  Greenland  company  made  for- 
mefly  little  profit  by  it,  because  (rf'the  great  charge  of  setting  out 
their  sUps^  whereas  now  that  they  equip  their  ships  at  the 
cheapest  rate^  follow  the  fishery  diligently,  and  manage  all  care* 
fiiUy^  the  train  oil  and  whale  fins  are  onployed  for  so  many 
uses  in  several  countries,  and  they  can  sell  them  with  such  oon- 
vwaienqr,  thai  there  are  now  15  shipsfi)r  one  that  fi>nnerly  sailed 
fin>m  Holland  on  that  fishery.  Thirdly,  by  the  re-e^^ortaticn 
of  a  great  part  of  the  predooe  of  such  fishery,  they  are  &rther 
enabled  t9  make  up  the  loss  of  any  bad  yearns  fishery ;  whereas  we 
have  never  as  yet  carried  on  a  whal^fiAery  considerable  enou^ 
to  enaUe  us  to  export  any  quantity  of  oil  and  whale  fins,  nor 

(!)  3  Macph.  An.  Coin.  198,  9.  gate,  all  these   tradesmen   being 

(2)'e*Gco.  2.  C.33.     ''  joint  partners  with  the  factor  or 

(3)'  3  Macpb;.An.  Com.  5M ;  salesman.    -Heports  on  theBritish 

(4)  Which    economy    is    now  Fisheries^  14th  Ju]yI785jp.9»and 

*              practised  in  fitting  out  the  fishing  1800»  pp.  119.  125. 
ressels  at  Yarmouth  and  Billif)gs* 
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iodibdd  &aouf^  to  supply  ourselTes  at  homer  Fourthly,  the 
ancient  standing  reason  of  the  greater  lowness  of  the  interest  of 
money  in  Holland  till  very  lately  (!)•  There  is  an  account  of 
ijxe  Dutch  whale  fishery  for  46  years,  ending  in  1721  (2).  In  that 
wpace  they  employed  5^886  ships,  and  caught  82,907  whal^ 
each  of  which,  one  with  another  being  usually  valued  at  jPSOO^ 
make^  the  value  of  the  whole  amount  to  above  16  millions  ster- 
ling gained  out  of  the  sea,  mostly  by  the  labour  of  the  peopl^ 
the  wear  and  tear  of  the  shipping,  the  casks  and  the  provisions 
excepted,  which  last  three  articles  are  also  a  vast  benefit  to  the 
public  by  the  excise,  &c.  paid  thereon,  as  well  as  to  numberless 
individuals  employed  in  providing  them. 

In  1786,  notwithstanding  the  very  ill  success  of  the  late  whale 
fishery  of  the  South  S^  company  for  eight  years  together,  yet 
this  year  one  ship  belonging  to  private    adventurers  brought 
home  to  London  no  fewer  thw  seven  whales,  and  130  Dutch 
shqps  were  said  to  have  caught  this  same  year  600  whales :  so  pre- 
carious is  the  whale  fishery  in  the  frozen  seas  of  Spitzbergen*    Iq 
1740  the  bounty  granted  by  (8)  6  Geo.  2.  c  33.  of  20s.  per  ton  on 
ships  employed  in  the  whale  fishery,  was  continued  by  18  Geo.  2. 
c.  28.  (4)  to  the  25th  of  December  1750,    and  an   additional 
bounty  of  10s.  per  ton  was  granted  on  whale  fishing  ships,  to 
continue  during  the  war  with  Spain  only ;  during  which  time  it 
was  also  enacted,  that  no  harpooner,  line  manager,  boat-steer6r, 
6r  seaman  in  that  fishery,  should  be  impressed  from  the  said  ser- 
vice.    From  the  time  this  act  p^tssed,  viz.  1750  to  1770,  the 
Rngh'sh  vessels  increased  from  19  ships  and  6^264  tons  to  67  ships 
and  21,828  tons  in  1 756,  and  then  declined^  with  slight  variations, 
to  50  ships  and  14,775  tons  in  1770.     The  Scotch  increased 
from  one  ship  of  888  tons  in  1750,  to  16  ships  and  4,964  tons  in 
1755  and  1766,  whence  it  declined  through  the  variations  of  15 
tor  three  years,  14  for  four  years,  10  for  two  years,  8  for  one  year, 
and  9  ships  and  2,797  tons  for  the  remaining  five  to  1770  (5). 
hi  1749  (6)  the  22  Geo.  2.  c  45.  was  passed  for  the  encourage- 
ment of  the  British  colonies  in  America  in  this  fishery,  and  to 
^mote  the  buildmg  of  large  ships ;  and  it  was  thereby  further 
enacted,  that  every  ship  built  or  fitted  out  in  any  of  those  colo- 


(1)  Sir  Josiah  Child's  Discourse  (4)  13  Geo.  2.  c.  28.  3  Macph, 
on  Commerce,  Pre&ce.  An.  Com.  224. 

(2)  5  Macph.  An.  Cora.  199.  (5)  3  Macph.  An.  Com.  511. 

(3)  6  Geo.  2.  c.  33.  (6)  Id.  268.  22  Geo.  2.  c45. 
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nies  being  200  tons  and  upwards,  an^  not  more  than  twcvyears 
old  from  the  first  building  there6f,  setting  out  from  any  port  of 
the  Britbh  American  dominions  on  the  whale  fishery,  manned 
and  navigated  according  to  the  navigation  acts,  and  properly 
fitted  and  furnished  for  that  fishery,  shall  likewise  be  entitled  to 
the  said  joint  bounty  of  40s.  per  ton  on  her  arrival  from  the 
whale  fishery  in  some  port  of  Great  Britain,  on  certain  further 
conditions  therein  stipulated:  and  that  foreign  protestants  who  shall 
serve  three  years  aboard  British  whale  fishery  ships,  and  shall  take 
the  usual  qualification  oaths,  shall  be  deemed  natural-bom  subjects 
of  Great  Britain  to  all  intents  and  purposes,  as  far  as  other  foreign 
protestants  can  so  be,  provided  the  sacrament  have  been  received 
by  them  within  three  months  before  taking  the  oaths,  in  scmie 
British  protestant  congi*egation,  and  a  certificate  thereof  pro* 
duced,  signed  by  the  minister  and  two  other  witnesses. 

In  1751  (1),  by  an  edict  of  Frederic  V.  king  of  Denmark,  dated 
at  Copenhagen,  the  26th  March  1751,  Greenland  was  repeopled 
by  the  Danes ;  the  edict  expressly  prohibiting  all  persons,  as  well 
'  natives  as  foreigners,  from  resorting  to  the  colonies  established  by 
us  (says  the  king)  "  in  our  country  of  Greenland,  which  we  have 
granted  to  a  general  and  privileged  company  exclusively,  we 
being  hereditary  lord  of  that  country,  upon  pain  of  seizure  and 
confiscation  against  all  such  as  shall  trade  thither  in  prejudice  of 
the  said  company's  right.  The  limits  shall  extend  15  miles  (Hi 
both  sides  of  each  colony,  including  therein  all  the  places  lying 
between  the  western  isles  a^d  the  bay  called  in  the  maps  Black* 
bird  Bay."  This  settlement  was  chiefly  intended  for  the  whale 
and  seal  fishery,  and  for  peltry.  In  the  year  1755  (2),  by  the 
act  28  Geo.  2.  for  continuing,  explaining,  and  amending  the 
several  acts  made  for  the  fiirther  encouragement  of  the  whale 
fishery,  &c.  it  is  enacted,  1st,  that  every  ship  employed  in  that 
fishery  shall  have  on  board  an  apprentice  indentured  for  three 
years  at  least  for  every  50  tons  burthen,  who  shall  be  accounted 
as  one  of  the  number  of  men  who  by  law  ought  to  be  on  board 
such  ship;  2d«  that  no  ship  employed  in  this>fishery  above  400 
,  tons  burthen,  shall  be  entitled  to  a  larger  bounty  than  a  ship  of. 
400  tons  would  be  entitled  to;  Sdly,  ships  under  200  tons 
burthen  shall  hereafier  be  entitled  to  the  bounty  of  40s.  per  ton  as 


(1)  3  Macph.  An.  Com.  283.  (2)  28  Geo.  2.    3  Macph.  Ao. 

Com.  306. 


Ch,  7.]  Fishery  Laws,  337 

nell  tt  tiio0e  of  £00  tons  and  upwards  are  entitled  to  it  by 
ibnner  statutes. 

We  have  the  (1)  following  i^coount  of  the  Dutch  whale  fishery 
in  the  year  1759,  viz.  that  1S8  ships  brought  home  the  produce 
of  485  whales,  which  may  be  deemed  a  good  year  for  that  fishery, 
beiiig  somewhat  above  Si  whales  for  each  ship.  But  the  Ham* 
burghers  were  not  so  fortunate^  who  in  16  ships  bro\]ght  home 
hot  i8|  whales.  The  year  1762  (£)  was  very  unsuccessful,  16 
English  ships  taking  cmly  9  sizeable  whales  add  22  very  small 
ones;  14  Scottish  taking  only  5,  and  154  Dutch  ships  only  48 
fish.  In  1768  (3)  we  find  the  lords  of  trade  and  plantations  ob- 
seiringin  tSieir  report  to  the  king  upon  the  advantages  to  be  de- 
rived firom  the  territories  vested  in  Great  Britain  by  the  peace^ 
diat  hitherto  the  British  fishermen  had  been  excluded  firom  the 
fishery  of  the  river  Saint  Lawrence,  and  of  the  coasts  and  islands 
of  the  Golph  of  Saint  Lawrence,  by  the  treaty  of  Utrecht,  which 
gave  the  French  the  sole  ri^^t  to  that  most  valuable  fishery  called 
by  them  liie  pdche  sedentaire,  but  that  sinco  these  coasts  had 
fidkn  into  our  hands  by  the  reducdon  of  Quebec,  the  capture 
of  whales,  aea-cqws,  and  seals,  &c.  was  already  carried  on  by 
Brittth  sobjects  to  a  greater  extent  than  it  ever  was  by  the  Frendi. 
That  part  of  the  report  which  respects  the  fishery  in  the  Gulph 
of  Saint  Lawrence  was  confirmed  by  the  success  of  the  New 
fio^^and  whale  fishers,  who  in  the  year  1761  en^loyed  in  it 
ten  vessels  of  about  100  tons,  in  1762  fifteen,  and  in  1768  above 
80  vessels;  whereupon  the  increase  of  the  quantity  of  whalebone 
imported  fitxm  New  England  to  Britain,  reduced  the  price  of 
tfaia  article  fifom  jSSOO  to  je800  a  ton.  For  the  encouragement 
of  the  whale  fishery  in  the  river  Saint  Lawrence^  the  fins  of 
whales  caught  in  that  river,  and  on  the  coasts  of  British  America^ 
were  allowed  to  be  imported  on  paying  onfy  the  old  subsidy  di- 
rected by  the  act  25  Car.  2.  c.  7.  (4)  ThewbdefisheiyatGreenr 
kmd  proved  very  indiflferent  this  season ;  the  British  ships  got 
voyfewfisfa,  many  of  them  none  at  all,  and  the  Dutch  got  only 
117,  less  than  half  of  their  usual  number.  As  some  compensa- 
tion fiir  their  disappointment  in  Greenland,  ihey  fell  in  near  the 
ishmd  of  Bona,  about  40  miles  nortji-east  frcMn  the  island  of 
Lewis,  with  a  small  ^edes  of  whales^  and  cau^t  88  of  them, 

(1)  3  Macph.  An.  Com.  315.  (4)  4  Geo.  3.  c.  29.    3  Macph. 

(2)  Id.  357.  Ad.  Com.  401 . 

(3)  Id.  371,  2. 
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^hidi  were  reckoned  equal  to  5  or  6  suseabie  Greenland  wiiales. 
Thus  did, the  Dutch  discover  another  fishery  in  our  seas,  which 
our  own  people  there  had  not  the  means  to  avail  themselves 
o^  bj  going  after  the  whales,  and  were  obliged  to  content  them- 
selves with  now  and  then  making  prize  of  a  shoal  of  them  when 
they  got  entangled  amongst  the  small  inlets  among  the  islands, 
which  sometimes  takes  place,  as  i^pears  from  Sir  John  Sinclair's 
work  (1),  where  it  is  said  that  360  whales  were  driven  ashore  in 
ihe  year  1741,  at  Northmaven  in  Shetland,  about  100  in  1791, 
and  smaller  numbers  are  usuaL 

In  1768  .the  bounties  and  encouragements  held  out  to  the 
whale  fishery  were  continued  till  25th  December  1770,  by  act 
of  parliament  (2).  Of  124  ships  sent  in  that  year  by  the  Dutch 
to  the  Greenland  whale  fishery,  five  were  lost  in  the  ice,  and  the 
remaining  1 19  caught  390  whales  (3}«  In  1771,  for  the  further 
encouragement  of  the  whale  fishery  (4),  the  importation  of  the 
fins,  oil,  and  blubber  of  whales,  and  the  oil,  skins,  and  other 
produce  df  seals  and  other  creatures,  caught  in  the  Greenland 
Seas,  by  vesseb  of  which  the  captain  and  at  least  one-third  of 
the  men  are  British,  was  permitted  firee  of  duty  by  the  11  Geo.  3* 
c  38.  Also  firom  25th  December  1771,  every  British  shq»  of 
strength  sufficient  to  encounter  the  Greenland  Seas,  and  manned 
and  provided  in  a  manner  proper  for  the  whale  fishery,  that  should 
proceed  in  'the  propet*  season  to  prosecute  that  ^eiy  in  the 
Greenland  Seas,  Davis's  Straits,  or  the  adjacent  seas,  andretomlD 
the'  port  whence  she  sailed,  ^as -entided  to  a  bounty  of  40a.  a  ton 
on  every  voyage  for  five  yeai%  to  308.  for  a  second  term  of  five 
years,  and  to  208*  for  a  thud  term  of  five  years;  the  whcde 
bounties  granted  by  this  act  expiring  on  the  25th  December 
1786.  Every  vessel  of200tons  was  obliged  to  carry  four  boats  and 
30  men,  including  the  master  and  surgeon,  and  every  ship  from 
200  to  400  tcmS'to  carry  one  boat  and  six  men  for  eveiy  SO  tons 
above  200,  and  every  diip  to  have  one  i^rentioe  for  eveiy  50 
tons  of  her  burthen,  who  is  to  be  reckoned  part  of  her  oom{denient 
of  men  (5) ;  and  as  doubts  had  arisen  whether  it  was  lawfid  to 
insure  the  bounty  which  the  vessel  was  entide4  to  in  the  event  a£ 
her  arrival,  it  was  declared  lawfiil  to  insure  such  bounty,  and  to 


(1)  Sir  John  Sinclair's  Statistical        (3)  3  Macph.  An.  Com.  485. 
AecouQtofScotland,  v.l2.p.362.        (4)  11  Geo.  3.  c» 38.  3  Macph. 

(2)  8  Geo.  3.  c.  27.   3  Macpk«  An.  Ck>m.  510. 1 1. 
An.  Com.  477.  (5)  Ante. 
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recover  it  <n>m  the  underwriteis  if  the  vessel  should  be  Iqs^  The 
same  bounties  were  also  granted  to  British  American  vessels,  not 
more  than  two  yearsold,  proceeding,  after  due  inspection,  fixnn 
their  ports  to  America,  before  the  first  day  of  May,  for  the 
Greenland  Seas,  and  thence  to  some  port  in  Britain  with  the 
produoe  of  liieir  fishery ;  and  Sat  the  ^icouragement  of  the  whale 
fishery  in  the  Gulfdi  cf  St.  Lawrence  and  on  the  American  coastp 
whale  fins  taken  by  British  subjects  were  permitted  to  be  im^ 
ported  till  S5tfa  D^sember  1786,  in  vessels  navigated  according 
to  law,  paying  no  oth^  du^  than  that  called  the  old  subsidy. 

The  fishery  from  Great  Britain  is  carried  on  by  ships  which 
are  upon  an  average  of  300  tons  burthen  and  carry  54  men>  of 
whom  six  are  apprentices,  and  is  thus  a  very  great  nursery  of  the 
moat  hardy  seamen.  Hie  total  tonnage  of  the  d2  shqpa  firom 
England  in  1764  was  10,262  tons,  and  that  of  the  50  sh^  in 
1770  was  14,778.  The  Uubber  imported  by  the  S8  ships  was 
670}  tons,  and  by  the  50  ships,  22S8  tons.  The  American 
fishery  is  carried  on  by  shallops  carrying  about  six  men,  and  in  a 
great  measure  by  the  Esquimaux  Indians,  firom  whom  the  Ame* 
rican  colonists  pi^hase  the  oil  and  fins,  which  are  very  much 
infimor  to  diose  brought  from  the  Greenland  Seas,  the  xii  being 
adoUersied  with  a  mixture  of  seal  and  ^od  oil,  and  the  fins 
brittle.  In  1772,  we  find  firom  Macpherson's  Annals  of 
Cemmeroe  (1)  that  a  new  method  of  striking  whales,  by  dis*' 
ckaigiog  an  harpoon  fixmi  a  swivel  gun,  was  this  year  tried  in 
the  Greenland  fishery,  and  that  the  Society  of  Arts,  desirous  of 
encouraging  every  improvement  in  so  important  a  fisheiy,.  gave 
a  premium  of  20  guineas-  to  the  inventor.  An  invention  of 
this  land  we  have  seen  was  made  in  1781.  That  part- of  the 
15  Gea  8.  c.  31.,  passed  in  1775  (2),  which  rektes  to  the  sub* 
ject  of  our  present  chiqpter,  permits  vessels,  British-built  and  of  50 
tons  burthen  or  upwards,  bdimging  to  Great  Britain,  Ireland,  or  of 
iheidands  in  Europe  subject  to  the  British  crown,  and  navigated 
by  not  less  than  15  men,  thrpe-fourths  of  them  besides  the  nlaster 
being  British  subjects,  and  prosecuting  the  whale  0shery  in  the 
Gul^,  of  Sl  Lawrence,  or  on  the  coasta  of  Labrador  or  New- 
firandland,  and  catching  one  whale  at  least,  to  import  their  d) 
free  of  duty ;  and  five  premiums,  of  <^0OO,  j^400,  <^800,  je^OOi 
and  jfiDO,  were  allowed  to  the  five  vessels  which  should  bring 


(li  Vol.3.  531.  (2)  3  Macph.  An.  Com.  676. 

15Ge(».3.  €.31. 


z2 


340  Oftiie  CCh.7- 

the  greatest  quantities  of  oiL     The  skins  of  seals  caught  by 
Ear(^)ean  British  subjects  were  also  permitted  to  be  imported 
free  of  duty  in  ships  legally  navigated.     To  prevent  fishermen 
and  artificers  from  being  lost  to  the  kingdom,  by  gvung  from 
Newfoundland  to  America,  the  commander  of  a  vessel  carrying 
any  such  person  to  America  was  subject  to  a  penalty  of  j^SOO ; 
and  further,  U>  prevent  the  fishermen  from  remaining  in  New- 
foundland, where  they  generally  became  robbers  or  pirates,  the 
employers  are  directed  to  retain  a  part  of  their  wages  to  be  paid 
thetn  at  their  return  home.     By  this  act  the  bounties  allowed 
to  ships  employed  in  the  whale  fishery  at  Greenland  or  Davis's 
Straits,  were  extended  to  ships  fitted  out  from  Ireland*    On  the 
discovery  that  a  profitable  whale  fishery  (1)  might  be  cttrried  od 
in  seas  south  of  44  d^^rees  north  latitude,  premiums  firom  jf  100 
to  if  500,  to  continue  for  eleven  years,  were  offered  by  parlia- 
ment to  the  five  dbips,  owned  and  carrying  men  and  apprentices 
agreeable  to  the  regulations  enacted  for  the  Greenland  ships, 
'fitted  out  after  the  1st  August,  by  which  time  the  Greenland 
idnps  have  usually  returned  to  port,  and  returning  to  port  before 
the  1st  of  November,  which  should  bring  home  the  five  largest 
quantities  of  oil  each,  being  the  produce  of  at  least  one  whale 
oaiight  by  them.    One  of  the  few  benefits  arising  to  this  country, 
and  which  .may  be  considered  in  some  measure  as  a  set  oiF 
against  the  great  injury  sustained  by  it  during  the  American 
war  and  from  its  unfortunate  result,  was  the  discovery  of  the 
ad^wntages  to  be  derived  fix>m  the  southern  whale  fishery  we  have 
}ust  mentioned (2)«  The  American  whale  fishes,  when  Uiey  found 
the  whales  scarce  in  their  own  seas,  used  to  stretch  over,  to  Uie 
coast  of  Ireland,  and  often  as  fiur  as  Afirica,  Brazil,  and  even  the 
remote  Falkland's  Islands^  in  pursuit  of  q>ermaceti  whales^  the 
moat  valuable  of  the  cetaceous  tribes.    That  fishery  being  given 
up  in  consequence  of  the  war,  many  of  the  harpooners  were  in- 
duced to  enter  into  the  service  of  British  merchants  idio  fitted  out 
vess^  for  the  Newfoundland  and   southern  whale  fisheries. 
For  the  latter^  which  was  quite  a  new  business  in  this  country, 
there  were  equipped  15  vessels  of  about  170  tons,  and  each  car* 
rying  four  Ammcan  harpooners;  and  though  their  acquisitions 
were  only  about  40  or  50  tons  of  oil  for  each  vessel,  yet  Ihe 
superior  quality  and  the^rice  of  it,  advanced  by  the  war  fiposn  JS9& 
to  j670  per  ton,  were  sufficient  to  encourage  the  merohants  to 

(1)  3  Macpfa.  An.  Com.  589.        (2)  3  Macph.  An.  Com.  5lM). 
16  Geo.  3.  c.47.   a.  d.  1776. 
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perseTeraooe  in  it.  In  1780)  it  being  found  necessary  to  appoint 
a  boandazy  between  the  whale  fishery  in  the  GreenUind  Seas 
and  that  in  the  Oulph  of  St  Lawrence,  the  20  Geo.  3.  c.  60.  (1) 
fixed  the  latitude  of  S9^  SO'  as  the  legal  limit  between  them. 
Li  1782  (2),  it  being  found  that  the  reduction  of  the  bounty 
diminished  the  number  of  vessels  employed  in  the  Greenland 
whale  fishery,  it  was  again  raised  to  40s.  per  ton;  and  because 
in  time  of  war  it  is  difficult  to  procure  the  requisite  number  of 
nien,  the  ships  were  permitted  to  take  in  men,  not  exceeding 
two  for  every  50  tons  of  their  burthen,  at  Shetland,  and  to  land 
them  there  on  their  return  firom  the  fishery. 

We  now  come  to  the  year  1786,a  period  memorable  in  relation 
to  important  regulations  of  the  fisheries  of  Great  Britain,  then 
introduced  by  the  parliament  The  26  Geo.  S.  c.  41.  (8)  passed 
to.  enoouiage  by  whale  bounties  the  Greenland Jisheries,  enacts, 
that  British  ships  proceeding  on  the  whale  fishery  shall  be 
visited  by  an  officer  of  the  customs,  who  shall  take  an  account  of 
the  tonnage  thereof,  and  certify  his  visitation,  examination,,  and 
admeasurement  to  the  commissioners  of  the  customs;  and  if  it 
shall  appear  by  that  certificate,  that  the  ship  is  legally  qualified 
for  the  voyage,  by  being  navigated  by  a  master  and  three-fourths 
British  subjects,  and  hath  on  board  such  a  number  «f  men,  pro* 
vi^ns,  boats,  fishing  lines^and  instruments,  to  be  tised  in  such 
fishery,  as  therein-after  mentioned^  and  if  it  further  appears  iy 
the  oath  of  one  or  more  aumers^  and  of  the  master  or  chief  of" 
fleer  (,4)  of  such  ship  or  vessel,  written  at  the  foot  of  such  certificate^ 
and  made  before  the  principal  officer  of  the  customs  of  such 
port,  or  any  two  of  them,  tlie  collector  whereof  to  be  one,  that 
it  is  the  intention  to  proceed  forthwith  thereon,  and  to  import 
whale  fins,  &c.  into  Great  Britain,  the  commissioners,  on  secu- 


( 1)  20  Geo.  3.  c.  60.  3  Macph. 
An.  Con.  661. 

(2)  22  Geo.  3.  c.  19.  3  Macph. 
An.  Com.  710. 

(3)  26  Geo.  3.  c.  41.  s.  I. 
29  Geo.  3.  c.  53.  4  Macph.  An. 
Com.  104,  5.  Monteiiore's  Diet. 
Fuhery.  See  Lacon  v.  Hooper, 
i  Esp.  347.  Post. 

(4)  This  sectioD,  as  far  as  re- 
lates to  the  oaths  taken  by  the 
owners  and  masters  of  yessels,  is 
repealed  by  58  Geo.  3.  c.  15. 
A.  n.  1818,  and  another  oath  is 


imposed  of  their  intention  to  pro« 
ceed  on  the  whale  fishery  in  the 
Greenland  seas  and  Davis's 
Straits,  and  for  no  other  pur* 
pose  of  profit  except  that  of  get- 
ting parliamentary  reward  offered 
for  discovery  of  the  longitude  at 
sea,  or^  approaching  the  North 
Pole,  and  iraportuig  the  whale  fins, 
oil,  blubber,  &c*  ttiio  Great  Bri- 
tam  (sect.  2.) :  and  on  taking  luch 

oaths,  si^ng  liceaofls  and  '^ '^^ 

will  be  granted,  (sect.  2.) 


Z3 


»4«  Of  ike  [Ch.  7- 

Rty  being  gcven,  may  grant  licence  to  the  ship.     The 


L),  that  every  shipaf  the  burthen  of  200  tons  designed 
for  this  fishery,  shall  have  on  board  40  fishing  lines  of  if  0 
fiitfaoms  eachy  40  harpoon  iipns,  four  boats  with  seven  men  at 
the  least,  including  an  harpoonen,  a  steersman,  and  a  line  mani^er 
to  each  boat,  making  in  the  whole  28  men,  besides  the.master 
and  surgeon,  with  six  months  provision  at  the  least  for  such 
number  of  men ;  and  every  ship  of  larger  burthen  an  increase  of 
six  men,  one  boat,  ten  such  lines,  and  ten  harpojm  irons  more  for 
every  50  tons  above  the  said  300  tons,  together  widi  provisions 
in  proportion ;  and  every  ship  which  shall  be  so  employed  in 
the  said  fishery,  shall  have  on  board  apprentices  indentured  for 
the  space  of  three  years  at  the  least,  who  shall  not  exceed  the 
age  of  18  years,  nor  be  under  14  years  of  age  at  the  time  they 
shall  be  so  indentured,  in  the  proportion  of  one  apprentice  at 
the  least  for  every  S5  tons  burthen,  and  one  fredi  or  green  man 
for  every  50  tons  burthen,  which  apprentices  and  fiesh  and 
green  men  shall  be  accounted  in  the  number  of  men  required  to 
be  on  board  such  ship.     The  third  section  provides,  that  on 
the  return   of  such  ship  to  Great  Britain,  the  proper  offico* 
of  the  customs  shall  certify  the  condition  of  such  ship  and  her 
lading,  with  his  observation  thereon,  and  also  the  real  tonnage 
of  the  said   ship,    and  take  an   account  or  schedule  of  the 
names  of  the  master,  mate,  and  other  persons  on  board,  and 
certify  the  same;  and  oath  being  made  before  the  principal  of- 
ficer of  the  customs,  or  any  two  of  them,  whereof  the  collector 
to  be  one,  by  the  master  and  mate,  diat  they  did  pursuant 
to  the  licence  proceed  on  the  voyage  direcdy,  and  have  not 
deviated  fiom  the  conditions   upon  which  the  certificate  was 
granted ;  and  that  all  the  whale  fins,  oil,  and  blubber  imported 
were  really  and  hon&fide  caught  in  the  said  seas  by  the  crew  of 
such  ship  or  vessel  only,  or  with  the  assistance  of  die  crew  of 
some  odier  Bridsh-built  ship  licensed  for  die  same  voyage  puiw 
suant  lo  die  directions  of  die  act,  which  oadi  shall  be  mdorsed 
on  or  annexed  to  die  licence;  and  die  schedule,  certificate, 
licence,  and  oadi,   shall  be  transmitted  by  the  collector  and 
comptroller  of  such  port  to  the  respective  commissioner  where 
such  ships  shall  arrive^  who  shall  on  detnand  cause  payment  to 
be  inade  to  th^  master  or  owners,  or  his  or  their  assigns,  by  the 
^«eiver  gen^^  of  that  port  where  such  shqis  shall  arrive,  a 


(1)  26  Q.  3t  c,41.  0.  2.    M0ntefiore*8  Diet.  Greenland  I&hcry. 
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boan^  or  ^remiuln  of  S0&  per  Um^  according  to  the  admeasure-* 
meat  of  such'ship  duly  certified  as  aforesaid.     The  fourth  sec- 
lion  enacts,   that  no   person  shall  be  entitled  to  receive  the 
Bounty  afi>resaid,  unless  such  ship  shall  sail  from  the  port  whenoe 
she  cleared  on  or  before  the  10th  of  April  in  each  year,  and 
continue  in  the  Greenland  Seas,  Davis's  Straits,  or  seas  adjacent, 
endeavouring  to  catch  whales  and  other  creatures,  and  not  de- 
part thence  before  the   10th  of  August  next  following^  unless 
such  ship,  if  300  tons,  be  laden  with  30  ton  of  oil  or  blubber  in 
proportion,  and  one  ton  and  a  half  of  whale  fins,  and  so  on  in  like 
proportion  tx>  the  tonnage  for  which  such  ship  is  entitled  to 
boimty,  or  be  forced  by  accident  to  depart  those  seas,  to  be  veri- 
fied on  oath  by  the  master  and  mate  on  her  return,  before 
two  principal  officers  of  the  customs,  the  collector  being  one. 
By  sectkmjig/iA,  if  any  ship  was  fitted  out  and  ready  for  sailing 
befi>re  the  time  above  mentioned,  but  was  prevented  by  unavoid- 
d>Ie  impediment,  and  shall  have  sailed  before  the  25th  of  April, 
the  oommissiopens  may  pay  such  bounty  as  if  such  ship  had  sailed 
prior  to  the  10th  of  April;    The  seventh  section  enacts,  that 
owners  of  ships  o€  not  less  than  150  tons  employed  in  the  fishery, 
confoirming  to  the  rules  and  forms  prescribed,  in  proportion  to 
their  tonnage,  shall  be  entitled  to  the  bounty  agreeable  to  the 
ship's  measurement.   By  the  8th  and  lOth  sections,  no  ship  above 
the  borthea  of  400  tons  shall  recieive  a  larger  bounty  than  a  ship 
of  400  tons.    And  by  the  eleventh  section,  in  case  any  ship  shall 
&U  in  with  any  of  his  Majesty's  ships  of  war,  the  master  shall 
produce  to  the  commanding  officer  of  such  dhip  of  war  the  ship's 
log-book;  and  in  case  such  ship  shall  put  into  a  foreign  port 
where  there  is  a  British  consul  or  officer,  the  master  shall  pro- 
duce such  log-book  to  such  British  consul  or  officer,  who  shall 
make  a  memorandum  and  subscribe  as  before*     And  the  MfV- 
teenth  section  authorises.the  owners  to  insure  the  bounty  against 
the  loss  of  the  ship.    And  die  fourteenth  section  provides,  that 
whale  fins,  oil  or  blubber  of  whales,,  seal  oil  .or  seal  skins,  or 
any  other  produce  of  seals  or  fish  caught  in  the  seas  of  Green- 
land or  Davis's  Straits,  or  parts  adjacent,  may  be  imported  duty 
fi-ee;  but  no  articles  are  to  be  imported  duty  free  unless  the^ 
master  or  mate  of  the  ship  importing  the  same  shall  first  make  oath 
before  the  collector  and  another  officer  of  the  customs  in  the 
pott  of  importation,  that  allthe  whale~fins,  oil,  &c.  imported  are 
bondfde  the  produce  of  whales  caught  and  taken  in  the  Grreen- 
land  Seas  or  Davis's  Straits>  or  seas  adjacent,  by  the  crewa  of. 
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such  ships,  owned,  fitted  out^  and  navigated  9&  aforesaid  (1).  And 
persons  granting  a  false  certificate  for  any  of  the  purposes  directed 
by  the  act,  are  to  forfeit  the  sum  of  ^£"500;  and  any  person  coun- 
terfeiting, erasing,  or  altering  any  certificate,  or  knowing^ 
making  use  of  any  false  certificate,  foifeitsi^500,and  the  oerdfieate 
is  rendered  of  no  efiect.  The  seventeenth  section  provides,  that 
no  harpooner,  line  manager,  or  boat  steerer,  belonging  to  any 
ship  in  this  trade,  and  whose  name  is  inserted  in  a  list  required 
by  this  act,  shall  be  impressed  firom  this  service,  and  may,  whea 
unemployed  therein,  sail  in  the  collier  trade,  on  giving  security 
to  return  the  next  season,  and  common  seamen  shall  be  pro- 
tected fi*om  impress  till  the  end  of  the  season  after  entry  (2). 
The  eighteenth  section  declares,  that  the  Greenland  Seas,  S^vis's 
Straits,  and  seas  adjacent,  shall  be  deemed  and  extend  to  the 
latitude  of  50  deg.  SO  min.  north,  and  no  farther.  And  the  act 
then  provides  (8),  that  the  commissioners  of  the  customs  for 
EngUmd  and  Scotland  shall,  at  the  b^;inning  of  every  session  of 
parliament,  lay  before  both  houses  the  number  of  ships  or  vessels 
employed  in  the  said  fishery,  with  their  names  and  burthens, 
where  fitted,  and  at  what  port  discharged ;  also  what  quantity  of 
oil  or  blubber  or  whale  fins  each  ship  shall  have  imported* 

For  the  encouragement  (4)  of  the  southern  whale  fishery,  the  fol- 
lowing premiums  were  enacted,  to  be  paid  for  ten  years  to  twenty 


( 1 )  Sect.  1 5.  pooner,  kc  or  seaman  in  the  Green- 

(2)  Exparte  Broche^  SEcuU  238.  land  fishery  trade,  i$  impliedly  re- 
An  apprentice  in  the  Greenland  pealed  by  26  Geo,  3.  c.  41.  j.  17, 
fishery  i^  no  otherwise  exempted  which  exempts  such  harpooDer, 
from  being  impressed  than  under  &c.  »Iu>st  name  shall  be  kuerled  in 
the  general  act  13  Geo.  2.  c.  17*  a  Ust  required  to  be  delivered  upon 
which  exempts  all  pensons  from  oath  by  the  owner  of  the  vessel  to 
being  impressed  before  the  age  of  the  collector  of  the  customs,  and 
18,  and  every  parson  who  not  hav-  which  also  exempts  any  seaman 
ing  before  used  the  sea  shall  bind  entered  on  board  any  ship  intended 
himself  apprentice  to  serve  at  sea  to  proceed  on  the  said  fishery  in 
for  the  hrst  three  years  of  such  the  following  season,  whose  name 
apprenticeship ;  and  Lord  EUen-  shall  be  inserted  in  a  Ust  to  be  de^ 
borough  said,  that  the  special  pro-  Uoered  as  a/oresaidf  and  who  shall 
visions  (s.  17.)  against  impressing  have  given  security,  &c.  to  proceed, 
particular  descriptions  of  seamen  and  shall  proceed  accordingly ;  for 
in  the  Greenland  fishery,  without  the  latter  statute  superadds  the  in- 
naming  apprentices,  shews  that  the  sertion  of  the  seaman's  name  in 
legislature  meant  to  leave  their  ex-  such  list  as  a  condition  precedent 
emption  on   the  general   law  of  to  the  exemption. 

13  Geo.  2.  c.  U.^Exparte  Caru-  (3)  Sect.  19. 

thers,   9  East^  44.    The  statute  (4)  4  Bfacph.  An.  Com.  105. 

15  Geo.  2.  c.  28.  s.  5.  exempting  26  Geo.  3.   c.  50.       Lacon  v. 

from  the  impress  service  any  har«  Hooper,  1  Esp.  Rap.  246. 
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▼essds  pTosecatuig  that  fishery,  according  to  the  regulationff 
prescribed,  yiz.  For  15  vessek  which  should  sail  between  the 
1st  of  May  and  the  1st  of  September  in  each  year,  and  having 
proceeded  to  the  soathward  7  north  latitude,  and  carried  on  the 
fishery  for  whales  and  other  marine  animab^  should  return  to» 
Great  Britain  before  the  1st  of  Juljp  m  the  subsequent  year; 
eadi  of  three  ships  having  the  greatest  quanti^  of  pure  oil  or 
head  matter  jf500;  each  of  the  three  having  thenext  greatest 
quantities  j£r'40O;  eadi  of  the  three  having  the  next  greatest 
quantities  j£300;  %bA  of  the  three  having  the  next  greatest 
quantitiea  j£9l6Qi  aad-cach  of  the  three  havingthe  next  greatest 
quantitieiB  iillOO.  For  fiVe  vessels  ssding  as  above,  and  pro- 
oeedaUg  €0  the  southward  of  the  thirty-sixth  dtgree  of  south 
loCitudc^  and  there  bond  ^fide  carrying  on  the  said  fishery,  and 
not  reCdmuig  widiin  18  months  (1)  nor  later  than  28  months, 
After  the  Ist  of  May  in  the  year  of  their  departure,  prmiums  of 
JtlOOy  £eO0i  jf  500,  jf  400,  and  j^SOO,  according  to  the 
qoanti^  of  oil  and  head-matter.  No  premium  is  allowed  to  any 
vessel  having  less  than  twenty  tons  of  oil  and  head  matter,'  and 
the  whole  must  be  the  produce  of  whales  or  other  marine  animals 
leaUy  caught  by  the  crews  of  the  vessels.  The  vessels  must  be 
Britidi-built,  and  owned  by  persons  residing  in  Great  Britain, 
Ireland,  Guernsey,  Jersey^  or  Man ;  and  the  commanders  and 
three*fourths  of  the  crews  must  be  British  subjects ;  but  vessels' 
clearing  out  firom  Great  Britain  may  carry  foreign  protestaats 
who  have  bem  formerly  employed  in  such  fisheries,  cm  their 
maiang  oath  that  they  intend  to  settle  in  Great  Britain  as  sub- 
jects*. Each  vessel  must  have  one  apprentice  bound  for  three 
years  for  every  50  tons  of  her  measurement.  The  vesseb  may 
dear  out  from  any  port  of  Great  Britain,  Ireland, '  Guernsey, 
Jersey  and  Man.  A  regular  log-book  must  be  kqpt,  i^ch 
must  be  produced  to  the  commander  of  every  British  ship  of 
war  met  with  at  sea,  and  to  the  British  consul,  if  any,  in  every 
port  the  ship  may  touch  at,  and  finally  must  be  delivered  with 
attestatiim  upon  oath  of  the  truth  of  the  contents  to  the  collector 
of  the  customs  at  the  jport  of  arrival.  Vessels  engaged  in  these 
fldiing  voyages  are  allowed,  upon  taking  out  a  licence  firom  the 
East  India  company  for  every  voyage^  to  proceed  15  degrees  of 
east  longitude  from .  the  Cape  of  Good  Hope,  and  as  far  north 
in  the  Indian  ocean  as  30^  south  latitude;  and  on  taking  a  licence 
from  the  South  Sea  company,  to  proceed. 50?  to  the  westward  of 

(1)  Altered  to  14  months  by  28  Geo.  3.  c.  20. 
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C«pb  Horn,  and  as  far  north  in  the  Pacific  Ocean  as  the  eqni- 
noctial  line;  bjut  they  mu&t  neither  cany  out  nor  import  any 
other  goods  than  the  material  for  their  fishery,  and  the  produce 
•  of  it.     Foreigners  accusttxned  to  this  fishery,  aftar  having  beea 

emplcq^  in  it  during  five  years  out  of  British  ports,  and  having 
'  settled  th^  families'  in  Great  Britain,  become  entitled  to  the 
privileges  of  British  subjects,  and  vessds  belonging  to  such 
foreigners,  -after  having  been  five  years  employed  in  the  fisheiy,- 
may  be  licensed  as  British  veasds*  Tlie  times  prescribed  by. 
this  act  for  the  departure  and  arrival  of  15  vessels  engaged  in  the 
southern  whale  fishery,  and  entitied  to  premiums,  according  to 
the  terms  of  the  act,  were  altered  by  28^  Geo.  3.  c.  ^0.  (1)  to  be- 
tween the  Ist  day  of  January  and  die.  1st  of  November  for  the. 
departure;  and  to  any  time  before  the  Ist  of  September  in  the 
next  ensuing  year  for  the  arrival*  The  five  vessels  entitled  to 
another  class  of  premiums  by  the  same  act,  were  in  future  to 
sail  within  the  time  now  prescribed  for  the  15,  and  to  return- 
before  the  last  day  of  the  year  subsequent  to  that  in  which  they 
sailed,  but  so  as  not  to  be  less  than  14  months  out  Additional 
premiums  of  jf  800,  jf  700,  and  M  600,  were  allowed  to  three- 
of  the  20  vessels  above  mentioned,  which  should  employ  four 
months  in  fishing  to  the  westward  of  Cape  Horn,  and  return  on 
or  before  the  1st  of  December  in  the  second  year  after  sailing» 
so  as  not  to  be  less  than  18  months  out  with  the  greatest  quanti* 
ties  of  pure  oil  or  head  matter,,  being  not  less  than  80  tons  at 
the  least.  Vessels  passing  the  Ciqpe  of  Good  Hope  were  now 
permitted  to  go  north  as  far  as  the  equinoctial,  and  east  as  fitf 
as  51°  east  fit>m  London,  and  vessels  passing  Cape  Horn  may 
proceed  north  to  the  equinoctial,  and  west  to  180^  west  from 
London.  They  must  be  provided  with  licences  agreeiJ^le  to  the 
former  act,  from  the  East  India  company  and  the  South  Sea 
company,  and  must  give  bond  to  the  former  that  no  goods  shall 
be  taken  on  board,  except  stores  and  necessaries  for  the  vessels 
and  crews,  and  also  submit  to  be  searched  when  they  call  at  St. 
Helena.  Vessels  of  not  less  than  200  tons. burthen,  intending, 
to  pass  either  of  the  Capes,  maybe  armed  for  their  defence  c^^. 
obtaining  a  licetice  firom  the  admiraliy.  Foreigners  formerly; 
employed  in  the  whale  fishery,  who  mi^t  be  desirous  of  settlings 
with  their  families  in  this  kingdom,  for  the  purpose  of  carrying 
on  mch  fishery,  were  allowed  till  the  1st  of  January*  1790  to 
bring  their  vessels,  if  built  before  the  1st  of  Janu^iy  178S9  Wt. 


(1)  28  Geo*  S.  c.  20.  4  Slsi^h.  An»  Com.  170. 
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eBoeediag  forty  in  all,  and  eadi  carrying  at  least  twelve  men  ae* 
emtonied  to  the  fisheiy,  and  to  have  licences  for  ofiing'  them  in 
die  whale  fishery  only,  and  to  import  the  oil,  ftc  free  of  du^,' 
but  not  to  be  entitled  to  the  premiuBis.  Such  foreigners,  after 
residing  in  Britain  and  carrying  on  the  whale  fishery  for  five 
years,  become  entitled,  on  taking  tl^  oaths  of  allegiance,  to  die 
privil^es  of  British  subjects^  and  to  registers  for  their  vessels, 
which  thenceforth  are  entitled  to  their  premiums*  For  the 
greater  encouragement  to  such  foreigners  to  establish  diemselves 
io  this  country,  each  of  the  eleven  first  vessels  which  dionld 
arrive  were  permitted  to  import  70  tons  of  oil  or  head  matter, 
the  produce  of  marine  animals  caught  by.  the  crews,  for  which 
die  first  six  were  to  pay  no  duty,  the  next  two£S  per  ton,  and 
the  remaining  three  j^iO  per  ton,  on  the  owners  giving  b<»id, 
witb  securi^  to  settle  themselves  and  their  crews  in  Ch-eat 
Britain. 

The  account  of  the  shipping  employed  in  the  GreenlandifhxXe, 
fishery,  and  the  sums  expended  in  bounties  after  1770  to  1788, 
will  be  found  in  the  work  we  have  so  often  referred  to  (1). 
War  spears  to  have  had  considerable  efiect  in  diminishing  the 
number  of  the  British  whale  fishing  vessels.  But  the  whale 
fishery  of  the  Dutch,  when  they  are  at  war  with  Great  Britain,  is 
totally  suspended,  or  carried  on  under  neutral  flags*  The  view 
of  the  southern  whale  fishery  from  its  commencement,  (2)  quoted 
in  the  last-mentioned  work ,  shews  the  number  and  tonnage  of  the 
vessels  employed,  the  quantity  of  oil  produced  by  it,  and  also 
the  bounties  paid  for  die  encouragement  of  it.  Till  the  year 
1781y  all  the  vessds  belonged  to  London :  and  no  vessels  have 
ever  been  fitted  out  firom  Scotland  for  this  fishery.  In  1789  (8) 
an  act  passed  to  declare  vessels  employed  in  the  whale  fishery 
in  the  Greenlafkd  Seas  and  Da^is'js  Straits,  and  sailing  on  or 
before  the  10th  of  April,  capable  of  receiving  the  boun^,  thou^ 
they  do  not  remain  in  those  seas  longer  than  16  weeks  afj^r 
the  day  of  their  sailing  firom  the  ports  9i  which  they  cleared 
out;  and  though  they  may  not  have  obtained  the  quantity,  of 
oil  required  bythe  former  act.  (4)  The  three  vessds  entitled 
to  premiums  by  the  28  Geo.  S«  c.  20.,  for  fishing  for^whal^,  &c 
to  the  westward  of  Cape  Horn,  were  not  in  fixture  to  be  obliged 
to  remain  out  longer  than  16  months.     The  acts  (5)  for  encou- 


(1)  4  Macph.  An.  Com.  180.        An.  Com.  187. 

(2)  Id.  ibid.  (4>  28  Geo.  3.  c.  20. 

<3)  29  Geo.  3.  c.  53.   4  Macph.        (5 )  4  Macph.  An.  Com.  222. 
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knging  and  regulatiiig  the  fishery  in  the .  Greenland  Seas  and 
Davis's  Straits,  continued  till  25  December  1792.  The  har- 
pooners,  line  managers,  and  boat  steerers  belonging  to  die 
Greenland  and  Davis's  Straits  vessels,  were  exempted  firom  being 
impressed  while  sailing  in  coasting  vessels,  during  the  intervals 
between  their  whaling  voyages,  as  were  also  seamen  for  the  cur- 
rent season,  after  being  regularly  shipped. 

In  1791  (1)  a  fishery  for  spermaceti  whales  on  the  coast  of 
New  South  Wales  was  commenced  .by  Captain  Melville,  com* 
mander  of  the  Britannia,  a  ship  belonging  to  Messrs.  Enderby 
and  Scms,  the  first  British  merchants  who  adventured  in  the 
southern  whale  fishery.  Having  discovered  in  his  passage  to 
Port  Jackson  with  a  load  of  convicts,  that  the  spermaceti  whales 
are  more  abundant  in  the  seas  adjacent  to  that  country  than 
near  the  coasts  of  South  America,  he  sailed  fix)m  that  port  on  a 
whaling  expedition,  and  was  foUowed  by  several  other  vessels, 
whicht  like  his  own,  were  fitted  for  the  whale  fishery,  and  ac- 
cording to  the  original  destination  of  their  voyages,  were  to  have 
strelehed  across  the  Pacific  ocean  to  the  coast  of  Peru  on  that 
pursuit.  Captain  M.  got  only  one  out  of  four  whales  that  he 
killed,  nor  were  the  other  vessels  more  successful,  owing  to  the 
very  tempestuous  weather,  while  they  were  out.  But  they  were, 
sufficiently  encouraged  to  consider  those  seas  as  very  favourable 
for  the  prosecution  of  the  most  valuable  branch  of  the  whale 
fishery. 

By  the  32d  George  3.  (2),  the  acts  26  and  29  Geo.  3.,  for 
encouraging  and  regulating  the  Greenland  fishery,  were  conti- 
nued in  force  till  the  25th  December  1798,  with  the  following 
r  alterations :  The  boun^  was  reduced  to  25s.  per  ton,  to  con- 

tinue at  that  rate  from  die  25th  December  1792  to  85th  Decem- 
ber 1795,  and  thenceforth  .till  the  expiradon  of  this  act  to  20s. 
per  ton ;  a  limited  number  of  harpooners,  line  managers,  boat 
steerers^  and  seamen  belonging  to  vessels  employed  in  the  whale 
fishery,  were  exempted  fi:*om  being  impressed  in  the  intervals  of 
their  voyages.  The  whaling  boats  are  declared  not  liable  to 
seizure,  though  of  a  construction  fitted  for  the  purposes  of  smug- 
glings if  laid  up  after  the  fishing  voyages  in  the  places  ap- 
pointed (3). 

(i)  4  Macph.  An.  Com.  227.  (3)  32  Geo.  3.  c.  22.  s.  6.  and 

(2)  32  Geo.  3.  c.  22.  4  Macph.    see  55  Geo.  3.  c  45.  s.  6. 
An.  Com.  233. 
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Jn  1793  (1),  by  S3  Geo.  8.  c.  52.  vessels  engaged  in  the 
southern  wkale  fisheiy,  and  licensed  agreeably  to  former  acts  (2), 
have  the  liberty  of  passing  Cape  Homi  and  sailing  to  die  north- 
ward of  the  equator,  and  as  far  west  as  180°  of  longitude  fitmi 
Egypt.  By  the  (3)  33  Geo.  3.' the  same  premium  formerly 
allowed  to  vessels  engaged  in  the  southern  whale  fishery,  and 
permitted  to  sail  in  the  Pacific  Ocean  only  as  far  north  as  the 
equator,  was  extended  to  those  which  in  virtue  of  the  recent 
act  ibr  renewing  the  East  Inditf  company's  exclusive  trade  should 
sail  beyond  it. 

By  the  34  Geo.  3.  (4)  it  was  enacted,  that  in  consideration  of 
the  difficulty  of  procuring  the  fiill  complement  of  men  required 
by  law  to  be  mustered  on  board  vessels  fitted  out  for  the  whale 
fishery  in  the  Oreenland  Seas  and  Davis's  Straits  at  the  port  of 
outfit,  such  vessels  are  allowed  to  sail  with  a  deficiency  of  three 
men  for  every  50  tons  of  their  burthen,  and  to  fill  up  their  com- 
plement in  the  firth  of  Clyde,  Loch  Ryan,  Lerwick  in  Shet- 
land, or  Kirkwall  in  Orkney.  On  their  return,  those  men  may 
be  landed  at  their  respective  homes,  and  on  producing  a  certi- 
ficate from  the  officers  of  the  customs  at  the  ports  where  they 
were  landed,  of  the  number  of  men  who  were  on  boards  the 
vessels  are  entitled  to  the  bounty,  as  much  as  if  the  men  had  been 
on  board  during  the  whole  voyage. 

• 

Iii  1794  (5),  the  merchants  of  London  concerned  in  the  whale 
fishery  in  the  Pacific  Oceatiy  presented  a  memorial  to  the  com- 
lAittee  of  the  privy  council  for  trade,  setting  forth  the  harddi^ 
-seamen  are  liable,  to  in  long  voyages  from  the  want  of  land  air, 
firesh  food,  &c.,  and  requesting  that  a  proper  officer  might  be 
appdnted  to  discover  the  best  harbours  near  the  fishing  grounds 
Jn  the  Pacific  Ocean,  where  their  vessels  mi^t  be  refitted,  and 
the  seamen  refreshed,  without  hegffng  the  fiivour  or  incurring  the 
jealousy  of  the  Spaniards,who  clogged  the  indulgencethey  afforded 
to  the  whalers  of  taking  in  wood  and  water,  &c«  with  so  many  re- 
strictions as  to  be  scarcely  beneficial,  and  who  were  expected  to 
withdraw  entirely.  Captain  Colnett,  one  of  Captain  Cook's  of- 
ficers, after  a  voyage  for  the  purpose,  reported  the  fcdlowing 
islands  as  the  most  proper  for  vessels  employed  in  the  fishing  tor 

.     (1)  4  Macph.  An.  Com.  273.    An.  Com.  280. 

^Geo.3.  c.  52.  "    (4)  34 Geo. 3.  c. 22.    4Macph.  , 

(2)  Ante  346.  An.  Com.  296. 

X3)  33  Geo.  3.  c.  58.   4  Macph. '      (5)  4  An.  Com.  329 
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wbalesj  espedally  the  spermaceti  kbd,  to  stop  at  to  refit  or 
procure  wood,  water,  or  refreslmients,  viz.  Staten  island,  near  the 
south  extremity  of  America ;  Mocbo  Island ;  Lobos  Islwd ;  the 
duiter  called  the  Gallapagos,  *  supposed  to  be  the  general  ren- 
dezvouBof  the  spermaceti  whales  for  bringing  forth  dieir  young; 
and  in  particular  James  Island,  as  having  greatest  plenty  of  water ; 
the  island  of  Cocos  Socoro  and  Quibo,  which  last  is  rather  too 
near  the  Spanish  shore. 

The  bounties  for  the  encouragement  of  fitting  out  vessels  for 
the  southern  whale  fishery,  allowed  to  a  limited  number  of  vessels^ 
were  altered  as  follows,  by  S5  Geo.  8*  (I)  viz.  To  each  of  the  five 
vessels  of  those  cleared  out  between  the  1st  of  January  and  the 
51st  of  December,  proceeding  to  the  southward  of  the  equator, 
and  returning  into  port  before  the  81st  of  December  in  the  en- 
suing year,  which  have  the  greatest  quantities  of  pure  oil  or 
head  matter,  from  whales  or  odier  creatures,  notkss  than  20  tons 
in  every  sudi  ship  or  vessel,  ^800«  To  each  of  the  five  having  the 
next  greatest  quantities,  i£^200.  To  each  of  the  five  having  the 
next  greatest  quantities,  £\Q0.  To  each  of  the  five  vessds  sail* 
ing  in  the  time  before  mentioned,  proceeding  beyond  the  80*  of 
south  latitude,  and,  after  having  been  14  months  out^  retuining 
before  the  8 1st  of  December  of  the  second  year  after  deariHg 
out,  having  the  greatest  quantities,  i^400.^  Competitors  for 
the  above  premiums  must  have  at  least  20  tons  of  pure  oil  and 
head-matter.  To  die  one  vessel  sailing  in  the  time  before  men- 
tioned, proceeding  to  the  Pacific  Ocean,  continuing  four  montUs 
there  upon  the  fishery,  and,  after  being  16  months  out,  return- 
ing before  the  8 1st  of  December  in  the  ^econd  year  aft^r  clearing 
out,  having  the  greatest  quantity  of  pure  oil  and  head-matter, 
j£600.  To  each  of  the  seven  vessels  acting  as  the  one  l&t-men^ 
tioned,  and  having  the  next  greatest  quantities,  not  being  lesa 
in  the  whole  than  80  tons  to  each  vessel,  £B00 ;  and  vessda 
complying  with  the  conditions,  &c.  of  the  act,  need  not  be  spedally 
cleared  out  for  the  latitudes  specified ;  and  every  such  ship  shall  be 
navigated  by  three-fourths  subjects;  or  if  dearing  out  firom  a  port 
ill  Great  Britain,  by  foreign  protestants,  on  taking  the  oath  of 
allegiance,  and  making  another  oath  before  the  collector  and 
another  prindpal  officer  of  the  customs  at  the  port  of  clearing  out^ 
on  their  first  voyage^  that  they  intend  to  settle  in  Great  BritaiA 
assubjects;  on  their  second  or  subsequent  voyage,  that  they  have 


■  ■■i. 


(1)  35  6eo.  3.  c.  92*  4  Macpb.  An.  Com.  346,  7* 
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actuttDy  so  done,  and  taken  the  oath  of  allegiance.     The  eightli 
aectioQ  provides  that  no  premium  shall  be  paid  on  account  of 
anj  ship  employed  in  these  fisheries,  unless  such  ship  shall  have 
OD  board  an  apprentice^  indentured  for  three  years  at  leasts  for 
erery  50  tons  burthen,  every  such  apprentice  not  exceeding  the 
age  of  18  years  nor  being  under  14  years  at  the  time  he  shall 
be  so  indentured,  and  having  proceeded  on  and  continued  the 
iviide  of  the  voyage,  both  out  and  home,  for  which  any  such 
premium  diall  be  daimed,  udiess  such  apprentice  died  or  de* 
serted  during  such  voyage,  to  be  verified  on  oath  of  the  master, 
mate,  and  two  mariners,  or  by  the  oaths  of  the  master  and  mate 
at  the  port  of  return;  and  masters  permitting  apprentices  to  quit 
thdr  service  before  the  expiration  of  the  term  of  binding,  forfeit 
jf  50  for  each  ofience,  except  he  be  discharged  before  some 
magistrate,  o|r  turned  over  from  one  party  to  another  concerned 
m  the  fisheries,  to  serve  the  remainder  of  his  time  therein.    The 
name  of  the  ship  onboard  which  to  serve  must  be  in  every  inden* 
tire  of  apprenticediip  before  the  premium  can  be  received  (I), 
and  an  apprentice  whose  time  expires  during  a  voyage  shall  be 
ooosider^  an  apprentice  for  the  whole  voyage  (2).     To  entitle 
a  vessel  to  the  bounties,  a  log-book  must  be  kept  on  board,  and 
the  time  and  latitude  of  taking  whales  must  be  delivered  to,  and 
verified  on  oath  before  the  collector  of  customs  at  his  port  of 
^scharge  (3).    In  case  any  such  vessel  shall  meet  any  ship  of 
war,  the  master  shall  produce  the  log-book  for  the  purpose  of 
the  commander  of  the  king^s  ship  making  a  memorandum  of  the 
time  of  shewing  the  same  to  him,  and  the  same  in  any  port 
where  there  is  a  British  consul  or  other  chief  British  officer  (4)« 
The  master  and  mate,  or  the  master  and  mate  and  two  mariners, 
where  the  latter  can  be  procured,  of  the  ship,  must  declare  on 
oath,  on  the  importation  of  any  oil  or  head-matter  into  Great 
.  Britain  from  the  said  fishery,  before  the  collector  and  another 
principal  officer  of  the  customs,  from  what  port  and  at  what  time 
die  ship  cleared  out,  and  that  the  oil  and  head-matter  is  the 
produce  of  whales  and  other  creatures  actually  killed  fay  the 
crew  of  such  ship  only,  at  the  times  and  Iatitu(3es  in  the  log-book 
described  (5) ;  and  any  master,  &c«  knowingly  receiving  on  board 
any  oil  or  head-matter  not  bonA  Jide  caught  by  crew  of  his 
sh^  shall  fqr&it  ^£500  to  the  person  informing  within  a  month 
«f  the  ship's  being  reported  at  tiie  customs,  and  any  sum  4ue 

(1)  Sect.  9.  (4)  Sect.  12. 

in  Sect.  10.  (6)  Sect  13. 
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from  the  owner  to  the  master  must  be  paid  by  them  towards 
the  penalty  by  him  incurred,  or  else  account  to  the  collector  £ar 
any  sum  paid  to  the  master  (I).  Oil  or  head-matter  of  whales 
caught  northward  of  the  equator,  or  S6^  south  latitude,  or  ib 
any  part  of  the  Atlantic  by  a  ship  doubling  Cape  Horn,  is  to 
be  considered  as  part  of  die  oil  and  head-matter  to  entitle  the 
vessel  to  the  bounty,  &c«  (2).  It  is  also  provided  that  the  com- 
missioners of  the  customs  in  England  and  Scotland  shaU  pay  the 
premiums  (S) ;  and  that  none  shall  be  paid  except  claimed  within 
two  months  in  writing,  and  the  paym^it  is  to  be  made  witiun  a 
month  after  such  claim  (4).  A  licence  from  the  East  India  com- 
pany was  necessary  to  sail  to  the  eastward  of  the  Cape  of  Good 
Hope  and  westward  of  Cape  Hon^  and  a  bond  in  penalty  of 
jf  2000  was  required  to  be  taken  against  any  other  merchandize 
being  put  on  boards  except  stores,  &c.  (5) :  all  ships  exceeding 
the  limits  fixed  by  this  act  (6),  unless  driven  by  stress  of  weather 
and  returning  with  all  possible  speed,  or  licensed  ships  taking 
on  board  merchandize,  were  declared  liable  to  forfeitures,  as 
within  the  limits  of  East  India  compan/s  exclusive  trade  (7)« 

The  same  act  provides,  that  if  any  persons  not  exceeding  40 
families,  not  being  subjects  of  his  Majesty,  and  heretofore  em- 
ployed at  least  three  years  in  carrying  on  the  whale  fishery,  and 
being  owners  of  any  ship,  intending  to  reside  in  diis  kingdom 
with  their  families,  not  exceeding  40  in  the  whole,  for  the  pur- 
pose of  continuing  to  carry  on  such  fishing  from  thence,  should, 
before  the  end  of  the  year  1798,  come  to  the  port  of  Milford,  in 
the  county  of  Pembroke,  with  their  families,  and  with  their  vessels, 
not  exceeding  20  in  number,  built  before  the  1st  January  17959 
and  each  of  them  manned  by  at  least  12  seamen  or  fishermen 
accustomed  to  the  fishery,  they  should  be  allowed  to  import 
their  goods,  furniture,  and  stock,  without  paying  their  duty, 
and  their  oil,  head -matter,  whale  fins,  and  other  produce  of 
their  fishery,  on  paying  the  duties  payable  by  British  fisherman, 
and  giving  security  for  their  residence  at  least  three  years  in 
Great  Britain  (8).  They  (9)  were  also  allowed,  on  taking  oaths 
of  allegiance  to  His  Majesty,  to  have  their  vessels  registered 


(1)  Sect.  14.  (8)  35  Geo.  3.    c.  92.   s.  36. 

(2)  Sect.  15.  4  Macph.  An.  Com.  347.    As  t»  a 

(3)  Sect.  16.  regulaoon    of    this    nature,    see 

(4)  Sect.  17.  4  Macph.  A.  C.  344.  in  notes. 

(5)  Sect.  21.  .                              (9)  Sect.  37.     4, Macph.-  An. 

(6)  Sed  ?id.  post,  42  Geo.  3.        Com.  347.  et  vid.  post, .  5 1  Geo.  3. 

(7)  Sect.  22.  c.  34.  s.  8.  and  52  Geo.  3.  p.  103. 
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'wben  fitted  ottt  for  whaling  voyages,  and  were  thereupon  en^ 
tided  ta  the  piemiums  granted  to  British  fishermen,  and  in 
to  all  the  righits  and  privileges  of  natural-born  sub- 


Hie  premiums  for  die  encouragement  of  the  Southern  whale 
fishery  (1)  were  further  regulated  by  the  88  Geo.  S.  c.  57.  viz. 
to  each  of  the  four  vessels  of  those  cleared  out  between  the  1st 
of  January  and  the  Slst.pf  December  in  the  years  17999  1800» 
and  ISOly  proceeding  to  the  southward  of  the  equinoctial  line^ 
and  returning  into  port  before  the  1st  of  December  in  the  year 
solneqaent  to  that  in  which  she  was  cleared  out,  which  should 
bare  the  greatest  quantity  of  pure  oil  or  head-matter,  i£'80O. 
7oeadiof  the  four  having. the  next  greatest  quantity,  #6200« 
Toeachof  the  four  having  the  next  greatest  quantity,  ^100. 
And  to  each  of  the  four  vessels  sailing  within  the  above  men«* 
tioned  tinie,  and  proceeding  bqrond  the  86th  degree  of  south 
latitnde,  carrying  on  the  fishery,  and  after  being  H  months  out 
xetaming  before  the  8l8t  of  December  in  the  second  year  after 
dening  out,  having  the  greatest  quantity  of  pure  oil  and  head- 
SMlter,  j64>00.  To  the  one  vessel  sailing  within  the  time  above 
aioi^oiied  in  the  year  1799»  or  the  six  following  years,  proceed^ 
iaglieyond  Cape  Hom^  and  fishing  four  months  in  the  Pacific 
Ocean,  or  beyond  the  Cape  of  Good  Hope,  and  carrying  on  the 
tUbeqf  during  four  months  to  the  eastward  of  105^  of  east  longi* 
tilde  Ivom  Londcm,  and  after  being  sixteenmonths  out  returning 
befove  the  81st  of  December  in  the  second  year  after  clearing 
imtf  with  the  greatest  quality  of  pure  oil  and  head-matter,  j6600. 
To  each  of  the  nine  vessels  acting  in  all  respects  as  the  one  last 
mentiimed^  and  having  the  next  greatest  quantities,  £SQO. 

The  vessels  fishing  in  the  South  Atlantic  Oc^n  must  have  at 
least  20  tons  of  pure  oil  and  head-matter,  and  those  fishing 
beyond  Cape  Horn  or  the  Cape  of  Good  Hope,  must  have  at 
thirty  tons,  to  entitle  them  to  the  premiums,  and  the  whole 
be  the  produceof  whales  or  other  marine  animals  actually 
taken  by  the  crews  of  the  vessels.  The  vessels  passing  the  Cape 
of  Good  Hope  are  now  pennitted  to  extend  their  cruise  beyond 
51*  east  longitude  from  London,  but  must  not  go  to  the  north- 
ward of  15*"  southlatitude,  anywhere  between  the  longitudes  of  51* 
and  IW  east  Icmgitude  firom  London,  and  those  passing  Cape 


(1)  4  Macph.  An,  Com.  444,     38  Geo.  3.  c.  57. 
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Horn  must  aho  avoid  that  part  ef  the 
those  Hmit».  The  cpeom'iigci»enis  ><ldou»ty>g€ea,8;  e«9S;^^.> 
to  foreign  fisfaermen^  not  esuxeiiag  49  in  Monber,  to 
with  their  fiimilies,  vesseLs,  &c.  was  contiDued,  and  the  time  a]l< 
for  their  arrival  was  extended  to  the  Slst  December  I8O59  a^^ 
their  vessels  to  the  number  of  SO  were  admisuble^  if  bsilt  before 
let  January  1798.  Tike  act  S9  Geo.  S.  6. 76*  (2)  Tabfe  A.  in^ 
posed  a  tax  of  I6».  10d«  pertOB}  oontaining  ^tUQ'  giiBoiH,  ok  ail 
train  oil*  or  blnbber^  fish  oiI|  or  (A  of  seaby  or  odier 
living  in  dte  seas,  not  oiherwiseenmBemled!  or  dmcribei 


Ita  1799  (d)i  the  act  for  therapport  and  eoeonragemcBt  ofi 
ftheries  in  tiie  Greetdand  Seaaand  Dms^i  Straila  (as  anmidai 
fay  the  act  M  Geo.  9.  e.  M.)  wa»  emtimied  till  Ktii  I>eoea»> 
ber  1809,  bjr  89  Geo.  8.  a  101.     Thia  year  wa»  MmailcBble 
for  great  success  in  the  Greenlafid  wRalefisbeiy  (4).    Tilt  KU 
sliipe^  in  particidar,  cau^t  a  proc^;ioiia  nvmber  of  whale*  aod 
seals,  and  also  some  beart  and  sea  umcornsv    N(xr  w«a  tfas 
unusual  abundance  of  whales  confined  to  tifee  Greenhmd  seaat 
nbout  200  small  ones,  fiom  eight  t»  twantf  ftet  leng^  wm  ihwn 
selves  aground  at  IVesta  Soimd,  in  Fellar  one  of  the  ShetlMd 
islands,  and  aflbided  a  good  prize  to  tbe  natives.  The  W^m^  fU 
c.  45;  (5)  continued  the  act  for  the  eneourageramt  oftheOfcsM 
land  fishery  till  25tii  December  1801.     The  ask  86»  Gbai  Si 
c.  76.  (6),  which  we  have  seen  Onposed  a  dutf  of  166^  lod;^  p« 
ton  on  the  importation  of  the  oil  or  blubber  of  wluikfl^  flfau, 
being  found  to  lay  a  very  miequal  borlik^  on  tile  Gniniiiaml 
whalers,  whose  practice  it  is  to  brxnghovae the  blubber,  to b« 
ajEter^rds  boiled  dctwn  to  oil ;  whereas  the  Southern  wlodets^ 
in  the  course  of  their  long  passage  homeward,  manu&otttre  thair 
oil  on  board ;  it  was  now  enacted,  that  the  former  dioold  pay  the 
duty  according  to  the  quantity  of  oil  obtained  frem  the  Uttbber 
after  their  arrival.     By  48  Geo.  8.  c  90.  (7))  any  ship  or  vess4 
fitting  and  clearing  out,  and  licensed  conformsbiy  to  the  pte^ 
ceding  acts,  and  sailing  to  the  eastward  c^  the  Cape  of  Good 

(1)  35  Geo.  3.  c.  92.  8  Geo.  3.  (6)  38 Geo.  3.  c.  7^.  4]lbeph. 
c.  5f.  Aiik  Com.  495.  A.n«  1798* 

(2)  38  Geo.  3.  c  7^.  and  see  (7)  43  Geo..3.  c.  90.    Mdote* 
4  Mfiiepb,  An.  Com.  495.  post.  fiore,    tit.    Fishery.      See    also 

(3)  4  Macpb.  Ad.  Com.  A77,  8.  42  Geo.  3.  c.  18.  45  Geo.  3.  c.  34. 
39  Geo.  3.  c.  101.  &  0.35.  2  Bfarsh.  Repa  440.   GillfwDMa^ 

(4)  4  Macph.  An.  Com.  AB^.  lop ;  and  see  further  extension  of 

(5)  40  Geo.  3.  c  45.     4  An.  limits,  51  Geo.  3.  c  3i.  s.  5.  poet. 
Com.  494. 
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Hepe^  &it§  ianhg  poftied  iMyond  ISf  deydw  east  longkude^ 
Buj  paas  to  the  nortihward  a»  fiif  at  me  degree  of  aortheni  kk 
tiCnde^  but  no  further  to  the  northward  until  such  ship  or  vessel 
shall  have  sailed  or  passed  fo  the  eetsC^rftrd  of  180  degrees  east 
longhnde  from  London.  The  47  Geo*  S*  e.  2^.  (1)^  intro* 
duces  certain  oon(&tions  on  vH^ich  a  proportion  of  the  harpoooevs 
in  the  Greenland  a;&d  Davis^s  Straits  fisheries  shall  be  pro- 
jected from  impress,  andf  continued  the  pfomions  of  the  seteral 
acts  in  the  note.  Anodier  act  (2)  wa^  i^  passed  in  this  year; 
to  enable  BrttislK-buift  sfiips  to  paai  ihe  Straits  of  Mageihai 
or  roand  Gape  Horn,  in  ordef  to  carry  on  the  fisheries  in  the 
ftetfc  ooeaiti  trithont  licence  firom  dbe  East  India  or  SovthSea 
Mmpanies.  By  statute  42  Geo.  $•  c.  l04.  (S)  the  aet  (4)  relaliag 
la  foreign  fishermen  residing  at  Milfe^d  Haven  is  extended  to 
l)ecdttber  31,  1805.  If  any  persoir  whatever  tim&  knowini^ 
^he  (ft  grtfnt  sfny  Use  eeriificate  or  certificaies  finr  any  of  the 
pttposes  of  dl&  act,  such  person  shsfi  forfeit  j^500,  and  be 
MQldered  incapable  6f  serving  hfis  Majesty  is  nsxy  oSce  whal^ 
efet;  tani  if  any  ptetson  shaU  counterfeit^  erase^  aker,  or  fiiUfy 
Mitf  certificate^  be  shsflf  for  every  such  oftuce  forfat  j^500,  and 
every  duflfarcertiificate  shall  be  invalid,  s.  S8.  The  45  Geo.  3.  {B\ 
gtfteabtmtttyofi^fiOO  to  the  first  of  ten  other  slups  fitted  out 
tUtSkt  the  existing  regulafioiui  of  the  southern  whale  fishery^ 
dodl^Hng  Cape  Horn,  or  pausing  the  Straits  of  MageUan^  fto»> 
mid  tettcmiXig  ia  not  less  floti  sixteen  mcxaths;  ^£'500  each  to 
it:€  oduer  nine;  gave  certain  protections  to  apprentices  in  such 
Hdseti^;  and  extended  the  benefits  of  the  35A  38  Geo.  3.  to 
^lapB  reCtiming  fi^<Hn  the  fidiery  to  ports  kt  Ireland.  In  I8IO9 
an  act  (6)  pamed  to  continue  the  acts  therein  mentioned  re- 
lating to  Greenland  and  Davis's  Straits  fineries,  till  35tli 
iMarch  1815.  In  18lt  (7),  an  act  passed  to  continue  the 
58  Geo.  3.  c  ST.  for  encouraging  the  soathem  whale  fisherieli 


(1)  42  Oeo.  3.  c.  22.  s.  2.  a.  d. 
1802,  continuing  2tf  Geo.  3.  c.  41. 
9f  6ee.  3.  e.  53.  32  Geo.  3.  c.  22. 
aar  continued  by  41  Geo.  3.  e.97. 
tiU  25  Dec.  1804. 

(2)  42  Geo.  3,  0. 77.  sed  vid. 
53  Geo.  3.  c  155.  Sb  32l  post. 

(3)  Moiitefion$»  tit.  Fishery. 
42  Geo.  3.  c.  104. 


(4)  Ante,  352. 

(5)  e.  34.  4fl  Qeok  3.  e.  96. 
35Geo.3.  c  92.  38 Geo. 3. c.  57. 
&  42  Geo.  3.  c.  18.  8. 1. ;  the  whole 
of  these  prorisions  were  continued 
by48Geo.3.  cl24. 

(67  50  Geo.  3.  c.  1 1,  sad 
c  108.  and  1  M.  &  9«  323. 
(7)  51  Geo.  3.  c.  34. 
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and  to  give  pnemioms  to  sixteen  vessek  under  tbe  limitatiGDs  of 
that  actand  of  the  35  Geo.  d.  c  92.  (1} 

The  52  Geo*  S.  (2)  enacts,  that  ships  shall  not  lose  the  benefit 
of  fishery,  though  the  master  and  mariners  thereof  may  not 
have  taken  the  oaths  required  of  foreigners;    and  it.  being 
expedient  to  annul  the  remaining  necessity  of  taking  any  par- 
ticular  oaths  by  foreign  mariners^  except  that  of  all^iance  by 
'   the  master^  another  act  was  passed  (3),  entitled  <<  An  Act  for  the 
more  easy  manning  of  ships  employed  in  the  Southern  whale 
fishery/'  which  repealed  the  last-mentioned  act,  only  imposing 
the  oath  of  all^riance  on  the  master  to  entitle  him  to  the  benefit 
of  the  bounties  under  35  Geo.  8.,  &c    The  great  East  India  act 
of  the  53d  of  the  King  (4)  extended   the  permission  to   the 
southern  whale  vessels  to  sail  in  all  seas   east  of  Cape  of 
Good  Hope^   and. westward    of  Magellan,  according  to  the 
35  Geo.  3.  (5)  but  appoints  limits  within  which,  for  the  pro- 
tection of  the  East  India  Company's  trade,  no  vessel  must  pass 
without  a  licence  from  the  India  Board  of  Directors,  restrains 
all  vessds  less  than  350  tons  burthen  from  passing  east  of  Cape 
of  Good  Hope  or  west  of  the  Stnuts  of  Magellan,  and  points  out 
several  places  where  whale  ships  may  not  touch  without  such 
licences.    The  55th  of  the  King  (6)  continued  the  premiums 
given  by  the  51  Geo.  3*  (7)  and  35  Geo.  3.  (8)  till  the  31st  ni 
December  1819,  and  gave  jf  300  premium  for  each  of  eight  ships 
annually  sailing  to  the  southward  of  the  equator,  and  there 
carrying  on  the  fish^y,  and  bringing  home  not  less  in  all  than 
SO  tons  of  oil :  jf  400  each  to  four  ships  so  employed  to  the  south- 
ward of  36  degrees  of  south  latitude :  JBSQO  to  any  one  of  ten 
ehips,  which  doubling  Cape  Horn  and  remaining  four  months, 
to  the  west,  or  doubling  the  Cape  of  Good  Hope  and  remaining 
to  the  eastward  of  105  degrees  of  east  longitude  from  London 
during  the  space  of  four  months,  shall  bring  home  the  greatest 
cargo  of  not  less  than  30  tons  of  oil :  j£500  to  each  of  the  other 
nine  vessels  which  shall, so  sail  and  arrive  and  bring  home  the 
next  greatest  quantity,  not  less  in  the  whole  than  30  tons.    Tlie 
same  act  (9)  gave  the  benefits  of  the  35th  and  51st  of  the  King 

(1)  35  Geo.  3.  c.  92.  (5)  Ante,  352. 

(2)  52  Geo.  3.  e.  103.    a.  o.        (A)  65  Geo.  3.c  45^ 

1812.  (7)  51  Geo. 3.  c.34. 

(3)  53  Geo.  3.  c.  111.   a.  n.        (8)  35  Geo..S.  c.  92. 

1813.  (9)  Sect.  5.  .         . 

(4)  53  Gto.  3.  c.  155.  s.  32. 
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to  any  ships  returning  to  any  port  in  Ireland,  as  if  such  ships 
liad  returned  to  any  port  in  Great  Britain. 

It  has  been  observed  (1)  that  the  Greenland  fishery  of  Eng- 
land has  been  upon  the  decline,  whilst  that  of  Scotland  has 
been  on  the  advance  the  last  few  years,  and  the  southern 
whale  fishery  is  stationary.  The  great  and  increasing  im- 
portation of  tallow^  the  depreciation  in  the  price  of  whalebonej 
and  the  impress  of  sean^en  in  time  of  war,  have  all  tended  to 
cause  the  decay  in  the  Greenland  fishery ;  that  of  the  South  Sea 
is  encouraged  by  high  bounty,  yet  still  it  had  not  increased^ 
although  it  has  been  prevented  from  decay.  Two  millions  of 
money  have  annually  been  drawn  from  this  country  in  payment 
to  Russia  for  tallow  imported.  (2) 

With  regard  to  the  customs  of  the  whale  fisheries,  we  find  it 
laid  down  in  Macpherson's  Annals  of  G>mmerce  (3),  that  in  the 
South  Sea  fisheries  when  two  ships  strike  the  same  whale,  one 
with  a  loose  harpoon  and  the  other  pursues  and  kills  it,  it  is  by 
custom  of  that  fishery  divided  between  them.  The  customs  of 
the  whale  fisheries  were  much  canvassed  in  the  case  of  Fennings 
and  others  v.  Lord  Grenville  (4),  which  was  an  action  of  trover 
for  a  whale,  half  a  whale,  and  certain  quantities  of  whale  flesh, 
blnbber,  oil,  spermaceti,  and  whalebone.  It  appeared  on  the  trial 
at  Guildhall  before  Mansfield,  C.  J.,  a.  d.  1807,  that  the  plaintiA 
were  owners  of  the  William  Penning,  and  the  defendants  of  the 
Caerwent,  both  being  ships  employed  in  the  year  1805  in  the 
southern  whale  fishery  among  the  Gallapagos  Islands.  While 
the  captain  of  the  plaintifis  ship  was  engaged  in  killing  a  whale^ 
he  struck  another  one  of  a  shoal  with  an  harpoon,  made  fast  by 
a  sboTt  line  or  warp  to  a  small  buoy  called  a  drong.  The  wound 
caused  the  fish  to  struggle  with  the  harpoon  for  a  considerable 
time,  and  the  drong  floating  on  the  water  marked  its  course,  so 
that  it  was  with  the  more  certainty  followed  and  killed  by  the  mas- 
ter of  the  Caerwent  They  extracted  firom  it  the  oil  and  valuable 
matter,  but  rendered  no  part  to  the  plaintiffii.  Numerous  wit^ 
neases  deposed  that  a  custom  had  universally  prevailed  in  these 
seas;,  from  the  origin  of  the  fishery  till  a  very  few  years  past,  that 
the  party  who  first  struck  the  fish  with  the  drong  should  reeeire 


(1)  3  Adolph.  279.  (4)  Fennings  and  others  f.  Lord 

(2)  Oddy,  24.  Grenville,  1  Taunt.  241. 

(3)  VoL  3. 131 .  note  a.  n.  1 725. 
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oBe  luiJf  of  it  from  die  party  wko  killed  it ;  other  witnesaes 
swore  that  since  1792^  many  captains  6f  ships  employed  amofig 
the  Gallapagos  Islands,  among  whom  was  an  American^  had 
usually  i^eed^  that  striking  a  fish  with  a  drong  should  not  enlide 
the  striker  to  a  share.  In  1805,  the  master  of  the  Ca^rwent  aii4 
five  or  six  English  captains,  of  whom  the  master  of  the  WiQlain 
Penning  was  not  one,  had  acceded  to  these  terms,  on  th^  ar- 
rival at  the  fishing  station*  But  the  plaintiff  obtained  a  verdict 
for  the  value  of  a  moiety  of  the  fish.  It  appeared  in  the  aigument 
(1)  on  shewing  cause  ^g^unst  the  new  trial^  that  the  custom  of 
die  Greenland  trade  is  exactly  the  reverse  of  that  in  Hae  Southern 
whale  fishery.  There,  while  the  harpoon  remains  in  tjie  fish, 
and  the  line  continues  attached  to  it,  and  also  continues  in  the 
power  or  management  of  the  striker,  the  whale  is  what  is 
termed  a  fisist  fish ;  and  diough,  dtaing  that  time^  struck  by  an 
harpooner  of  another  sh^,  and  she  afterwards  bir^aks  from  the 
first  harpoon  but  remains  fiust  to  the  second,  the  seccoid  baipooa 
IS  called  a  fijendly  harpooi^  and  the  fish  is  the  property  of  die 
fir^t  striker  and  of  him  alone.  Bat  if  the  first  h^ippon  or  line 
bneaks^  or  the  line  attadied  tp  d^e  haipoop  is  not  in  the  |power 
of  the  strikeTy  the  fish  is  a  loose  fishp  and  will  be^me  the  pro- 
perly  of  any  other  person  who  strikes  and  obtains  it;  and 
Quunbre  J.  observedf  that  there  muat  pf  necessity  b^  a  custom 
JO  these  things  to  govern  the  sutjjects  of  England  as  well  anu)ng 
dl^mselves  as  in  their  intercourse  with  the  subjects  of  other 
oountries.  The  usoge  of  Greenland  is  held  to  be  obligatory,  not 
oidy  as  between  British  snlgec^  but  as  between  them  and  pther 
natiODs.  He  remembered  the  fiigt  pige  upon  that  ugage,  which  was 
tried  before  Lord  Mansfifid,  who  was  dear  that  every  person 
was  bound  by  it^  and  said,  that  wer^  it  not  for  such  a  custom, 
(Aiei^p  must  be  a  sort  of  war&re  perpetually  subsisting  between 
the  adventuren^  and  he  held  it  strongly  binding  fi*om  the 
ffjjncumgssnrc  of  its  extending  to  ^ifierent  nations.  The  same 
mcewity  must  pii^evail  in  the  South  Seas,  although  the  fishery 
bus  not  been  so  long  in  use,  in  order  to  rcj^ulate  our  intercourse 
with  the  French^  ^irrtorj^r^B^  anil  others  who  re^rt  thither;  a 
&w  persons  may  by  compact  amoQg  tb^oiselve^  for  a  particular 
atasoD,  renounce  any  advantages,  and  subject  diemselve^  to  apy 
disadvantages  that  they  please,  and  this  would  bind  all  those 
who  assented  to  it;  but  die  pIainti£F's  master  was  no  party  to  this 
ecm^pact,  and  therefore  was  endded  to  recover. 


(1)  Litdedale  and  others  v.  Snaith  and  others^  1  Taunt.  242. 
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ift  Ae  GSM  cf  Lwott  aMl  olhare  n.  Hooper  «iid  ^ibeca,  it  w« 
decided  (1}  diat  the  wocd  <«  Mon^'' meBtioBod  in  4ltt 
cSa  (€)^  paned  to  amend  the  26  GecK  S.  cM.  neant  kmn* 
jMd  not  oiJendar  amntliB.    Thus  tke  tiine  for  ehips  eageged 
in  tlie  MMtiieni  whale  fittiery  to  be  out  on  thw  voj^age  m  order 
to  gMn  the  ppend«B»  under  the  SB  Geo.  8.  c.  20.  is  fo«rteca 
dbidr  BKnlha  fnom  the  time  of  dieir  deariig  out,  without  regmd 
to  the  time  of  their  actual  sailiiig.     The  case  of  WiUdnNOi  v. 
Frsaer  (S)  deddod  a  pout  of  great  importance  to  the  eaihra 
engaged  in  the  whak  fiffaery ;  m.  that  where  a  saihir  engaged 
mm  a  whalii^  vojage,  and  waa  to  receive  b  certaia  proportKm  ^ 
•he  prafits  of  the  vojage  in  heu  of  wagei,  iHmb  the  cargo  is  wiU, 
Jie  may  maintaiB  an  action  of  aawunpsit  on  the  artidea  for  h» 
waget  againat  the  captain,  and  ehail  not  he  considered  as  « 


In  ncasein  whftefaa  sGUthem  whale  and  seal  fishing  vessel,  with 
Isttem  of  uHffqae  under  die  act  $5  Geo.  8.  c  92.  e.  27»  B.  (4)  had 
taken  sereral  priM^  thovj^  her  original  adventure  was  the 
whak  fishery,  in  which  she  had  taken  one  whale  of  86  gallons, 
and  had  been  latterly  employed  in  the  seal  fishery,  it  appeaml 
that  the  ship's  crew  was  reduced  by  deadi  and  desertion  to  nine 
flMBi  and  a  boy  between  ^^leir  leaving  England  in  1605  and 
August  1807,  who  were  yet  sufficient  for  seal  fishing,  and  navi- 
gating die  ship  to  England.    They  were  risen  upon  by  Spanish 
pdacnm  they  had  aboard,  made  priaoncrs^  aiui  the  ship  was 
mn  away  widi.     It  was  held  ^5)  that  an  insurance  in  August 
U079  widi  retrospect  to  Ist  August  1806)  on  this  vessdi,  although 
at  the  time  of  h^  insurance  die  was  not  competent  to  punile 
a&  the  purposes  of  her  voyage,  her  crew  being  too  mudb  reduced 
far  the  whale  fishery :  yet  as  she  had  a  competent  crew  for  pur- 
suing one  part  of  her  adventnre^  namely  seal  fishing,  she  was 
deaned  seaworthy,  and  the  underwriters  liable.    It  has  b0m 
idao  decided  (6)  that  as  the  statute  42  O.  8.  c<  77.  (7)  autho- 
rizes any  British  vessel  to  trade  as  wdl  as  to  fish  on  the  western 
coast  of  South  America  within  the  IbniU  therein  prescribed,  and 
tke  45  Geo.  8.  c.  84.  (7)  grres  the  same  privileges  to  n«itral 
vesMli  when  hosnsed^  as  are  given  by  42  O*  8.  td  British  ships. 


i*«k.M» 


(1)  6  T.  R«  224.  (5)  Hucks  aod  others  ▼.  Thorn- 

(2)  1  Esp.  JL  246.  ante,  344.      too,  1  Holt,  N.  P.  C.  30. 

( 3)  4  Esp.  R.  1 82.  1  Camp.  300»        (^0  GUI  ai^  another  v.  Dunlep, 

(4)  Ante,  350.  2  Marsh.  Rep.  440. 

(7)  Ante,  355. 
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Aerefiire  8  Toyage  at  fud  from  IJinay  or  any  other  pon  or  ports  rf 
Sooth' America,  by  a  Portugaese  ship  havii^  a  licence,  was  held 
protected  by  the  two  acts ;  and  it  was  decided,  that  where  the 
statute  requires  that  the  vessel  shall  carry  out  an  apprentice  fer 
every  fifty  tons,   and  that  it  shall  be  verified  by  affidavit,  the 
muster  roll  containing  the  account  of  such  apprentice,  at  the 
sailing  and  return  of  the  ship,  and  sworn  to  as  directed,  ia 
sufficient  proof  (1).     So  in  a  case  (2)  where  the  plaintiff  sub- 
scribed articles  of  agreement  under  seal,  between  the  captain  of 
a  ship  and  the  mariners,  whereby,  in  consideration  of  their 
serving  faithfully  in  a  fishing  voyage  to  the  South  Seas  and  back 
again,  they  were  each  to  receive  a  share  of  the  net  proceeds  of 
the  cargo  brought  home^  and  the  defendant,  as  owner  of  iht 
ship,  was  appobted  agent   to  dispose    of  the  cai^  for   the 
benefit  of  all  concerned;  it  was  held  that  money  had  and  re^ 
ceived  would  not  lie  against  the    defendant  to  recover  the 
plaintiff's  share  of  the  net  proceeds  on  proof  that  the  defen- 
dant had  disposed  of  the  cargo,  and  thdt  the  price  of  it  had 
come  to  his  hands,  without  evidence  of  an  acknowledgment  that 
the  plaintiff  had  done  his  duty  during  the  voyage,  and  was  entitled 
to  his  stipulated  share  of  the  proceeds.    In  the  case  of  Payne  and 
Thorogood  (4)  it  was  held  that  the  50  G.  8.  c  108.  which  exempts 
certain  persons  who  shall  be  employed  in  the  ^fisheries  of  these 
kingdoms  fi:om  being  impressed,  extends   to  a  lobster  fishery 
carried  on  by  British  subjects  on  the  coast  of  Heligoland  for  the 
purpose  of  supplying  the  London  market  with  that  article;  and 
therefore  the  court  discharged  a  mariner  and  an  apprentice  who 
had  been  impressed  out  of  one  of  the  vessels  engaged  in  that  fish- 
ery.   In  the  case  of  Hill  v.  Patten  (5)  it  was  held  that  a  policy 
effected  on  "  ship  and  ouffif*  on  a  voyage  upon  the  southerH 
whale  fishery  out  and  home,  cannot  be  altered  by  consent  after 
the  ship  sails,  and  the  risk  attaches,  to  an  insurance  on  <<  sUp 
and  goodsj*  without  a  new  stamp :  outfit j  the  subject  matter  of 
insurance,   being  essentially  different  in  such  a  voyage  from 
goodfs  and  therefore  not  within  the  exception  of  the  S5  Geo,  8. 
c  68.  s.  18.  enabling  alterations  to  be  made  in  the  terms  or  con- 
ditions of  a  policy  without  having  a  new  stamp,  so  that  the 
thing  uisured  remains  the  property  of  the  same  persons,  &c. ; 
and  Lord  Ellenborough,  in  tracing  the  distinction  between  oat- 


(1)  Lacon  v.  Hooper,   1  Esp.        (4)  1 M.  &  S.  223.    50  Geo.  y 
J^P- 249.         ^  0.  108.      2  6eo  3.  c.  15. 

(2)  Evans  v.  Bennett,  1  Campb.        (5)  8  East»  373 
R^«  300. 
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fit  and  goods,  saidi  outfit  in  a  fishing  voyage  principally  consists 
in  the  i^paratos  and  instruments  necessary  for  the  taking  of 
fish»  seals,  &c.  and  the  disposing  of  them  when  taken  in  such  a 
manner  as  to  bring  home  the  oil,  blubber,  bone,  skins,  and  other 
animal  produce  of  the  adventure,  with  the  greatest  convenience 
mod  advantage.  As  far  as  the  outfit  consists  of  provbions  put 
on  board  for  the  use  of  the  crew,  it  is,  according  to  Brough  v. 
Whitmore  (1)^  covered  by  an  insurance  on  ship,  being  in  efiecC 
part  of  the  necessary  furniture,  stores,  and  equipment  of  every 
ship  proceeding  on  a  voyage ;  but  outfit,  though  it  may  in  this 
qualified  sense  be  considered  as  part  of  the  ship  or  ship's  fiir- 
nitore,  yet  it  cannot  be  considered  as  goods  in  any  proper  sense 
of  that  word,  that  is,  as  part  of  the  wares  or  cargo,  for  sale  laden 
on  board  the  ship,  still  less  as  part  of  the  homeward  bound 
cargo  in  this  voyage  out  and  home,  recollecting  that  in  a  fishing 
wojage  the  only  cargo  on  board  the  ship,  from  first  to  last,  is  in 
general  the  homeward  bound  cargo,  consisting  of  the  immediate, 
produce  and  result  of  the  fishing  adventure ;  and  in  French  t« 
Patton  (2),  which  was  an  action  on  the  same  policy,  it  was  hM 
that  an  erasure  having  taken  place  by  consent  of  the  partieSf  it 
could  not  be  recovered  on  as  an  insurance  on  ship  and  outfit  as 
it  originally  stood,  without  a  new  stamp. 

The  Newfoundland  fisheries  were  discovered  by  Sebastian  fi"ji^«^ 
Cabot,  about  1497,  for  EngUnd,  though  some  contend  that  the  iwi«rict. 
bank  was  discovered  a  century  earlier  by  the  Biscayners  (3). 
The  first  colony  settled  by  this  country  there  was  in  1610  (4), 
tor  the  purpose  of  making  a  station  for  the  fishery,  though  the 
trade  there  had  been  the  object  of  the  protection  of  the  govern* 
ment  in  the  reign  of  Edward  the  6th  (5),  when  an  act  was 
pass^  that  the  admiralty  should  not  exact  any  thing  of  those 
who  resorted  to  Iceland  or  Newfoundland  for  the  purposes  pf 
fidung.  By  an  act  in  the  reign  of  Charles  the  2d  (6)  no  toll  or 
duty  was  allowed  to  be  taken  at  Newfoundland  for  any  fish 
caught  there,  and  a  penalty  was  imposed  on  destroying  stores 
there  (7).     The  statute  10  &  11  Wm.  8.  (8)  gave  a  free  trade  to 


(1)  Brough  ▼.  Whitmore,  4  T.  (6)  15  Car.  2.    c.  15,  16.    2 
K.  206.  Macph.  Ann.  Comm.  512. 

(2)  9  East,  351.  (7)  Sect.  2. 

(3)  2  Macph.  Add.  Comm.  13.  (8)  10  &  11  W.3.  c.  i25.  a.  d. 
notis.  1699.     2  Macph.    Ann.   Comm. 

(4)  2  Maepb.  Ann.  Comm.  260.  706.    Reeves'  Tieatise  on  New- 

(5)  2  &  3  Edw.  6.  c.  6.  foundland,  31.    See  2  Chalmers' 
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KgwfiMUidlaiuii  «(ipciiiiied  the  first  three  ships  aniying  <m  the 
4shii%  bfMoks  from  'Eaaf^tooA  to  be  fishing  adnurals  to  command 
the  KS^  ai^  decide  disputes  about  plaoes»  &c.;  it  also  gave  a 
power  of  trjnixig  murders  aDd  other  fdonies  cominitted  in  New- 
fam^lftiMJ  in* any  county  in  Et^gland.  Whale  fins,  oil  and 
bhibber  of  whales,  caught  by  English  fishermen  on  the  coast  of 
)ile«fi)undlaiid,  are  put  on  a  footixtg  with  Greenland  whale  fins^ 
Sfcc.  and  fYi>p>p»H  from  duty  on  importation;  and  eveiy  bye- 
boat  keqper  was  required  to  carry  out  twp  fresh  men  in  every  dx, 
oneof  whomhad  never  been  at  sea  before,  as  was  every  master 
of  a  fishing  ship  fox  every  five  he  should  carry.  It  has  been 
OQBsidered  that  the  justices  of  the  peace  in  Newfoundland  had 
nol^  under  the  statute  10  &  11  Wm.  $•  sufficient  authori^  to 
Baise  money  for  building  a  prison  or  repairing  a  church,  by  laying 
%  tax  upon  fish  cai^ht  or  upon  fishing  boats,  the  rather  because 
that  statute  directs  that  the  trade  shall  be  firee ;  but  tbof^  as  the 
jmtioes  of  the  peace  in  Newfoundland  are  by  their  commission 
to  act  aocording  to  the  laws  of  England,  diey  should  observe 
Iba  Epglish  re^alations  in  the  11  &  12  W.  S.  c  19.  by  which 
they  are  enabled  to  make  an  assessment  for  the  purpose,  after  « 
presentment  made  by  a  grand  jury.  It  was  also  considered,  that 
for  any  assault  on  magistratesi,  pr  destruction  of  stocks  or  prisons, 
the  parties  might  be  indicted,  but  that  the  justices  could  not 
dadde  difiPerences  relating  to  property,  their  power  being  re- 
ftiained  to  criminal  matters  (1).  The  king  may  also  by  hia 
prarogativG^  by  commission  under  the  great  sealj  grant  express 
power  io  erect  courts  in  Newfoundland  for  the  trial  and  punish- 
ment and  execution  there  of  all  sorts  of  crimes,  except  treason 
committed  there^  although  the  thirteenth  article  of  the 
10  &  II  W.  3*  authorizes  die  king  to  cause  capital  crimes  com- 
nitted  there  to  be  tiied  in  England  (2).  It  has  also  been 
advised  that  the  king  cannot  enter  into  arrangements  with  a 
fiveign  state  aflEbcting  the  jHovisions  in  the  statute  of  W.  8.  (S) 

The  2  &  S  Ann*  (4r)  provides  that  the  allowance  (5)  granted 
on  eiportalion  of  cod  fish,  &c  shall  only  be  miade  on  oath  of  its 

/ 

OpiiiioD8»  233  to  246»  as  to  tlie  (2)  Opiniou  of  Ajptomey  Gene- 
jurisdiction  of  these  fishing  admi-  ral  Ryder»  2  Cbalm.  Op.  239*  241. 
rals  and  of  justices  of  the  peace  in  (3)  2  Chalm.  Op.  243* 
Newfoimdland.  (4)  2  &  3  Ann.  e.  14.  4  Aon. 
(1)  Opinion  of  Attorney  Gene-  c.  12.  s.  12.  as  to  nordi  sea  cod» 
ral  York,  2  Chaha.  CoL  Op.  233  &c. 
to  235.  (5)Aiit^295. 


Ch.70  Fishery  tmos.  9GS 

coMfaigfeBm  NwiJwmJiinii  or  IneTiil,  imd  cd  the  ith  beiag 
iwriiiiiiiaco die  ^flker ^f <iic poil^tociit  parttifilitiaoffMii 
coftifioate  diereoC  By  the  traiegr  of  UdredK  (1)  a  eoDoanreyt 
IhiiPiyaDd  li^of  dicing  fidx^A^ivM  oonceded  to  Ac  I^ 
irAo  yielded  d^  NcirfoiiBdkiid  temtory,  end  die  iawm  aad 
fiHtms  of  Baowde,  te  Greet  Britab;  md  bj  the  tSMltf  (ft 
Saris  <^)  the  «ame  liberty  lau^rantad  «e  them  vithki  die  liwiv 
aod  in  Ae  manlier  in  the  tbiiteeaiii  4itwk  cf  the  iKfl^  of  U<i^^ 
flwntioned,  aa  weH  aa  a  fiUr^  ef  fiddag  lA  die  Gid^  of  Saiot 
liswvenoe  et  d»ae  kagnca  fimn  flhona,  enl  ia  die  sea  edjaqnk 
to  €q]e  Breten,  and  on  the  ooest  of  Nova  6eoda»  as  in  fiKweT 
trontiCB.  Bydietnaeyofpeace  of  1B14»  between  Greet  BritaJa 
aod  France,  it  is  declared,  that  die  Fiench  rig^  of  ishery  a|p^ 
tka  greet  bank  of  MewfiNHadlend^  apon  ihe  eoeats^f  the  idand 
^  diet  name,  end  of  die  aiJ^aooatishuMk  aalhe  Oulph  efSainl 
Xjnrrenoe,  shall  be  eaplaoed  on  die  fiiodag  aa  a4iieh  it  eloed 
in  1792,  befiMre  die  war  broke  out;  dait  is,  on  dbe  foodqg  eettled 
%  die  iveades  of  Utrecht  and  Paris.  (S) 


in  1765  (4)  it  aeems  to  haw  beta  considenad  that  the 
biishiaent  of  a  settled  cdony  on  Nearfimndiaadwas  ieiariMe  io 
die  trade  from  Gi«eat  Britain^  and  regaladons  weia  aoooidii^ 
aaade  by  Connnodore  Palliser  the  govemor,  ie  retify  the  eetde^ 
■Muts  and  property  in  the  island  fay  laar,  eaceept  the  portioa  of 
4ie  eoaat  where  die  concttrrent  fidiery  by  Freadk  es  weH  aa 
Bxfiddi  sdbjeets  was  stipakted  by  die  treaties  of  Utrecht  aad 
Paris.  By  iS  Geo.  3.  (5)  cod,  ling,  and  hahe^  caught  and 
cured  in  the  Guiph  of  Saint  Lawrence  or  on  the  Labrador  ooest, 
may  be  freely  in^>orted  into  Great  Britdn. 

The  act  15  Geo.  3-  c.  31.  (6)  affiirded  ihe  ftvt  prenpons  or 
bounties  to  the  Newfoundland  fisheries ;  namdy,  of  jf  40  to  each 
cf  die  first  25  vessels,  of  jfiSO  to  each  of  die  next  100  TesscSs, 
and  of  ^10  to  each  of  die  next  100  landing,  on  or  befbre 
IS  July  in  each  year,  between  Cape  Ray  and  Gq>e  de  Oar»  a 
cargo  ciBi  least  10,000  fish,  and  proceeding  to  die  banks  lor  a 

■  ■  ■  ■     ■      I  Ml    I   ■■        I    I   >  ■  I     ■       ■  ■  ■    V    ■  ■■III 

(1)  Anides  r.  &  ziil.  3  Macph.  (5)  13  Gee.  3.  c.  72.  s.  h  41 
Ann.  Comm.  28.  a.  d.  1712.  Geo.  3.  c.  77.    46  Geo.  3.  c.  103. 

(2)  3  Macph.  Ann.  Comm.  366.  4f  Geo.  3.  st.  1  •  c.  34.  48  Geo. 
ArUiis  V.  &  tL  ▲.  p.  17t3.  3.  c.  29.  s.  3. 

(3)  Pope  dt. hdx.  Cranee,  13.  (6)15  Geo. 3.  c. 31 .  3  MMCflk. 

(4)  3  Macph.    Ann.   Conm.    Ann*  Comm.  576. 
422,  3.  4. 
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second  cai^.  The  vessels  must  be  Britisb-builty  of  50  tons 
bttithen  or  upwards,  belonging  to  some  of  the  British  Europeati 
islands^  and  manned  by  not  less  than  fifteen  men,  three-fonrth» 
of  whom  are  to  be  British  subjects;  such  bounties  to  coatinue 
till  1st  January  1787«  Vessek  owned  and  manned  as  above 
directed,  and  prosecuting  the  whale  fishery  in  the  Gulph  of  Saint 
Lawrence,  or  cS  the  coasts  of  Labrador  or  Newfoundland,  and 
catching  one  whale  at  least,  xnight  import  their  oil  free  of  duty  ; 
and  five  premiums  of  j€500,  j6400,  j^SOO,  i£200,  and  jfilOOy 
were  given  to  the  ships  having  the  greatest  quantities  of  oil ;  a 
penalQr  of  i£'200  was  imposed  mi  the  commander  of  any  vessel 
ibr  carrying  fishermen,  &c*  to  America;  and  to  prevent  the 
fishennen  fix>m  remaining  in  Newfbundland,  part  of  their  wages 
was  to  be  retained,  to  be  paid  on  their  return  home :  but  tliis 
act  iqfipears  quite  dormant,  and  in  1793  (1)  was  petitioned 
against  by  deputies  firom  the  whole  body  of  Newfoundland 
merchants,  as  veiy  injurious  to  the  trade,  and  that  they  would 
gladly  throw  up  the  bounty  to  be  relieved  from  the  litigations 
and  inconveniences  produced  by  the  act ;  and  only  one  instance 
occurred  of  a  bounty  being  paid  in  the  course  of  nine  years^ 
which  todc  place  at  Exeter  in  1778.  It  was  afterwards  re^ 
modelled  and  renewed  by  26  Geo.  S.  c  fi6.  (2).  The  25  Geo.  S. 
c  !•  was  passed  to  allow  bread,  flour,  and  live  stock  to  be  im- 
ported into  Newfoundland  firom  the  United  States,  with  licences 
lo  be  fiumished  by  the  commissicHiers  of  the  customs  in  Great 
Britain,  only  till  the  80th  June  1785,  and  was  continued  in 
1785  till  the  80th  June  1787.  (S) 

The  26  Geo.  8.  c.  26.  (4)  renewed  the  15  Gea  8.  with  in- 
creased bounties;  for  each  of  the  first  hundred  vessels,  ^£'4*0  on 
wages,  j£50  wholly  on  shares  in  those  carrying  12  or  more  men, 
and  j£%B  on  wages,  £S5  whoUy  on  shares  in  those  carrying  fitm 
sevai  to  eleven  men ;  the  vessels  to  be  British-built,  and  owned 
as  in  15  Geo.  S^  but  no  limitation  of  tonnage,  as  in  that  act; 
no  nets  with  meshes  of  less  than  four  inches  are  to  be  used,  under 
a  penalty  of  .^lOO.  The  fishermen  of  Newfoundland  were 
strictly  prohibited  firom  selling  vessels  or  any  thing  belonging  to 
them,  fishing  tackle  of  any  kind,  bait  for  fishing,  or  any  produce 
of  the  island  or  of  the  fisheries,  to  any  foreigners.    In  1789(5} 

(1)  3  Macph.  Ann.  Comm.  576.  (4)  4  Macph. Ann.  Comm.  100* 
(n.)  8c  722.  (5)  29  Geo.  3.  c.  53.    4  Macph. 

(2)  Infi!«.  Ann.  Comm.  187. 

(3)  4  Macph.  Ann.  Comm. 
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the  liberty  of  drpnig  fish  on  the  coast  of  Newfoimdland  was 
Testricted  to  vesseb  sailing  firom  the  British  .dominions  in 
JEorGpe.  The  account  of  the  produce  of  the  fisheries  at  Kew- 
ibundland  from  1784  to  1792,  will  be  found  in  the  fourth 
'vdume  of  Macpherson's  Annals  of  Commerce  (!)«  Tbe  act 
S6  Geo.  S.  (2)  for  granting  bounties  to  the  Newfoundland  fish- 

\  eties  was  successively  continued  by  the  acts  mentioned  in  the 

note.    By  27  Geo.  3.  it  is  provided  (S),  that  no  vessel  whatever. 

J  not  exceeding  the  burthen  of  SO  tons,  and  not  having  a  whole 

or  fixed  deck,  and  being  solely  employed  in  the  fisheries  of 
Newfoundland  and  the  parts  adjacent^  shall  be  subject  to  be 
rq;isteied  pursuant  to  26  Geo.  3.;  and  by  29  Geo.  3.  c.53.  (4) 
no  fish  are  to  be  landed  or  dried  at  Newfoundland,  unless 
caught  by  subjects  of  Grreat  Britain,  or  of  the  British  dominions 
b  Europe.  In  1799  (5),  notwithstanding  the  38  Geo.  3.,  vessek 
loaded  with  the  produce  of  the  fisheries,  or  the  island  of  New- 
fiwidland  or  Labrador,  were  permitted  to  sail  from  any  port  of 
those  countries  without  a  convoy*  The  46  Geo.  3.  (6)  gave  a 
bounty  of  3s.  per  cwt.  on  the  importation  of  salted'  cod  or 
pickled  salmon,  which  may  be  re-exported  without  repayment 
of  such  boun^;  the  rules  of  paying  which  are  to  be  subject  to 
die  rules  of  die  other  British  fisheries :  this  act  has  been  con- 
tinued by  the  47  Geo.  3.,  the  provisions  of  which  act  are  ex- 
tended to  fish  imported  fixim  the  British  North  American  colo- 
nies, as  Labrador,  &c.  by  49  Geo.  3. 

The  bidts  (7)  for  the  cod  fishery  are  an  article  of  no  mean 
importance.  They  are  the  lesser  lampr^,  the  petromyzon 
fluviatilis  of  Linnasus ;  and  which  have  befen  taken  in  amaamg 
quantities  between  Battersea  Reach  and  Taplow  Mills,  a  qpaoe 
pf  about  fifty  .miles,  and  sold  to  the  Dutch  for  the  cod  and  other 
fisheries ;  450,000  have  been  sold  in  one  season  for  that  purpose ; 
the  price  has  been  40s.  the  thousand,  and  j£  3»  j£5,  and  £S 
have  been  given.  Formerly  the  Thames  has  furnished  firom 
1,000,000  to  1,200,000  annually. 

(1)  Page  257.  (5)  4Bfiacph.Ano.  Comm.471. 

(2)  26  Geo.  3.  c  26.    37  Geo.  39  Geo.  3.  c.  32.    38  Geo.  3.  e.  7S. 
3.  c.  99.    39  Geo.  3.  c  101«  2.  The  convoj  act. 
40  Geo. 3.  c.  45.  41  Geo.  3.  e.  77,  (6)  46  Geo.  3.  c.  103.  ▲.  o. 
he  1806.    47  Geo.  3.  st.  1.  c.  24. 

(3)  27  Geo.  3.  e.  19.  s.  8,  49  Geo.  3.  c.  26.  50  Geo.  3.  c.  80. 

(4)  Montefiore  Diet.  tit.  New-  (7)  3  Adolph.  463. 
foimdlaod  Fisheiy. 
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jf  endeacfourfed  to  arrange  liie  hiw  i^eapMittg  t 
:e^  and  Newfoondhnd  fisheries^  we  wSi  proceed 
regnhtdons  aflfecting  the  pitchtfd,  saliMtty  mat 
bbster,  and  oyster  Asheries. 


It  is  a  saying  of  the  Comishmen,  lint  the  ^Mlaard  i»tfae  leM 
fish  in  size^  most  in  numb^,  and  greatest  for  gaui^  Aal  fbey 
take  finom  the  sea  (S).  So  wonderfully  great  are  their  shoals, 
that  often  the  capture  of  one  dky  is  »  prodigious  objects  In 
St.  Ives^  Bay;  as  many  were  tidten  on  the  5th  Oet.  1797  as  filM 
7)000  hogsheadJby  each  containing  35,000  fii&h ;  the  whole  of  tbs 
fish  then  taken  amounting  to  245>000,000'  (4).  The  15  ft  14 
Car.  2.  c  28.  provides  fbr  the  time  pUehardi  atfe  to  be^di^ 
for  ill  shore,  on  penalty,  in  case  of  non-observance,  of  forfisMiig 
the  nets,  and'  a*  month's  imprisonment,  directs  pilchards  to  be 
bought  of  the  pilchard'  adventurers  only,  and  gives  a  peAaliy 
of  forfeiture  of  treble  value  and  tliree  months  imprisonmenf  for 
embezzling  any  pilchard  fish  to  the  prejudice  of  a  company  of 
fishermen  by  a  member  thereof;  and  enacts,  that  persons  flock- 
ing about  pilchard  boats,  &c.  shall  depart  on  warning,  or  pay 


(1)  Vallancev.Dewar,  2  Camp- 
bell, 503.  See  1  Sess.  Cas.  246. 
Robberies^  &c.  iq  Newfound- 
land. 


(2)  See  division  of  this  8abjcet» 
aote«  267. 

(3)  P^sttediwaite,  tit  Ksbery. 

(4)  3  Ann.  Connm  6^.  now 
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5^fk>t&eiMtfBA,  wbeieelrttbetuidulbrltfeltoiil^  ▲dhrm^ 
back:  of  Its;  per  (Kr  gtHcn  oA  <iFinkh«ffd»  wfli  gifcn  m*  cs- 
pnrtfltioD  ly  5  Wl  ft  BL  (Ij.  Tftn  afibi«t»  (9)  anpleysMit  t» 
flboine  SyOdO  SBhertmnj  besidies  semaen  trnfitfytd^mmnyiafilk^ 
fiib  tx>  ftragn  HmrketSj  wUdk  btb  ddcflj*  thc^  porCi  in  Ifttt 
MeuiteinRKSKD^  and  m  mpurun^  wLtj  btuvefl}  snd' other  bmaiah 
fbr  tlicfidtery ;  sod  4  oir  S^MCf  people  employed  nx  die  buBlnesMt 
mmeeted  ^  it  on  shore.  VOAads  u^»mi«itm  nqam 
in  die  ItEdiflD  sCflte!^  iftEit  tbe  orden  from  Aew  nsr  lead^  tfn^ 
copper^  leadier,  ftc  have  beesi  often  condhfbnal)  tlmt  if  sncb  a 
qnantitj  of  pHcBaidk  ocniM  not  be  sent,  die  oAeravtfcIes  oooM 
not  be  leceived :  and  the  t  enetun  govenunent  auowed'  BtitfaA 
Tenri^  inipurdn^  a  certUR  pri^portion'  of  pitdnidsy  fo-  take  in 
cannant»  at  dieir  idands,  tboogh  the  carmge  of  that  ihiit  nMtt 
restricted  to  their  own  vessds.  The  annaaf  expwt  (^  jthia  fbtt, 
on  an  sferagecfteDyearrftomlT^?  to  1756,  war  abont  90^000 
hogriieads,  bat  it  had  ded&xed  ih^  17M  to  19  or  19|O00  hogfu 
heads.  The  5  Geo.  1.  c.  18*  (S)  gave  a  bounty  of  7s.  for  every 
oat  or  vessd'  of  pikhardsr  exportlBd,  and  fiur^er  provision^  iinr 
the  payment  thereof  is  made  by  3^  Geo.  2.  c;  20^  (3).  The  regtn^ 
lationa  fbr  conducting  die  fishery  ibr  pilchards^  in  tlie  Bfty  of 
9l  Ives,  on  die  coast  of  Cornwall,  were  remoddled  and'  sams 
tioned  by  parliament  in  1775  (4^.  Hie  flsheiy  was  so  abundant 
about  1779  (5)  that  die  demand  in  the  foreign  markets  was  in« 
snfRdent  to  take  offthe  quantity  prepared  for  exportation ;  and  it 
became  an  object  of  consequence  to  increase  the  home  consmnp* 
tion.  For  this  puipose  the  duty  on  salt  used  in  curing  pilchards 
was  entirely  taken  ofi^  and  instead  of  it  a  duty  of  5s.  2|d.  wai 
Ud  on  every  barrel  contaiining  50  gallons  of  euriNl  pilchards.  Hie 
25  Geo.  9.  c.  59;  (6)  raised  the  bounty  from*  7s«  to  9s.  on  every 
cade,  measoring  50  gallons,  of  pilchard^  exported  between  the 
25th  of  June  1785  and  the  25tfa  of  June  1786^  the  fisherjr  having 
dien  dedined.  The  ^  Geo.  S.  c.  45.  (7)  continued  die  addi- 
tional 2s.  bounty  till'  24th  June  1791,  under  the  condition  that 
when  more  than  20,000  hogsheads  are  exported  in  any  one  year, 
the  additional  bounty  of  28«  shall  be  allowed  only  for  20,000 
bc^heiids,  and  that  sum  sihall  be  divided  among  die  whole 

(1)  5  W.  &  M.  c.  T.  8. 10.  (5)  19  Geo.  3.  c.  52.  3  Macph. 

(2)  3Macpb.  Ann.  Coram.  63r»    Ann.  Comni.  537. 

723.  ▲»  D.  1792.  (6)  25  Geo.  3.  c.  59.    4  Aaa. 

(3)  5  Geo.  1.  c.  18.    3  Geo.  2.    Ck>mm.  73. 

c.  26.  (7)  26  Geo.  3.  c.  45.  4  Macph. 

(4)  16Geo.3.c.36.    3Mscph.    Anu.  Comm.  105. 
Ann.  Comm.  588. 
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^qporten,  in  proportion  to  the  quantity  ezportid  by  each* 
The  31  Geo.  S.  c.  45.  (1)  added  a  still  further  bounty  of  l8.6d« 
per  cask  of  50  gallons  on  pilchards  exported,  thus  making  the 
bounQr  lOs.  6d.  per  cask ;  and  was  continued  by  37  Geo.  3*  (2) 
and  39  Oeo.  3.  (3),  and  to  24th  June  1812  by  45  Geo.  3.  (4); 
by  which  also,  (sect.  2.,)  pilchards  exported  directly  to  die 
West  Indies  or  the  Mediterranean,  in  casks  of  32  gallons 
or  upwards,  though  less  than  50  gallons,  are  allowed  a  bounty 
proportioned  to  those  exported  in  casks  of  50  gallons.  Tbe 
48  Geo.  3.  (5)  extended  diis  bounty  to  pilchards  exported 
to  any  foreign  parts ;  and  commissioners  of  excise  may  allow 
fish  to  be  exported  from  any  place  they  may  think  proper,  be^ 
sides  the  lawful  quays,  and  many  regulatidns  respecting  salt  are 
also  added  (6)  •  The  quantity  of  salt  for  curing  pilchards,  allowed 
duty-free  on  the  conditions  in  the  salt  acts  and  38  G.  3.  (7)  waa 
increased  to  336lb8.  of  fine  salt  to  a  cask  of  pilchards,  which  salt 
was  not  to  be  used  in  curing  more  than  twice  by  42  G.  3.  c.  93.  (8) 

The  trade  in  salmon  (9)  used  to  be  very  considerable  from 
Scotland  to  Holland*  In  17659  by  the  report  of  the  British 
consul  of  the  British  commerce  with  Holland,  the  quantity  ex* 
ported  is  stated  at  from  2  to  3,000  barrels  of  pickled  salmonu 
The  general  act  for  the  protection  of  salmon  in  the  English 
rivers  was  passed  in  1  Geo.  1.  (10)  The  11  Geo.  3.  c  27.  (11) 
regulated  the  important  salmon  fishery  of  the  river  Tweed,  and 
allowed  no  person  to  kill  any  species  of  salmon  in  that  river  or 
its  branches  between  the  10th  of  Octobo*  and  the  12th  of 
January,  nor  at  any  time  of  the  year  between  twelve  o'clock  on 
Saturday  night  and  two  o'clock  on  Monday  mpming.  Taking 
or  even  having  in  possession,  the  spawn,  fry,  or  young  brood  of 
the  fish  between  the  1st  of  April  and  the  1st  of  June,  was  also 
made  punbhable  by  fine ;  as  were  also  laying  dirt  or  rubbish  in^ 
the  river,  and  disturbing  the  fish  when  entering  the  river. 


(1)31  Q^.  3.  c.  45.  4  Maepb. 
Ann.  Gomm.  223.  a.  d.  1791. 
45  Geo.  3.  c.  102. 

(2)  37  Geo.  3.  c.  94.  4  Macph. 
Ann.  Coram.  421. 

(3)  39  Geo.  3.  c.  65.  4  Macph. 
Ann.  Comm.  474. 

(4)  45  Geo.  3.  c.  102.  50  Geo. 
3.0.80. 

(5)  46  Geo.  3.  c.  68. 

(6)  39  Geo.  3.  c.  ^5.  s.  4.    4 


Macph.  Ann.  Comm.  474.    Mon- 
tefiore  Diet.  tit.  Fishery. 

(7)  38Geo.3.  c.  89.S.104. 

(8)  42  Geo.  3.  c  93.  s.  20»  21 . 

(9)  3Macph.Ann.Comm.428. 

(10)  1  Geo.  1.  St.  2.  c.  18.  a.  n. 
1714. 

(11)  11  Geo.  3.  c.  27.  3  Macph. 
Ann.  Comm.  509.  and  see  15  Geo. 
3.  c.  46.  37  Geo,  3.  c.  ^.  amend- 
ed by  47  Geo.3.  st.  I.  c.39. 
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Mac|rfiei«bii»  in  hii^  Annftb  of  CScmiiiie^ 
year  1782  the  exportation  ofsalmmitfonnerfyaTeryeoondcrable 
branch  of  die  Scottish  trader  was  almost  entirely  destroyed  by 
the  consumption  of  LondcHi;  and  it  is  thought  that  the  breed 
of  sabncm  was  annually  decreasing  from  the  method  of  con- 
dooting  the  fishery  in  the  Scottish  ri?ers.  In  1797  (2)>  the 
proper^  of  the  salmon  in  the  Tweed  being  injured  by  interlop- 
ing fishers,  who  dandestmely  set  nets  in  the  riTer,  and  otfiers 
who  went  out  to  sea  to  intercqpt  the  fish  when  coming  into  the 
rirer,  the  ma^strates  were  directed  to  order  all  such  nets  and 
odier  tackle,  and  also  the  sloops,  boats,  &c.  found  fishing  within 
the  bounds  of  the  mouth  of  the  river,  to  be  seiased.  Its  bounds  are 
then  setded,  and  to  prevent  fishing  for  salmon  wh»  not  in  season^ 
die  proprietors  of  boats  on  die  Tweed,  and  other  streams  ron^ 
niiig  into  it,  are  required  to  haul  them  up  and  secure  them,  and 
abo  their  nets  and  other  i^paraliis  for  the  fishery,  so  that  they 
may  not  be  used  after  the  lidi  October  till  the  7th  January.  The 
37  Geo.  S.  (8)  amended  4. Ann.  c.  21.  for  preserving  salmon 
mi  other  fidi  in  die  rivers  of  Hampshire  and  Wiltshire,  and 
1  Geo.  1.  c.  18.  for  preserving  die  fry  of  fish,  &c.  The  time 
wherein  salmon  may  not  be  taken  is  fixed  to  commence  on  the 
ISdi  Sept.  and  to  contSnue  dll  1st  Jan.  instead  of  1st  August  to 
11th  Nov;  as  formerly ;  and  the  millers  are  now  directed  to  leave  .   . 

sm  opening  of  a  foot  square  b  the  streams,  widiout  any  inter* 
mi^noa  from  lldi  Nov.  to  lldi  July.  The  salmon  fishery  in 
the  Teign,  Nidi,  and  Dart  rivers,  is  protected  by  48  Geo.  8.  (4) 

By  die  statute  85  Geo.  8.  c54.  (5)  which  continued  in  force  ^^ 
tan  IstJune  1 797,  it  was  provided  diat  fish  curcrs  in  Great  Britaol  J*jj|»«* 
may  import  any  quantity  of  for^  salt,  or  take  any  quantity  of  ™^* 
British  salt  from  any  salt  works  and  salt  pits,  and  remove  coast- 
wiie  die  salt  so  imported  or  taken  for  the  purpose  of  curing 
mackarel  (or  any  cod,  ling,  hake,  or    salmon^  taken  in  die 
mackarel  fishery)  for  home  consumption,  duty-firee,  except  die 
cttstCMns  due  on  die  importation  diereof^  in  as  foil  a  manner  as 
any  Gurers  of  fish  engaged  in  the  herring  and  pildiard  fishery 
•re  enabled  to  do  for  home  consumption;  and  for  every  barrel 


(1 )  3  foL  722-  (4)  4S  Geo.  3.  c.  61.  altering 

(2)  4  Macph.  Ann.  Comm.  13Bdw.  l.c.47.  13Ric.2.  c.  19. 
418.  37  Geo.  3.  c.  48.  amended  (5)  M[ontefioreDict.tit.]B8be^. 
by  47  Geo.  3.  sL  1 .  c.  39,  4  Macpb.  Ann.  Comw- 343'    35 

(3)  4  liscph.  Ann.  Comm.  42 1 .  Geo.  3.  c.  5  4.  atfd  see  3^  Geo.  J, 
37  Geo.  3.  c.  95,  c.  77. 
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of  wliitB  madcM^  ImM  padwd  aod  coa{^^ 
Sf  gidknu»  wliMk  flhmld  be  expcMrtod  bom  Great  Britoui  mi» 
any  pert»bejond  mm  (cpDcept  mto  any  part  of  die  Mediterranean 
in  which  case  no  boualy  given  by  thii  act  sbaU  be  p«d)i« 
boonty  of  ds.  6d«  thoald  be  paid ;  and  for  e?ery  bairel  of 
nackarel  which  should  be  landed  from  any  boate  or  vtssd^  and 
which  should  thereafter  be  prop^y  salted  and  cared»  theie 
shottld  be  paid  a  bounty  of  1  s. ;  and  it  was  pronded  diat  aiqr 
person  might  carry  fi^m  any  port  or  place  in  Qreat  Britain  lo 
any  other  place  or  port  in  the  said  kingdooi,  any  maekarel,  or 
any  cod,  ling^  hake^  or  salmon  bwig  taken  in  the  mackerel 
fishery,  and  cured  for  home  oonsumption*  The  proper  oflfeees 
appointed  to  pay  the  bounties  given  by  this  act,  were  directed 
'  to  retain  in  their  hands  the  following  sums  to  de&iQr  the  charges 
attending  the  passing  of  this  act,  imtil  the  same  should  amount 
to  40200 ;  viz.  for  every  barrd  of  mackarel  on  which  the  boun^ 
of  1  s.  should  be  payable^  the  earn  of  6  d^  and  for  every  barrel 
efmaduu^l  on  whidh  the  bounty  of  S  s,  8  d.  should  be  payable} 
the  sum  of  1  s.  6d.  The  86  Geo.  S. (l)  directed  theseboon- 
ties  to  be  paid  by  Ae  olBSocrs  appointed  to  pay  bounties  under 
'    6  Geo*  1.  and  S«  Gea  a. 

Vdi^^       '   Thesizeof  lobsters  for  sale  is  fixed  by  10  &  11  W-S.<2)  to 
Fuherits.  ^igbt  inches  from  the  tip  of  the  nose  to  the  end  of  the  middle 

^  of  the  tail,  subject  to  a  forfeiture  of  Is.  per  lobster;  and 
the  1  Gea  1.  (3)  enfoirced  by  9  Geo.  2.  c.  S3,  and  26  Geo,  S« 
c.  81.  8.  43,  44.  declares  it  lawful  for  foreigners  as  well  as 
Britbh  freely  to  impcNrt,  in  any  ressel  whatever^  any  quanti^  of 
British  or  foreign-cauf^t  turbots  or  lobsters.  The  fishing  ia 
eud  to  be  carried  on  by  the  Dutch,  who  receive  a  laige  sum  in 
specie  annually  from  our  fishermen  for  catching  lobsters  for 
them  (4).  The  preservation  of  the  spawn  of  lobsters,  by  pro* 
hibiting  the  taking  them  between  the  1st  June  and  1st  S^tember^ 
(<  during  which  time,"  the  act  recites  ^  that  they  aawl  doee  to 
the  shore  to  leave  the  spawn  in  the  chinks  of  the  rocks,  and  as 
much  under  the  influence  of  the  sun  as  possible^"  was  provided 
for  by  9  Geo.  2.  (5)  which  gives  a  ^5  penalty  for  taking  lobsters 
on  the  coast  of  Scotland  withui  that  period.  By  the  29  Geo.  2.  (6) 

(!  )  36  Geo.  3.  c.  77.  5  Geo.  1.  buying  turbots  at  (lea  to  sell  sgain, 

c.  18.  26  Geo.  3.  c.81.  is  a  trader  witliin  bankrupt  laws, 

{2\  10  «6 1 1  W.  3.  t.  24.  s.  12.  Hearne  w.  Birch.  3  Camp.  233. 

(3)  1  Geo.  1.  at.  2.  c.  18.  s.  10.        (6)  9  Geo.  2.  c.  33.  sect.  4. 
Pope»  tit.  ctK.    rule  6.     Reeves,        (6)  29  Geo.  2.  c  39.  s.  I.    22 
2d  ed.  506.  Geo.  2.  c.  49.  and  see  33  Cteo.  2. 

(4)  Sec  ante,  297.  a  person  by  c  27. 


Ch.  7.]  Fishery  Lm>s.  Stfl 

die  e^  dayi  allowed  by  the  28  Geo.  2.  for  the  sale  of  fiah,  h 
extended  to  12  days  for  the  sale  of  lobsters.  The  2  Geo.  S.  (1) 
caacts  that  no  contract  for  the  purdiase  of  any  salmon  or 
lobsters  caught  in  any  sea  or  river  of  Great  Britain,  shall  be 
in  force  for  more  thap  one  year.  It  has  been  decided  (2)  that 
the  50  Ge6.  3.  which  exempts  certain  persons  who  shall  be 
ooployed  in  ih€/t$heries  of  these  kingdoms  from  being  impressed, 
extends  to  a  lobster  fishery  carried  on  by  British  subjects  npon 
the  coast  of  Heligoland,  for  the  purpose  of  supplying  the 
Londcm  market  with  that  fish,  and  the  court  disduu^ed  a 
jaariner  and  an  ^iprentice  who  had  been  in4>ressed  out  of  one 
of  the  vessels  engaged  in  that  fishery. 

Am  Soniga  oysters  are  not  {Mrohibitad  firom  being  imported  into  Of  tbt  Oystw 
Great  Britain,  but  on  the  contrary  are  excepted  in  the  general 
acta  which  prohibit  the  importation  of  foreign-caught  fish,  they 
nay  be  legally  imported;  and  it  is  observed*  that  as  there  ig  a 
dntj  on  them  in  the  cxHiaolidation  act,  of  nine-pence  per  bushel, 
vj^csh  is  not  leviable  cm  Britisb-cau^t  fish,  this  must  be  con- 
atmedasapermiflsioo  to  in^KHTtforeign-oaught  oysters  (S).  With 
respect  to  the  oysters  caught  on  the  coasts  and  rivers  of  Great 
Britain,  they  are  protected  by  several  statutes.  The  S  Jac  1. 
c  12.  proh^its  persons  firom  <<  willingly  taking,  destroying,  or 
qKnli^  any  spawn,  fiy,  or  brood  of  any  sea  fish  in  any  wear  or 
other  engine  whatsoever;"  but  this  act  only  means,  a  tak- 
iiig  for  detractions  and  not  a  taking  of  oyster  qpawn  for  thepur* 
poee  c£  removing  it  to  beds  for  further  growth  and  maturity,  to 
make  it  marketable.  (4) 

By  SI  G.  S.  c  51.  (5)  any  person  who  shall  use  anynet^  trails 
dred^  or  other  instruments  within  the  limits  of  any  oyster 
^fifhery,  or  shall  dredge  for  oysters  or  oyster  brood,  or  use  any 
oyster  dredge^  or  any  net,  instrument^  or  engine  whatsoever, 
within  the  limits  of  any  oyster  fishery,  for  the  purpose  of  taking 
or  catching  oysters  or  oyster  brood,  although  no  oysters  or  oyster 
brood  shall  be  actually  taken,  or  shall  with  any  net,  instrument. 


(1)  2  Geo.  3.  c.  16.  9. 14.  tit.  244.    tabla  A.  Imports,  UU 

(2)  Payne  and  Tkoroaghgood's  Oysters.                    "      «.  .     j 
case*  1  M.  &  S.  223.  where  see  the  (4)  Bridger,  qui  tarn  v.  Richard- 
mode  of  carrying  on  the  lobster  son,  2M.  &  S.  568. 

fishery.    50  Geo.  3.  c.  108.  s.  2.  (5)  31  Geo.  3*  c.51.    Monte. 

2  Geo.  3.  c.  15.  fiore  Diet.  lit.  Fishery. 

(3)  Reeves,  2d  ed.  506.   Pope» 
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or  enpne  drag  upon  the  ground  or  toil  of  any  such  fishery, 
audi  person  not  bcdng  lawfully  entitled  to  take  or  catch  oyster* 
therein,  shall  be  deemed  guilty  of  a  miademeanor,  and  maybe 
prosecuted  for  the  same  by  indictment  at  the  assises  or  general 
quarter  sessions  for  the  coun^  in  which  such  fishery  shall  lie; 
and  such  person,  being  lawfoUy  convicted  by  verdict  or  confie- 
sion,  may  be  punbhed  for  either  of  the  said  oJBfences  either  by 
fine  and  imprisonment,  as  the  court  shall  think  proper;  such 
fine  not  to  exceed  j680  nor  be  less  than  40s«,  and  such  impn* 
sonment  not  to  be  for  more  than  three  months  nor  less  than  one 
month.  But  the  act  provides  that  this  enactment  shall  not  ex- 
tend to  the  taking  of  floatoig  fish  in  anyway  within  the  oyster 
fisheries.  After  this  act  it  was  held^  that  the  taking  of  oysters 
from  an  oyster  bed  in  an  arm  of  the  sea  was  not  a  i^ony,  and 
could  only  be  prosecuted  as  a  misdemeanor  (1) ;  and  therefore 
^  this  act  being  found  inadequate  to  secure  the  brood  <^  oysters 

fix>m  depredation,  the  48  6.  S.  c  144.  declares  that  the  oflknder 
shall  be  deemed  guilty  of  felony,  and  may  be  transported  for 
seven  years,  or  may  be  imprisoned  and  kept  to  hard  labour  far 
any  term  not  exceeding  three  years.  (2) 

The  right  of  a  company  of  oyster  fishermen  to  make  bye-laws^ 
to  bind  their  body,  was  discussed  in  a  late  case  (S) ;  and  it  was 
decided  that  a  bye-law  made  by  the  freemen  of  a  company  otcjifutt 
fishermen,  prohibiting  any  freeman  firom  being  engaged  in  the 
trade  of  sending  oysters  to  market  from  any  other  ground  on  tbe 
Kentish  shore  than  the  oyster  ground  of  the  company,  under  a 
penalty  of  J^'IO,  and  in  case  of  refusal  to  pay  thesame,  that  such 
freeman  shall  thenceforth,  and  until  the  fine  be  paid,  be  ex- 
cluded fi^om  all  share  of  the  profits  to  be  made  thereafter  by  the 
joint  trade  of  the  company,  is  a  void  bye-law,  there  being  no 
usage  stated  to  that  extent,  but  only  an  usage  for  the  fine^nen 
to  make  orders  for  regulating  the  company  and  fishery,  with 
fines^  and  penalties  for  the  breach  of  such  orders,  and  for  pro- 
hibiting the  fi'eemen  from  being  engaged  in  other  oyster  grounds, 
under  penalties,  to  be  stopped  out  of  the  money  arising  by  the 
sale  of  the  stint  of  oysters  of  such  fi-eemen. 
'     ■"■'  ■         ■  ,  „ 

(i)  Rex   y.  Walford,    5  Esp.  93Q.  973.975. 

Rep.  62.  (3)  AiUey  v.  Reeres,  2  M.  fc  €. 

(2)  See  statutes  and  forms  of  53* 
uidietments,  3  Cfaitty  Crim.  Law, 


Ch,  7.]  Fishery  Laws.  SyS 

It  wemi  dear  that  all  sttbjects  in  geneial  faaTe  the  same  |^«.^^ 
wifjkt  to  Sah,  in  ports,  navigable  riyersi  and  arms  of  the  sea,  as  pofts,H«rbeuD, 
tliej  have  to  fish  in  the  sea  itself  (2) :  an  arm  of  the  sea,  where  ^^^}^ 
the  tide  flows  and  re-flows,  was  considered  in  the  mil  law  as  the 
aame  for  this  purpose  as  the  sea  itself  {$).  And  thou^  a  parti- 
calar  subject  may  establish  an  exdusive  ri^t  to  fish  in  those 
waters  by  grant  fircHu  the  crown  antecedent  to  the  reign  of 
Bichard  the  1st,  (a.  d«  1189),  or  bypre8cr^>tbn^  which  supposes 
audi  grant  (4),  no  such  grant  smce  that  period  is  valid;  for  the 
second  and  third  charters  of  Henry  3  (5)  provide  that  all  rivers 
fenced  in  firom  the  b^inning  of  the  reign  of  Richard  the  first 
diould  be  laid  open,  so  that  a  franchise  of  this  nature  ought 
to  be  at  least  as  old  as  the  reign  of  Henry  the  2d  (6).  But  if 
die  right  to  such  exclusive  privilege  existed  by  grant  from  the 
crown  before  the  time  of  legal  ^memory,  the  king  may  continue 
and  re-grant  it;  and  therefore  in  the  case  of  Abbotsbury  (7) 
kixig  Henry  the  8th  granted  '^  all  that  free  fisheiy  called  the 
fleet  in  Abbotsbury^  which  is  a  bay  or  cretk  of  the  sea,  in  the 
same  manner  as  the  abbot  had  the  fishery  there  before  the  disso- 
lution of  monasteries  ;*'  and  such  grant  was  sustained,  because 
it  must  be  intended  that  the  abbot  had  it  ori^aUy  by  grant 
from  the  crown,  being  a  right  of  several  fishery  in  an  arm  of  the 
aea,  and  by  consequence  thereof  a  royal  fishery.  It  also  ajqpears 
from  Hale's  Treadse,  published  in  Hargrave's  Law  Tracts,  that 
the  king  has  a  right  and  propriety  to  the  shore  and  maritime  incre- 
menta  (8).  The  shore  is  that  ground  between  the  ordinary  high 
and  low  water  mark:  this  doth  primA  ttude  and  in  common 
r^t  bdong  to  the  kin^  both  in  the  shore  of  the  sea  and  the 
shore,  of  the  arms  of  the  sea.  Sudi  ezdusive  right  may  be 
vested  in  a  sulgect  by  grant  from  the  crown,  and  may  not  only 
bdoDg  to  a  subject  in  gross,  which  possibly  may  suppose  a  grant 


( 1 )  See  dirisioD  of  the  Subject,  (4)  Mayor  of  Oxford  ?.  Richard- 
ante.  267.  son*  4  Tenn  R.  437.    2  Hen.  Bla. 

(2)  Bracton.  lib.  2.  cap.  12.  182.  2  Bos.  &  PuL  472.  4  Burr. 
1  Mod.  105.  AnoQ.  Davys,  55.  6.  2162.  Scliultes  on  Aquatic 
t»  Mod.  73.  Warreo  ?.  Biatthews.  Rights.  68.  &c  and  see  other 
1  Salk.  357.  2  Bun*.  2163.  4.  5.  cases.  1  Chitty  00  Game  Law. 
Carter  ▼.  NuncoU  and  another.  267  to  273. 

Plowd.  315.    2  Satk.  637.    Com.  (5)  9  Hen.  3.  e.  6.  and  c.  20. 

Dig.  Pisdwry  A.    Prerogatire  D.  (6)  2  Bk.  0.  S9.    Schidtes  on 

50.    Schultes  on  Aquatic  Rights,  Aquatic  Rights,  76. 

68.  (7)  Cited  in  Davys  Rep.  57. 

(3)  Justin.  Instit.  Ub.  1.  c.  1.  (8)  Hargrave's  Tracts,  12. 
tit.  1.  5  Rep.  107.    Dyer,  32  b. 
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before  time  of  memoiy,  but  may  be  perod  of  a  mioor  (1);  but 
it  must  be  prescribed  for  and  proved  against  the  oommon  rigbt 
which  is  presumed  to  exist. 

However,  if  an  individual  has  a  right  of  fishery  in  a  navigable 
nver  it  is  subject  to  the  right  of  the  public  to  use  the  river  for 
all  the  purposes  of  navigation ;  and  in  an  action  (9)  for  distintK 
anoe  c^  plaintiff's  fishery  m  the  river  Tweed,  Wood,  B.  said  a 
navigable  river  is  a  public  highway,  and  all  persons  have  a  right 
to  come  there  in  ships,  and  to  unload,  moor,  and  stay  there  as 
long  as  they  please ;  nevertheless,  if  they  abuse  that  ri^t,  so 
as  to  work  a  private  injury,  they  are  liable  to  an  action.  The 
question  will  therefore  be,  whether  the  defendant  has  abased  hb 
night.  The  privilege  of  the  plaintiff  must  be  subservient  tx>  die 
ri^t  of  the  public  It  would  be  of  very  misdiievous  oonse- 
quenoes  if  the  owner  of  a  fishery  could  prescribe  to  the  public 
how  and  where  they  are  to  moor  in  a  navigable  river.  The  esiiy 
case  I  remember  like  this,  was  where  a  man  obsdnatdly  refused 
to  move  his  ship  fironi  opposite  a  wharf,  although  it  would  faate 
been  just  the  same  if  he  had  moved  a  little  one  way  or  the  olbcr ; 
and  therefore  he  abused  his  right,  and  the  plaintiff  reoovered* 
The  defendant  had  a  right  to  moor  and  remain  where  his  shl^ 
Ibcj  as  long  as  omvenienoe  required ;  if  he  acted  wantxinly  aad 
maliciously,  for  the  purpose  of  injuring  the  firiiery,  the  plaintiff 
is  entitled  to  a  verdict,  and  not  otherwise. 


Having  thus  shewn  that  the  original  property  in  the  fisheries  of 
an  arm  of  the  sea  or  &av^pEd)le  riw,  and  of  the  shores  thereof  ia 

.  prima  fade  intlie  king,  and  that  an  exclusive  right  to  the  fishesy 
of  an  arm  of  the  sea  or  navigable  river  may  have  been  by  him 
conferred  ofi  and  may  be  prescribed  for  by  the  sut^ect,  it  now 
remains  to  b^  shewn  how  it  is  to  be  claimed  and  how  proved. 
In  Warren  v.  Matthews  (3),  sola  piscaria  in  the  river  Ex, 
by  a  grant  firom  ihe  crown,  was  claimed ;  and  Holt,  C.  J.  said 
the  subject  has  a  right  to  fish  in  all  navigable  rivers,  as  he  has  to 
fish  in  the  sea,  and  a  quo  warranto  ought  to  be  brought  to  try 
the  title  iX  this  grantee,  and  the  validity  of  his  grant.    Tre^MMa 

.  lies  for  fishing  in  an  arm  of  the  sea  or  navigable  river,  if  a  grant 
be  de  libera  piscarii ;  for  the  grantee  shall  have  the  property 


^>^ 


(1)  Harg.  Trscts,  267.    5  Rep.    4  Term.  Rep.  439. 
107.    Dver,  32^  b.     Com.  Die.        (2)  1  Cattpb.617.  notis. 
tit.  Nafigatioa  A*    WiBes,  475.        (3)  I  Salk,  357.    6  Mod.  73. 
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<if  diefsh  there  (1).  The  grantee  of  tuoh  an  exslvsiye  light 
■nst  use  it  under  the  terms  of  the  grant,  and  shall  not  be 
aBonred  to  exceed  it;  thus  in  a  case  where  (2)  a  right  was  proved 
hgr  ancient  deeds  for  the  owner  of  an  estate  tx>  hare  a  wrir  across 
•amer  for  taking  fish,  and  it  appeared  that  such  weir  was  here* 
lobre  made  of  bruAwood^  he  cannot  convert  it  into  a  $lane  weir ; 
and  Lord  Ellenborough  said,  that  the  erection  of  weirs  across 
liTers  was  reprobated  in  the  earliest  periods  of  our  law.  The 
words  of  Magna  Charta  (8)  are»  <<  that  all  weirs  firom  henceforth 
shall  be  utt^ly  pulled  down  by  Thames  and  Medway,  and 
through  all  Elngland,"  &c. ;  and  this  was  followed  up  by  sob- 
se^ent  acts  (4p)  treating  them  as  public  nuisances,  forbidding 
Ifae  erectu;^  of  new  ones,  and  the  enhancing,  straitening^  or 
enlarging  of  those  which  had  aforetime  existed.  Now*  here  it 
ifipears,  that  previous  to  the  erection  of  this  complete  stone  weir, 
there  had  been  always  an  escape  of  the  fi&h  through  and  over 
the  old  brushwood  weir,  in  which  those  in  the  stream  above  had 
•  right,  and  it  was  not  competent  for  the  defendant  to  debar 
them  of  it  by  making  an  impervious  wall  of  stone,  through  which 
the  fish  could  not  insinuate  themselves,  as  it  is  well  known  they 
will  through  a  brushwood  weir,  and  over  which  it  is  in  evidence 
that  the  fish  could  not  pass,  except  in  extraordinary  times  of 
flood;  and  however  20  years  acquiescence  may  bind  parties  whose 
private  rights  only  are  afiected,  yet  the  pubUc  have  an  interest 
in  the  suppression  of  public  nuisances,  though  of  longer  standing; 
aoi  objection  however  of  this  sort  can  apply  to  the  present  case,  ^ 

where  the  action  was  commenced  within  20  years  after  the 
cQDq>lete  extension  of  the  stone  weir  across  the  river,  by  which  ' 
it  is  proved  that  the  plaintiff  has  been  injiu'ed.  Then,  however 
general  the  words  of  the  ancient  deeds  may  be^  they  are  to  be 
construed,  as  Lord  Coke  says,  by  evidence  of  the  manner  in 
which  the  thing  has  been  always  possessed  and  used;  and  Law- 
rence, J.  added,  that  there  is  no  bar  to  the  action  fi^m  any 
lengdi  of  possession  in  the  defendant  In  a  subsequent  action  of 
trespass  for  breaking  and  entering  a  several  oyster  fishery  in  B. 
river  (5),  it  was  decided,  that  in  order  to  prove  a  prescriptive 
ri^t  of  fishery  as  appurtenant  to  a  manor,  old  licences  on  the 
court  rolls  granted  by  the  lords  of  the  manor,  in  consideration  of 


(1)  Com.    Dig.    Fischary,    A.  (3)  Cap.  23. 

4    Mod.   186,   7.      Skinn.   342.  (4)  12£dw.4.  c.7. 

2  Salk.  637.  (5)  Rogers  v.  Allen,  1  Csmpb. 

(2)  Wdd  V.  Hornby,  7  East,  309. 
195/3  Smith,  244.  S.  C. 
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certain  rents,  to  fiah  in  die  locus  in  quo,  are  eridence  withoat 
proof  of  the  rents  being  paid,  if  it  appears  that  such  rents  ha^e 
been  paid  in  modem  times,  or  that  the  lordsbf  the  manor  hare^ 
exerdsed  other  acts  of  ownership  over  the  fishery;  and  it  also 
appears  firom  that  case>  that  where  the  evidence  for  the  jdaiotiff 
was  for  all  sorts  of  fishing,  and  the  diefendant  proved  his  having 
fished  in  the  locus  in  quo  for  floating  fish  without  intenruptioD, 
yet  that  that  abandonment  of  apart  of  a  fishery  did  not  preclude 
the  owner  fnxm,  preserving  another  part  of  more  value;  the 
public  might  be  entitled  to  catch  floating  fish  in  B.  river^  but  it 
bjr  no  means  followed,  that  they  are  justified  in  dredging  for 
oysters,  which  may  still,  remain  private  property ;  but  the  pre- 
scription must  not  be  larger  than  the  proo^  thoi^  the  pre- 
scription win  not  fiul  if  the  evidence  be  more  extensive. 
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Hem   the  Commerce   and  Contracts  of  Belligerents  ara 

^g(^y  affected  hy  War. 

'T^HE  two  preoedmg  diapten  upon  tbe  daTigatioii  laws  aad 
fidwrieB^  oondiided  so  much  of  our  sulgect  as  relates  to  the 
modes  by  whidi  the  commerce  of  one  country  may  be  affected 
by  theacts  of  another  during  peace :  we  are  now  arrived  at  the 
Head  dhision^  in  which  we  are  to  examine  how  £u:  the  commerce 
of  one  state  may  be  affected  by  acts  of  another  during  war.  This 
part  of  the  subject  subdivides  itself  into  three  branches^  involving, 
J6»^  the  state  of  the  commercial  law,  as  between  belltgerents  and 
heOigerenis  s  secondhfj  as  between  belligerents  and  neutrah  /  and 
thirdbf^  the  dispensations  or  exception8>by  licences,  orders  in  conn* 
dl^  8tc.  These  are  .subjects  of  great  importance  in  a  c  ommerdal 
point  of  view,  because,  if  the  traffic  be  illegal^  any  contract  or 
policy  of  insurance  relating  to  it  cannot  be  enforced,  and  tbe 
property  is  liable  to  be  taken  and  confiscated ;  and  it  is  also  an 
indictable  offence  at  common  law  to  be  concerned  in  such  unlaw- 
ful trafic  (1). 

L  In  considering  the  state  of  the  conmiercial  law  of  nations,  and 
of  the  United  Elingdomin  particular,  as  it  affects  belligerents^  we 
will  trace,  \st^  the  authorities  }yy  which  the  intercourse  of  enemies 
is  in  general  prohibited,  and  then  eicamine  the  few  excepted  cases 
where  it  is  allowed;  2(%,  we  will  consider  the  legal  definition 
of  war,  and  who  are  to  be  deemed  alien  enemies,  and  what  con- 
stitutes an  hostile  character,  for  commercial  purposes ;  and  ^dhf^  ^ 
the  detention,  seizure,  capture,  and  condemnation,  by  one  belli- 
gerent, of  the  proper^  of  another  belligerent  employed  in 
commerce. 

1st  It  is  the  established  law  of  nations,  that  when  war  has  ^^  i*  How 
taken  place  betwem  two  or  more  states,  all  commercial  inter-  intercoune 
ooiurse  between  the  subjects  of  each  must  immediately  cease^  u^^ti^ud* 

(1)  The  King  ?.  Gowper,  Skinner,  637. 
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their  Allies  is      udIcss  it  be  Otherwise  expressly  stipulated  by  treaty.     Hostilities 

prohibited,  and     ,.  i  1/  <•! 

the  Exceptions    Aavuig  Commenced,  any  attempt  to  trade  on  the  part  of  the 
to  that  Rule.      subjects  of  either  state,  unless  by  the  pennission  of  the  sovereign^ 

is  interdicted  by  the  general  law  of  Europe ;  a  law  which  does 
not  spring  from  the  institutions  of  this  or  that  particular  state, 
but  which,  having  its  source  in  natural  reason  and  natural  jus- 
tice, is  alike  binding  on  the  whole  community  of  tiie  civilized 
world  (1).  This  rule  is  founded  on  the  principle  that  war  puts 
every  individual  of  the  respective  belligerent  governments  into 
a  state  of  mutual  hostility,  and  there  b  no  such-  thing  as  a  war 
for  arms  and  a  peace  for  commerce*  In  that  state,  all  treaties, 
dvil  contracts,  and  rights  of  property^  are  put  an  end  to  or  sus- 
pended, and  die  law  imposes  a  duty  on  every  sul^.ta  attac^ 
die  enemy  and  seize  his  property^  though  by  custom  this  is 
restrained  to  those  individuals  only  who  have  commissioae  from 
their  government  for  that  purpose.  Trading,  which  supposes 
the  existence  of  civil  contracts  and  rdations,  and  a  referenoe  to 
oonrts  of  justice,  is  necessarily  ccmtradictoiy  to  a  state  of  wear; 
besides,  it  is  criminal  in  a  subject  to  aid  and  assist  the  enemy, 
and  trading  affords  that  aid  in  thb  most  effectual  manner,  fay 
enabling  the  merchants  of  the  enemy's  country  to  support  thdr 
government  Export  duties  are  to  be  paid  when  goods  are 
brought  from  an  enemy's  country,  which  is  furnishing  the  veiy 
sinews  of  war  to  the  hostile  government;  and  such  trading  would 
also  facilitate  the  means  of  conveying  intelligence  and  canning 
pn  a  traiterous  correspondence  with  the  enemy,  which  would 
more  than  counterbalance  any  advantage  likely  to  accrue  to 
individuals  from  such  trading.  These  considerations  apply 
with  peculiar  force  to  maritime  states,  where  the  principal  object 
is  to  destroy  the  marine  and  commerce  of  the  enemy,  in  order 
to  force  them  to  peace  (2). 

It  was  observed  by  Sir  Wm.  Scot<^  in  the  cause  of  the 
Hoop  (3),  '^  that  by  the  law  and  constitution  of  this  country, 
the  sovereign  alone  has  the  power  of  declaring  war  and  peace. 
He  alone,  therefore,  who  has  the  power  of  entirely  removing 
the  state  of  war,  has  the  power  of  removing  it  in  part,   by 

<1)  The  Hoop,  1  Rob.  Bep.  3.  o.  4»     Dr.  PUllimore  on  I'i- 

198.    Potts  V.  BelL  8.  T.  R.  548.  oeaces»  5. 

Mennett  v.  Booham,  15  East,  489.  (2)  Potts  v.  Bell,  8  Term  Rep* 

Wilifsonv.  Patte8on,7Taunt,439.  548.      Mennett  v.  Bonham*   ro 

Onytius,  lib.  3.  c.  4.  s.  8.    Bvo-  Bast,  493, 4. 

kershotik,  lib.  ).  c. 3«    Vattdp  Ub.  (8)  1  Rob.  Rep.  196. 
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pennittiiigi  where  he  sees  proper,  that  oommercial  intercourse^  Sactkn  i.  How 
which  is  a  partial  suspension  of  the  war.    There  may  be  occa-  iLtKo^T^ 
sionsy  where  such  an  mtercourse  may  be  highly  expedient    But  ^^^^  ^- 
it  is  not  for  individuals  to  determine  on  the  expediency  of  such  their  Allies » 
occarions  on  their  own  notions  of  commerce^  and  possibly  on  Sb«]hMpciooi 
grounds  of  private  advantage,  not  very  reconcileable  with  the  to  tint  &iiie. 
general  interests  of  the  state.    It  is  for  the  state  alone,  on  more 
enlarged  views  of  policy,  and  on  consideration  of  all  the  dr- 
comstances  that  may  be  connected  with  such  an  intercourse,  to 
determine  when  it  shall  be  permitted,  and  under  what  regular 
tions.     In  my  opinion,  no  principle  ought  to   be  held  more 
•acred,  than  that  this  intercourse  cannot  subsist  on  any  other 
footing,  than  that  of  the  direct  permission  of  the  state.     Who 
can  be  insensible  to  the  consequences  that  might  follow,  if  every 
penson  in  a  time  of  war  had  a  right  to  carry  on  a  commercial 
intercourse  with  the  enemy,  and  under  colour  of  that,  had  the 
means  of  carrying  on  any  other  species  of  intercourse  he  might 
lUnk  fit?    Tlie  inconvenience  to  the  public  might  be  extreme: 
and  where  is  the  inconvenience' on  the  other  side,  that  the  mer- 
chant  should  be  compelled,  in  such  a  situation  of  the  two 
countries,  to  carry  on  his  trade  between  them,  if  necessary,  un- 
der the  eye  and  control  of  the  government  charged  with  the  care 
of  the  public  safety  (2)  ?'     And  afler  enumerating  all  the  cases 
wUch  tended  to  establish  this  rule,  Sir  Wm.  Scott  observed, 
''  The  cases  which  I  have  produced  prove,  that  the  rule  has 
been  rigidly  enforced^  where  acts  of  parliament  have,  on  difier^it  ^ 

occasions^  been  made  to  relax  .the  navigation  law,  and  other 
revenue  acts ;  where  the  government  has  authorized,  under  the 
sanction  of  an  act  of  parliament,  a  homeward  trade  from  the 
eoem^s  possessions,  but  has  not  specifically  protected  an  out^- 
ward  trade  to  the  same^  tiiough  intimately  connected  with  that 
homeward  trade,  and  almost  necessary  to  its  existence ;  that  it 
has  been  enforced,  where  strong  claim,  not  merely  of  convenience, 
but  almost  of  necessitj^  excused  it  on  behalf  of  the  individuals; 
that  it  has  been  enforced^  where  cargoes  have  been  laden  before 
Ae  war,  but  where  the  parties  have  not  used  all  possible  dili- 
gence to  countermand  the  voyage  afler  the  first  notice  of  hostir 
lities;  that  it  has  been  enforced,  not  only  against  the  subjects  of 
the  crown,  but  likewise  against  those  of  its  allies  in  the  war, 
upon  the  supposition  that  the  rule  was  founded  on  a  strong  and 
lOWFersal  principle,  which  allied  states  in  war  had  a  right  to 


(1)  Ite  Sir  Wm.  Scott,  in  the  Hoop,  1  Hob.  Rep,  199. 
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notice^  and  apply  mutoalfy  to  the  rabjectt  of  each  other."  So 
if  a  British  sabject  eflfect  an  insaranoe  on  alien'a  proper^^  die 
subsequent  declaration  of  hostilities  determines  the  contract,  and 
the  underwriter  is  not  liable  for  a  subsequent  loss.  (1) 

The  principal  cases,  which  establish  the  illegality  of  commerce 
between  belligerents,  are  the  Hoop  (2),  and  Potts  t.  Bell  and 
others  (8).  In  the  first  case,  Mr.  Malcolm  of  Glasgow,  and 
other  Scotch  merchants,  had  traded  to  Holland  for  artides 
necessary  for  the  agriculture  and  manufactures  of  that  part  of 
the  country,  for  which  thqr  had  several  times  before  appUed  for 
and  obtained  the  king's  licence;  but  after  the  passing  of  certain 
acts  of  parliament,  having  upon  application  to  the  commissioners 
of  the .  customs  at  Glasgow^  been  informed  (erroneously  as  it 
afterwards  appeared)  that  such  licences  were  no  longer  necessaiy, 
they  had  omitted  to  obtain  one  on  that  occasion;  in  consequence 
of  which,  the  cargo  being  taken  was  condemned  as'piiz^  on  the 
general  ground  that  all  trading  with  an  ttiemy,  without  the  king^s 
Ucence^  was  illegal  and  a  cause  of  confiscadon.  And  in  the  case 
of  Potts  y.  Bell  (4),  a  British  subject  shipped  from  the  enemy's 
country,  on  board  a  neutral  ship^  goods  which  he  had  purchased 
of  the  enemy  during  hostilities,  and  it  was  decided,  that  an  in-  ' 
surance  upon  such  cargo  was  illegal  and  void.  These  cases 
shew,  that  there  is  no  distinction  between  trading  with  an  enemy 
and  with  an  enemy's  country;  and  that  aid  is  considered  as 
being  equally  given  to  the  enemy,  whether  goods  be  furnished 
immediately  by  the  enemy,  or  through  the  medium  of  a  neutral 
merchant,  and  that  the  danger  of  a  traitorous  correq>ondenoe  is 
the  same.  This  strict  exdusion  of  tiade  between  belligerents 
has  been  carried  so  &r  as  to  prohibit  a  remittance  of  supplies 
even  to  a  British  colony,  during  its  temporary  subjection  to  an 
enemy.  This  extreme  point  is  established  by  the  case  of  'die 
Bella  Guidita  (5).  In  that  case  Grenada,  a  British  possession, 
had  been  seized  by  the  French,  but  by  the  public  acts,  both  of 
France  and  of  this  country,  it  appeared  that  the  island  was  not 
considered  to  have  entirely  changed  its  national  character;  the 
French  having  made  ordinances  with  respect  to  it  which  they 
would  not  have  made  in  the  case  of  an  island  strictly  French, 
and  the  British  legislature  having  even  enacted,  in  the  20th  year 


(1)  Brandon  v.  Curlti%,  4  East, 
410.  Antoine  ▼.  Morshead,  6 
Taunt.  239. 

(2)  1  Bob.  Rep.  196. 


(3)  8  Term  Rep.  548. 

(4)  8  T.  R.  548. 

(5)  1  Rob.  Rep.  207. 
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of  his  present  Mtjesty,  tbat  it  bdng  just  add  expedient  to  give  s«cti<m  i.  Hott 
eveiy  relief  to  the  pfoprietors  of  estates  ther^  no  goods  of  the  utteraDunT^' 
pitidooe  of  Grenada,  osl  board  neutral  vesseb  going  to  neutral  ^^^^  ^^ 
ports,  should  be  habie  to  eondemnation  as  prize.    Notwithstand-  their  aium  m 
ing  all  these  evidences,  that  the  character  of  Grenada  was  not  J^"*^^^'^ 
to  be  considered  strictly  hostile,  notwithstanding  even  the  express  to  u»t  Ruk. 
permisMon  to  export  the  produce  of  that  ishmd,  a  neutral  vessel 
sent  from  England  with  goods  to  be  imported  into  Grenada  wdl 
aeked,  as  oqploying  itself  in  an  illicit  intercourse  with  the 
enemy,  and  condemned  in  the  vice-admiralty  court  of  Barba- 
does;  iqpon  qypeal  to  the  privy  council  by  the  proprietors  of  the 
cafgp^thesentencewasa£Bnned(l);  and  though  it  was  in  one  case 


(1)  The  hardship  of  this  rule,, 
as  applied  to  this  individual  case, 
was  stroi^Iy  represented  in  the 
printed  papers  of  appeal,  as  wiU 
be  seen  by  the  following  extract 
^ra  1  Rob.  Rep.  219.  **  In  the 
late  unfortunate  war,  say  the  ap- 
pellants. Great  Britain  saw  many 
of  iu  nduable  West  Indk  posses- 
sions fell  into  the  hands  of  the 
enemy,  from  the  absolute  inability 
-to  protect  thein :  the  proprietors 
being  still  British  in  principle  and 
affection,  and  many  of  them  by 
actnal  residence;   and  the  hope 
being  constantly  entertained,  as 
irell  by  t)ie  public  as  by  indiri- 
duals,  that  those  islands  would 
soon  revert  to  the  dominion  of 
their  natural  sovereign,  the  par- 
liament, in  the  several  cases  of 
Nevis,  Montserrat,    St  Christo- 
pher's, Grenada,  and  the  Grena- 
dines, expressly  permitted  the  pro- 
duce of  those  plantations  to  be 
cooveved  to  Europe    free    from 
British  capture,  under  limitations 
intended  merely  to  prevent  the 
abuse  of  this  permission,  by  the 
clandestine  extension  of  it  to  the 
produce  of  foreign  colonies.    In 
this  provision  the  prindple  ap- 
peani  to  be  clearly  recognised  and 
estabiished,    that  these   islands, 
though  captured,  were  not  to  be 
considered  as  French,  for  upon 
"what  other  principle  could  British 
proteetion  have  been  imparted  to 
them  ?  And  if  the  British  legisla- 
ture did  thus  solemnly  declare  it« 


intention  to  protect  and  encourage 
the  produce  of  those  plantations 
during  the  remiunder  of  the  war, 
upon  what  srounds  of  legal  or 
political  analog,  can  it  be  con- 
tended, that  It  was  criminal  to 
transmit  those  supplies,  without 
which  those  plantations  could  not 
possibly  be  continued  in  a  state  of 
culture  ?    Does  not  the  expressed 
permission  of  exportation  involve 
a  permission  of  all  tbat  species 
of  necessary  importation  without 
which  the  pretended  permission 
of  the  other  is  merely  nugatory 
and  insulting?  It  remains  for  vour 
Lordships  to  dedde»  whether  those 
could  possibly  be  -the  intentions 
of  the  British  government,   ria. 
That  those  islands  should  be  con- 
demned to  absolute  sterility  by  a 
refusal  of  such  necelsary  supplies, 
as  the  French,  from  a  partiality  for 
their  own  ulands,  found  it  conve- 
nient to  withhold  from  them ;  that 
the  only  practicable  mode  for  the 
immediate   collection   of  British 
debts,  secured  upon  those  plant- 
ations to  an  enormous  amount, 
should  beprohibitedandpunished; 
and  that  Great  Britain,  instead  of 
receiving  many  important  articles  of 
consumption  and  commerce  from 
its  ancient  markets,  which  it  still 
continued  to  consider  as  its  own, 
should  lie  at  the  mercy  of  the 
ancient   markets  of  the  enemy» 
upon  such  terms,  as  a  successful 
monopoly  would  prescribe." 
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H&w  the  Commerce  md  Contracts  (^ BeUigerent$  [Cb«  a 

hoLden  tibat  an  alieii»  to  whom  a  bill  of  exchange  drawn  onEng* 
land  by  a  Britbh  Bobject  detained  prisoner  in  France  doiiag 
war,  payable  to  another  British  subject  also  detained  th«^  and 
which  bill  was  there  indorsed  by  the  latter  to  the  plaintifi^  soagr 
sue  on  it  in  this  country  after  the  return  of  peace  (1),  yt/t 
that  decision  turned  upon  the  circumstance  oi  the  lull  havii^ 
been  framed  between  two  British  subjects  priflcmers  at  war  in  a 
foreign  country»  and  who  could  not  otherwise  subsiat  In  a  sob- 
sequent  cascy  upon  a  review  of  most  of  the  authorities,  it  was 
bdd,  that  no  contract  made  with  an  alien  enemy  in  time  cf  war, 
can  be  enfoiteed  in  a  court  of  English  judicatare,  alfhongh  the 
fJaiintiff  do  not  sue  until  the  return  of  peace;  and  tfaerefixe 
where  the  defisndant,  a  British  subject  resident  here,  having  in 
his  hands  the  proceeds  of  certain  goods  of  A.,  an  alien  enemy, 
A.  drew  on  the  defendant  payable  to  his  own  order,  and  in* 
doned  the  bUl  to  the  plainti£^  an  £nglish*bom  subfect  residem 
in  the  hostile  country,  who  sued  on  the  bill  after  peace  resforec^ 
it  was  held  that  he  could  not  recover.  (2) 


Ctitd  Ships* 


One  of  the  most  reasonable  instances  in  which  this  rule  has 
been  enforced,  appears  to  be  in  the  case  of  ships  (f  truce^ 
or  cartel  ships.  As  observed  by  Sir  William  Scott,  in  the 
case  of  the  Venus  (8),  **  The  conduct  of  ships  of  this  de- 
scription cannot  be  too  narrowly  watched.  The  service  on 
which  they  are  sent  is  so  highly  important  to  the  interests  of 
humanity,  that  it  is  peculiarly  incumbent  on  all  parties  to  take 
care^that  it  should  be  conducted  in  such  a  manner  as  not  to  be- 
come a  subject  of  jealousy  and  distrust  between  the  two  nations.^ 
The  Venus  was  a  British  vessel,  which  had  gone  to  Marseilles, 
under  cartel,  for  the  exchange  of  prisoners.  She  had  there 
taken  a  cargo  on  board,  and  wds  stranded  and  captured  on  a 
voyage  to  Port  Mahon.  Sir  William  Scott  condemned  her,  on 
a  full  view  of  the  circumstances  of  the  case,  adding  these  further 
remarks,  which  are  applicable  to  all  other  cases  of  cartel  sUps 
trading  with  the  enemy :  <^  It  is  not  a  question  of  gain,  but  one 
on  which  depends  the  recovery  of  the  liberty  ^  individuals,  who 
may  happen  to  have  become  prisoners  of  war;  it  is  therefore  a 
species  of  navigation  which,  on  every  consideration  of  hnmanily 
and  policy,  must  be  conducted  with  the  most  exact  attention  to  the 


(1)    Aatoine  v.  Morshead,  6 
Taunt.  237. 


(2)  Willison   V.  Patteson  and 
others,  7  Taunt.  439* 

(3)  4  Rob.  Rep.  ^7. 
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oriouMd  xmrmm^  and  to  the jruloB  wUdi  have  been  built  upon  it;  s«ctk»  i.  Hoir 

.^     .«        ^  1       #..  .    «      «  i*.    -  •         far  Comro«PcUl 

fsuMO^  if  Mdh  a  mode  of  mterooone  is  broken  ^o^  it  cannot  but  inteKoone 
be  fcUowed  by  oanseqiieDCtf  extremely  ealamitous  to  individuals  ^^"^  ^ 
efbodi  fXHintries.    Giartel  ships  are  subject  to  a  double  obl^ar  their  aium  » 
lion  to  both  €onntrtes  not  to  trade.    To  engage  in  trade  may  be  ^^^tjltk^ 
disadvantageous  to  the  enemy,  or  to  their  own  country ;  both  to  that  Rule. 
tie  mutually  engaged  to  permit  no  trade  to  be  cansed  on  under 
a  fraudulent  use  of  this  interoourse;  all  trade  most  therefijre  be 
hdd  to  be  prohibited ;  and  it  is  not  without  the  consent  of  both 
gevemmenns  that  vessels  engaged  in  that  senrioe  can  be  per- 
mitted to  take  in  any  goods  wfaitfeTer/' 

This  rule,  whidi  lenders  it  illegal  fcr  a  British  subject  to  carry  nicgilfom 
OBI  «onmieroe  with  an  enemy ,  also  predndes  an  11%  from  a  similar  onCOTimerct 
iotcroonrse  (1).    In  the  case  of  the  Nayade  (S),  Sir  William  «>th  Enemy. 
Soott  said,  ''  that  the  case  of  the  Eni^eid  was  decided  on  the 
gnmnd  thatf  during  a  conjoint  war,  no  subject'  of  one  belli* 
gctent  can  trade  widi  the  enemy,  without  being  liable  to  a  fiir- 
fciture  of  his  property  engHged  in  such  trader  in  the  courts  of' 
the  a%."    The  principle  of  this  rule  »  stoted  by  Sir  WiUimn 
Soott^  in  the  case  of  the  Neptunus  (S),  Irbo  said,  ^  It  is  weU 
knoma  that  a  declaration  of  hostility  naturally  carries  with  it 
an  interdioioB  of  all  commercial  intercourse;  it  leaves  the  belli* 
gerent  countries  in  a  state  that  is  mconsiitent  with  the  rela^ons 
of  oorameroe.    This  is  the  natural  result  of  a  state  of  war,  and 
it  is  by  no  means  necessary  that  there  should  be  a  special  inter* 
diction  of  commerce  to  produce  this  effect.    At  the  same  time  it 
has  ha{9)ened,  since  the  world  has  grown  more  commercial,  that 
apractice  has  crept  in,  of  admittiiy  particular  relaxations,  and 
if  one  state  only  is  at  war,  no  iqury  is  committed  to  any  other 
-state.    It  is  df  no  importance  to  otbtf  natkms  how  mudi  a 
single  belligerent  chooses  to  weaken  and  dilute  his  own  rights ; 
bot  it  is  otherwise  when  allied  nations  are  pursuing  a  common 
cause  agunst  a  common  enemy.     Between  them  it  must  be 
takei\  as  an  implied,  if  not  an  express,  contract,  that  one  state 
shall  not  do  any  thing  to  defiaat  the  general  object.    If  one  state 
admits  its  subjects  to  carry  on  an  uninternqpted  trade  with  the 
ewnqr^ike  canaequenoe  may  be^  that  it  will  supply  that  aid  and 
comlbrt  to  the  enemy,  eipedally  if  it  is  an  enemy  depending 

^*— ^     I   ■      I       I         ■     I  II  I     ■■■!<■     nil— ^W^i— ^»— ^1— — — ^i^— ^^^— ^—W »—      ■!   ■!■    ■ 

(1 )  But  a  neutral  or  a  British  Rcid.  I  M.  &  S.  727. 

aubjectt  resident  in  a  neutral  state,  (2)  4  Rob.  Rep.  25 1 . 

ia  net  precloded  from  canTtng  (3)  6  Rob.  Rep.  405. 
oil  trade  wiili  so  enemy.    BeHr. 


384 

Section  I.  How 
iir  Commeraal 
Intenoiine 
between  Bel- 
ligerants  uui 
cbeir  AQiet  ii  . 
prabibitedf  and 
theBtOBiHions 
to  that  Rule. 


How  the  Commerce  andContracU  qf  Belligerents  [Gh.  8. 

very  molerially  on  the  resonroeB  of  foreign  ooiiimeroe>  whidi 
may  be  very  injiinoiis  to  the  pnMecudaii  of  the  ocomion  cause, 
and  the  intcfrests  of  its  ally.  Itahoddaeem,  that  itis  not  enoo^ 
therefore  to  say^  that  the  one  state  lias  allowed  this  prance  to 
its  own  subjects,  it  should  ^pear  to  be  at  least  desirable  diat  it 
oould  be  shewn,  that  either  the  practice  is  of  such  a  nature  as. 
can  in  no  nuumer  interfiere  with  the  common  operations,  or  that 
it  has  the  allowance  of  the  confederate  state/' 


Atttmpato 
eludt  the  Rule 
uaevaiUble* 


The  advantages  which  particular  individuals 
from  the  violation  of  this  ruley  have  caused  a  number  of  attempts 
to  elude  it^  but  no  artifice  has  yet  succeeded  in  discovering  any 
legal  mode  of  trade  between  belligerents,  without  die  express 
permission  of  their  governments.  In  {he  case  of  the  Jouge 
Pieter  (1),  an  attempt  was  made  to  protect  a  cargo  shipped  in 
England,  and  ultimately  destined  for  an'  enemy's  market,  by 
dividing  the  voyage,  and  directing  the  cargo  to  be  tak^i,  in  the 
first  instance^  to  a  neutral  port,  from  whenee  it  mi^t  or  ought 
not  be  afterwards  carried  forward  to  the  place  of  its.real  des- 
tination, the  enemy's  market.  But  Sir  William  Scott  condemned 
it  to  the  captors,  making  use  of  the  following  e:q>ressions  (2) : 
*^  Without  the  licence  of  government,  no  communication, 
direct  or  indirect,  can  be  carried  on  with  the  enemy.  On  the 
policy  of  that  law,  this  Is  not  the  place  to  observe ;  it  is  the  law 
of  England ;  and  if  any  considenation  of  mercantile  policy  inter- 
fere with  it,  the  duty  of  the  subject  is  to  submit  his  case  to  that 
authority  of  the  country  which  can  legalize  such  a  trad^  looking 
to  all  the  considerations  of  political  as  well  as  commercial  expe- 
diency that  are  connected  with  it.  But  an  individual  cannot  do 
this ;  he  is  not  to  say,  such  a  trade  is  convenient,  and  therefore 
1^1 ;  neither  can  the  court  exercise  such  a  discretion.  Where 
no  rule  of  law  exists,  a  sense  or  feeling  of  general  expediency, 
whidi  is,  in  other  words,  common  senses  may  fairly  be  applied ; 
but  where  a  rule  of  law  interferes,  these  are  considerations  to 
which  th^  court  is  not  at  liberty  to  advert  In  all  the  cases  that 
have  occurred  on  this  question,  and  they  are  many,  it  has  been 
held  indubitably  clear,  that  a  subject  cannot  trade  with  the 
enemy  without  the  special  licence  of  government.  The  inters 
position  of  a  prior  port  makes  no  difference;  all  trade  with  the 
enemy  is  illegal;  and  tiie  circumstance^  that  the  goods  are  to  go 


(0  4  Rob.  lUp,  79. 


(2)  4  Rob.  83,  4.    Sea  to  the 
same  effect,  3  Rob.  21. 
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first  to  a  neutral  port,  will  not  make  it  lawful.     The  trade  is  SectioR  I.  How 
still  liable  to. the  same  abuse,  and  to  the  same  political  damrer«  firCommcrcbi 

-  -  *  ®    '    intercoiine 

whatever  that  may  be."  between  Bel- 

liglBreats  and 
their  Allies  is 

Nor  have  the  endeavours  which  have  been  made  to  protect  prohibited,  and 
the  cargo,  by  the  intervention  of  third  persons^  been  more  sue-  to'thai^iialc?* 
eessfiil  than  the  interposition  of  a  fictitious  destination.     Thus, 
in  the  case  of  the  Samuel  (1)  it  was  decided,  that  if  an  English 
subject  employs  a  neutral  to  purchase  for  him  in  the  country  of 
the  enony,  the  neutral  is  in  such  case  but  the  mere  agent,  the 
goods  must  then  be  considered  to  pass  immediately  from  the  enemy 
ta  the  British  subject,  and  such  a  transaction  would  be  illegal.  But 
if  a  neutral  merchant  has,  bona  fide,  goods  or  vessels  of  his  own, 
lying  in  an  en&axfs  port,  the  Court  admitted  that  he  might  dispose 
of  them,  even  to  a  British  subject,  as  freely  as  if  they  were  on  the 
seas,  and  the  locality  of  the  ship  will  not  afiect  the  legality  of 
the  sale.     However,  we  shall  hereafter  see,  that  merchants, 

*  *  I  « 

taking  up  their  residence  in  an  enemy's  country,  are  not  to  be 
considered  neutrals  at  all,  so  that  there  is  little  possibility  of  col- 
lusion by  this  resource.  A  partnership  has  also  been  tried  as  a 
cloak  for  this  illegal  intercourse,  but  with  the  same  unvarying 
ill  success  which  has  attended  all  other  stratagems.  For,  in  the 
case  of  the  Franklin  (2),  which  was  a  case  of  trade  carried  on 
with  the  enemy  by  a  firm,  consisting  partly  of  neutrals  and  partly 
of  Britidi  subjects.  Sir  William  Scott  said,  '<  It  has  been  decided, 
that  even  an  inactive,  or  sleeping  partner,  as  it  is  termed,  can- 
not receive  restitudon  in  a  transaction  in  which  he  could  not 
lawfully  be  engaged  as  a  sole  trader.'' 

There  was  formerly  some  doubt,  whether  the  rule,  which  we-  Decisions  at  Law 
have  seen  has  been  thus  rigidly  enforced  in  the  admiralty  courts,  °"  •  "  •• 
was  to  prev^l  to  the  same  extent  in  the  courts  of  common  law. 
The  cases  of  Gist  and  Mason  (S),  and  Bell  and  Gilson  (4),  had 
left  the  question  in  much  perplexity,  but  the  uniformity  of  de- 
cision between  both  tribunsJs  was  definitively  established  by  Hiord 
Kenyon,  in  the  case  of  Potts  against  Bell,  in  error  (5).  His 
Lordship  said,  <<  that  the  reasons  urged,  and  the  authorities 
dted,  were  so  many,  so  uniform,  and  so  conclusive,  to  shew  that 
a  British  subject  trading  with  an  enemy  was  illegal,  that  the 


(1)  4  Rob.  Rep.  284.    Vide  (3)  1  Term  Rep.  84. 

PotU  V.  Bell,  8  Term  Rep.  548.  (4)  1  Bos. »  Pul.  346. 

.     (2)  6  Rob.  Rep.  131.  (5)8  Term  R^  548. 
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question  might  be  considered  finally  at  rest,  and  that  it  was  needf* 
less  to  delay  giving  judgment  for  the  sake  of  pronouncing  tibe 
opinion  of  the  Court  in  more  formal  terms ;  more  e^ciallyi  a» 
they  could  do  but  little  more  than  recapitulate  the  judgment, 
widi  the  long  train  of  authorities  already  to  be  found  in  the 
clearest  terms  in  the  printed  report  of  the  case  of  the  Ho<^ 
published  by  Dr.  Robinson."    Nor  does  it  make  any  difference 
in  the  illegality  of  the  trade,  that  it  be  carried  on  bylandrather 
than  by  water.    There  is  an  authority  (1)  shewing,  that  it  waa 
anciently  deemed  illegal  to  trade  with  Scotland,  then  in  a  general 
state  of  enmity  with  this  kingdom:  and  in  the  case  oCthe  Ittoap, 
Sir  William  Scott^  referrmg  to  this  note  in  Rolle  declares^ 
**  that  the  rule  in  no  degree  arises  from  the  transaction  being 
upon  the  water,  but  from  principles  of  public  policy,  and  of 
public  law,  which  are  just  as  weighty  on  the  one  element  as 
on  the  other,  and  of  which  the  cases  have  happened  more  fre- 
quently upon  the  water,  merely  in  consequence  of  the  insular 
situation  of  this  country ;  but  when  an  enemy  existed  in  the  other 
part  of  the  island,  the  only  instance  in  which  it  could  occur 
upon  the  land,  it  appears  to  have  been  deemed  equally  criminal 
in  the  jurisprudence  of  this  country." — In  the  case  of  Gist  v. 
Mason  (2),  Lord  Mansfield  mentioned  an  instance,  where  trading 
with  an  enemy,  was  deemed  unlawful,  from  a  note  given  him  by 
Lord  Hardwicke,  on  a  reference  to  all  the  Judges,  in  the  time  of 
King  William  the  lliird,  whether  it  were  a  crime  at  common 
law  to  carry  com  to  an  enemy^  who  were  of  opinion  that  it 
was  a  misdemeanor. 


Eiceptifliis  to 
theRuU. 


But  though  the  rule  is  thus  general  and  impartial,  it  is  not 
extended  beyond  its  just  and  strict  construction.  The  case  of 
the  packet  De  Bilboa  (3),  was  a  claim  made  by  an  English  house 
for  goods  shipped  on  board  a  Spanish  vessel,  by  order  of  Spanish 
merchants,  before  hostilities  with  Spain.  Hostilities  had  been 
declared  subsequentiy  to  the  shipment,  and  the  vessd,  on  its 
voyage  from  London  to  Corunna,  had  been  seized  by  a  British 
captor.  Sir  William  Scott  observed,  "  that  the  English  mer- 
chant, who  shipped  the  goods  in  London,  was  not  c^ed  upon 
to  know  that  the  injustice  of  the  other  par^  would  produce  a 
war  before  the  delivery  of  his  goods;  that  'the  goods  were  to 
have  been  at  the  risk  of  the  shippers  till  deliveiy ;  and  tha(  the 


(1)  BoLAb.  173. 

(2)  1  T^rm  Rep.  84.    See  also 


Skinner,  638. 
(3)  2  Rob.  Rep.  133. 
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ooDtnK*  was  perfectly  fiur.  He  therefore  decreed  restitution  SMtion  i.  How 
to  the  shipper."  Tlie  case  of  the  Abby  ( 1 )  also  shews,  that  the  inteimm 
court  of  admiralty  has  not  been  disposed  to  force  the  rule  ^f^^'"^^  B^« 
beyond  its  true  spirit.  A  ship  sailed  on  the  11th  September  their  Allies  u 
1705,  for  the  island  of  Demerara,  then  a  Dutdi  colony.  War  S;^et!d^ 
being  declared  on  the  16th  of  the  same  month  against  Holland,  tothatRuU. 
Demerara  became  of  course  a  hostile  possessicm.  The  ship  was 
capCnred  cS  its  coast  in  May  1796,  but  the  island  having  in 
the  mean  time  surrendered  to  the  British  forces,  had  become 
a  British  colony.  Sir  William  Scott  hdd,  that  as  the  port  to 
wliidi  the  ship  was  destined  did,  at  the  time  of  her  carrying  the 
design  into  efleet,  bdong,  not  to  an  enemy,  but  to  his  Britannic 
MajesCy,  the  ship  was  not  to  be  deemed  in  fkct  an  illegal  trader* 
*^  I  ccxiceive,"  said  he^  <<  that  there  must  be  an  act  of  trading  to 
the  enemy's  country,  as  well  as  the  intention ;  there  must  be, 
if  I  may  so  speak,  a  legal  as  well  as  a  moral  illegality.  (2)  If 
a  man  fires  a  gun  at  sea,  intending  to  kill  an  Englishman^ 
wUch  woold  be  legal  murder,  ^md  by  accident  does  not  kill  an 
Englishwian,  but  an  enemy,  the  mcval  guilt  is  the  same^  but 
the  legal  efiect  is  di£brent ;  the  accident  has  turned  up  in  his 
fiiTOur,  tibe  criminal  act  intended  has  not  been  committed,  and 
the  man  is  innocent  of  the  legal  offddce.  So,  if  the  intent  was 
to  trade  with  an  enemy,  (which!  have  already  observed  cannot 
be  ascribed  to  the  par^  at  the  commencement  of  tiie  voyage, 
when  hostilities  were  not  yet  declared,)  but  at  the  time  of  car- 
rying the  design  into  eftct,  the  person  is  become  not  an  enemy; 
the  intention  here  wants  the  corpus  delicti.  No  case  has  been 
produced  in  which  a  mere  intention  to  trade  with  the  enemy's 
country,  contradicted  by  the  &ct  of  its  not  being  an  enemy's 
country,  has  enured  to  condemnation.  Where  a  countiy  is 
,known  to  be  hostile,  the  commencement  of  a  voyage  towards 
that  com^  may  be  a  sufficient  act  of  illegality ;  butwherethe 
voyage  is  undertaken  without  that  knowledge,  the  subsequent 
event  of  hostility  will  have  no  such  effect.  On  principle,  I 
am  of  opinion,  that  the  party  is  free  from  the  charge  of  illegal 
trading/' 

From  the  same  case,  and  from  the  case  of  the  Hoop  (S),  it 
is  further  to  be  collected,  that  where  cargoes  have  h&sa  laden 
before  the  war^  they  will  be  restored  to  the  claimants,  if  it  be 
shewn  that  on  the  first  notice  of  hostilities  all  possible  diligence 


(1)  5  Rob.  Rep.  251.  portatioD8.x 

(2)  See  ante,  244^  5,  as  to  im-        (3)  1  Rob.  Rap.  198. 
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was  employed  to  countermand  the  woysLge^  or  alter  its  destina- 
tion, so  as  to  avoid  the  culpability  of  an  illegal  tradmg' with  the 
enemy.  But  if  proper  exertions  have  not  been  made,  and  the 
cargo  has  been  suffered,  whether  wilfully  or  negligently,  to  sail 
from  the  enemy's  country,  no  excuse  deduced  from  individual 
convenience^  or  from  the  allied  necessity  of  withdrawing  Bri- 
tish property  out  of  a  territory  which  has  become  hostile,  can» 
of  strict  right,  secure  the  cargo  without  a  protection  from 
government.  (1)  It  is  true  that  in  the  case  of  Bell  and  Gilson'(2), 
it  was  held,  that  if  an  Englishman,  at  the  commencement  of 
hostilities,  had  goods  in  an  enemy's  country,  he  might  bring 
them  away.  But  it  seems,  that  the  case  of  Potts  and  Bell  (S) 
has  reversed  that,  as  well  as  most  of  the  other  doctrines  laid 
down  in  Bell  and  Gilson.  This  doctrine  is  established  by  a 
decision  quoted  in  the  case  of  Potts  and  BeU  by  the  king's  advo- 
cate. That  authority  he  cited  from  a  MS.  note  of  Sir  Edward 
Simpson,  of  the  case  of  St.  Philip,  at  the  Cockpit,  wherein  it 
was  established,  that  trading  with  an  enemy  is  a  subject  of  con- 
fiscation^ and  excludes  any  exception^  even  on  the  ground  that 
the  goods  had  been  purchased  before  the  war.  This  authority, 
with  all  the  others  cited  by  the  king's  advocate  in  the  case  of 
Potts  and  Bell^  received  the  general  sanction  of  Lord  K^yon 
in  delivering  the  judgment  of  the  court. 

At  the  same  time,  in  cases  of  hardship,  the  comts  have  not 
shewn  themselves  unwilling  to  make  some  relaxations.  In  the 
case  of  Dree  Gebroeders  (4),  Sir  W.  Scott  observes,  "  That 
pretences  of  withdrawing  funds  are  at  all  times  to  be  watched 
with  considerable  jealousy;  but  when  the  transaction  appears 
to  have  been  conducted  bona  fide  with  that  view,  and  to  be 
directed  only  to  theremoval  of  property,  which  the  accidents  of  war 
may  have  lodged  in  the  belligerent  country,  cases  of  this  descrip- 
tion are  entitled  to  be  treated  with  some  indulgence."  But  in 
the  case  of  the  Jufirow  Catharina  (5),  a  case  where  an  indulgence 
was  allowed  by  the  court  for  the  withdrawing  of  British  property. 
Sir  W.  Scott  intimated,  that  his  decree  in  that  instance  was  not 
to  be  understood  as  in  any  degree  relaxing  the  general  necessity 
of  obtaining  a  licence,  wherever  property  is  to  be  withdrawn  fixim 
the  country  of  the  enemy.    Dr.  Robinson  (6)  has  subjoined  to 


(1)  See  cases  cited  in  8  Term 
Rep.  548. 

(2)  lBos.andRul.345. 

(3)  8  Term  Rep.  548. 


(4)  4  Rob.  Rep.  234. 

5)  5  Rob.  Rep.  141. 

6)  5  Rob.  Rep.  91. 
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the  report  of  the  case  of  the  Ocean  the  following  useful  note :  section  I.  How 
•*  The  situation  of  British  subjects  wishing  to  remove  from  the  ^^^^^^^ 
countiy  of  the  enemy  on  the  event  of  a  war,  but  prevented  by  between  BeV 
the  sudden  irruption  of  hostilities  from  taking  measures  for  re^  the?iSuM*it 
moving  sufficiendy  early  to  enable  them  to  obtain  restitution,  prohibited,  and 
forms  not  unfrequendy  a  case  of  considerable  hardship  in  the  ^^hat^i^jde. 
Prize  Court.  In  such  cases,  it  would  be  advisable  for  persona 
so  situated,  on  their  actual  removal,  to  make  application  to 
government  for  a  special  pa&s^  rather  than  to  hazard  valuable 
proper^  to  the  effect  of*  a  mere  previous  intention  to  remove, 
dubious  as  that  intention  may  frequently  appear  under  the  cir- 
cumstances that  prevent  it  from  being  carried  into  execution.  In 
the  case  of  the  Jufirow  Catharina  (1),  a  licence  had  been  granted 
to  import  cert^  raw  materials  from  France,  and  under  this 
licence  an  attempt  was  made  to  protect  a  quantity  of  lace.  Ac- 
cording to  the  general  principle  laid  down  in  the  numerous  cases 
that  have  been  considered,  there  seemed  reason  to  regard  this 
lace  as  subject  to  condemnation;  but  Sir  William  Scott,  in  con- 
sideration of  particular  circumstances,  was  of  opinion  that  it 
should  be  restored  to  the  claimant.  This  decision  forms  a  re- 
markable exception  to  the  ordinary  rules  by  which  licences  are 
construed,  and  constitutes  also  an  exception  to  the  spirit  of  that 
leading  principle,  by  which  all  commerce  with  the  enemy  on 
private  account  is  so  rigidly  forbidden,  without  respect  to  the 
hardship  of  particular  cases.  ^'  This  lace^"  said  Sir  William 
Scott,  ^^  was  shipped  under  an  order  given  before  hostilities, 
and  it  is  argued  on  the  part  of  the  captors,  that  lace  is  an  article 
which  cannot  be  included  under  the  terms  raw  materials;  that 
no  protection  can  be  derived  from  the  licence,  and  that  the 
original  order  ou^t  to  have  been  countermanded  at  the  break- 
ing out  of  the  war.  Certainly,  if  a  licence  is  to  be  deemed  neces- 
sary, it  will  be  difficult  to  say,  that  the  particular  licence  alluded 
to  in  the  present  case  can  avail  to  the  protection  of  this  ship- 
ment. But  there  are  some  considerations,  applying  to  the  man- 
ner in.  which  this  shipment  had  originated,  which  may  entide  it 
to  more  indulgence.  It  appears  that  goods  were  sent  out 
from  this  country  to  Flanders,  and  that  an  order  was  given  at 
the  same  time  for  a  return  of  certain  other  foreign  articles,  and, 
among  the  rest,  for  this  lace.  It  seems,  that  when  an  order  is 
given  for  lace,  it  is  put  into  a  state  of  preparation,  and  that  more 
time  is  required  to  countermand  an  order  for  this  article^  than 


(1)  5  Rob.  Rep.  141. 
c  c  3 
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for  others  on  which  less  labour  and  preparation  is  required.  It 
is  a  work  of  long  and  slow  process^  in  which  adjances  most  be 
made  to  the  manuTacturers ;  and  although  the  demand  on  that 
account  against^the  merchant  would  be  8uq)ended  during  hosti- 
lides,  it  might  be  difficult  to  relieve  the  British  merchant  from 
the  demand,  when  the  foreign  correipondent  was  rehabilitated 
and  restored  to  his  right  of  action  by  the  return  of  peace.  It  b 
to  be  remembered  also,  that  during  the  present  hostilities,  there 
hftB  'been  a  more  than  ordinary  difficult  in  carrying  on  any 
oorrespondenoe  with  the  enemy's  countries :  a  circumstance  fionr 
which  the  court  has,  in  other  cases,  thought  it  not  unreasonable 
to  make  some  allowance.  It  does  not  appear  that  the  party 
had  an  opportunity  of  countermanding;  and  although  it  would 
hare  been  a  more  satis&ctoiy  and  a  more  guarded  proceeding 
on  the  part  of  the  British  merchant,  to  have  lulled  for  a  lioenoe 
for  the  special  importation  of  this  article  under  the  drami- 
stances  of  his  case,  there  are  sufficient  considerations  to  induoe 
the  court  to  think  &Tourably  of  this  claim.  There  seems  to 
have  been  no  intention  to  dissemble;  it  was  owing  to  the  erro- 
neous conception  of  the  enemy's  shipper  that  this  article  waa 
put  on  board,  to  take  the  benefit  of  a  licence  that  had  been  pto- 
eured  for  other  articles  in  this  vessel.  It  is  therefore,  in  this 
point  of  view,  distinguishable  from  Mr.  Hanke/s  case^  in  whkb 
the  shipment  was  made  here,  where  the  party  bad  still  the 
dominion  over  the  goods,  and  the  power  to  stop  them  fi^itn  jwo* 
ceeding.  Here  the  dominion  was  in  the  enemy^s  shipper,  under 
a  discretion  rq)06ed  in  him  by  orders  before  the  war,  and  which 
the  importer  is  not  shewn  to  have  had  any  opportunity  of  coun- 
termanding. I  wish  it  to  be  understood,  that  by  this  decree 
the  necessity  of  obtaining  a  licence  is  not  in  any  degree  relaxed. 
On  the  contrary,  this  court  cannot  sufficientiy  inculcate  the 
duty  of  applying,  in  all  cases,  for  the  protection  of  a  licence^ 
where  property  is  to  be  withdrawn  from  the  country  of  the  enemy ; 
it  is,  indeed,  the  only  safe  iray  in  which  parties  can  proceed. 
Without  meaning  in  the  least  to  weaken  the  force  of  the  obliga- 
tion, I  think  the  claim,  under  the  particular  drcumstanoes  of 
this  case,  is  justiy  entitied  to  the  &vourable  considerations  wbidi 
I  have  thrown  out,  and  I  shall  direct  tilie  property  to  be  re* 
stored."  An  attempt  was  made  by  the  counsd  in  the  case  of 
De  Tastet  v.  Baring  (1)  to  establish,  tiut  no  bill  drawn  from  an 
Imtile  country  upon  this^  could  l^ally  be  passed  here;  but. 


(1)11  East.  268. 


Ch.  8 J  are  legalfy  affected  by  War. 

upon  this  point,  the  court  do  not  appear  to  have  given  any 
opinion.  In  several  recent  instances  of  bills  drawif  by  British 
pris<»ers  in  France  upon  this  Country,  holders,  with  full  notice 
of  the  circomstances,  have  been  permitted  to  recover,  on  the 
ground  that  otherwbe  prisoners  at  war  might  be  deprived  of 
the  means  of  comfortable  subsistence.  (1) 
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In  the  case  of  the  Madonna  Delle  Gracie  (2),  some  degree  of 
relaxation  was  undoubtedly  admitted,  but  it  was  admitted  under 
very  peculiar  ciicumstances,  which  though  certainly  infractious 
of  the  letter,  yet  by  no  means  contravened  the  spirit  of  the  rule. 
The  goods  in  question,  which  were  wines  purchased  solely  for 
the  supply  of  the  British  fleet  before  hostilities  with  Spain,  were 
secretly  deposited  in  that  country  after  th'e  breaking  out  of  the 
war,  and  then  removed  to  L^horn,  with  an  addition  of  some 
other  newly^  puh;hased  wines  mixed  in  order  to  colour  the 
previous  sfocl^  which  had  become  too  pale  to  be  saleable  by 
itself.  The  mixture  of  the  new  wine,  which  had  been  purchased 
subsequently  to  hostilities,  was  considered  by  Sir  William  Scott 
so  indispensably  necessary  to  the  disposal  of  the  old  cargo,  as 
not  to  affect  the  legality  of  the  transaction.  His  judgment  then 
proceeds  in  the  following  words :  **  It  is  said  that  Mr.  Gr^ry, 
the  claimant  in  this  casc^  might  have  obtained  a  licence ;  I  cer- 
tainly do  not  mean  to  weaken  the  obligation  to  obtain  licences 
for  every  sort  of  communication  with  the  enemy's  country,  in  all  * 
esses  where  the  measure  is  practicable;  but  I  think  I  see 
great  difficulties  that  might  have  occurred  in  applying  for  a 
licence,  or  in  using  it  in  the  pre^ient  case.  How  could  Mr. 
Gregory  describe  his  wines,  as  to  the  place  from  whence  they 
would  be  exported  ?  They  were  deposited  secretly,  and  could 
only  be  exported  by  particular  opportunities.  On  the  other 
hand,  can  I  entertain  a  doubt  that  government  would  have  been 
very  desirous  to  protect  him  in  the  recovery  of  this  property, 
purchased  under  a  contract  with  them  ?  Or,  on  the  ground  of 
public  utility,  is  it  too  much  to  hold  out  this  encouragement  to 
persons  engaged  in  contracts  of  this  sort,  that  they  shall  obtain 
every  fiu;ility  in  disposing  of  such  stores  ?  It  would  be  a  consider- 
able discouragement  to  persons  in  such  situations,  at  a  distance 
finom  home^  and  employed  in  the  public  service^  if  they  w^e  to 


(1)  See  Antoine  ▼.  Morshead, 
6  Taunt.  237.  1  Marsh  558  ;  but 
in  general  a  bill  drawn  in  war  by 
an    alien    enemy    abroad    on    a 


Briush  subject  here,   cannot  be 
enforced  on  return  of  peace.  Wil- 
lison  V.  Pattesop,  7  Taunt.  439. 
(2)  4  Rob.  195. 
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know,  that  in  case  of  hostilities  intervening,  they  would  be  left 
to  get  off  their  stores  as  well  as  they  could,  with  a  danger  of 
capture  on  every  side.  The  circumstances  of  this  case  may  be 
taken  as  virtually  amounting  to  a  licence,  inasmuch  as  if  a  licence 
had  been  applied  for,  it  must  have  been  granted/' 

Secdoon.  What  Secondly,  we  are  to  consider  what  is  the  strict  definition  of 
antobe  deemed  ^^)  ^^^  '^^^  ^^  ^  be  deemed  the  alien  enemies  of  a  bellige- 
AUen  Enemiei,    rent  nation,  and  what  constitutes  an  hostile  character  for  c<»n- 

lad  what  con-  .   , 

athutes  an  hostile  merCUU  purposes. 

Chancier  for 

Pu>?^  0)  ^^  '^  ^^^  conflict  between  nations,  which  cannot  be  under- 

Peace  and  War  ^^^^  ^^  Carried  on,  except  by  the  authority  of  the  sovereign, 
defined,  and  how  But  the  universal  law  of  nations  does  not  acknowledge  any  ge« 
*  ^^  neral  obligation  of  making  a  declaration  of  war  to  the  enemy, 
previous  to  the  commencement  of  hostilities.  Formerly,  such  a 
declaration  was  considered  essential ;  but  since  the  beginning  of 
the  17th  century,  it  has  been  the  practice  for  nations  to  content 
themsdves  with  publishing  a  declaration  of  war  through  their 
own  dommions,  explaining  their  motives  to  other  powers  in 
writing.  In  the  case  of  the  Nayade  (S),  Sir  Wm.  Scott,  with  re- 
ference to  the  situation  in  whidh  Portugal  stood  as  to  France 
during  the  year  1801^  said,  <<  The  relation  which  Portugal  has 
borne  towards  France  at  different  periods  has  been  extremdy 
ambiguous;  at  first,  there  was  a  wish  on  the  part  of  Portugal 
not  to  consider  herself  as  being  at  war  with  France,  and  if  a  sub- 
,  missive  conduct,  and  a  disposition  not  to  resent  injuries,  could 
have  afibrded  protection  against  the  violence  of  France,  she 
might  have  escaped;  but  it  is  equally  notorious,  that  all  these 
concessions  were  made  without  success,  and  proved  utterly  in- 
efficacious to  prevent  Portugal  fix)m  being  implicated  in  a  war 
with  France.  In  cases  of  this  kind,  it  is  by  no  means  necessary, 
that  both  countries  ^ould  declare  war.  Whatever  might  be  the 
prostration  and  submissive  demeanour  on  one  side,  if  France 
were  unwilling  to  accept  that  submission,  and  persisted  in  attack- 
ing Portugal,  it  was  sufficient ;  and  it  cannot  be  doubted  by  any 
body,  who  has  attended .  to  the  common  state  of  public  afiairs, 
that  Portugal  was  considered  as  engaged  in  war  with  France." 

In  order,  however,  to  legalize  a  war,  it  must  not  only  be 
conunenced  or  declared  by  one  of  the  contesting  states,  but  such 

(I)  See  difisiop  of  the  subject,        (2)  See  Marten's  L.  N.  271,  2. 
•ntc,  377.  (3)  4  Rob,  Rep.  252. 
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oommencement  or  declaration  must  be  made  by  that  partic;plar  SecticmiL  whit 
brandi  of  the  state  which  is  invested  by  the  constitution  with  this  aretobe"diined 
important  prerogative.     And  by  the  constitution  of  the  United  Alien  Enemies, 
Kingdom,  the  sole  authority  to  declare  war  or  peace  is  vested  in  ^utesanh«cik 

King  (1 )    « If,"  says  Brooke  in  his  Abridgement  (2), «  all  the  chancter  far 
people  of  England  would  make  war  with  the  King  of  Denmark,  PmpoMf. 
and  our  King  will  not  consent  to  it,  this  is  not  vrar ;  but  when 
the  peace  is  broken  by  ambassadors,  the  league  is  determined." 

In  order  to  ascertain  whether  or  not  a  war  or  state  of  ami^ 
or  neutrality  subsists,  it  was  observed  by  Sir  William  Grant  (8), 
that  ^  it  always  belongs  to  the  government  of  the  country,  to 
determine  in  what  relation  any  other  country  stands  towards  it; 
and  that  is  a  point  upon  which  courts  of  justice  cannot  decide; 
and  the  most  potent  evidence  upon  such  a  subject,  is  the  decla- 
ration of  the  state ;  and  if  the  state  recognizes  any  place  as  being 
or  as  not  being  in  the  relation  of  hostility  to  this  country,  that 
ia  obligatory  in  courts  of  justice  (4).  A  proclamation  in  the  Ga- 
zette for  reprisals  is  evidence  of  an  existing  war,  and  it  suf- 
fices to  produce  the  Gazette  on  the  trial  of  an  action  (5) ;  so  a 
i^ecital  of  the  existence  of  warfare  in  an  act  of  parliament  is  evi- 
dence of  the  fact  (6).  So  an  order  in  council,  declaring  certun 
ports  not  hostOe  which  had  formerly  been  so,  though  such  de- 
claration were  made  for  collateral  and  limited  purposes,  not 
covering  the  trading  in  question,  is  conclusive  evidence  that  war 
no  longer  subsists,  so  as  to  render  traffic  to  such  ports 
illegal  (7).  And  with  respect  to  a  war  between  this  country  and 
a  ibre^  state,  it  has  been  held  that  public  notoriety  is  sufficient 
evidence  of  the  existence  of  such  war,  and  that  evidence  of  the  &ct 
need  not  be  adduced  (8) ;  and  a  declaration  of  war  by  a  foreign 
government,  transmitted  to  this  country  by  the  English  ambas- 
sador, and  produced  from  the  secretary  of  state's  office,  has  been 
admitted  as  evidence  of  the  commencement  of  hostUities  between 


(1)7  Co.  25  b.  Corn.  Dig.  Pre- 
rogative, C,  1 .  As  to  mode  of  de- 
claring war  or  peace,  seeBeawes 
Lex  Merc.  6  ed.  396,  7.  Mar- 
ten's L.  N.  272. 

(2)  Tit.  Denizen,  pi.  20. 

(3)  in  case  of  the  Pelican, 
Burke  1  Edwards,  Rep.  Append. 
D.  3  Canipb.  62.  Bteckburn  v. 
Thompson,  15  East,  90.  8.  P. 

(4)  Per  Ld.  EUenborough,  3 
Campb.  ^^, 


(5)  Phil,  on  Ed.  4  cd.  323  and 
cases  there  cited.  Peake,  L.  E. 
4  ed.  83  to  85.  The  King  v. 
Sutton,  4  M.  &  S.  532.  Van 
Omeron  v.  Do  wick,  2  Canipb.  44. 

(6)  The  King  v.  Sutton,  4M. 
&  S.  532. 

(7)  Blackburn  v.  Thompson, 
3  Campb.  67.     15  East.  81 .  S.  C. 

(8)  Phil,  on  Ed.  4  ed.  323. 
n.  4.  Dolder  v.  Ld.  Hunting6eld, 
1 1  Ves.  J.  292. 
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ScCdoDlI.What 
is  War,  and  who 
an  to  be  deemed 
Alien  Enemies, 
and  what  oon- 
adtutes  an  hoatile 
Chancterfor 
Cooimerdal 
Purpoaea. 

Alien  Enemy 
defined. 


that  government  and  other  states  (1) ;  but  the  notoriety  of  the 
existence  of  a  war  between  two  foreign  stittes  will  not  dispense 
with  evidence  of  the  fiwA.  (2) 

An  alien  enemy  is  a  person  under  the  all^iance  of  the  state  at 
war  with  us  {$)•  A  distinction  has  been  taken  b^:ween  a  per- 
manent and  a  tanporary  alien  enemy.  A  man  is  said  to  be 
permanently  an  alien  enemy,  when  he  owes  a  pennanent  alle- 
giance to  the  state  at  war  with  us,  his  hostility  being  as  permap- 
nent  as  his  aU^iancCi  b^;Hming  at  the  commencement  of  his 
country's  quarrel,  and  concluding  only  with  the  termination  of 
the  dispute ;  but  he,  who  does  not  owe  a  permanent  allegianoe 
to  the  state  at  war  with  us,  though  he  be  himself  ^igaged  in 
actual  combat  against  our  forces,  is  not  to  be  deemed  a  peraia« 
nent  «iemy,  for  his  hostility  endures  no  longer  than  his  own 
individual  interest  or  convenience  may  continue  it.  This  dis* 
tinction  between  permanent  and  temporary  ^emies^  as  applied 
to  the  case  of  a  neutral,  was  taken  by  Eyre,  Ch.  J.  in  the  case 
oi  Sparenburgh  and  Bannatyne  (4).  In  that  case  his  Lordship 
said,  *<  A  neutral  can  be  an  alien  enemy  only  with  respect  to 
what  he  is  doing  under  a  local  or  temporary  allegiance  to  a 
power  at  war  with  us ;  when  the  allegiance  determines,  the  cha- 
racter determines.  He  can  have  no  fixed  character  of  alien 
enemy  who  owes  i\p  fixed  allegiance  to  our  enemy,  and  has  ceased 
to  be  in  hostility  against  us  ;*it  being  only  in  reject  of  his  being 
ui  a  state  of  actual  hostility,  that  he  was  even  fi:>r  a  time  an 
enemy  at  all."  .  So  though  a  state  may  be  in  the  military  pos- 
session of  one  of  two  belligerents,  that  will  not  constitute  her 
subjects  enemies  to  the  other  belligerent,  if  the  sovereign  power 
of  die  latter  dhises  to  permit  a  continuance  of  commerce  with 
them;  therefore^  where  an  insurance  was  efiected  on  property 
shipped  in  this  country  on  account  of  persons  who  were  domiciled 
at  Hamburgh,  at  a  time  when  that  country  was  in  the  posses- 
sion of  French  troops^  the  senate  continuing  to  exercise  the 
powers  of  civil  government  in  the  same  manner  as  before,  it  was 
held,  that  the  assured  were  entitled  to  recover  for  a  loss  which 
happened  in  the  course  of  a  voyage,  permitted  by  His  Majesty's 
orders  in  council.  (5) 


(1)   Id.  ib.  Thelluson  v.  Gost- 
ling»  4  Esp.  Rep.  266. 

(2)  Dolde'r  ▼.   Ld.  Huntiog- 
field,  11  Ve8.J.  292. 

(3)  Per  Eyre»  Cb.  J.  in  Spuren- 
burgh  r.  Bannatyne*  1  Bes.  and 


PuU  163.    As  to  who  are  aliens^ 
see  ante,  )08»  &c. 

(4)  I  Bos.  &  Pul.  163. 

(5)  Hayedom  v.  Bell,  1 M.  &  Sw 
450. 
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Besides  those  persons  Vho  ate  alien  «neniies  strictly  so  catted,  Sw^n.  wint 

11     •         •  •  <■  1      1    11*  •  ^  Waf,  snd  who 

asactoaUy  beaniig  anna  against  (me  c«  the  beuigercii^^  aretobedeem«d 


bettig  liable  to  be  called  upon  to  bear  arms  against  bet  by  the  ^^h^"^*"!,^ ' 
oUigation  of  theur  allegiance,  we  have  to  consider  a  hoetile  rdin  stkutesu  hostile 
ti<»i  of  a  much  more  complicated  nature^  the  relation  that  exists  c^J^^j^S' 
between  a  belligerent  nation^  and  that  class  of  persons  who,  Purpom. 
Aough  they  be  not,  during  a  whole  war,  nor  eveai  at  a  parti-  or  an  hostile 
cmlar  period  of  it,  enemies  in  the  strict  sense  of  the  word,  abso*  Character 

*  ,  ,  merely  as  to 

lutely  and  in  all  respects,  yet  must  be  deemed  aliesi  enemies  to  commercial  Pur- 
certain  intents  and  purposes  of  a  commercial  nature^  so  that  P^** 
dieir  property  may,  for  the  most  p^urt,  be  taken  as  prize,  ae- 
ooftd&Dg  to  the  laws  of  war  between  adverse  belligerents.  There-  - 
fiar^  when  we  speak  of  an  hostik  character j  it  is  to  be  nnder- 
atood  to  imply,  not  hostility  to  affl  intantts  and  purposes,  but  only 
that  degree  of  hostility  which  attacihes  to  particular  property, 
and  whidi  has  been  held  to  autjlorise  the  seizure  of  it. 

The  hbetile  character,  thus  understood,  may  be  acquired  in  Ho^Ue  Charac- 
several  ways.  <<  It  cannot  be  doubled,''  said  Sir  Wm.  Scott  in  his  p^^^eili^? 


judgment  cm  the  Vrow  Anna  Cotharina  (1),  *•  &at  there  are  trans-  ««^'^8  •«"  *« 
actions  so  radically  and  fondamentally  national,  as  to  impress  Enemy,  or  by 
the  national  character  independent  of  peace  or  war.    The  pro-  J*,^^^^* 
dace  dfa  person's  own  plantation  in  the  colony  of  the  enemy,  Establishment 
though  shipped  in  time  of  peace,  is  liable  to  be  conridered  as     ^' 
the  property  of  the  enemy,  by  reason  that  the  proprietor  has 
incorporated  himself  with  the  permanent  interests  of  the  nation, 
as  a  holder  of  the  soil  is  to  be  taken  as  part  of  that  country  in 
that  particular  transaction,  independent  of  his  own  personal  re- 
ndence  and  occupation."     So  too  in  the  case  of  the  Phoanix  (2), 
Sir  Wm.  Scott  delivered  the  following  principle :  '^  Certainly 
nothing  can  be  more  decided  and  fixed,  as  the  principle  of  this 
court,  and  of  the  supreme  court,  upon  every  solemn  argument 
there,  that  the  possession  of  the  sofl  does  impress  upon  the  owner 
the  character  of  the  country^  as  far  as  the  produce  of  that  plan- 
tation is  concerned  in  its  transportation  to^'any  other  cotmtry, 
whatever  the  local  residence  of  the  owner  may  be.    This  has 
been  so  repeatedly  decided,  both  in  this  and  in  the  superior 
court,  that  it  is  no  longer  open  to  discussion.     No  question  can 
be  made  on  the  point  of  law  at  this  day;     First,  then,  it  appears 
tliatthe  produce  of  the  hostile  soil  is  to  be  considered  as  bearing 
a  hostfle  character,  and  certainly,  if  any  property  ought  to  be 

*— *^'^^— ^— ^—^^^i— — — —— WfH^I ^M— — i— — — ^—         ■  I     ■■II        I  II    am   I— w—^ 

(1)  5  Rob.  Kept  161/  (2)  5  Rob.  Rep.  21. 
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Section  11.  What  considwed  as  bearing  such  a  character  at  all,  for  purposes  of 
are'tobe deemed  seizure,  nothing  Can  be  more  reasonable,  than  that  the  tracts  of 
Alien  Enemies,   ^jj^  enemy's  land,  one  of  the  izreatest  sources,  and  as  some  have 

and  what  con*  */  ^  o  ^  ' 

stitutes  an  hostile  supposed  the  sole  source  of  national  wealth,  should  be  regarded 
CornnwrcLa  ^  as  legitimate  prize.  That  the  interest  of  friends  may  sometimes 
PurpoMs.  be  involved  in  our  vengeance  upon  enemies,  is  a  matter  which 

it  is  natural  to  regret,  but  impossible  to  avoid.  The  administra- 
tion of  public  rules  admits  of  no  private  exceptions,  and  he  who 
clings  to  the  profits  of  a  hostile  connection  must  be  content  to 
beai*  its  losses  also.  Secondly,  it  will  be  found,  that  a  settlement 
in  a  hostile  jurisdiction,  whether  it  be  by  residence,  or  merely 
by  the  maintenance  of  a  commercial  establishment,  impresses  on 
tlie  person  so  setding,  the  character  of  the  enemies  among 
whom  he  settles,  in  regard  to  such  of  his  commercial  transactions 
'  as  are  connected  with  that  settlement"  The  ship  President  (1) 
was  taken  on  a  voyage  from  the  Cape  of  Good  Hope,  then  in 
possession  of  the  Dutch,  at  war  with  us,  to  Europe,  and  claimed 
for  Mr.  J.  Elmslie  as  a  subject  of  America.  It  appeared  that 
he  had  been  a  British-bom  subject,  who  had  gone  to  the  Cape 
of  Good  Hope  diiring  the  last  war,  and  had  been  employed  as 
American  consul  at  that  place.  Sir  Wm.  Scott  said^  *<  The 
court  must,  I  think,  surrender  every  "principle  on  which  it  has 
acted  in  considering  tlie  question  of  national  character,  if  it 
were  to  restore  this  vessel.  The  claimant  is  described  to  have 
been  for  many  years  settled  at  the  Cape  with  an  established 
hou^  of  trade,  and  as  a  merchant  of  that  place,  and  must  be 
taken  as  a  subject  of  the  enemy's  country." 

In  the  case  too  of  the  Indian  Chief  (2),  Sir  Wm.  Scott  said, 
^^  No  position  is  more  established  than  this,  that  if  a  person  goes 
into  another  country,  and  engages  in  trade  and  resides  there,  he 
is  by  the  law  of  nations  to  be  considered  as  a  merchant  of  that 
country."  In  the  case  of  M^Connel  and  Hector  (8),  Lord  Al- 
vanley  said,  ^^  That  while  an  Englishman  resides  in  a  hostile 
country,  he  is  a  subject  of  that  country."  And  upon  the  sanle 
principle  in  the  case  of  De  Luneville  v.  Phillips  (4)^  the  court, 
upon  discovering  that  the  plaintijfiP  was  resident  in  an  enemy's 
country,  refused  to  afibrd  her  relief.  And  Lord  EUenborougfa, 
in  a  subsequent  case,  declared,  that  if  a  British  subject  resides 
in  an  enemy's  country,  without  being  detained  as  a  prisoner  of 

*  ^  _ 

\ 

(1)  5  Rob.  Rep.  277.   '  (3)  3  Bos.  &  Pul.  1 13. 

(2)  -3  Rob.  Rep.  12.  (4)  2  New  Rep.  97. 
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war,  he  is  precluded  from  suing  here,  nor  does  it  signify  that  he  Section  n.  What 
is  recognized  as  a  citizen  of  a  neutral  state  (1) ;  but  in  order  to  IfreTb^lrmrf 
prevent  a  British  subject  who  is  in  an  enemy's  country  from  ^^^^  Enemies, 
suing  here,  it  must  be  proved  that  his  residence  there  was  volim-  Stures  w^aiiie 

tary.  (2)  Character  for 

Commercial 

In  the  earlier  part  of  the  last  war,  a  very  general  misappre- 
hension prevailed  amqng  the  American  merchants,-  who  conceived 
themselves  entitled  to  retain  the  entire  privilege  of  the  American 
character,  notwithstanding  a  residence  and  occupation  in  any 
other  country.  This  misapprehension  was,  however,  corrected 
by  a  great  number  of  decisions  of  our  courts.  In  the  case  of 
the  Anna  Catharina  (S),  a  gentleman  had  been  at  first  described 
as  an  American  merchant ;  but  upon  further  proof  being  required 
by  the  court,  he  was  described  as  a  person  having  a  house  of 
trade  and  actually  living  at  Curacoa,  then  a  Dutch  possession. 
Under  this  description.  Sir  Wm.  Scott  said,  "  he  is  undoubtedly 
to  be  considered  as  an  enemy  at  the  commencement  of  this 
transaction,  Holland  being  at  that  period  of  time  the  enemy  of 
this  countiy." 

Upon  the  same  principle,  a  foreigner  lawfully  residing  within 
the  British  dominions  has  been  held  to  be  for  various  commercial 
purposes  a  British  subject.  In  the  case  of  the  Indian  Chief  (4), 
a  cargo,  which  belonged  to  Mr.  Millar,  an  American  consul 
resident  at  Calcutta,  and  which  had  been  taken  in  trade  with 
the  enemy,  was  condemned  as  the  property  of  a  British  merchant 
engaged  in  illegal  commerce.  ^^  It- is  said  to  be  hard,"  observed 
Sir  Wm.  .Scott,  ^^  that  Mr.  Millar  should  incur  the  disabilities 
of  a  British  subject,  at  the  same  time  that  he  receives  no  advan- 
tage from  that  diaracter ;  but  I  cannot  accede  to  that  represen- 
tation, because  he  is  in  the  actual  receipt  of  the  benefit  of  pro- 
tection for  his  person  and  commerce  from  British  arms  and 
British  laws ;  under  an  existing  British  administration  in  the 
country,  he  may  be  subject  to  some  limitations  of  commerce  in- 
cident to  such  establishments,  which  would  not  occur  in  Europe, 
^  ■ 

(I)   0*Mealey    v.     Wilson,     1  goods  sold  there.  Hourietv.Mor- 

Campb.  482  ;  but  in  a  subsequent  ris,  3  Campb.  303. 

case,  it  was  held,  at  Nisi  Prius,  (2)  Roberts  v.  Hardy  and  others, 

that  an  acUon  may  be  maintained  3  M.  &  S.  533. 

here  by  a  neutral,  on  a  promis-  (3)  4  Rob.  Rep.  107. 

sory  note  given  him  by  a  British  (4)  3  Rob,  Rep.  22, 
subject  in  an  enemy's  country  for 
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^^  ^'  T^  ^^  ^  ™^^  ^^  ^'"^  situatioQ  with  all  its  duties,  and  amongst 
ire  to  Im  deem^  those  duties,  the  duty  <^not  trading  with  the  enemies  of  thb 

Alien  Enemim,    country/' 
lod  what  con-     '^•*""/' 

MMutet  kn  hostilo   , 

SmiSSreii"         '^^*  general  rule,  that  a  person's  settlement  will  impress  him 
Pun^*  with  the  national  character  of  the  place  where  he  is  Settled,  is 

not  confined  to  the  instance  of  persons  settling  among  enemies ; 
it  is  admitted  with  great  impArtiality  in  all  cases,  and  ther^re^ 
Lord  Alvanljey,  in  his  judgment  in  the  case  of  M^Connel  and 
Hector  (1),  gave  it  as  his  own  determination,  and  quoted  as  a 
further  authority,  the  case  of  Marryatt  v.  Wilson  (2),  that  an 
Ikigli^man  is  entitled  to  all  the  privileges  of  a  neutral  ooontry, 
^  while  resident  in  a  neulral  country*  So  also,  Sir  Wm.  Soott,  in 
the  case  of  the  Emanuel  (8)9  stated  it  as  a  general  rule,  that  a 
person  living  bona  fide  in  a  neutral  country,  is  fully  entided  to 
carry  on  a  trade  to  the  same  extent  as  the  native  merchants  of 
the  country  in. which  he  resides;  provided  it  is  not  inconsistent 
with  his  native  allegiance.  And  the  same  doctrine  seems  to 
have  been  decided,  even  beyond  the  reservation  of  native  alle- 
giance, in  the  case  of  Danvers  (4),  which  was  disteriiuned 
before  the  Lords.  In  this  case  a  British-bom  subject,  nsident 
at  the  English  factoiy  at  Lbbon,  was  allowed  the  benefit  of  a 
Portuguese  character,  so  fiur  as  to  render  his  trade  with  Hol- 
land, then  at  war  with  England,  but  not  with  Portugal,  not 
impeachable  as  an  illegal  trade.  It  is  true,  that  in  the  case  of 
De  Metton  v.  De  Mello  (5),  Lord  EUenborou^  does  not  notice 
these  decisions ;  but  the  observations^  of  his  Lordship  in  that 
case,  particularly  when  coupled  with  the  concluding  part  of  bis 
judgment,  which  advised  that  the  plaintiff  should  go  back  to  the 
Court  of  Admiralty,  and  have  the  matter  set  right  there,  appear 
to  amount  to  nothing  like  a  denial  of  the  above  doctrine.  So  it 
has  been  recently  determinec^  that  a  natural-bom  subject  of  this 
country,  domiciled  in  a  foreign  country  in  amity  with  thig, 
may  lawfully  exercise  the  privileges  of  a  subject  of  the  ooiintry 
where  he  is  domiciled,  to  trade  with  another  oountiy  in  hostility 
with  this;  and  therefore,  where  the  plaintiff  in  an  action,  being 
a  British*bom  subject  domiciled  in  America,  efiected  a  policy  of 
assurance  on  freight  and  goods  at  and  fix>m  Virginia  to  any  port 
in  the  Baltic,  and  the  ship  was  captured  in  her  way  to  Elsineur 


(1 )  3  Bos.  &  Puh  1 14.  (3)  1  Rob.  Rep.  296. 

(2)  I  Bos.  k  Pul.  43.    8  Term        (4)  4  Rob.  Rep.  255. 

**^P'  ^* •  (5)  2  East.  234.  2  Campb.  430. 
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in  Deiunark,  Denmark  beimr  in  amity  with  America  but  at  Sectionii.  Whic 

if  War  lad  who 

war  with  this  ooimtry,  it  was  held  that  the  plaintiff  was  entitled  an  coIm  deemed 

to  lecorar.  ( 1 )  Atien  Enemlet, 

^    '  and  what  con<» 

icitutea  an  hoatUe 

We  ccxne  now  to  the  questionj  what  constttutes  «resid6nce  ?  Chanaerfor 
a  qu^8tion  which  at  first  sight  almost  seems  to  answer  itseli^  but  Purposea. 
upon  which  the  subtleties  of  foreign  merdiants  have  givoi  birth  _. 
to  yarious  diq>ute8»  and  to  several  direct  decisions;  and  yet 'a  Reaidence, 
there  has  been  no  dispodtion  in  the  courts  of  admiralty  to  press 
the  rule  with  any  thing  like  rigour,  of  construction.    Sir  Wm. 
Soott  declared,  in  the  case  of  the  Bernon  (2),  *^  that  he  did  not 
mean  to  lay  down  so  harsh  a  rule,  as  that  two  voyages  from 
France  should  make  a  roan  a  Frenchman ;  but  the  claimant  i^ 
pearing  iQ  have  had  a  continued  residence  there,  during  the 
interval  of  his  voyages,  and  to  have  had  that  residence  also  with 
an  intentioaoi  <^  remaining,  the  property  was  condemned."    For, 
finom  the  whole  of  that  case,  it  appears  that  the  intention  of 
remaining,  the  animus  manendi,  is  the  chief  point  to  be  consi- 
dered by  the  court,  in  determining  what  shall  be  deemed  a  re« 
tidence.      ^  Whenever  it  appears,"  said  Sir  William  Scott, 
^  that  the  purchaser  was  in  France,  he  must  explain  tife  dr- 
cmnstances  of  his  residence  there:    the  presumption  arising 
firom  his  residence  is,  that  he  is  there  animo  manendi ;  it  lies  on 
^  him  to  explain  it"    The  case  of  the  Diana  (8)  aflbrds  us  a  fur- 
ther eluddation.     There  Sir  William  Scott  decided,  that  ^^  mere 
recency  of  establishment  would  not  avail,  if  the  intention  of 
"wking  a  permanent  residence  there  was  fully  fixed  upon  the 
party."    He  cited  the  case  of  Mr.  Whitehill   as  fully  establish* 
ing  this  point :  <<  Mr.  Whitehill,  had  arrived  at  St  Eustatius, 
then  a  hostile  possession,  only  a  day  or  two  before  Admiral 
Rodney  and  the  British  forces  made  their  appearance,  but  it 
was  proved  that  he  had  gmie  with  an  intention  of  establishing 
hunself  there^  and  Kis  property  was  condemned;  mere  recency, 
therefore,  woidd  not  be  sufficient" 

But  when  there  is  not  really  an  animus  manendi,  an  inten- 
tion to  continue  the  abode,  then  the  abode  is 'not  considered  as 
a  residence  to  any  hostQe  purpose;   the  caae  of  the  Ocean  (4) 


*^ 


(1)  Bell  V.  Reid»  1 M.  ft  S.  726. 
Qocre  the  policy  of  thus  permit- 
ting a  British  subject  forgetting 
his  natural  allq^ce  and  duty 
to  his  native  countryt  to  9|ipply 


an  enemy  with  goods* 

(2)  1  Rob.  Rep.  102. 

(3)  5  Rob.  Rep.  60. 

(4)  5  Rob.  Rep.  90. 
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Sectioii  n.  Whu  ^^8  the  case  of  a  cbum  given  on  behalf  of  Mr.  F ,  a  British- 

tra  to  be  deemed  bom  subject,  who  had  been  settled  as  a  merchant  in  Flushing, 
^d*"^°*"**^  but  who,  on  the  appearance  of  approaching  hostilities,  had  taken 
•dtuteg  an  hostile  means  to  move  himself,  and  return  to  England.  The  affidavit 
C^^did*  ^^*®  claimant  stated,  that,  in  July  1803,  he  actually  effected 
Purposes.  his  escape,  and  returned  to  this  country ;  that  he  had  actually 

dissolved  his  partnership;  and  that  he  had  continued  to  reside 
in  Holland  after  the  war,  only  under  the  detention  so  unwar- 
rantably applied  to  all  Englishmen  resilient  in  the  country  of 
the  enemy  at  the  breaking  out  of  hostilities.  *'  Under  these 
circumstances,''  said  Sir  William  Scott,  "  it  would,  I  think,  be 
going  farther  than  the  principle  of  law  requires,  to  conclude  this 
person,  by  his  former  occupation,  and  by  his  constrained  resi- 
dence in  France,  so  as  not  to  admit  him  to  have  taken  him- 
self out  of  the  effect  of  supervening  hostilities,  by  the  means 
which  he  had  used  for  his  removal."  The  same  point  is  inci- 
dentally but  decisively  laid  down  by  Lord  EUenborough,  in 
the  cases  of  Bromley  v,  Heseltine  (l),'and  O^Mealy  v.  Wil- 
son. (2) 

On  the  other  hand,  it  must 'be  observed,  as  Sir  William  Scott 
expressed  it  in  the  case  of  La  Virginie  (S),  that  the  native  cha- 
racter easily  reverts,  and  that  it  requires  fewer  circumstances  to 
constitute  domicile  in  the  case  of  a  native  subject,  than  to  im- 
press the  national  diaracter  on  one  who  is  originally  of  another 
country.  The  circumstances  which  drew  this  remark  from  the 
court,  are  simply  these,  that  Mr.  Lapiarre,  by  birth  a  French- 
man, was  present  in  a  French  colony^  where  he  shipped  goods 
for  France.  The  goods  were  captured,  and  he  put  in  his  elaim^ 
as  a  merchant  of  America,  where  he  had  resided  before  his 
coming  to  the  French  colony.  The  court  allowed,  that  if  he 
had  made  the  shipment  for  America,  his  asserted  place  of  abode, 
it  might  have  been  a  circumstance  to  be  set  in  opposition  to  his 
actual  presence  in  the  French  colony,  and  might  afford  a  pre- 
sumption that  he  was  in  St.  Domingo  only  for  temporary  pur- 
poses; but  the  shipment  being  made  to  France  from  a  French 
colony,  and  by  a  Frenchman,  the  presumption  was,  that  he  had 
returned  to  his  native  character  of  a  French  merchant. 

The  voluntary  intention  of  remaining^  therefore^  being  the 
material  question  in  determining  what  is  to  be  deemed  a  com- 

(1)  1  Campb.  76.  (3)  5  Rob.  Rep.  98. 

(2)  1  Campb.  482. 
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mercial  residence,  we  shall  find,  that  when  the  intention  exists  Secticnii.what* 
voluntarily  and  without  force  or  restraint,  the  conunercial  re-  "War,  and  who 

.  ,   '  .  are  to  be  deemeo 

sidence  is  usually  held  to  be  complete,  whether  it  be  a  literal  and  AUcn  Enemiei, 
actual,  or  only  an  implied  residence.     In  the  case  of  the  Indian  JUt^eTw  itortuT 
Chief  (1),  it  was  objected  against  the  claim  of  the  captors,  that  Character  for 
the  residence  of  an  American  in  Calcutta  was  not  a  residence  PuJwn. 
among  British  belligerents ;  that  the  Mogul  having  the  imperial 
rights  of  Bengal,  the  King  of  Great  Britain  does  not  hold  the 
British  possessions  in  the  East  Indies  iii  the  right  of  the  sove- 
reignty; and  that,  therefore,  the  character  of  British  merchants 
does  not  necessarily  attach  on  foreigners  locally  resident  there. 
This  objection  was  thus  overruled  by  Sir  William  Scott:  ^^  Taking 
it,  that  such  a  paramount  sovereignty  on  the  part  of  the  Mogul 
princes  really  and  solidly  exbts,  and  that  Great  Britain  cannot  * 
be  deemed  to  possess  a  sovereign  right  there,  still  it  is  to  be 
rcinembered,   that  wherever  even  a  mere  factory  is  founded  in 
the  eastern  parts  of  the  world,  European  persons,  trading  under 
the  shelter  and  protection  of  those  establishments,  are  conceived 
to  take  their  national  character  from  that  association  under 
which  they  live  and  carry  on  their  commerce.     It  is  a  rule  of 
the  law  of  nations,  applying  peculiarly  to  those  countries,  and 
is  different  from  what  prevails  ordinarily  in  Europe  and  the 
western  parts  of  the  world,  in  which  men  take  their  present 
national  character  from  the  general  character  of  the  country  in 
which  they  are  resident;   and  this  distinction  arises  from  the 
nature  and  habit  of  the  countries.     In  the  western  parts  of  the 
world,  alien  merchants  mix  in  the  society  of  the  natives,  access 
and  intermixture  are  permitted,  -and  they  become  incorporated 
to  almost  the  full  extent   But  in  the  east,  from  the  oldest  times> 
an  immiscible  character  has  been  kept  up,  foreigners  are  not 
admitted  into  the  general  body  and  mass  of  the  society  of  iSt 
nation.    They  continue  strangers  and  sojourners,  as  all  their 
fathers  were;  not  acquiring  any  national  character  under  the 
general  sovereignty  of  the  country,  and  not  trading  under  any 
recognised  authority  of  their  own  original  country,  they  have 
been  held  to  derive  their  present  character  from  that  of  the 
association  or  fiictory  under  whose  protection  they  live  and 
cany  on  their  trade.    With  respect  to  establishments  in  Tur« 
key^  it  was  declared,  in  the  case  of  Mr.  Freemeaux,  in  the  last 
waTy  that  a  piarchant  carrying  on  trade  at  Smyrna^  under,  the 
protection  of  the  Dutch  consul  at  Smyrna,  was  to  be  conudered 

(1)3  Rob.  Rep.  22. 
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as  a  DutchinaQ>  and  in  that  case  the  ship  and  goods  betonging 
to  Mr.  Freemeaux  being  taken  after  the  order  of  reprisals  against 
Holland,  were  condemned  as  Dutch  property.  So  in  China, 
and  I  may  say  generally  throughout  the  East,  persons  admitted 
into  a  factory,  are  not  known  in  their  own  peculiar  national  cha- 
racter, and  not  being  admitted  to  assume  the  character  of  the 
country,  they  are  considered  only  in  the  character  of  that  asso- 
ciation or  factory.  I  remember  perfectly  well,  in  the  case  of 
Mr.  Constant  de  Rubecque,  it  was  the  opinion  of  the  Lords, 
that  although  he  was  a  Swiss  by  birth,  and  no  Frenchman, 
yet  if  he  had  continued  to  trade  in  the  French  factory  iii 
China,  which  he  had  fortunately  quitted  before  the  time  of 
capture,  he  would  have  been  liable  to  'be  considered  as  a 
Frenchman.  I  am,  however,  inclined  to  think,  that  these  con- 
siderations are  unnecessary,  because,  though  the  sovereignty  of 
the  Mogul  is  occasionally  brought  forward  for  purposes  of 
policy,  it  hardly  exists  otherwise  than  as  a  phantom.  It  is  not 
applied  in  any  way  for  the  actual  regulation  of  our  establishments; 
this  country  exercises  the  power  of  declaring  war  and  peace, 
which  is  among  the  strongest  marks  of  actual  sovereignty;  and 
if  the  high,  or  as  I  may  almost  say,  this  empyrean  sovereignty 
of  the  M(^ul  is  sometimes  brought  down  from  the  clouds,  as  it 
were,  for  purposes  of  policy,  it  by  no  means  interferes  with  that 
actual  authority  which  this  country  and  the  East  India  com- 
pany, a  creature  of  this  country,  exercises  there  with  full  efiect 
The  law  of  treason,  I  apprehend,  would  apply  to  Europeans 
living  there  in  full  force ;  it  is  nothing  to  say,  that  some  parti- 
cular parts  of  our  civil  code  are  not  applicable  to  the  religious 
or  civil  habits  of  the  Mahomedan  or  Hindoo  natives,  and  that 
they  are,  on  that  account,  allowed  to  remain  under  their  own 
laws.  I  say  this  is  no  exception,  for,  with  respect  to  internal 
regulations,  there  is,  amongst  ourselves,  in  this  country,  a  par- 
ticular sect,  the  Jews,  that,  in  matters  of  legitimacy,  and  on 
other  unportant  subjects,  are  governed  by  their  own  particular 
regulations,  and  not  by  all  the  municipal  laws  of  this  country, 
some  of  which  are  totally  inapplicable  to  them.  It  is  besides 
observable,  that  our  own  acts  of  parliament,  and  our  public 
treaties,  have  been  by  no  means  scrupulous,  in  later  times,  in 
describing  the  country  in  question  as  the  territory  of  Great 
Britain,  In  the  American  treaty,  the  particular  expression 
occurs,  tliat  tlie  citizens  of  America  shall  be  admitted  and  hos- 
pitably received  in  all  the  sea-ports  and  harbours  of  the  British 
territories  in  India.      The  late  case  in  thfe  court  of  King's 

12 
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^cih,  Wilson  V.  Maryat(l),  arising  upon    the  interpretation  s««uonii.Wh« 
.  ^^  treaty,  and  in  which  it  appears  to  have  been  tlie  inclina-  ire  to  be  deemed 
^  of  that  court  to  hold  our  pidssessions  in  India  to  come  AUen  Enemies, 
'^'UUn  the  operation  of  the  Navigation  Acts,  gave  occasion  to  tutet  an  hostile 
•n  act  of  parliament,  in  which  the  term  British  territory  is  bor-  ^^^^^x^ 
towed  from  the  treaty.     There  is  likewise  a  general  act,  of  l*urpciet. 
57  Geo.  3.  c.  117.,    for  the  allowance  of  neutral   traders  in 
IndiBy  which  expressly  uses  the  same  term,  reciting  that  where- 
as it  is  expedient  that  the  ships  and  vessels  of  countries  and 
states  in  amity  with  his  Majesty,  should  be  allowed  to  import 
goods  and  commodities  into,  and  export  the  same  from,  the 
British  territories  in  India.     It  is,  besides,  an  obvious  question. 
To  whom  are  the  credentials  of  this  gentleman,  as^  consul,  ad- 
dressed ?  Certainly  to  the  British  government,  to  the  East  India 
company,  and  not  to  the  Mogul.     What  is  the  condition  of  a 
foreign  merchant  residing  there?     From  attention  to  the  ar- 
gttnent  of  a  gentleman,  whose  researches  have  been  particularly 
tamed  to  subjects  connected  with  the  East,  I  have  made  in- 
quiry of  a  person  of  the  greatest  authority  on  such  a  subject, 
who  is  just  returned  irom  the  highest  judicial  9ituation  in  that 
ooontry,  and  the  result  is,  as  on  general  principles  I  should 
oertiunly  have  expected,  that  a  foreign  merchant,  resident  there, 
is  just  in  the  same  situation  with  a  British  merchant,  subject 
to  the  same  obligations,  bound  by  the  same  duties,  and  amenable 
to  the  same  common  authority  of  British  tribunals.     It  being 
insinuated  in  the  same  case,  a$  a  further  objection,  that  Mr. 
Miller  was  not  a  general  merchant  of  Calcutta,  Sir  Wm«  Scott 
shortly  observed  upon  it  in  these  words  (2) :   **  Whether  he 
was  a  general  merchant  or  not  is  totally  immaterial,  for  if  this 
was  even  his  first  adventure,  still,  in  this  transaction,  he  must 
be  taken  as  a  merchant,  and  can  be  considered  in  no  other 
diaracter/' 

The  case  of  the  Junge  Ruiter  (S)  establishes,  that  when  a 
person  has  fixed  his  residence,  with  a  voluntary  intention. of 
remaining,  his  national  character,  communicated  by  that  resi* 
dence,  will  not  be  divested  by  his  periodical  absence  on  account 
of  professional  avocations. 

Nor  does  it  ajqpear  to  be  invariably  necessary,  that  in  order  luddebcsof 
to  impress  a  man  with  a  national  character,  his  residence  must  *°  ^^°'* 

(1)  8  Term  Rep.  31.     1  Bos.         (2)  3  Rob.  Rep.  27^8. 
and  Pul.  430.  (3)  1  Acton,  116. 
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SMriooii.  What  be  personal.  In  the  case  of  the  Anna  CathjEUina  (1)9  a  contract 
an  to  be  deemed  had  been  made  wlth  a  hostile  government;  a  contract  which, 
and^ha^o^'  ^"^  ^®  peculiar  privileges  annexed  to  it,  not  only  placed  the 
totes  an  hoKile  Contractors,  being  neutrals,  upon  the  footing  of  l^panish  subjects, 
^^a^^^^  but  perhaps  might  be  considered  as  going  further  still,  and  giv- 
Purposes.  ing  diem  privileges  to  which  a  Spanish  merchant,  merely  as  a 

native  subject  of  Spain,  would  probably  not  have  been  admitted. 
For  the  purpose  of  executing  this  contract,  the  merchants  en- 
gaged in  it  thought  fit,  not  indeed  to  reside  themselves  in  the 
hostile  territory,  but  to  commission  an  agent,  who  did  reside 
there.    On  this  residence  by  agent  Sir  William  Scott  thus  ani- 
madverted in  his  judgment : — ^^  It  is  not  indeed  held  in  general 
cases,  that  a  neutral  merchant,  trading  in  an  ordinary  manner 
to  the  country  of  a  belligerent  (2),  does  contract  the  character  of 
a  person  domiciled  there  by  the  mere  residence  of  a  stationed 
agent;  because  in  general  cases  the  effect  of  such  a  residence  is 
counteracted  by  the  nature  of  the  trade,  and  the  neutral  charac- 
ter of  the  British  merchant  himself.     But  it  may  be  very  different 
where  the  principal  is  not  trading  on  the  ordi^ary  footing  of  a 
foreign  merchant,  but  as  a  privileged  trader  of  the  enemy.  There 
the  nature  of  his  trade  does  not  protect  him;  on  the  contrary, 
the  trade  itself  is  the  privileged  trade  of  the  enemy,  putting  him 
on  the  same  footing  as  their  own  subjects,  and  even  above  it** 
But  though  this  judgment  shews  that  a  merdiant,  trading  to  a 
£nreign  nation,  does  not  in  general  contract  the  character  of 
that  nation  by  the  residence  of  a  stationed  agent,  yet  when  the 
agent  so  residing  performs  duties  for  his  employer  which  imply 
that  this  employer  considers  himself  as  being  virtually  a  resident 
of  the  country  where  in  fact  his  agent  resides,  that  is,  in  short, 
where  the  agent,  instead  of  being  the  mere  factor,  becomes  the  de- 
pu^  of  his  employer,  it  should  appear  that  then  the  employer  will 
be  considered  as  sufficiendy  invested  with  the  national  character 
by  the  residence  of  his  agent.     Thus  a  person  holding  the  office 
of  a  consul  in  a  foreign  state,  though  he  do  not  reside  there 
himself,  but  commit  his  whole  duty  to  vice-consuls,  must  be 
deemed  to  be  virtually  a  resident  of  that  state  where  the  com- 
mission of  his  office  implies  him  to  reside  :  and  the  appointment 
of  deputies  is  a  prpof  that  he  still  considers  himself  as  retaining 
the  office  to  which  this  implied  residence  attaches,  though  he 
may  have  found  it  convenient  to  avoid  the  personal  burthen  of 
its  functions.    This  distinction  between  those  agents  who  are 


(1)  4  Rob.  Rep.  107.  (2)  4  Rob.  Rep.  119. 
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mere  &ctors,  and  those  who  may  be  considered  as  deputies^  may  Section  il.  what 
beinfeiTed  from  the  comparison  of  the  decision  last  cited  with  a  aretobe'deemed 
decision  of  the  same  judire,  in  the  case  of  the  Dree  Gebroeders(l):  Alien  Enemies 

,,.  JO'  ,,.         ,«  *  1    and«rluitcoii5ti- 

tAe  claimant,  who  represented  hmiself  as  an  American  stated  tutes  an  hostile 
in  his  affidavit,  that  the  government  of  the  United  States  had  ^Jj^^J^^' 
appointed  him  consul-general  for  Scodand,  but  that  he  had  not  Purpoics. 
yet  acted  further  in  that  capacity  than  to  appoint  deputies.     Sir 
William  Scott  said,  "  It  will  be  a  strong  circumstance  to  afiect 
him  with  a  British  residence  as  long  as  there  are  persons  acting 
in  an  official  situation  here,  and  deriving  their  authority  from  him." 

But  whether  the  residence  of  the  party  be  personal  or  by  Modtofr*- 

agent,  the  external  circumstances  need  not  be  notorious  nor  nu- 

merous,  in  order  to  establish  the  ibct  that  the  party  is  so  resi- 

d^it ;  the  intention  of  permanent  abode  will  still  be  the  decisive 

proof.    In  the  case  of  the  Jonge  Klassina  (2),  the  claimant, 

wishing  to  persuade  the  Court  that  he  was  not  to  be  deemed  a 

resident  in  the  hostile  country,  pleaded,  that  he  had  no  fixed 

compting-house  there ;  upon  which  plea  Sir  William  Scott  gave 

the  following  determination : — ^^  That  he  has  no  fixed  compting* 

liouse  in  the  enemy's  country  will  not  be  decisive.     How  much 

of  the  great  mercantile  concerns  of  this  kindgom  is  carried  on 

in  cofiSee-hooses  ?     A  very  considerable  portion  of  the   great 

insurance  business  is  so  conducted.     It  is  indeed  a  vain  idea, 

that  a  compting-house  or  fixed  establishment  is  necessary  to 

make  a  man  a  merchant  of  any  place;  if  he  is  there  himself^  and 

acts  as  a  merchant  of  that  place,  it  is  sufficient ;  and  the  mere 

want  of  a  fixed  comptingrhouse  there  will  make  no  breach  in 

the  mercantile  character,  which  may  well  exist  without  it."    As 

by  the  commencement  of  a  residence  in  a  hostile  state,  a  hostile 

character  is  acquired,  so  it  is  terminated  by  the  cessation  of  that 

residence.     This  is  decided  in  the  case  of  the  Indian  Chief  (S)« 

Having  said  thus  much  respecting  national  character,  as  im-  Charjcter  im- 
pressed by  the  actual  residence  of  the  party  himself,  or  of  his  ^^^  ^^  ^^^^ 
agent,  we  will  now  examine  a  doctrine  nearly  connected  with 
the  question  of  residence,  and  laid  down  by  Sir  William  Scott,  in 
tbe  case  of  the  Vigilantia  (4).  '<  It  is,"  says  that  learned  Judge, 
^*  a  doctrine  supported  by  strong  principles  of  equity  and  pro- 
piietj,.  that  there  is  a  traffic  which  stamps  a  national  character 

(1)  4  Rob.  Rep.  232.  (4)  1  Rob.  Rep.  13  ;    and  see 

(2)  5  Rob.  Rep.  297.  also  the    case  of  the  Portland, 
(3}  3  Rob.  Rep.  12.                     3  Rob.  Rep.  41. 
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in  the  individual,  independent  of  that  character  which  mere  per- 
sonal residence  may  give.  And  it  was  expressly  laid  down  in 
the  case  of  the  Nancy  and  other  ships,  which  was  heard  before 
the  Lords  on  the  9th  of  April  1798,  that  if  a  person  entered 
into  a  house  of  trade  in  the  enemy's  country  in  time  of  war,  <x 
continued  that  connection  during  the  war,  he  should  not  protect 
himself  by  mere  residence  in  a  neutral  country." — This  positioot 
that  he  who  maintained  an  establishment,  or  house  of  commeroe, 
in  a  hostile  country,  is  to  be  considered  as  impressed  with  a  hos- 
tile character,  with  reference  to  so  much  of  his  commerce  as  may  be 
connected  with  that  establishment,  is  confirmed  by  a  great  variety 
of  other  cases ;  which  prove  too  that  the  rule  is  the  same,  whether 
he  maintain  that  establishment  as  a  partner,  or  as  a  sole  trader.  ( 1 ) 


General  nilia.  Upon  the  whole,  it  maybe  received  as  a  general  rule^  that  die 
maintenance  of  a  commercial  house  in  a  hostile  country,  or  aach 
a  sojourning  as  the  courts  construe  to  be  a  residence,  either 
personally  or  by  agent,  will  impart  a  national  character;  that 
the  subject  of  a  belligerent,  residing  or  maintaining  a  commercial 
house  amongst  the  subjects  of  the  adverse  belligerent,  who  are 
the  enemies  of  his  country,  must  be  deemed  an  enemy,  with  re- 
ference to  the  seizure  of  so  much  of  his  property  concerned  in 
commerce  as  is  connected  with  his  residence  or  establishment 
there;  that  a  neutral,  residing  or  maintaining  a  commercial 
establishment  among  the  subjects  of  one  belligerent  state,  is  to  be 
deemed  an  enemy  by  the  other,  with  reference  to  the  seizure  of 
so  much  of  his  property  concerned  in  commerce  as  is  connected 
with  his  residence  or  establishment;  that  the  subject  of  a  belli- 
gerent state,  residing  or  maintaining  a  commercial  establishment 
among  neutrals,  is  to  be  deemed  a  neutral,  both  by  his  native 
government,  and  by  the  adverse  belligerent,  with  reference  as 
well  to  the  trade  which  he  may  carry  on  with  the  adverse  belli- 
gerent, as  to  his  trade  with  all  the  rest  of  the  world. 

The  residence  But  though  a  belligerent  nation  has  a  right  to  consider  as  ene- 
poi^iar  tnKU  ^^^  ^  ^^^  reside  or  maintain  commercial  establishments  in 
a  hostile  country,  whether  they  be  by  birth  neutrals,  or  whether 
they  be  by  birth  her  own  subjects  or  allies,,  yet  it  is  with  this 
qualification,  that  they  are  to  be  deemed  enemies  only  with  i^efe- 
rence  to  the  seizure  of  so  much  of  their  commerce  as  is  connected 
with  that  residence  or  establishment.     Sir  William  Scott  lays  it 


(1)  3  Rob.  Rep.  41. 
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down,  in  the  case  of  the  Jonge  Klassina  ( 1 ),  ^*  That  a  man  having  Section  il  What 
mercantile  concerns  in  two  countries,  and  acting  as  a  merchant  of  a'e  tobe'deemed 
both,  must  be  liable  to  be  considered  as  a  subiect  of  both,  with  Alien  Enemici, 

-         -  ••  ...  .1.1  and  what  consti- 

regard  to  the  transactions  originating  respectively  m  those  coun-  tutes  an  h<MtiU 
tiies."  In  the  case  too  of  the  Herman  (2),  we  find  the  same  dis-  commwdd* 
tinguished  authority  thus  remarking  upon  the  facts  before  the  Purpotea. 
Court : — <^  The  personal  domicile  of  the  claimant  is  at  Embden, 
where  he  resides,  and  has  a  house  of  trade ;  he  is  only  connected 
with  this  country  by  his  partnership  in  a  house  here,  which  is  to 
be  taken  in  a  manner  as  collateral  and  secondary  to  his  house  at 
Embden :  that  he  mfty  carry  on  trade  with  the  enemy  at  his  house 
in  Embden  cannot  be  denied,  provided  it  does  not  originate  from 
his  house  at  London,  nor  vest  an  interest  in  that  house/' 

The  case  of  the  Portland,  and  nine  other  ship?  (S),  still  more 
panecisely  establishes  the  distinction,  in  respect  of  liability  to  cap' 
lure,  between  the  trade  which  a  merchant  may  be  carrying  on 
to  his  hostile^  and  that  which  he  may  be  carrying  on  to  his 
neutral  establishment.  The  claimant  resided  in  a  neutral 
territory,  but  he  had  two  settlements,  or  places  of  resort  for 
his  business ;  one  in  a  neutral  territory,  and  the  other  in  a  hos- 
tile country,  at  Ostend.  Sir  William  Scott  said,  "  As  to  the 
circumstance  of  his  being  engaged  in  trading  with  Ostend,  I 
think  it  will  be  difficult  to  extend  the  consequences  of  that  act^ 
whatever  they  may  be,  to  the  trade  which  he  was  carrying  on  at 
Halbburgh,  and  having  no  connection  with  Ostend ;  because^ 
call  it  what  you  please,  a  colourable  character,  as  to  the  trade 
carried  on  at  Ostend,  I  cannot  think  that  it  will  give  such  a 
colour  to  his  other  commerce  as  to  make  that  liable  for  the  frauds 
of  his  Ostend  trade ;  as  far  as  the  person  is  concerned,  there  is  a 
iientral  residence;  as  &r  as  the  commerce  is  concerned,  the 
nature  of  the  transaction  and  the  destination  are  perfectly  neutral, 
unless  it  can  be  sud  that  trading  in  an  enemy's  commerce  makes 
the  man,  as  to  all  his  concerns,  an  enemy ;  or  that,  being  en- 
gaged in  a  house  of  trade  in  the  enemy's  country,  would  give  a 
generalcharacter  to  all  his  transactions*  I  do  not  see  how  the 
consequences  of  Mr.  Ostermeyer's  trading  to  Ostend  can  affect 
his  commerce  in  other  parts  of  the  world.  I  know  of  no  case, 
nor  of  any  principle,  that  would  support  such  a  position  as 
this — that  a  man  having  a  house  of  trade  in  the  enemy's  country, 

( 1 )  .5  Rob.  Rep.  297.  (3)  3  Rob.  Rep.  41 . 

(2)  4  Rob.  Rep.  228. 
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SactioQ  IL  What  as  well  as  in  a  neutral  oountry,  should  be  considered  in  his  whole 
are  to  be  deemed  ^^ncems  as  an  enemy's  merchant,  as  well  in  those  which  respected 
Alien  Enemies    solely  his  neutral  house,  as  in  those  which  belonged  to  his  bdli- 

and  what  coosci.  V.  j       •  -i    n#,\  • 

tutet  an  hostUe     gCTCnt  domicUe."  ( 1 ) 
Cbancter  for 

Purpcwi.  The  rights  of  capture  in  respect  of  residence^  or  commercial 

establishment,  are  not  enforced  with  any  inequitable  severi^.  In 
the  case  of  the  Vigilantia  (2), .  Sir  William  Scott  cites  a  jadg* 
ment  pronounced  by  the  Lords  Commissioners  of  Aiq>eal,  where* 
in  they  said,  that  ^'  a  perscm  carrying  on  trade  habitually  in  the 
country  of  the  enemy,  though  not  resident  there^  should  have 
time  to  withdraw  himself  from  that  commerce ;  and  that  it  would 
press  too  heavily  on  neutrals,  to  say,  that  immediately  on  the 
first  breaking  out  of  a  war,  their  goods  should  become  subject  to 
oonfiscaticHL'' 

Hoadk  dtt^ .  The  uesct  mode  in  which  a  hostile  diaracter  may  be  impressed^ 

Stebv  tnSaiii.     ^  ^y  dealing  in  those  branches  of  commerce  which  are  usually 

confined  to  the  subjects  of  the  adverse  belligerents  themselves. 

The  rule  on  this  point  may  be  collected  from  the  case  of  the 

Princessa.  (3) 

• 

<<  This,**  said  Sir  William  Scott,  <<  is  a  Spanish  frigate,  em- 
^  ployed  as  a  packet  of  the  king  of  Spain,  to  bring  bullion  and 
Specie  from  South  America  to  Old  Spain :  and  I  think  the  pre- 
sumption is  most  strong,  that  none  but  Spanish  subjects  are 
entitled  to  the  privilege  of  having  money  brought  firom  that 
colony  to  Spain.  I  have  looked  carefully  through  the  manifest, 
and  I  perceive  there  is  not  one  shipment  hut  in  the  name  of 
Spaniards;  therefore  it  appears  that  this  is  not  an  ordinary 
trade ;  and  I  must  take  this  to  be  property  which  Diust  have  been 
considered  as  Spanish,  and  which  could  not  have  been  exported 
in  any  other  character.  It  has*  been  decided  by  the  Lords,  in 
several  cases^  that  the  property  of  British  merchants,  even  shipped 
before  the  war,  yet  if  in  a  Spanish  character,  and  in  a  trade  so 
exclusively  peculiar  to  Spanish  subjects,  as  that  no  foreign  name 
could  appear  in  it,  must  take  the  consequence^  of  that  character, 
and  be  considered  as  Spanish  property." 


.  That  he  who  is  permitted  by  the  enemy  to  deal,  and  does  deal 
accordingly,  in  branches  of  commerce  usually  confined  to  the 
subjects  of  the  enemy,  must  be  deemed  an  enemy  himself  if 

(1)  See  Bromley  v.  Hesseltine^        (2)  1  Rob.  Rep.  1. 
1  Camp.  76.  (3)  2  Rob.  Rep.  49. 
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further  established  by  the  case  of  the  Anna  Catharina  (1),  in  SMtionn.  Whit 
which  there  was  a  contract  between  the  Spanish  government,  «retobedeemea 
then  at  war  with  this  country,  and  certain  persons  claiminir  to  be  Alien  Enemict, 

.,         _  .         Ti         1      ^  t    1 J     1  1  tiwi  what  conio- 

considered  as  neutrals.  But  the  Court  held,  that  as  the  contract  tutes  an  hostile 
was  of  so  privil^ed  a  nature,  that  none  but  Spanish  merchants  c^|^^^^ 
would  have  been  admitted  to  it^  and  not  even  Spanish  merchants  PurpoMs. 
merely  as  such,  it  did  in  fact  carry  with  it,  in  the  hands  of  the 
contractors^  a  character  decidedly  Spanish ;  and  that  character 
was  held  to  adhere  to  the  contract,  not  only  in  the  hands  of  the 
party  with  whom  it  was  originally  made,  but  where  in  the  hands 
of  those  whom  he  had  subsequently  admitted  to  share  it  **  It  b 
by  nothing  peculiar  in  his  own  character,"  said  Sir  William 
Scott,  ^*  that  the  original  contractor  would  be  liable  to'  be  con- 
ttdered  as  a  Spanish  merchant,  but  merely  by  the  acceptance  of 
tins  contract,  and  by  acting  upon  it  If  other  persons  take 
their  share,  and  accept  those  benefits,  «they  take  their  share  also 
in  the  l^al  effects;  They  accepted  his  privileges ;  they  adopted 
his  resident  agent.  -  It  would  be  monstrous  to  say  that  the  efiect 
of  the  original  contract  is  to  give  the  Spanish  character  to  the 
contracting  person,  but  that  he  may  dole  it  out  to  an  hundred 
other  persons,  who  in  their  respective  portions  are  to  have  the 
entire  benefit,  but  are  not  to  be  liable  to  the  efiect  of  any  such 
imputations.  The  consequence  would  be,  that  such  a  contract 
would  be  protected,  in  the  only  mode  in  which  it  could  be 
carried  into  efiect ;  for  a  contract  of  such  extent  must  be  distri- 
buted ;  and  if  every  subordinate  person  is  protected,  then  here 
is  a  contract  which  concludes  the  original  undertaker  of  the 
whole^  but  in  no  degree  affects  one  of  those  persons  who  carry 
that  whole  into  execution.  On  these  grounds,  I  am  of  opinion 
that  these  goods  are  liable  to  be  considered  as  the  property  of 
the  Spanish  government;  and  further,  that  these  parties  are 
liable  to  be  considered  as  persons  clothed  in  this  transaction  with 
the  character  of  Spanish  merchants." 

Within  the  rule  which  thus  annexes  a  hostile  character  to  the  carrying  on 
property  of  the  neutral  engaged  in  a  trade  peculiar  to  the  enemy,  colonial  nade. 
&lls  of  course  the  instance  of  a  strict  exclusive  colonial  trade, 
fiom  the  colony  of  the  mother  coimtry,  where  the  trade  is  limited 
to  native  subjects  by  the  fundamental  regulations  of  the  state, 
and  the  national  character  is  required  to  be  established  by  oath, 

(1)  4  Rob.  Rep.  107. 
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StoioniL  What  qs  in  the  case  of  the  Spanish  register  ships.   It  was  in  the  caseof 
tobtdlmed  the  Vrow  Anna  Catharina  ( 1 ),  that  Sir  Wm.  Scott  particolarized 


AUen  Eaemie«,  this  instance  of  the  Spanish  register  ships:  and  he  added,  that 

tutn  an  hoatiie  whosoever  asserts  himself  to  be  the  proprietor  by  the  solemn 

^mnercid'^  averments  of  an  oath,  takes  the  fortunes  of  the  community  as  to 

PwpotM.  that  property. 

Sailing  under  There  are  yet  other  modes  in  which  a  hostile  character  may 

tinuiatedpfpen,  ^  affixed  to  property,  such  is  the  sailing  of  the  vessel  under  the 
*«•  (>)  flag  and  pass  of  an  enemy :  the  case  which  most  distinctly  de- 

cides this  pointy  is  that  of  the  fllizabeth  (S).  '*  By  the  established 
rules  of  law,"  said  the  Court,  <<  it  has  been  decided,  that  a 
vessel  sailing  under  the  colours  and  pass  of  a  nation,  is  to  be 
considered  as  clothed  with  the  national  character  of  that  coun^ 
try.  With  goods  it  may  be  otherwise ;  but  ships  have  a  peculiar 
character  impressed  upon  them  by  the  special  nature  of  their  do- 
cuments, and  have  always  been  held  to  thje  character  with  which 
they  are  so  invested,  to  the  exclusion  of  any  claims  of  interest  that 
persons  living  in  neutral  countries  may  actually  have  in  them. 
In  the  war  before  the  last,  this  principle  was  strongly  reG(^;nized 
in  the  case  of  a  ship  taken  on  a  voyage  from  Surinam  to  Amster- 
dam, and  documented  as  a  Dutch  ship.  Claims  were  made  for 
specific  shares,  on  behalf  of  persons  residing  in  Switzerland ; 
and  one  claim  was  on  behalf  of  a  lady  to  whom  a  share  had  de- 
volved by  inheritance,  whether  during  hostilities  or  no,  I  do  not 
accurately  remember ;  but  if  it  was  so,  she  had  done  no  act  what- 
ever with  r^ard  to  that  property,  and  it  might  be  said  to  have 
dropped  by  mere  accident  iato  her  lap.  In  that  case,  however, 
it  was  held,  that  the  &ct  of  sailing  under  the  Dutch  flag  and 
pass  was  decisive  against  the  admission  of  any  claim;  and  it  was 
observed,  that  as  the  vessel  had  been  enjoying  the  privileges  of  a 
Dutch  character,  the  parties  could  not  expect  to  reap  the  ad- 


(1)  5  Rob.  Rep.  161. 

(2)  An  assured  upon  a  policy 
on  ship  not  having  leave  to  carry 
simulated  papers  cannot  recover 
for  a  loss  by  capture,  if  it  appear 
by  the  sentence  of  the  foreign 
prise  courts  that  one  of  the  causes 
stated  for  the  condemnation  was 
the  carrying  of  simulated  papers. 
Komeyer  v.  Lushington.  15  £ast» 
49.  3  Campb.  85.  S.  C.  Oswellv. 
Vigne,    15  East,  70.      Fomb  v. 


Oswell,  3/Campb.  357.    Mercu- 
rius,  1  Rob.  288. 

(3)  5  Rob.  Rep.  2.  But  in 
Oswell  V.  Vigne,  15  East,  73,  per 
Bayley,  J.  carrying  false  colours 
could  not  be  a  gipund  of  condem- 
nation ;  and  per  Lord  fallen- 
borough,  J.  carrying  a  variety  of 
colours  has  never  been  considered 
as  a  contravention  of  the  law  of 
nations. 
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vantages  of  such  an  employment  without  being  subject^  at  the  ?*^";J^ 
same  time,  to  the  inoonrenienoes  attaching  on  it."  TothiicaBe  are  to  be  deemed 
of  the  Elizabeth  (1),  Dr.  Robinson  has  subjoined  a  note,  con-  ^J;^*;^^^*^!- 
taininir  a  report  of  the  case  of  the  Vreede  Schottys,  in  which  the  tu  esao  hoiole 

r*hfln«Ar  for 

Court  laid  down  the  distinction  as  to  hostility  of  character  be-  commeicial 
tween  th^  ships  and  the  cargo,  in  the  following  terms :  ^^  A  great  Purpoicf. 
distinction  has  been  always  made  by  the  nations  of  Europe  be- 
tweoi  ships  and  goods ;  some  countries  have  gone  so  far  ieis  to 
make  the  flag  and  pass  of  the  ship  conclusive  on  the  cargo  alsos 
but  this  country  has  never  carried  the  principle  to  that  extent 
It  holds  the  ship  bound  by  the  character  imposed  upon  it  by  the 
authori^  of  the  government  from  which  all  the  documents  issue. 
But  goods  which  have  no  such  dependence  upon  the  authority 
of  the  states  may  be  di£ferently  considered."  The  immunity  of 
neutral  cargoes  on  board  an  enemy's  ship  is  also  asserted  by 
VattjcL  (2) 

These  are  the  principal  circumstances  which  have  been  held  '^"°^^  ^ 

.  pfopeity  in 

by  the  courts  of  international  law,  to  impress  an  hostile  character  tnuintu. 
upon  commerce.  When  property  has  borne  such  character  at 
the  oommencemoit  of  the  voyage,  the  general  rule  seems  to  be^ 
that  it  cannot  change  that  character  on  its  passage,  or;  as  it  is 
generally  express^d^  vti  transitu.  It  was  even  decided  in  the 
case  of  the  Danekebaar  AfiBricaan  (S),  that  property  sent  from  a 
hostile  colony  and  captured  in  the  voyage,  did  not  change  its 
character  in  transitu,  although,  before  the  capture,  the  owners 
had  become  British  subjects  by  the  colony's  capitulation.  The 
principie  had  been  originally  stated  in  the  case  of  the  Neegotie 
en  Zeevart,  which  is  cited  by  Sir  Wm.  Scott  in  his  judgment  in 
the  Danekebaar  Affricaan. 

We  will  now  consider  the  attempts  which  have  been  made  to  Attempu  to 
protect  this  hostile  commerce  by  fraudulent  contrivances  ofvari-  J*j*^ '***** 
Otts  descriptions :  a  belligerent  not  unfrequendy  attempts  to  save 
the  prc^rty,  which  he  has  already  shipped,  from  the  capture 
of  his  adversaries,  by  assigning  it,  while  on  the  voyage,  to 
joentrals.  This  practice  has  been  held  by  the  courts  to  be  un- 
availing for  its  protection.  "  During  peace,"  says  Sir  Wm. 
Scott,  in  giving  judgment  upon  the  case  of  the  Vrow  Marga* 
rittha  (4),  "  a  transfer  in  transitu  may  certainly  be  made;  but 

« 

(1)  5  Rob.  Rep.  2.  (3)  1  Rob.  Rep.  107. ;  see  also     . 

(2)  Lib.  3.  c.  7.  s.  107.  3  Rob.  Rep.  197. 

(4)  1  Rob.  Rep.  338. 
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Section  11.  What  jn  a  state  of  war  existing  or  imminent,  (that  is>  whether  the 
m  to  be  deemed  War  have  actually  broken  out,  or  whether  it  be  in  the  expecta- 
Aiien  Enemies,  ^^^  ^f  ^^  parties),  it  is  held,  that  the  property  shall  be  deemed 

tnd  wntt  con-  ,*,  ,  /•!•  .»i 

sdtutcBmhoiitiie  to  contmue  as  It  was  at  the  tune  of  shqfmient,  all  the  actual  de- 
^J^J^JIJlJ"'  livery ;  this  arises  out  of  the  state  of  war,  which  gives  a  belli- 
-PuipoMi.  gerent  a  right  to  stop  the  goods  of  his  enemy ;  if  such  a  rule  did 

not  exist,  all  goods  shipped  in  an  enemy's  country  would  be  pro- 
tected by  transfers,  which  it  would  be  impossible  to  detect.  It 
IS  on  that  principle  held,  I  believe,  as  a  general  rule,  that  pro- 
perty cannot  be  converted  in  transitu,  and  in  that  sense  I  recog- 
nize it  as  the  rule  of  this  court  (1)" 

The  illegality  of  transfer  in  transitu  during,  or  in  contemplsr 
tion  of  war,  is  shewn  at  great  length  by  Sir  Wm.  Scott,  in  the 
case  of  the  Jan  Frederick  (2) ;  but  where  the  contract  was  made 
in  contemplation  of  peace,  after  the  signature  of  preliminaries,  as 
in  the  case  of  the  Vrow  Catharina  (S),  the  court  held  that  the 
transfer  was  legal,  as  not  tending  to  defeat  a  belligerent's  right 
*  of  capture.  All  these  are  cases  of  bond  fide  transfers,  but  in 
many  instances  a  belligerent  finding  it  impossible  to  protect  his 
own  trade  under  his  own  flag,  transfers  it  to  a  neutral  fraudu- 
lently ;  that  is,  either  nominally  or  without  reservation  of  its 
solid  advantages  to  himself,  or  actually  for  a  time^  with  a  con- 
dition that  the  neutral  shall  restore  it  on  the  conclusion  of 
peace.  All  these  colourable  transfers  are  held  to  be  illegal,  and 
the  circumstances  of  them  are  as  various  as  may  be  expected 
firom  the  ingenuity  of  men  who  have  great  interests  at  stake. 
The  cases  arising  upon  these  ai^d  other  frauds  are  almost  all 
mere  questions  of  evidence,  turning  solely  on  the  construction 
which  the  transaction  can  be  made  to  bear,  by  the  acuteness  of 
the  captors  on  the  one  hand  in  tracking  the  deceit,  and  by  the 
dexterity  of  the  claimants  on  the  other,  in  eluding  the  investi- 
gation. (4) 

Reservations  of  risk  to  the  neutral  consignors,  in  order  to  pro- 
tect belligerent  consignees,  are  uniformly  treated  by  the  Admi- 
ralty court  as  fraudulent  and  invalid.  The  principle  case  on 
this  point,  is  that  of  the  Sally  (5).  The  cargo,  which  occasioned 
the  question  in  the  case  of  the  Sally,  had  been  shipped  during  the 

1)  1  Burr.  147.  decisions,  1  Rob.  Rep.  1. 101.  122. 

2)  5  Rob.  Rep.  128.  1  Acton,  43.    2  Rob.  137.   1  Rob. 

(3 )  5  Rob.  Rep.  1^1.  16.  note.    4  Rob.  32. 

(4)  See theseveral  instances  »nd        (5)  5  Reb.  Rep.  300. 
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last  war,  ostensiUy  on  the  account  of  American  merchants  :  the  ?*^^fj^' 
master  deposed  as  to  his  belief,  that  it  would  have  become  the  pro-  are  to  be  deemed 
pertjrof  the  French  government  upon  being  unladen.     The  AKenEnemiet, 
ttle,  therefore,  had  obviously  been  completed,  and  the  pretext  stitutesanhcatite 
of  an  American  risk  and  account,  was  merely  to  evade  that  cap-  comrnerrijaT 
tore,  to  which  the  cargo  would  have  been  subject  if  it  had  sailed  Puipom. 
avowedly  as  French  proper^ :  the  Court  said,  '*  It  had  always 
been  the  rule  of  the  Prize  Court,  that  property  going  to  be  ddi- 
vered  in  the  enemy's  country,  and  under  a  contract  to  become  the 
property  of  the  enemy  immediately  on  arrival,  if  taken  in  transitu 
is  to  be  considered  as  enemy's  property.     When  the  contract  is 
made  in  time  of  peace,  or  without  any  contemplation  of  a  war, 
no  such  rule  exists.     But  in  a  case  like  the  present,  where  the 
form  of  the  contract  was  framed  directly  for   the  purpose  of 
obviating   the    danger    apprehended  from  approachmg  hosti* 
lities,  it  is  a  rule  which  unavoidably  must  tdce  place.     The 
bill  of  lading  expresses  account  and  risk  of  the  American 
merchants;  but  papers  alone  make  no  proof,  unless  supported 
by  the  depositions  of  the  master ;  instead  of  supporting  die  con* 
tents  of  his  papers,  the  master  deposes    that  on    arrival  the 
goods  would  become  the  property  of  the  French  government; 
and  all  the  concealed  papers  strongly  support  him  in  this  testi- 
mony.    The  evidentia  rei  is  too  strong  to  admit  further  proof; 
siq^yposing  it  was  to  become  the  property  of  the  enemy  on  deli- 
Itvery,  capture  is  considered  as  delivery.     The  captors,  by  the 
li^ts  of  war,  stand  in  the  place  of  the  enemy,  and  are  either  en- 
tided  to  a  condemnation  of  goods  passing  under  such  a  con* 
tract,  as  of  enemy's  property  f  on  every  principle  on  which  prize 
coQits  can  proceed,  this  cargo  must  be  considered  as  enemy's 
property." 

The  prindples  on  which  this  judgement  was  given  are  stated 
more  at  large  in  the  case  of  the  Packet  de  Bilboa  (1),  and  of  the 
Anna  Catharina.  (2) 

Thirdly,  "we  are  to  consider  the  right  of  capture  or  seizure  by  the  ^^*  ^^'  ^^^ 
respective  beUigerents  of  each  other's  property,  -  ^ '-  -^  -  I>eteiitioo,  s«i. 


It  was  jusdy  observed  by  the  king's  advocate,   in  **"*  Confiwitioo, 
the  case  of  Potts  v.  Bell  (4),  that  there  is  no  such  thing  as  a  war  of  ProfiAv  m. 

_ — .^__  ployed  in  Cooi- 

(1)  2  B4>b.  Rep.  133.  in  general,  see  Home  on  Captures ; 

m  4  Rob.  Rep.  107.  Woodes  Via  Lect. ;    Schlegel  on 

(3  )  See  division  of  the  subject  Captures;  Beawes,  6  Ed.  1  Vol. 3 1 9. 

ante,377.  As  to  the  law  of  captures  (4)  8  Term  Rep.  548. 
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8Mt.iil.  Of  the  for  arms,  and  a  peace  for  commerce.    The  commerce  of  the 
Sl!Jl*"cipturer  enemy  has  in  all  ages  been  considered  as  the  legitimate  prize  of 
aiidCon6*cauon,  ^^y,  unless  exempted  by  express  treaty  or  stipulation.     Hie 
^v^nj^^'  rights  of  war,  as  they  may  be  lawfully  exercised  Against  hostile 
ployed  in  Com-  commerce,  are  discussed  at  large  in  the  third  book  of  Grotius, 
di.  6)  and  in  the  third  book  of  Vattel,  chapters  8  and  9.     The 
doctrines  laid  down  in  these  and  in  other  treatises  on  international 
law,  are  condensed  in  the  following  passage^  which  is  an  extract 
from  a  summary  of  the  laws  of  nations,  compiled  by  Professor 
Martens  of  Gottingen  (1) :  ^*  The  conqueror  has  a  right  to  seize 
on  the  property  of  the  enemy,  whether  moveable  or  immoveable. 
These  seizures  may  be  made,  1st,  in  order  to  obtain  what  he 
demands  as  his  due,  or  an  equivalent;  2dly,  to  defray  the  ex- 
penses of  the  war ;  ddly,  to  force  the  enemy  to  an  equitable 
peace;  4thly,  to  deter  him,  or  by  reducing  his  strength,  hinder 
him  from  repeating  in  future  the  injuries  which  have  been  the 
cause  of  the  war.     And,  with  this  last  object  in  view,  a  power  at 
war  has  a  right  to  destroy  the  property  and  possessions  of  ths 
enemy,  for  the  express  purpose  of  domg  him  mischief.    How- 
ever, the  modem  laws  of  war  do  not  permit  the  destruction  of 
any  thing,  except,  Ist,  such  things  as  the  enemy  cannot  be  de- 
prived of  by  any  other  means  than  those  of  destruction,  and 
which  it  is  at  the  same  time  necessary  to  deprive  him  of;  2dly, 
such  things  as,  after  being  taken,  cannot  be  kept,  and  which 
nughc,  if  not  destroyed,  strengthen  the  enemy ;  Sdly,  such  things 
as  cannot  be  preserved  without  injury  to  the  military  operations; 
tx>  all  these  we  may  had,  4th]y,  whatever  is  destroyed  by  way  of 
retaliation."    This  is  the  general  rule  as  to  the  right  of  seizure. 
But,  in  strict  justice,  that,  right  can  take  effect  only  on  those 
possessions  of  a  belligerent  which  have  come  to  the  hands  of  his 
adversary  after  the  declaration  of  hostilities.     '^  The  sovereign," 
says  Vattel  (2;,  "  can  neither  detain  the  persons  nor  the  pro- 
perty of  those  subjects  of  the  enemy  who  are  within  his  domi- 
nions at  the  time  of  the  declaration.    They  came  into  his  oountiy 
under  the  public  faith.     By  permitting  them  to  enter  and  reside 
in  his  territories,  he  tacitly  promised  them  full  liberty  and  aeco- 
rity  for  their  return.     He  is  therefore  bound  to  allow  them  a 
reasonable  time  for  vnthdrawing  with  their  efiects ;  and  if  they 
stay  beyond  the  term  prescribed,  he  has  a  right  to  treat  them  as 
enemies,  as  unarmed  enemies  however :  but  if  thejr  are  detained 

(I)  Lib.  8.  e.  3.  s.  9.    page        (2)  Vatt.  b.  3.  c.  4.  sect.  53. 
287,  8. 
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by  an  insurmountable  impediment,  as  by  sickness,  he  must  nece*-  "Sect.lii.  Of  the 
sarfly^  and  for  the  same  reason,  grant  them  a  sufficient  extension  ^^^SptOT^,' 
of  the  term.     At  present^  so  fia  firom  being  wanting  in  this  duty,  wdConfiwaitioB, 
sovereigns  carry  llieir  attention  to  humanity  still  farther,  so  that  J  Property 
foreignerd  who  are  subjects  of  the  state  against  which  war  is  de-  "npW«* « 
dared,  are  very  frequently  allowed  full  time  for  the  settlement  of 
flieir  afikirs.     This  is  observed  in  a  particular  manner  with  re<- 
gard  to  merchants ;  and  the  case  is  moreover  carefully  provided 
£>r  in  commercial  treaties.  (1) 

At  first  sight  it  would  appear,  that  this  rule  of  faith  and  justice  Of  embai|oei 
is  totally  violated  by  the  practice,  so  common  in  modem  Europe^  SdoocJiTOCa) 
and  so  much  reprobated  by  some,  of  imposing  embargoes  at  the 
breakbg  out  of  hostility  (3).  But,  upon  examining  a  little 
more  carefully  the  nature  of  the  transaction,  we  shall  find,  that 
there  is  not  this  violent  infraction  of  honesty  or  honour.  Em- 
bargoes, the  effect  of  which  is  to  detain  vessels  in  the  ports  where 
they  may  be  lying,  are  imposed  on  various  occasions  and  for 
various  purposes.  They  are  of  two  descriptions,  warlike  or 
civil.  The  only  species  of  embargo,  which  it  is.  necessary  for 
us  to  consider  in  this  place,  is  that  which,  in  its  nature,  partakes 
of  hostility.  It  is  imposed  by  a  nation  upon  such  foreign  vesseb 
within  her  poits  as  belong  to  states  against  whom  she  has 
declared  war,  or  is  about  to  declare  it     Now  we  may  remember 


( 1)  Ante  42,  3.  Marten's  L.  N. 
276,7. 

(2)  Of    Uiese    erobai^oes    ia 
gsneral  see  observations  in  Beale 
V.  Thompson,  4  East,  546  ;  1  Dow. 
Rep.  299  ;  and  Hadley  v.  Clarice, 
8  T.  R.  259.    From  these  it  ap- 
pears that  a  temporary  embarso 
afterwards  removed  onlj  suspends, 
and  does   not  annul  a  contract 
between  two  subjects  of  the  same 
state;   and  see  Marten's  L.  N. 
268,  9.    But  an  embargo  laid  by 
one  state  upon  the  property  of  its 
subjects    in    the    ports    of  that 
country  puts  an  end  to  an  insur- 
ance on  such  property  effected  by  a 
British  subject.   And  therefore,  in 
Conway  v.  Gray,  10  East,  536,  it 
ivas  held  that  a  foreigner  insuring 
in  this  country  his  ship  or  goods 
on  a  voyage*  is  not  entitled  to 
abandon  upon  an  embaigo  laid  on 
the  property  in  the  ports  of  his 


own  country,  as  his  assent  is  vir- 
tually implied  to  every  act  of  his 
own  government,  and  makes  such 
embargo  his  own  voluntary  act ; 
and  Lord  EUenborough  (J.)  in 
delivering  the  opinion  of  the 
Court  said,  **  In  all  questions 
ansing  between  the  subjects  of 
different  states,  each  is  a  party  to 
the  public  authoritative  acts  of 
his  own  government,  and  on  Tthat 
account  a  foreign  subject  is  at 
much  incapacitated  from  makinff 
the  consequences  of  an  act  of  his 
own  state  the  foundation  of  a 
claim  to  indemnity  upon  a  British 
subject  in  a  British  court  of  justice^ 
as  he  would  be  if  such  act  had 
been  done  immediately  and  indivi- 
dually by  such  foreign  subjaet 
himself."      '  •        . 

(3)  SeeBeawe8LexMer,6Bd. 
397.    Marten's  L.  N.  274, 5»  6. 
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6ea.UI.  Of  the  the  rule,  as  Vattel  lays  it  down,  to  be,  that  a  nation  is  not  at 
snre.'capturc,  liberty  to  seize  that  part  of  her  enemy's  property  which  is  in  her 
h"**BHi?^^^°"'  dominions  at  the  time  of  the  declaration,  because  it  came  into 
of  Propeny  *  her  power  upon  the  faith  of  previously  existirfg  peace.  But  deda- 
Commw^T        rations  of  war  are  not  construed  to  take  eflfect  merely  from  the 

time  when  a  formal  notification  of  hostility  is  given ;  there  are 
certain  preceding  acts,  of  a  hostile  nature,  which  are  deemed  to 
be  virtually  declarations  of  war,  to  certain  intents  and  purposes, 
though  they  may  be  explained  away  and  annulled  by  a  subse- 
quent accommodation  between  the  governments  (1).  When, 
therefore,  a  nation  receives  certain  injuries,  for  which  she  sees 
no  prospect  of  obtaining  redress,  she  is  reduced  to  consider  hos- 
tilities as  virtually  declared,  and  issues  an  embargo  upon  the 
commerce  of  the  offending  state,  then  lying  within  her  ports,  in 
order  to  indemnify  herself  in  tlie  only  way  in  which,  perhaps,  it 
may  be  possible  for  her  to  obtain  indemnification  at  all.  In  this 
cas^  the  hostile  property,  which  comes  to  her  hands  afler  the 
commission  of  the  injury,  may  be,  and  is  regarded,  as  having 
come  to  her  hands  after  the  declaration  of  hostilities,  though 
that  declaration  have  not  been  duly  and  formally  notified;  and 
therefore,  the  case  of  embargo  is  not  within  the  prohibition  of 
Vattel,  which  reaches  to  the  exemption  only  of  goods  in  our 
hands  at  the  time  of  the  declaration,  and  does  not  cover  pro- 
perty coming  into  our  t^ritory  after  that  declaration,  whether 
such  declaration  be  only  virtual,  or  whether  it  be  announced 
with  all  the  fulness  of  formality.  Upon  the  right  of  seizing  on 
property  under  this  implied  kind  of  declaration,  and  upon  the 
efiect  of  the  seizure  in  the  event  of  an  accommodation  beings 
adjusted  before  the  formal  notification  of  war.  Sir  William  Scott 
most  satisfactorily  comments  in  the  case- of  the  Boedes  Lust(2)« 
In  that  case,  an  embargo  had  been  laid  upon  Dutch  property 
by  Great  Britain,  previously  to  an  open  declaration  of  war,  but 
under  such  circumstances  of  injustice  on  the  part  of  Holland,  as 
were  considered  by  the  British  court  ad  amounting  to  an  implied 
declaration  of  war;  and  the  formal  dedaration,  which  after- 
wards supervened,  was  deemed  to  have  a  retrospective  efiect^ 
confirming  all  that  had  been  done  by  the  embargo  under  the 
implied  declaration.  '^  The  seizure/*  said  Sir  William  Scott, 
<<  was  at  first  equivocal,  and  if  the  matter  in  dispute  had  ter- 
minated in  reconciliation,  the  seizure  would  have  been  converted 
into  a  mere  civil  embargo,  so  terminated*    That  wocdd  have 

( 1)  Ante,  392.  (2)  5  Rob.  Rep.  246.  aod  see 

Beale  v.  Thompson,  4  £ast,  560. 
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been  the  retroacdye  effect  of  that  course  of  circumstances.     On  Sect.  ill.  'Of  the 

the  contrary,  if  the  transactions  end  in  hostility,  the  retroactive  ^re^'capturer 

effect  is  directly  the  other  way.     It  impresses  the  direct  hostile  and  Confiscation, 

character  upon  the  original  seizure ;  it  is  declared  to  be  no  em«  of  Prope^^'* 

baigo ;  it  is  no  longer  an  equivocal  act,  subject  to  two  interpre-  «nipioyed  in 

tations ;  there  is  a  declaration  of  the  animus  by  which  it  is  done ; 

that  it  was  done  hostili  animo^  and  is  to  be  considered  as  an 

hostile  measure  ab  initio.     The  property  taken  is  liable  to  be 

used  as  the  property  of  persons  trespassers  ab  initio,  and  guilty 

of  injuries  which  they  have  refused  to  redeem  by  any  amicable 

alteration  of  their  measures.     This  is  the  necessary  course,  if 

no  particular  compact  intervenes  for  the  restitution  of  such 

property  taken  before  a  formal  declaration  of  hostilities."     So, 

in  the  case  of  the  Herstelder(l),  Sir  William  Scott  observed, 

^  That  actual  hostilities  are  not  to  be  reckoned  merely  from  the 

date  of  the  declaration,  but  that  such  declaration  has  been  applied 

with  a  retroactive  force.*'  x 

Embargoes,  we  have  seen  (2),  are  of  two  kinds,  warlike,  and 
civil  embargoes ;  the  former  are  enforced  against  enemies,  the 
others  are  employed  in  the  case  of  allies  and  subjects.  The  first 
kind  of  embargo  is  usually  issued  by  a  state  in  time  of  war  or 
threatened  hostilities,  prohibiting  the  departure  of  ships  or  goods 
from  some,  or  all  of  the  ports  of  such  state  until  further  order. 
AndBeawes,  in  his  Lex  Mercator]a(S),  speaking  of  the  civil 
emfaurgo,  says,  ^^  That  it  is  laid  on  ships  and  merchandize  in  the 
ports  of  this  kingdom  by  virtue  of  the  King's  proclamation,  and 
is  strictly  legal,  when  the  proclamation  does  not  contravene  the 
andent  laws,  or  tend  to  establish  new  ones,  but  only  to  enforce 
the  execution  of  such  laws  as  are  already  in  being,  in  such  man- 
ner as  the  King  shall  judge  necessary  (4)."  Thus  observes  Mr. 
justice  Blackstone  (5) :  <^  The  law  is,  that  the  King  may  pro- 
idbiiany  individual  of  his  subjects  from  leaving  the  realm.  A 
proclamation  therefore,  forbidding  this,  in  general  for  three 
weeks,  by  laying  an  embargo  upon  all  shipping  in  time  of  war, 
will  be  equally  binding  with  an  act  of  parliament,  because  founded 
on  a  prior  law." 

(1)  1  Rob.  Rep.  114.  (3)  Beawes,  271.    4  Mod.  177. 

(2)  Ante,  415.    Skinner,  335.     179.    Skinner.  93.  335.     1  Salk. 
as  to  the  King's  right  to  impose    32.    3  Inst.  162. 

erobaigoes.  (4)  Jenkins,  2  Cent.  T4b, 

(5)  1  Bla.  Com.*ch.  7. 
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by  Btlfigerentft 
of  Propeny 
€mpIoycd  in 
Coomtict* 


s«€t.iii.  Of  the  ^But  this  civil  embargo  cannot  be  imposed  upon  British  ships 
JJ|[^*^^'JJj''  in  a  foreign  port,  unless  by  the  concurring  authority  of  the  state 
aiMHDm&dcn,  to  which  that  port  belongs;  for  the  King  has  no  right  to  disturb 

the  peace  of  neighbouring  naticxis  by  any  seizures,  however  use- 
ful to  the  interests  of  hb  own  people.  This  may  be  collected 
from  the  judgment  of  Sir  William  Scott,  in  the  case  ot*  the  Ger- 
<tniyda(l).  Even  within  the  jurisdiction  of  this  kingdoohthe 
.prerogative  of  the  King,  with  respect  to  the  imposition  of  em- 
bargoes, is  of  a  nature  by  no  means  unlimited,  or  absolute. 
Among  the  many  reports  that  are  to  be  found,  of  the  great  case 
of  Sands  and  the  East  India  Company,  there  is  one  in  Salkeld, 
.p.  82,  where  it  is  set  down  as^  agreed,  that  the  King  may  lay 
embargoes ;  but  then  it  must  be  for  the  public  good,  and  not  for 
the  private  advantage  of  a  particular  trader  or  company ;  and  the 
embargo  which  was  issued  by  his  Majesty  to  prevait  the  exporta- 
tion of  com  in  1766,  is  noticed  by  Beawes  in  his  Lex  Merca- 
toria,  p.  276,  as  having  been  ill^lly  imposed,  such  exportation, 
says  he,  being  allowed  by  law  at  the  time ;  and  therefore  the 
preamble  to  the  Stat.  7  Geo.  S.  ch.  7.  for  indemnifying  all  persons 
^advising  or  acting  under  the  order  <»f  council  laying  an  embargo 
on  all  ships  laden  with  com  or  flour,  during  the  recess  of 
(parliament  in  1766,  says,  '^  which  order  could  not  be  justi- 
fied by  law,  but  was  so  much  for  the  service  of  the  public,  and 
so  necessary  for  the  safety  and  perservation  of  his  Majes^s  sub- 
jects, that  it  ought  to  be  justified  by  act  of  parliament"  This 
embargo,  as  was  allowed,  saved  the  people  from  famine ;  yet  it 
was  declared  illegal  by  the  above  act  of  the  legislature,  including 
.the  King  himself,  who  laid  it,  which  was  therefinre  needful  ta 
sanction  it;  and  the  proprietors  of  the  embargoed  ships  and  car- 
goes were  accordbgly  indemnified  by  government. 


Of  Letrei*  of 
^4•^)ut  and 
Reprisal.  (») 


The  necessity  of  vesting  the  sole  right  of  granting  letters  of 
-marque  and  reprisal  in  the  sovereign,  is  obvious;  were  the 
law  otherwise,  each  private  sufferer  would  be  a  judge  in  his  own 
cause.  The  statute  4  Hen.  5.  c  7-  accordingly  declares,  "  That 
if  any  subjects  of  the  realm  wre  oppressed  in  time  of  truce  by 
any  foreigners,  the  King  will  grant  marque  in  due  form  to  all 
that  feel  themselves  grieved,  which  form  is  thus  directed  to  be 
■■''■''  '■  ■  II 

(1)  2Rob.Rep.  211.  Lee.  34.    Vin.  Abr.  PrerogaUve, 

(2)  As  to  letters  of  raarque  in  N.  a.  Com.  Dig.  Preit>gatt*>^ 
geDcnil  sec  1  Bla.  Com.  251.  B.  4.  Mttrtcn's  L.N.  268  to  271. 
4  Hen.  5,  c.  7.     1  Wooddes,  Vin.f 
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obseired:  the  sufierer  must  first  apply  to  the  Lord  Privy  Seal,  Sect.  in.  or  the 
and   he    shall   make  out  letters   of  request  under  the  privy  ^«eo«on»Sei- 

.  ^      .  f      J    xure,  Capture^ 

seal;   imd  i^    after  such    request   of  satisfaction   made,    the  and  Confiscation, 
party  required  do  not,  ivithin  convenient  time,  make  due  satis-  ^  p^^"*'* 
faction  or  restitution  to  the  party  grieved,  the  Lord  Chancellor  employed  m 
shall  make  him  out  letters  of  marque  under  the  great  seal,  and  by        ™*/^* 
▼iitue  of  these,  he  may  attack  and  seize  the  property  of  the  ag- 
gressor nation,  without  hazard  of  being  condemned  as  a  robber 
or  pirate."  The  case  provided  for  by  this  statute,  is  only  the  case 
of  injuries  done  to  subjects  by  foreigners  during  peace ;  but  the 
letters  of  marque  which  are  granted  during  war,  are  also,  says 
Mblloy  (1),  grantable  with  the  approbation  of  the  King,  or  coun- 
dl,  or  both ;  and  I  am  inclined  to  think  one  reason  of  commit* 
ting  such  a  prerogative  to  the  crown  may  be  this, — that  as  the 
property  of  a  ship,  taken  without  a  letter  of  marque,  vests  in  the 
King  (2),  he  ought,  in  justice,  to  have  a  discretion  by  himself 
or  his  officers,  as  to  the  persons  who  shall  thus  take  out  commis- 
sions thus  tending  to  abridge  his  revenue. 

Letters  which  have  been  so  granted,  may  be  vacated  in  three 
ways ;  by  express  revocation,  or  by  a  cessation  of  hostilities  be- 
tween the  nations  which  they  afiect,  or  by  the  misconduct  of  the 
grantees.  Letters  granted  during  war,  having  usually  been  de- 
agned  only  for  the  general  annoyance  of  the  enemy,  may  be 
vacated  by  the  mere  express  revocation  of  his  Majesty.  But  with 
r^ard  to  letters  granted  during  peace,  by  way  of  reparation  to 
subjects  for  losses  actually  sustained  by  them  from  foreigners, 
these,  says  MoUoy  (S),  can  be  revoked  by  no  domestic  act  of  the 
government,  because,  afler  the  person  injured  has  petitioned, 
and  made  legal  proof  of  his  loss,  and  letters  of  request  have  g(»ie, . 
and  no  reparation  been  made,  then  the  letters  of  reprisal  being 
sealed,  create  and  vest  a  national  debt  in  the  grantee.  Even  this 
daim,  however,  is  defeated  by  the  cessation  of  hostilities,  as 
wppean  from  a  case  decided  by  tb^  Lord  Chancellor  Notting- 
ham (4}.  The  defendant,  as  executor,  was  entitied  to  letters  of 
reprisal,  granted  by  the  king,  for  a  great  sum  of  money,  md 
containing  a  clause,  that  no  treaty  of  peace  should  prejudice 
them.  But  bis  Majesty  af);erwards,  by  several  treaties  of  peace 
with  the  Dutch,  expressly  articled  that  they  should  not  be  dam- 
nified by  these  letters  patent.     The  question  was,  whether  the 

(1)  MoUoy,  B.  1.  cb.  2.  s.  10.        (3)  Lib.  1.  ch.  2.  s.8. 

(2)  Vin.   Ab.    Prerog.   N.  a.        (4)  2  Wooddes.  440.     1  Vera, 
pi.  22.  64. 
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Sect.  III.  Of  tht  King  could,  by  any  treaty  of  peaoe^  annul,  or,  in  the  technical 
De^ennon,^Sei-  pi^f^g^^  auiortise  this  instrument  That  great  judge  was  of  opi- 
and  Confiscatiou,  nion  that  letters  of  reprisal  might  be  revoked  and  amortised  by  a 
of  Property  "'^'  ^ruce,  and  by  letters  of  safe-conduct,  and  a  fortiori  by  a  treaty 
employed  in       of  peacc.    It  seems  just  and  reasonable^  that^  after  a  solann  ra- 

tification  of  amity  between  nations^  no  retrospect  of  private 
grievances,  uqprovided  for  by  the  convention,  should  be 
allowed. 

The  third  method  in  which  letters  of  marque  may  become 
vacated,  is  by  the  misconduct  of  the  grantees.  In  the  case  of 
iheMariamiie(l),  Sir  William  Scott  laid  it  down  that  cruelty 
works  a  forfeiture  of  the  letters  of  marque ;  and  this  he  affirmed  to 
be  the  ancient  law  of  the  Admiralty,  of  which  the  Prize  Act,  con- 
taining the  same  provision,  was  to  be  taken  as  a  formal  declara- 
tion, *^  During  the  contest,^'  said  he,  **  destruction  is  necessary 
.and  lawful ;  but  it  is  contrary  to  every  principle  of  tlie  law  cS 
nations,  that  afler  the  contest  has  ceased,  hostile  and  destructive 
force  should  still  be  continued," 

The  Prize  Act  43  Geo.  S.  (2)  contains  several  provisions  for 
the  revocation  of  letters  of  marque ;  which  being  regulations  of  a 
nature  merely  municipal,  may  be  made  and  varied  at  the  will  of 
the  l^slature,  whose  power,  of  course,  is  paramount  even  to 
the  prerogatives  of  the  crown.  It  has  been  decided  (S)  that  a 
subject  of  the  King  cannot  take  goods  belonging  to  the  subjects 
of  a  prince  in  amity  with  the  King,  by  virtue  of  letters  of  marque 
granted  by  any  other  sovereign  or  state. 

But  letters  granted  by  the  King  of  this  country  are  not  con- 
strued stricdyagainst  the  subject :  for  in  the  case  of  the  Sacra 
Familia  (4>),  it  was  decided  that  a  vessel  cruizing  under  letters  of 
marque  against  one  state,  as  for  instance^  against  France,  is  at 
liberty,  on  obtaining  notice  of  hostilities  commencing  against 
another,  as  for  instance  against  Spain,  to  capture  a  Spanish  ves- 
sel, with  as  fidl  advantage  to  herself  as  if  the  prize  had  been 
French.  In  cases  of  reciqpture,  no  letter  of  marque  from  the 
King  is  required,  to  give  to  the  recaptor  the  benefit  of  the  same 
salvage  to  which  he  would  have  been  entitled  if  he  had  been  pro* 
vided  with  letters  of  marque  (5).     The  King,  however,  has  the 

(1)  5  Rob.  Rep.  9.  (4)  5  Rob.  Rep.  360. 

(2)  43  O.  3.  c.  160.  (5)  The  Helep»  2  Rob.  Kep. 

(3)  Walton  v.  Hanbuns  2  Vera.  224. 
592. 
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right  of  releasing  any  prize  {Ireviously  to  its  condemnation.  This,  s^ctiii.  Ofth* 
said  Lord  EUenborougb,  in  the  case  of  Sterling  v.  Vaughan(l),  [!*/erc^pi^e!* 
is  an  implied  exception  iii  the  inrant  of  prize  by  the  crown.  «"<i  Coniiacation» 

'^  ^  o  r  J  by  Bclligermti, 

of  Property 

Hie  doctrine  as  to  embargoes  preceding  hostilities,  is  not  pe-  ^ployed  in 
diUar  to  the  British  coasts.  Its  principle  has  beenacknowledged 
amongst  all  nations,  and  forms  the  basis  of  the  right  of  reprisals. 
*^  Seprisaisf'  says  Vattel  (2),  ^*  are  used  between  nation  and 
nation,  in  order  to  do  themselves  justice,  when  they  cannot  other- 
wise obtain  it.  If  a  nation  has  taken  possession  of  what  belongs 
to  another,  if  she  refuses  to  pay  a  debt^  to  repair  an  injury,  or  to 
give  adequate  satisfaction  fi>r  it,  the  latt^  may  seize  something 
belonging  to  the  former,  and  qpply  it  to  her  own  advantage,  till 
she  obtains  payment  of  what  is  due  to  hei',  together  with  interest 
and  damages;  or  keep  it  as  a  pledge  till  she  has  received  ample 
satisfaction.  In  the  latter  case,  it  is  rather  a  stoppage,  or  a  sei- 
zure, than  r^Hrisals ;  but  they  are  frequently  confounded  in  com- 
mon language.  The  effects  thus  seized  on  are  preserved  while 
there  is  any  hope  of  obtaining  satisfaction  or  justice.  As  soon  as 
that  hope  disappears,  they  are  confiscated,  and  then  the  reprisals^ 
are  accomplished.  If  the  two  nations,  upon  this  ground  of  quar- 
rel, come  to  an  open  rupture,  si^isfiustion  is  considered  as  refused 
from  the  moment  that  war  is  declared,  or  hostilities  commenced ; 
and  then  also  the  effects  seized  may  be  confiscated.^' 

^'  In  reinrisals,''  continues  the  same  author  (S),  *^  we  seize  on 
the  property  of  the  subject  just  as  we  would  on  that  (^the  state,  or 
sovere^ ;  every  thing  that  belongs  to  the  nation  is  subject  to 
reprisals,  whenever  it  can  be  seized,  provided  it  be  not  a  deposit 
intrusted  to  the  public  fiuth.  As  it  is  only  in  consequence  of  that 
confidence  which  the  proprietor  has  placed  in  our  good  faith,  that 
we  hi^pen  to  have  such  a  deposit  in  our  hands,  it  ought  to  be 
respected,  even  in  caseof  open  war;  such  is  the  conduct  observed 
in  England^  and  elsewhere,  with  respect  to  the  money  which  fo- 
reigners have  pbced  in  the  public  funds." 


Is  thus  understood  and  authorized,  are  made  in  twa 
ways,  either  by  embargo^  as  we  have  already  seen,  in  which  case 
the  act  is  that  of  the  state,  or  by  letters  of  marque  and  reprisals^ 
in  which  case  the  act  is  that  of  the  subject,  authorized  by  the 


(1)  U  Bast.  619.  (3)  Vatt.  b.  2.  eh.  18.  s.d44. 

(2)  Vatt.  b.  2.  ch.  18.  9.342. 
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Sect.  III.  or  the  State's  pennissioii.  '*  These  words,  marque  and  reprisal,"  sajs 
wre  "capture!"  M**-  Justice  Blackstone  (1),  «  are  synonymous,  and  signify  a 
and  ConBscitkMi,  taking  in  return.  They  are  grantable  wheresoever  the  subjects 
of  Property"'*'  of  one  State  are  injured  by  those  of  another,  if  justice  be  denied 
employed  in       by  that  State  to  which  the  oiFender  belongs*    And  the  eflfect  of  the 

grant  is  to  authorize  the  seizure  of  the  bodies  and  goods  of  the 
subjects  of  the  offending  state,  which  may  be  detained  till  satis- 
faction be  made,  but  no  longer  (2)/* 

**  But  by  the  law  of  nations,"  says  MoUoy  (S),  **  letters  of 
marque  or  reprisal  will  not  authorize  the  molestation  of  ambas- 
sadors, nor  of  those  who  travel  for  religion ;  nor  of  students,  scho- 
lars, or  their  books ;  nor  of  women  or  children,  by  the  civil  law; 
nor  those  that  travel  throt^h  a  country,  staying  but  a  little  while 
there,  for  they  are  only  subject  to  the  law  of  that  plaee.  By  the 
canon  law,  ecclesiastical  persons  are  expressly  exempt  from  re- 
prisals." A  merchant  of  another  place  than  that  against  which 
reprisals  are  granted,  albeit  the  factor  of  such  goods  were  of  that 
place,  is  not  subject  to  <^  reprisals." 

Such  appears  to  be  at  present  the  law  and  practice  of  civilized 
nations,  with  respect  to  hostile  property  in  general  found  within  their 
dominions  at  the  breaking  out  of  a  war.  There  seems,  however, 
something  of  subtlety  in  the  distinction  between  the  virtual  and 
the  actual  declaration  of  hostilities,  and  in  the  device  of  giving  to 
the  actual  declaration  a  retrospective  efficaqr,  in  order  to  cover 
the  defect  of  the  virtual  declaration  previously  implied.  The  rule 
of  our  ancestors  was  much  clearer  and  broader  (4>).  In  early 
times,  at  the  b^innmg  of  a  war  with  another  country,  mer- 
chants bdonging  to  that  country,  and  found  within  the  realm  of 
England,  were  atta^ed  indeed ;  that  is  to  say,  they  were  not  per- 
mitted to  go  abroad.  But  Magna  Charta  provides,  that  this  at- 
tachment shall  be  without  harm  of  body  or  goods,  with  this  limi- 
tation, until  it  be  known  to  the  King,  or  keeper  of  the  realm  in 
the  King's  absence,  how  our  merchants,  in  the  comitiy  at  war 
with  ufl,  shall  be  entreated ;  and  if  our  merchants  be  well  en- 
treated, then  theirs  shall  be  likevvise  with  us.  (5) 


(1)  1  Bla.  Com.  ch.  7.  (4)  See  Beawes  LexMerc.  6  Ed. 

(2)  Grot.  b.  3.  c.  2.  Vatt.  397.  Marten's  L.  N.  274, 5, 6.  7. 
b.  2.  c.  J3.  -  2  Woodded.  435  to  (5)  Magna  Chayta,  2  lust.  68. 
440.  1  Bla.  Cora.  260.     Bro.  Ab.  tit. 

(3)  B.  1.  c.  2.  8.  18.  Property^  pi.  38.  Skin.  204.  Bac. 

Abr.  Mercht.  A. 
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•And  by  the  statute  27  Ed.  S.  stat  2.  cha.  17.  it  was  enacted,  Sect.m.  Of  th« 
that  in  case  any  dispute  shall  arise  between  this  country  and  the  f***!"^^^'' 
sovere^  of  any  Iforeign  land,  the  merchants  and  others  of  that  anciConi»catim» 
land  shall  not  be  sent  suddenly  out  of  our  kingdom  and  territo-  ^^^7°"' 
ries,  on  account  of  such  dispute,  until  they  shall  be  warned  and  employed  in 
proclamation  published :  and  that  they  shall  go  out  of  this  king-  ^°""*^' 
dom  and  territory  with  their  goods  freely,  within  forty  days  after 
such  warning  or  proclamation ;  and  that  in  the  mean  time,  they 
shall  not  be  in  any  thing  hindered  or  disturbed  in  their  passage, 
or  to  make  profit  with  their  said  merchandise,  if  they  wish  to  sell 
tkem ;  and  in  de&ult  of  wind  or  ship,  or  in  case  (from  sickness  or 
odier  evident  cause)  they  cannot  go  out  of  this  kingdom  in  so 
short  a  time,  then  they  shall  have  forty  other  days,  or  more,  if  the 
King  think  fit,  within  which  time  they  may  pass  conveniently 
with  their  merchandises,  or  sell  as  before.  (1) 

But  though  the  law  of  our  ancestors  thus  appears  to  have  sur*  Contncci  end 
passed,  in  liberality,  the  institutions  of  their  modem  descendants,  h^riffect^i^bT" 
with  r^nard  to  hostile  property  found  within  this  reabn  in  the  War. 
actual  possession  of  the  enemy;  yet,  with  respect  to  pro- 
perty belonging  to  the  enemy,  but  not  actually  reduced  into 
his  possession,  such  as  debts  which  may  be  due  to  him,  or  con- 
tracts entered  into  with  him,  our  law,  at"  this  day,  pursues  a  po- 
licy of  a  more  liberal  character.  When  Alexander,  by  conquest, 
became  master  of  Thebes,  he  found,  among  the  treasures  of  the 
conquered,  an  engagement  from  the  Thessalians  to  pay  a  hun- 
dred talents ;  the  Thessalians  having  served  with  merit  in  his 
army,  he  gave  up  the  engagement  to  them,  and  thus  remitted  the 
debt.  Viatel  (2),  after  citing  this  case^  observes,  that  <*  the  so* 
vereign  has  naturally  the  same  right  over  what  his  own  subjects 
may  owe  to  enemies.  He  may,  therefore  confiscate  debts  of  this 
naimrc^  if  the  term  of  payment  happen  in  time  of  war ;  oral 
least,  he  may  prohibit  his  subjects  from  paying  while  the  war 
continues."  The  latter  course  has  been  adopted  by  the  British 
law.  We  suspend  the  right  of  the  enemy  to  the  debts  which  our 
traders  may  owe  to  him,  but  we  do  not  annul  it;  we  pre- 
clude him,  dtuing  war,  from  suing  to  recover  his  due;  for  we 
are  not  to  send  treasure  abroad  for  the  direct  supply  of  our 
enemies  in. their  attempts  to  destroy  us;  but,  with  the  return  of 
peace,  return  the  right  and  the  remedy.     This  doctrine  of  the 


(1)  Beawes,  38.  (2)  Vatt.  b.3.  ch.  5.  Mct.  11. 
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Sect.  in.  Of  the  British  law  respecting  suspension  and  subsequent  restoration  of 
Detwition,  Sci-   hostile  riffhts  and  remedies,  is  evidenced  by  a  ffreat  many  deci- 

zure.  Capture,        .  ^^        .,.   _  TV       i  4%   i      »▼  .   k    /  ^ 

and  Confiscatioa,  sions.  We  wili  uTSt  considcT  the  case  of  the  Hoop  (1),  because 
of  Pro^rtv""*  ^^  comprehends,  in  one  concise  view,  not  only  the  law  of  nations 
employed  in  respecting  the  power  of  withholding  payment  from  an  enemy  of 
Commerce.        ^^  debts  that  may  be  due  to  him,  but  the  rule  of  our  own  law 

also,  with  the  exceptions  which  it  admits.     <Mt  is  a  prindpk  of 
law/'  says  Sir  Wm.  Scott  (2),  "  that  durmg  a  state  of  war^ 
there  is  a  total  inability  to  sustain  any  contract  by  an  appeal  to 
the  tribunals  of  the  one  country,  on  the  part  of  Uie  subjects  of 
the  other.     In  the  law  of  almost  every  country,  the  character  of 
an  alien  enemy  carries  with  it  a  disability  to  sue  or  to  sustain, 
in  the  language  of  the  Civilians,  a  persona  standi  in  judicio. 
The  peculiar  law  of  our  own  country  implies  this  principle  with 
great  rigour.     The  same  principle  is  received  in  our  courts  of 
the  law  of  nations ;  they  are  so  far  British  courts,  that  no  man 
can  sue  therein  who  is  a  subject  of  the  enemy,  unless  under 
particular  circumstances,  that  pro  hac  vice  discharge  him  from 
the  character  of  an  enemy,  such  as  his  coming  under  a  flag  of 
truce,  a  cartel,  a  pass,  or  some  other  act  of  public  authority, 
that  puts  him  in  the  king's  peace  pro  hac  vice."     This  short 
statement  sufficiently  testifies  what  is  the  law  on  the  subject  of 
withholding  the  debt  during  war.     The  following  decision  (3) 
will  evince,  what  is.  the  law  on  the  subject  of  restoring  the  debt 
at  the  return  of  peace.  A  petition  came  on  in  the  Court  of  CSian- 
eery,  in  the  matter  of  Boussmaker,  a  bankrupt,  praying,  that  the 
petitioner  might  be  admitted  to  prove,  under  the  commission,  a 
debt  which  the  commissioners  had  refused  to  admit,  upon  the 
objection  that  the  creditors,  applying  to  prove,  were  alien  ene- 
mies.   The  Lord  Chancellor  explained  the  distinctions  of  the 
law  and  its  principles,  on  this  important  question,  whether  the 
right  of  an  alien  enemy  was  destroyed  or  only  suspended  by 
war*      <^  If  this,"  said  his  Lordship  (4),  <^  bad  been  a  debt 
arising  from  a  contract  entered  into  with  an  alien  enemy  during 
war,  it  could  not  possibly  stand,  for  the  contract  would  be  void; 
but  if  the  two  nations  were  at  peace  at  tlie  date  of  the  contract^ 
though,  from  the  time  of  war  taking  place,  the  creditor  could  not 
•  sue,  yet,  the  contract  being  originally  good,  upon  the  return  of 
jpeace  the  right  would  revive :   it  would  be  contrary  to  justice 

(1)  I  Rob.  Rep.  196.  (3)  Ex  parte  Boussmaker,  13 

(2)  1  Rob.  Rep,  200.  Ves.  Jun.  71. 

(4)  13Ve8.Jun.  p.71,  72. 
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therefixre  to  confiscate  this  diyidend.     Though  tho  right  to  re-  sect.  ni.  of  the 
cover  is  suspended,  that  is  no  reason  why  the  fund  should  be  i>««o«joni  8«- 
divided  among  the  other  creditors     The  point  is  of  great  mo-  uidCon^ttion, 
meat,  fit)m  the  analogy  to  the  case  of  an  action.     The  policy  ^  ^J^^J!!"**" 
avoiding  contracts  with  an  aiemy,  is  sound  and  wise ;  but  where  empLByed  in 
the  contract  was  originally  good,  and  the  remedy  is  only  sus*  ^<'"'""*^** 
pended,  the  proposition  that  therefore  the  fund  should  be  lost, 
is  very  difierent''    According  to  the  strictness  of  the  law  of 
natioDSy  we  have  already  seen,  that  debts  due  to  alien  enemies 
may  be  confiscated  by  the  state.     But  in  England,  and  in  some 
other  modem  states,  a  gentler  law  spears  to  have  been  esta- 
blished, a  law  which,  though  in  no  way  compulsory  with  regard 
to  foreign  nations,  is  binding  upon  the  crovm  in  this  particular 
country.     An  old  case  indeed,  of  the  Attorney  General  against 
Weedon  and  another  (1),  seems  to  countenance  the  prerogadve 
of  the  British  crown  in  all  the  rigour  of  the  old  law  of  nations, 
but  that  doctrine  is  questioned  by  Rolle,  in  his  Abridgement; 
and  in  the  case  of  Furtado  v.  Rogers  (2),  Lord  Alvanley  said,    ^ 
^  With  respect  to  the  argument,  that  all  contracts  made  with 
the  enemy  enure  to  the  benefit  of  the  King  during  war,  and 
that  he  may  enforce  payment  of  any  debt  due  to  an  alien  enemy 
from  any  of  his  subjects,  we  think  it  is  not  entitled  to  much 
weight     Such  a  course  of  proceeding  never  has  been  adopted, 
nor  is  it  very  probable  that  it  ever  vrill  be  adopted,  as  w^  from 
the  difficulties  attending  it,  as  from  the  disinclination  to  put  in 
force  such  a  prerogative."    In  a  late  case^  where  persons  in- 
terested  in  goods    effected  an  insurance   thereon,  and  a  loss 
took  place  whilst  they  were  neutral,  but  afterwards  became  alien 
enemies,   it  was  held  by   Lord  EUenborough,  that  their  re- 
medy oa  the  policy  was  only  suspended,  not  forfeited ;  and  that, 
consequently,  their  inability  to  sue  could  not  be  given  in  evidence 
under  the  general  issue,  but  ought  to  have  been  pleaded  in  abate- 
ment (3).     But  if  the  loss  had  h^pened  afler  the  declaration  of 
hostilities,  the  alien  would  have  been  without  remedy  (4).     Ge- 
nerally speaking,  a  nation  does  not  venture  to  touch  the  capitals 
whidi  the  sulgects  of  the  enemy  may  have  in  its  funds,  or  that  it 
may  otherwise  owe  to  such  sulgects.  (5) 


(1)  Parker's  Rep.  207.  (3)   Harman    v.   Kingston,   3 

(2)  3  Bos.  and  Ful.  191.    And  Campb.  152. 

«ec  observations  of  Gibbs,  C.  J.  in  (4)  Brandon  v.  Curling,  4  East, 

Antoinev.Morsthead,  6Taunt.239.  410.    .        ^ 

and  the  King  V.  Depardo,  1  Taunt.  (5)   BmeVigon,    v,   1.   p,  567. 

29.  Marten's  L.  N.  277. 
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Sect  III.  Of  the  Having  thus  conudered  the  effect  of  war  upon  that  portion  of 
2|[JJ|^Spior«r  commerce  belonging  to  one  belligerent,  which  lies  wUkin  the 
■nd  CanfmMha,  dominions  of  the  other ;  we  will  now  proceed  to  consider  the 
ofPraiw^^^'  eSfectofwar  upon  that  portion  of  commerce  belonging  to  one 
empleyed  m       belligerent,  which  subsists  out  of  the  dominions  of  the  other. 


M^th  respect  to  the  commerce  thus  subsisting  abroad,  as  there 
out  of  th«  ^^^  A^^  ^^^  ^^  o><^^  P^^  "o  general  ties  of  fiddi  that  confine  the 
Kiofdom.  common  rights  of  capture,  the  broad  principle  is  that  such  com- 

merce is  liable,  by  the  acknowledged  law  of  nations,  to  be  seized 
and  appropriated  by  the  adverse  belligerent  wherever  it  is  found. 
To  this  rule  the  exceptions  are  only  those  admitted  by  the  law 
of  nations  in  favour  of  neutral  territory,  or  which  may  arise  from 
relaxations  expressly  permitted  by  one  belligerent  state  to  the 
merchandize  of  the  other.  The  only  exceptions  are  by  the  pro- 
tections, which,  on  peculiar  occasions,  the  government  aflbrds 
to  particular  persons  or  particular  adventures,  as  by  passports, 
letters  of  safe  conduct,  and  licences.  The  nature  <^  these  will 
hereafter  be  fully  considered.  In  some  wars,  it  has  been  usual  to 
make  an  exception  in  favour  of  small  fishing  vessels,  from  ten> 
demess  to  a  poor  and  industrious  order  of  people ;  this,  how- 
ever, we  have  seen,  is  amatter  of  forbearance  and  not  of  right.  (1) 

L«pl  Mode  of  We  will  now  consider  the  mode  in  which  the  rights  of  seizure 
bm*"*  Cirture  ""^  usually  exerdsed,  and  these  are  by  embargo  or  ciq>turc. 
as  It  afi«ctt  We  have  already  considered  the  subject  of  embargo  (S).  Cap-- 
ommerce.  {%)  ^^^^^  properly  SO  Called,  bearing  avowedly  a  warlike  complexion, 
is  said  to  be  made  (4)  where  a  ship  is  subdued  and  taken, 
either  by  a  pirate  or  by  an  enemy,  whether  in  open  war  or  by 
way  of  reprisals,  and  whether  with  intent  to  ^ypropriate  both 
ship  and  cargo,  or  only  certain  hostile  or  contraband  goods 
found  on  boaxd.  Of  capture  by  a  pirate,  nothing  can  be  said, 
but  that  it  is  illegal  by  all  laws,  human  and  divine :  and  we  will 
confine  our  enquiry  to  the  consideration  of  capture  by  an 
enemy.  The  case  of  the  Jonge  Jacobus  Baumann  (5),  is  a  strik- 
ing instance  of  what  may,  or  may  not  be  considered  as  a  capture : 
the  vessel  bearing  that  name  was  boarded  one  morning  by  an 
officer  and  several  men  belonging  to  the  Apollo  frigate^  then 
lying  stranded  and  in  distress,  who  told  the  master,  a  neutral, 
diat  he  must  go  down  to  the  assistance  of  the  frigate.  The  master 

(1)  Young  Jacob  v.  Johanna^         (3)  Ante^^lS^  6,  7. 

1  Rob.  Rep.  19.  ante,  2^7.  (4)  2  MarshaU   on  Insurance. 

(2)  S€t  Home    on   Captures.     422. 

JSfarten'8  L.  N.  287.  (5)  1  Rob.  Rep.  243. 


Ch.  8.]  are  kgaUy  qffi:cied  by  War.  427 

aocordiiigly  went  down,  and  took  the  whole  of  the  crew  on  SMt.in.  Of  the 
board,  to  the  number  of  one  hundred  and  seventy  or  one  hun-  J^**"cawtitte'' 
dried -and  eighty  men.     The  ship  arrived  at  Yarmouth  three  andCoScatkn, 
days  afterwards,  and  was  navigated,  during  the  passage,  by  the  ^-p^S^^ 
master  himself  and  his  own  crew,  except  that  the  pilot  belonging  employed  m 
to  the  frigate  steered  through  the  banks  of  Yarmouth;   on 
arriving  at  Yarmouth,  the  persons  who  had  been  thus  preserved 
had  the  ingratitude  to  proceed  against  the  ship  as  a  prize,  which 
they  allied  themselves  to  have  taken,  on  a  suspicion  of  her 
being  engaged  in  a  hostile  trade.      Sir  William  Scott  said, 
^^  the  owners  of  the  cargo,  indeed,  had  done  no  service  to  the 
English  seamen,  and  that  therefore,  if  the  cargo  apjf^eared  to  be   , 
hostile  there  was  no  reason  against  its  condemnation :  but  that 
the  master  and  owner  of  the  ship  had  been  most  materially  in« 
^trmnental  in  saving  one  hundred  and  seventy  or  one  hundred 
and  eighty  British  officers  and  men  to  their  country,  and  there- 
fore were  entided  to  be  liberally  considered  by  those  who  had 
received  this  benefit;"  and  he  added  these  words  (1) :  *^  If  the 
ship  had  really  belonged  to  an  enemy,  in  my  opinion  the  cha« 
racCer  of  enemy  itself  must  have  been  blotted  out  and  obliterated 
by  such  a  service  as  this.     If  I  was  compelled  to  condenm  thia 
ship,  it  would  be  a  most  reluctant  condemnation  indeed.     1 
hope  and  trust  that,  if  the  circumstances  are  true  as  stated  by 
the  master,  a  condemnation  of  the  vessel  would  be  the  very 
last  thing  to  present  itself  to  the  expectation  of  the  asserted 
captors." 

Incase  of  a  conquest  by  capitulation,  property  at  sea  does 
not  seem  to  be  in  precisely  the  same  predicament  as  property 
upon  land.  For,  from  the  case  of  the  ships  taken  at  Genoa  (2), 
it  appears  that  a  permission  to  the  conquered  of  withdrawing 
themselves,  their  money,  merchandizes,  moveables,  or  efiects,  by 
sea  or  land,  does  not  necessarily  nor  usually  imply  a  permission 
to  withdraw  property  afloat  The  permission  means,  that  they 
may  mthdraw,  either  by  sea  or  by  land,  the  property  which  it 
is  lawful  for  them  to  withdraw,  but  does  not  defeat  the  usual 
custom,  that  prc^rty  at  sea  cannot  be  withdrawn  at  all.  And 
from  the  same  case  it  frirther  appears,  that  though  one  of  the 
articles  of  a  capitulation  expressly  grant  the  freedom  of.  trade, 
still  the  capitulation  shall  not  be  understood  to  protect  property 
afloat;  a  distinction  having  been  usually  taken  by  the  com- 

(1)  1  Rob.  Rep.  245.  (2)  4  Rob.  Rep.  388. 
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Sect.  III.  Of  the  manders  of  fortunate  expeditions  between  this  property  and  pro^ 

^TSSJurel'  P^*^  *^  ^™^  •  ™^  ®^  WiUiam  Scott  said,  in  his  judgment^ 
and  CooSicatioo,  ^*  It  is  in  every  day's  practice  to  seize  all  property  afloat,  and 
of  Prmr^"^*  ycl  to  allow  a  general  freedom  of  trade  exclusive  of  such  parti- 
cmpbywi  in       Gular  seizure/' 

When  the  capture  is  made  previously  tq  the  formal  dedara^ 
tion  of  hostilities^  and  not  in  open  war,  it  is  made  under  letters 
of  marque  and  reprisal.  The  nature  of  these  has  been  already 
explained,  where  the  right  of  a  state  to  seize  the  property  of  her 
rival,  found  within  her  dominions,  ufas  considered ;  ami  there 
is  no  distinction  between  the  reprisals  upon  property  within  her 
dominions,  and  reprisals  upon  property  without  (1).  When, 
by  any  of  the  lawful  means  which  have  been  enumerated,  a  bel- 
ligerent had  possessed  himself  d^  property  belonging  to  his  aie- 
my,  it  was  formerly  the  custcmi,  among  almost  all  nations,  to 
redeem  it  from  his  hands  by  ransom.  But  ransom  from  the 
hands  of  an  enemy  is  now  little  known  to  the  commercial  law  of 
EngVmd :  for,  by  the  stktute  22  Geo.  3.  c  25.  the  ransom  of 
any  ships,  or  merchandises  on  board  the  same,  belonging  to 
any  subject  of  this  country,  and  taken  by  the  subjects  at  war  of 
any  state  at  war  with  his  Majesty,  or  by  any  perscm  committing 
hostilities  against  his  Miyesty's  subjects,  is  absolutely  prohibited : 
and  by  the  statutes  of  4*8  Geo.  S.  c  160.  and  of  the  45  Geo*  3. 
c  72.  (2),  such  ranscon  is  again  prohibited,  unless  in  the  case 
of  extreme  necessity,  to  be  allowed  by  the  Court  of  Admiralty. 
And  all  contracts  for  ransom  contrary  to  these  statutes,  are 
made  void,  and  subjected  to  a  penalty  of  five  hundred  pounds.  (3) 


Of  Rescue  and 
Recapture.  (4) 


Having  considered  the  cases  in  which  the  right  of  the  captor 
takes  effect,  and  invests  him  with  the  benefit  of  his  capture,  we 
will  now  examine  the  cases  when  he  may  be  legally  derived  of 
that  benefit  by  rescue  Bi  recapture.  Rescueand  recapture  are  dis- 
tinguishable from  each  other.  The  term  recapture  is  ordinarily 
employed  whoi  a  prize,  having  been  ci^tured  by  an  enemy,  is 
recovered  from  his  possession  by  the  arrival  of  a  friendly  force* 
The  term  rescue  more  usually  denotes  that  recovery  which  is 
eflected  by  the  rising  of  the  ci^tured  party  himself  against  his 
captor.    There  is,  however,  another  kind  of  rescue,  which  par- 


(1)  Ante,  418. 

(2)  Marshall     on 


431, 


(3)  Marshall     on    Insurance^ 
Insurance,    431. 

(4)  Marten's  L.  N.  290. 
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takes  ctf*  the  nature  of  recapture:  it  occurs  where  the  weaker  s«ct.in.  or  the 
par^,  before  he  is  overpowered,  obtains  relief  from  the  arrival  of  IIJ,*^*^'  ^' 
fresh  succours,  and  is  thus  preserved  from  the  finroe  of  the  enemy,  and  Con6Kauoo, 
From  the  case  of  the  Helen  (1),  though  that  case  indeed  turned  ^p^^""* 
upon  the  duty  of  reci^ture,  it  may  fisdrly  be  inferred,  that  it  is  employed  m 
also  a  duty  amcmg  fellow-subjects,  and  equally  incumbent  of       "'^"^' 

I  course  upon  allies,  to  attempt  the  rescue  of  one  another  fix>m 

the  enemy,  wherever  there  ajqiears  to  be  any  reasonable  prospect 
of  success.  But  as  to  the  other  kind  of  rescue^  that  whidi  is 
effected  by  the  rising  of  the  captured  to  defeat  their  editor,  this 
is  a  matter  rather  of  merit  than  of  duty.  In  the  case  of  the 
Two  Friends  (2),  Sir  William  Scott  said,  ^  Seamen  are  not 
bound  by  their  general  duty,  as  mariners,  to  attempt  a  riescue ; 
nor  would  they  have  been  guilty  of  a  desertion  of  their  duty  in 
that  capacity  if  they  had  declined  it*  It  is  a  meritorious  act  to 
job  in  such  attanpts;  and  if  there  are  persons  who  entertain 
any  doubt  whether  it  ought  to  be  so  r^arded,  I  desire  not  to 
be  considered  as  one  of  that  number.  As  to  the  situation  and 
character  of  persons  engaged  in  such  attempts,  it  is  certainly  to 
be  r^rded  an  act  perfectly  voluntary,  in  which  each  indivi- 
dual is  a  volunteer,  and  is  not  acting  as  a  part  of  the  crew  of 

I  the  ship,  or  in  discharge  of  any  official  duty,  either  ordinary  or 

extraordinary."  The  distinction  between  the  obligation  to  the 
performance  of  the  two  kinds  of  rescue,  appears  to  be  perfectly 
rea^ionable.  If  it  were  the  boundea  duty  of  the  conquered  to 
rise  against  their  conquerors,  their  original  surrender  would 
have  been  a  nugatory  act,  availing  them  absolutely  nothing ; 
the  presumption  is  always,  that  a  surrender  does  not  take  place 
till  conquest  and  even  escape  are  hopeless ;  and  under  such  cir-  . 
cumstances,  it  is  but  reasonable,  that  each  man  be  allowed  to 
judge  for  himself  of  the  opportunities  that  may  justify  a  subse«. 
quent  insurrecdon.  But  the  case  is  olJierwise  with  a  newly 
arriving  force :  they  are  bound  to  attempt  the  rescue  of  their 
friends.  Their  strength  is  fresh  and  untried,  and  unless  there 
be  a  dear  superiority  against  them,  it  seems  but  just  that  they 
should  brave  the  risk  of  a  contest.  Nor  is  a  letter  of  marque, 
Bor  any  other  commission  of  the  state^  required  by  the  law  of 
\  nations,  in  order  to  subject  a  newly  arriving  force  to  the  duties 

of  rescue  and  recapture  (S). 

(1)  3  Rob.  Rep.  224. ;  and  also  a  ship,  see  Newman  v.  Walters, 
the  Two  Friends,    1  Rob.  Rep.  3  Bos.  and  Pul.  616. 
271.  (3)  The  Helen.  3  Rob.  Rep. 

(2)  1  Rob.  Rep.  27U  As  to  in-  224. 
terference  of  a  passenger  on  board 
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SMt.lii.  or  the  Out  of  the  questicms  of  rescue  and  recapture  arises  the  consH 
^^**'^^Jj^"  deration  of  postliminium  and  salvage.  "  The  right  of  podlimu' 
wdCopfiicatkia,  nhm^  says  Vattel  (2),  ^  is  that  in  virtue  of  which  persons 
ofpSwSty""*  and  things,  taken  by  the  enemy,  are  restored  to  their  fonaer 
employed  in  gtate  on  coming  again  into  the  power  of  the  nation  to  which 
they  belonged.  When  persons  or  things  captured  by  the  enemy 
Pb^Bmiun,  or  ^^g  retaken  by  our  allies  or  auxiliaries,  or  in  any  othermamKer 
Property  to  the  fall  into  their  hands,  this,  so  fiir  as  relates  to  the  efiect  of  the 
a?Swi?iiri'(T)  **g'^^  ^  precisely  the  same  thing  as  if  they  were  come  agun  into 
our  power :  since,  in  the  cause  in  which  we  arejointiy  embarked, 
our  power  and  that  of  the  allies  is  but  one  and  the  same."  So 
that  when  possessions,  taken  by  the  enemy,  are  eitiier  recaptured 
or  rescued  from  him  by  the  fellow*subjects  or  allies  of  the  on* 
^nal  owner,  they  do  not  become  the  property,  of  the  recaptor 
or  rescuer,  as  if  they  had  been  a  new  prize ;  but  are  restored 
to  the  possession  of  the  original  owners,  by  what  is  called  the 
right  of  posdimmium,  or  jus  postiiminii,  upon  certain  conditions 
which  we  shall  presendy  have  occasion  to  consider.  But  (S) 
the  right  of  postiiminium  does  not  take  efiect  in  neutral  coun- 
tries :  for  when  a  nation  chooses  to  remain  neuter  in  war,  she 
is  bound  to  consider  it  as  equally  just  on  both  sides,  so  far  as 
relates  to  its  efiects ;  and  consequentiy,  to  look  upon  every  cap- 
ture made  by  either  party  as  a  lawful  acquisition.  To  allow 
one  of  the  parties,  in  prejudice  to  the  oilier,  to  enjoy  in  her 
dbminionstherightofclaiming  things  taken  by  the  latter,  or  the 
right  of  posdiminium,  would  be  declaring  in  favour  of  the  for- 
mer, and  departing  from  the  line  of  neutrality.  Moveables, 
however,  are  not  entitied  to  the  full  benefit  of  postliminium. 
Lands,  houses,  and  other  fixed  possessicms,  are  easily  identified, 
and  therefore  are  completely  within  the  rig^t :  and  the  reason 
for  the  exception  of  moveables  is,  that  in  g^ieral  the  identifica- 
tion of  them  is  impracticable^  and  the  original  owners  are  there- 
fore presumed  to  have  given  them  up  as  lost.  However,  even 
moveables  are  restored  to  the  original  owners,  if  retaken  firom 
the  enemy  immediately  after  his  capture  of  them :  in  which  case 
the  proprietor  neither  finds  a  difiiculty  in  recognizing  his  efiects, 
nor  is  presumed  to  have  relinquished  them.  This  is  the  general 
law  of  nations  with  regard  to  the  efiect  of  the  right  of  postlimi* 
nium  upon  moveables ;  but  particular  nations,  as  we  shall  pre- 
sentiy  see,  have  relaxed  the  rigour  of  that  rule  in  regard  to 
their  own  subjects,  and  (by  mutual  consent)  in  regard  to  the 


(1)  Marten*aL.  N.  290  to  293.         (3)  Vattel.  b.  3.  c.  14.  s.  208. 

(2)  Lib.  3.0. 14.  s.  204. 
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subjects  of  one  another.    ^^  Prisoners  (1)  of  war  who  have  given  Sect.Tir.  ofthe 
their  parole,  territories  and  towns  which  have  submitted  to  the  ^^^'"ion,  Sei- 
enemy,  and  have  sworn  or  promised  allegiance  to  him,  cannot  and  Confiscation, 
of  themselves  return  to  their  former  condition  by  the  right  of  ^^"'^•""^'*» 
postliminium ;  for  faith  is  to  be  kept  even  with  enemies.     But  employed  in 
if  the  soverdgn  retake  those  towns,  countries,  or  priscmers,    ^'^'^** 
who  had  surrendered  to  the  enemy,  he  recovers  all  his  former 
rights  over  them,  and  is  bound  to  re-establish  them  in  their 
pristine  condition." 

But  it  is  not  so  with  countries  or  persons  taken  by  a  belli-- 
gerent  state,  who  were  not  the  subjects  of  that  state  during  any 
preceding  part  ofthe  same  war.  For  the  law  of  postliminium 
imfdies  that  the  party  claiming  it  returns  to  his  previous  cha- 
racter :  and  he  who,  during  the  whole  war,  has  been  the  subject 
ofthe  enemy  alone,  must  be  considered,  when  he  fiJls  into  the 
bands  of  the  rival  state,  not  as  returning  to  a  previous  cha- 
racter, but  as  acquiring  a  character  absolutely  new.  Upon  this 
principle  was  decided  an  important  question  in  the  case  of  the 
Boedus  Lust.  (2) 

We  will  now  inquire  what  rights  of  postliminium  attach  upon 
property  which  has  been  alienated  by  the  enemy.  Here  we 
must  attend  to  the  distinction  before  laid  down,  between  immove^ 
a&2e  property,  which  is  recoverable  by  the  rights  of  postliminium, 
and  things  moveable,  to  which  that  right  does  not,  by  the  law 
of  nations,  extend.  "  Let  it  be  remembered,"  says  Vattel  (3), 
''  as  to  immoveables,  that  the  acquisition  of  a  town,  taken  in 
war,  is  not  fully  consummated  till  confirmed  by  a  treaty  of  peace, 
or  by  the  entire  submission  or  destruction  of  the  state  to  which 
it  belonged.  Till  then  the  sovereign  of  that  town  has  hopes  of 
retaking  it,  or  of  recovering  it  by, a  peace:  and  from  the 
moment  it  returns  into  his  power,  he  restores  it  to^all  its  rights, 
and  consequently  it  recovers  all  its  possessions,  as  far  as  in  their 
nature  they  are  recoverable.  It  therefore  resumes  its  immove- 
able possessions  from  the  hands  of  those  persons  who  have  been 
so  prematurely  forward  to  purchase  them.  In  buying  them  of 
one  who  had  not  an  absolute  right  to  dispose  of  them,  the  pur- 
chasers made  a  hazardous  bargain ;  and  if  they  prove  losers  by 
the  transaction,  it  is  a  consequence  to  which  they  deliberately 


(1)  Vattel.  b.  3.  c.  14.  s.  210,         (3)  Vattel.  b.  3.  ch.  14.  s.  212. 
2\\.  Marten's  L.  N.  290,  ].  2. 

(2)  5  Rob.  Rep.  233. 
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Sect.  III.  Of  the  expofled  themselyes.  But  if  that  toTm  had  been  ceded  to  the 
DeteaOon,  Sei-  enemy  by  the  treaty  of  peace,  or  w^  completely  fallen  into  his 
and  ConfiicatioD,  power  by  the  submission  of  the  whole  state,  she  has  no  longer 
of  ^tny""'  any  claim  to  the  right  of  postliminium;  and  the  alienation  o£ 
employed  lo  any  of  her  possessions  by  the  conqueror,  is  valid  and  irrerer- 
ommerce,  ^^^  •  qq^  ^^^q  ^y^^  igy  claim  to  them,  if,  in  the  sequel,  some  for- 
tunate revolution  should  liberate  her  from  the  yoke  of  the 


conqueror 


»» 


As  to  things  mcweable^  we  find  from  the  same  section  that  the 
law  is  otherwise.  And  this,  indeed,  is  of.  course :  for,  as  move- 
able property,  according  to  the  law  of  nations,  is  held  to  be 
irrecoverable  by  the  original  owner,  in  virtue  of  any  postlimi- 
nium, when  once  it  has  passed  by  a  land  war  into  the  compl^^ 
possession  of  the  enemy  twenty-four  hours,  much  more  is  such 
property  to  be  protected  from  the  effect  of  postliminium,  when 
it  has  not  only  passed  into  the  complete  possession  of  the  enemy, 
but  been  by  him  transferred  bona  fide  to  a  neutral  (1).  To  this 
may  be  added  (2),  that  *^  as  things  not  mentioned  in  the  treaty 
of  peace  remain  in  the  same  condition  in  which  they  happen  to 
be  at  the  time  when  the  treaty  is  concluded,  and  are  cm  both 
sides  tacitly  ceded  to  the  present  possessor,  it  may  be  said,  in 
general,  that  the  right  of  postliminium  no  longer  exists  after  the 
conclusion  of  the  peace.  That  right  entirely  relates  to  the 
state  of  war." 

Though  the  law  of  nations  in  general  most  clearly  establishes 
that  the  right  of  postliminium,  with  respect  to  moveables,  is 
extinguished,  as  soon  as  those  moveables  are  completely  reduced 
into  the  possession  of  the  enemy,  and  that  they  then  may  be 
immediately  alienated  to  neutrals  as  indefeasible  property,  yet 
there  has  been  a  considerable  difference  of  opinion  and  of 
practice  as  to  the  question,  what  shall  be  deemed  to  constitute 
this  complete  possession.  Some  writers  on  the  law  of  nations 
have  stated  it  to  be  merely  requisite  that  the  property  shall  have 
been  twenty-four  hours  in  the  enemy's  power ;  others,  that  the 
property  must  have  been  brought  infira  praesidia,  that  is,  within 
the  camps,  towns,  port^-or  fleets  of  the  enemy;  and  others 
have  drawn  other  lines  of  an  arbitrary  nature  (3).  Of  late 
years,  however,  a  more  absolute  species  of  possession  seems  to 

(1)  2Wooddes.p.44K8CCt.34.         (2)  Vatt.  b.  3.  ch.  14.  s.  216. 
Marten's  L.  N.  292.  <3)  Marten's  L.  N.  290.  1. 
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^    - 

ii»w  hee9  Be^ited»  at  leist  as  fcras  leqpeote  a  naiitiBie  oap-  6ect.iH.  Or^ 

twe  (I).     <<  I  appfehend,"  uid  Sir  WiUiam  Seott,  in  the  <sase  ^^^^ 

ofihe  FJfld<^fen  <«),  «<diat  by  the  geDeral  praetioe  of  the  lovr  I^CMb^''^, 


of  imtioiw,  3 gctttence of  candwnnatwn  is  it  preseot  dacmed  gene-  ^piopexty 

odly  aeceasaiy ;  and  that  a  nautral  puicfaaser  in  Eatope,  daring  employed  in 

vttr,  docB  look  to  the  legal  aentenoe  of  coodemnatioa  as  one  <0f 

the  titla*4eeds  of  Am  akipi  if  he  bays  a  priae-vtsseL    I  baHet^ie 

tlnare  is  no  iBBtanoe  in  which  a  OBaa^  hairuig  fMin&aaed  a  priae- 

veaael  of  a  ixUigerent,  lias  thought  hioisclf  qmte  aeoai^  hi 

making  that  puri^aac^  menAj  hcraiMMi  that  ship  had  been  hi  die 

eoBiafs  posstaaion  twenty-four  hocars,  or  canned  infra  prasHcEa/' 

Ai^99y  rut^   die  rule  of  oondeoMoation  is  the  genefal   rale 

applied  by  England.    In  our  Oourts  of  Admiralty  it  has  alipi^ays 

been  holden  that  the  property  is  not  x:baBged  in  favomr  of  a 

irendee  or  reoaptor,  so  as  to  bar  the  original  owner,  till  th^% 

has  been  a  i^galar  tientoace  of  oandenmation  (S) ;  and  in  the 

r^gn  of  King  Charles  the  Seeand^  a  aoleaon  jud^pnent  was  gi^«n 

opon^this  point,  and  tcstiliUioB  of  a  ship  taken  by  a  pmateer 

was  decreed,  after  she  had  been  fourteen  weeks  in  the  enemy's 

posBeidQci»  because  ehe  had  not  been  condemned ;  and  this  ja^S* 

loent  of  the  Coart  of  Admiral^  was  cited  by  Lord  Mansfidd  in 

the  case  of  Gess  and  Wkh^ta  (4}|  and  the  coorts  of  cammon 

lasr  have  enforoed  liie  same  €«le^  ae  mil  be  seen  from  the  eaaa 

of  Asaievedo  iigaiast  Cambridge  (S)»  where  k  was  hoUen  that 

fimr  yean  po6sesiioB»  and  seraral  voyeges  peifonswd,  will  not 

chai^  <he  piope^  without  o  aontonce  of  ♦  condenmation  ;  and 

this  condenonakion  must  be  pronoanoed  by  a  court  of  oonqsetant 

jarisdiBtiop,  in  the  ocHmtry  eidier  of  the  enemy  iMnaelf,  or  of 

aooae  of  his  aUie^  and  not  in  a  neutnd  ^^onntiy.    Bi:^  i^  aftsr 

the  time  of  the  enenqr's  transferring  his  priae  to  a  neutial,  a 

peaee  be  oonduded  bobween  that  enemy  aad  the  state  finaaa 

whose  sal^ect  the  prise  was  taken;   dien  the  transfiar  to  die 

neefml  becomes  valid,  even  thoi^  there  was  no  legal  oo»- 

demnation.     For,  as  we  have  afaneady  seen  fiom  Vattel>  the 

right  of  postliminium  no  longer  exists  after  the  conclusion  of 

peaea*    And  4berafere»  in  the  oaae  of  the  scbooner  Sophie  (6), 


(1)  Marten^sL.N.  292.  to  the  case  of  the  Kierligbett, 

[2)  1  Hob.  Rep.  194.  8  RM>.  Rep.  97. 
^-^^  Vid.  et  d  Rob.  Rap.  38€,  (5)  Aaaierdb   i^anat     CSa» 

bridge,   10  Mod.  79.     Sea  ako 

(4)  Qoss  and  Withers,  2  Burr.  3  Rob.  Rep.  &d7,  8. 

«93.    See  ite>  the  eara  of  the  (e)  ti  Rob.  Rep.  142, 
Constant  Msry,  reported  ia  a  aeie 

VOL.  I.  F  r 


464  How  the  Commerce  and  Contracts  qf  Belligerents  [CIu  8. 

5«cLlll.  Of  the  the  British  Court  of  Admiralty  decided,  that  a  ship  which  had 
p«tentioii,  Sei.  \^qq^  g^ij  xo  a  neutral,  after  an  illegal  condemnation  by  a  prize 
and  ConBscatioo,  tribunal,  and  which  therefore^  would  not  have  been  considered 
rf  Sropfrty"^**  **  fairly  transferred  during  war,  was  to  be  deemed,  by  the  inter- 
cmpioyed  in       vention  of  peace,  a  legitimate  possession  in  the  neutral's  hands, 

and  cured  of  all  defects  in  the  title.  For  as  the  title  of  the 
enemy  captor  himself,  would  have  been  quieted  by  the  inter- 
vention of  peace,  so  it  was  thought  to  be  but  reasonable  that  the 
general  amnesty  should  have  the  same  effect  upon  property  in 
the  hands  of  those  to  whom  that  enemy  might  have  assigned  it» 
**  Otherwise,"  observed  Sir  William  Scott,  **  it  could  not  be  said 
that  the  intervention  of  peace  would  have  the  effect  of  quieting 
the  possession  of  the  enemy ;  because,  if  the  neutral  possessor 
was  to  be  dispossessed,  he  would  have  a  right  to  resort  back  to 
the  belligerent  seller,  and  demand  compensation  from  him ;  and 
as  to  a  renewal  of  war,  though  that  may  change  the  relation  of 
tliose  who  are  parties  to  it,  it  can  have  no  eflfect  on  neutral  pur-^ 
chasers,  who  stand  ivt  the  same  situation  as  before/' 

When  the  assignment  has  been  made  by  the  hostile  alitor 
regularly  and  bona  fide,  and  tlie  party  to  whom  the  captor  has 
so  made  that  assignment  was,  at  the  time  of  making  it,  a  neutral, 
the  title  in  the  hands  of  such  assignee  will  not  be  defeated  by 
his  subsequently  becoming  an  enemy,  as  appears  from  the  case  of 
the  Purissima  Conception  (1).  But  though,  in  such  instances, 
the  rights  of  rescue  and  recapture  are  g<me,  so  that  the  original 
owner  has  irrecoverably  lost  his  property,  yet  the  party  to  whom 
it  was  transferred  during  neutrality  having  become  hostile,  his 
property  is  of  course,  in  common  with  all  other  hostile  posses- 
sions, liable  to  be  seized  as  prize  of  war;  the  only  difierence 
being  that,  instead  of  passing  as  a  recapture  and  reverting  to  the 
original  owner,  it  is  considered  as  a  new  booty,  and  belongs 
either  to  those  who  make  the  seizure  or  to  the  state^  accordbg 
to  the  cireumstances  of  the  case. 

The  rules  which  have  been  stated,  are  those  which  govern  the 
right  of  postliminium  by  tlie  general  law  of  nations,  and  to 
which  therefore  England  is  obliged  in  common  justice  to  con* 
form,  where  the  interests  of  neutrals  are  concerned.  But  in  cases 
arising  among  her  own  subjects  with  one  another^  and  in  cases 
arising  between  her  own  subjects  and  those  of  her  allies,  peculiar 

(i)  6Rob.  Rep.  45. 
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modifications  of  the  principle  have  been  introduced  or  acknow-  Sect.  III.  or  the 
ledged  by  her.     Thus  it  has  been  established  by  several  acts  of  ^^«"^^»  ^^ 
parliament  (1),  that,  among  English  subjects,  the  maritime  right  and  Confiscidoq, 
of  postliminium  subsists  even  to  the  end  of  the  war;  and  there^  of  Propeny"*"' 
fore  the  ships  or  goods  of  the  subjects  of  this  country,  taken  at  ejnpioyed  ta 
sea  by  an  enemy,  and  a(lei*wards  retaken,  at  any  indefinite  period 
of  time,  and  whether  before  or  after  sentence  of  condemnation, 
are  to  be  restored  to  the  original  proprietors.     The  statute  of 
the  48  Geo.  3.  c.  160.  s.  39.  makes  an  exception  as  to  ships  which 
have  been  set  forth  by  the  enemy  as  vessels  of  war,  enacting 
that  these  shall  not  be  restored  to  the  original  owners,  but  belong 
^olly  to  the  recaptors.     But  if  the  property  recaptured  were 
captured  at  first  in  an  illegal  trade,  then  the  original  right  is 
divested,  and  the  previous  owner  will  not  be  admitted  to  restitu- 
tion from  the  recaptors,  as  was  determinecl  in  the  case  of  the 
Walsingham  Packet  (2).     The  rule  which  this  country  adopts 
in  giving  eflect  to  the  right  of  postliminium  between  her  own 
subjects  and  those  of  her  allies,  may  be  gathered  from  the  judg- 
ment pronounced  by  Sir  W.  Scott  in  the  case  of  the  Santa  Cruz  (3). 
It  was  the  case  of  a  Portuguese  vessel  taken  by  the  French; 
and  after  remaining  a  month  in  the  enemy^s  possession,  retaken 
by  the  cruizers  of  this  country,  which  was  in  alliance  with  Portu- 
gal.*  ^^  The  Turtual  rule  of  the  English  maritime  law,''  said  Sir 
W.  Scott,  <<  I  understand  to  be  clearly  this,  that  the  maritime 
law  of  England,  having  adopted  a  most  liberal  rule  of  restitution 
with  respect  to  the  recaptured  property  of  its  own  subjects,  gives 
the  benefit  of  that  rule  to  its  allies,  till  it  appears  that  they  act 
towards  British  property  on  a  less  liberal  principle.     In  such  a 
case  it  adopts  their  rule,  and  treats  them  according  to  their  own 
measure  of  justice."     It  appears  from  the  case  of  the  San  Fran- 
cisco (4)  that,  by  a  treaty  between  this  country  and  Spain,  the 
vessels  of  the  respective  countries,  which  have  been  recaptured^ 
are  to  be  restored  on  payment  of  salvage. 

But  thbugh  it  has  been  the  rule  of  this  country,  as  among  or  Sjivage  or 
her  own  sul^ects,  to  restore  recaptured  property  to  the  original  ^^'^^!^!^ 
owner,  yet  it  has  not  been  her  rule  to  make  the  recaptors  afibrd 
this  restitution   altogether   gratuitously.     By  the  acts  of  the 


(1)    13    Geo.  2.     eh.  4.      17  ton  v.  Mendes. 

Gto.  2.  eh.  34.  19  Geo.  2.  ch.  34.  (2)  2  Rob.  Rep.  77. 

43  Geo.  3.  ch.  160.    Vide  2  Burr.  (3)  1  Rolfc  Rep.  49. 

1198.  and  1  Bl.  Rep. 27.    Hamil-  (4)  1  Bdwards,  279. 
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fiftet.Dl.  Of  the  48  Gm«  8.  c  160.  a«S9.  the  legislature  has  flecnred  to  iht 
^^^^^"^^^^  captors,  according  to  the  circuinBtances  of  the  recapture,  ccrtam 
Mni  Ctm§mrttkm,  rate$  of  salvage:  which  salvage  is,  as  the  term  indeed  implies^  a 
^  v^SttT^  reward  given  for  saving  the  property,  or  (which  i^  nearly  the  same 
tmpioyetf  'm       thing)  recovering  it.    The  salvage  allotted  to  British  recaptors, 

is  at  the  rate  of  one-eighth  of  the  beneficial  interest  in  the  whole 
recaptured  property,  where  the  recapture  is  effeeted  by  shqaa 
belonging  to  the  royal  navy;  and  one-sixth,  idiere  it  is  effected 
by  private  ships ;  the  judge  of  the  court  bdng  at  liberty,  in 
of  recapture  by  the  joint  efibrts  of  king^s  ships  and  private 
sels,  to  order  such  salvage  aslie  shall  deem  reasonable,  boor 
old  books,  the  word  salvage  is  used  in  another  sense,  being  made 
fo  denote  the  goods  saved  or  recovered ;  but  at  present  it  aknost 
universally  bears  this  sarae^  namely,  the  reward  to  which  the 


of  such  goods  becomes  entitled  for  the  service  he  has 
performed.  The  reward  of  salvage  b  not  ooofined  to  recapture 
aIoBe>  it  ii  given  also  in  cases  of  rescue.  But  here  it  is  neoea- 
sary  to  advert  again  to  that  distinction  which  was  beface  pmntsd 
out,  between  the  two  kinds  of  rescue.  When  the  rescue  ia 
cliccted  by  the  arrival  of  a  fresh  succour,  which  rriieves  the 
weaker  party  before  he  &lls  into  the  power  of  the  adversary,  no 
salvage  is  given  to  the  rescuers.  Thus  it  wm  said  by  Sir  Wil«* 
liam  Sco%  in  the  case  of  the  Franklin  (1),  ^  No  case  has  been 
cited,  and  I  know  of  none,  in  which  military  salvage  has  been 
given,  where  the  property  rescued  was  not  in  the  possesaon  of 
the  enemy,  or  so  nearly  as  to  be  certainly  and  inevitably  under 
hiM  grasp.  There  has  been  no  case  of  salvage  where  the  posses- 
sion, if  not  absolute^  was  not  almost  indefeasible^  as  where  the 
ship  had  struck,  and  was  so  near  as  to  be  virtually  in  the  himds 
and  gripe  of  the  enemy.''  When  the  rescue  is  of  the  other 
description,  that  is  to  say,  when  it  is  efieoted  by  the  rising  of  the 
captured  crew  against  the  captors,  a  salvage  is  given;  as  is 
manifest  from  very  many  cases  in  the  Admiral^  Reports^  and 
most  particularly  from  that  of  the  Two  Friends  (2).  The  allot- 
ment of  salvage,  on  recsqpture  and  rescue^  is  not  a  matter  of 
Britbh  regulation  done ;  for  salvage^  as  the  court  remarked  in 
the  case  last  quoted^  is  a  question  of  the  law  of  nations.  The 
particular  rates  indeed  which  our  acts  of  parUament  assign,  are 
binding  only  in  case^  between  British  subjects  (8);  but  in  cases 
where  restitution  has  been  made  to  the  subjects  of  other  states, 


(1)  4  Rob.  Rep.  147.    1  Sdw. 
Rep.  68. 

(2)  1  Rob.  Kep.  271. 


(3)  Two  Friends,  1  Rob.  Reo. 
271. 
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it  has  been  usual,  with  our  oourto,  to  assess  such  a  salvage  as  Sect,  ill*  Of  th« 
the  nature  of  the  service  performed  might  reasonably  appear  to  Jjj^*"c»ptiwf " 
deserve  (1) ;  and  that  assessment  is  usually  though  not  necessarily  and  ConfanitioB, 
made  according  to  the  British  rates.    This  was  stated  by  Sir  ^p|2^^!^' 
William  Scott,  in  the  case  <tf  the  Two  Friends.     Nor  is  there  tnpU^td  in 
any  thing  unjust  in  this  requisition  of  salvage  from  neutrals  upon  *'^* 

rtstitoftioD;  the  restitution  of  moveables  being,  as  we  have 
aeen,  a  matter  of  &vour  and  relaxation,  not  enjoined  in  any  way 
by  the  strict  law  of  nations^  we  of  course  have  a  right  to  annex 
»  ocmdition  to  our  liberali^.  And  after  all,  as  Lord  Mansfirid 
observed  in  the  case  of  Ccmiu  against  Blapkbum  {2\  there  is  no 
coEactioa  in  the  case;  tag  no  man  can  be  oiHnpelled  to  pay  salvage^ 
imless  be  chooses  to  have  the  pt(^)erty  back* 


Kthe  property  of  a  natiMiy  not  engaged  in  hostili^  with  the 
enemies  of  this  country,  happ^i  to  be  taken  as  prize  by  them, 
aad  retaken  out  of  their  hands  by  his  mi^esty's  subjects,  thepro- 
babili^  of  its  condemnation  in  the  courts  of  the  country  of  the 
oytors  is  to  be  considered;  and  unless  there  appear  to  be  ground 
on  which  it  may  be  supposed  that  it  would  have  been  condemned 
in  those  courts,  it  is  to  be  restored  without  the  payment  of  any 
salvage.  In  the  late  war,  the  conduct  of  the  ctuizers  and  prize 
cowls  of  France,  having  given  reasoa  to  q^prehend  that  neutral 
property,  arrested  by  the  former  on  the  high  s^as,  would,  in 
ahnost  all  cases,  be  condemned  by  the  latter,  salvage  was  usnidly 
allowed  to  the  recq)tors  of  neutral  proper^  out  of  the  hands  of 
the  French  by  our  Ck>urt  of  Admiral^,  and  such  allowance  was 
not  thought  unreasbnable  by  the  neutral  merchants.  But  this 
was  treated  as  an  exception  to  the  general  rule,  founded  on  par- 
Ocular  droimstances  (S). 

(l)HstBl*U,474.  Aep.299.    Carlotta,  S  Rob.  Etp^ 

m  Dougl.  648.  54.    Huntress,  6  Rob.  Rep.  104. 

(3)  ElooDora  Catherine,  4  Rob.  Abbot's  Law  of  Shipping,  part  3. 

Rep.  150.     War-Ottshen,  2  Rob.  ell.  s.  13. 
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CHAP.  IX- 

How  Neutrals  Commerce  and  Contracts  may  be  legalfy 

affected  by  War. 

TJAVING  thus  endeavoured  to  consider  the  efiect  of  war  on 
the  commerce  of  Belligerents^  wc  will  now  proceed  to  ex- 
amine- the  second  division  of  the  subject,  relating  to  the  1^|^ 
•  effect  of  war  upon  the  commerce  of  Neutrals.  (1)  This  will  lead 
us  to  consider — The  r'ght  of  neutrals  to  carry  on  their  accustomed 
commerce — The  protection  afforded  to  commerce  by  a  neutral 
port  or  country — What  commerce  of  neutrals,  during  war,  is 
illegal  or  contraband — Tlie  consequences  of  violation  of  block- 
ade,  or  of  affording  illegal  assistance  to  the  enemy  by  conveying 
dbpatches,  carrying  troops,  or  trading  contrary  to  treaty ;  and  also 
the  consequences  of  undue  submission  by  a  neutral  to  the  out* 
rages  oT  one  of  the  belligerents ;  and  of  carrying  on  commerce 
usually  interdicted  in  time  of  peace,  as  the  coasting  and  colonid 
trade— What  interest  of  the  enemy  in  property,  upon  which  a 
neutral  has  a  claim,  renders  it  liable  to  confiscation — And  lastly, 
of  the  suspension  of  the  rights  of  neutrals,  the  right  forcibly  to 
employ  their  ships,  and  of  visitation  and  search,. and  conse-^ 
quences  of  resistance. 

RjghtofNeutrals  To  mitigate,  as  much  as  possible,  the  calamities  and  sufferings 
•ccurtoraed  *  '"^  ^^  warfare,  and  to  confine  them  to  the  belligerent  powers,  nations 
Commercf .  (2)    have  found  it  convenient  mutually  to  adopt  certain  principles, 

which,  like  the  common  law  of  our  own  country,  have  become 
fixed  and  settled  by  usage,  confirmed  by  precedents,  and  illus- 
trated by  the  writings  of  learned  men.  These  principles  haV^ 
also  been  adverted  to  and  ratified  by  treaties  between  civilized 
nations  in  all  ages;  aiid  this  public  law  establishes,  that  countries 
not  engaged  in  war,  nor  interposing  in  it,  shall  not  be  affected 
by  the  differences  of  contending  nations;  but,  to  use  the  very 
words  of  the  eminent  judge  who  now  pres>ides  with  so  much 
learning  in  the  Court  of  Admiralty,  "  upon  the  breaking  out  of 

(1)  See  division  of  the  subject        (2)  See  Horae    on  Captures^ 
ante.  215  to  233. 
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war,  it  is  the  right  of  neutrals  to  carry  on  their  accustomed  trade, 
with  an  exception  of  the  particular  cases  of  a  trade  to  blockaded 
places,  or  in  contraband  articles,  and  of  their  ships  being  liable 
to  visitation  and  search  (1).  It  has  even  been  holden,  that  a 
British-born  subject,  domiciled  in  a  neutral  country,  may  legally 
trade  from  that  country  with  a  state  at  war  with  this  country.  (2) 

Every  maritime  war  in  Europe,  since  civilization  gradually 
made  the  benefits  of  commerce  appreciated,  has  produced  dis- 
cussions about  the  rights  of  those  nations  that  remained  at  peace. 
In  some  instances  their  commerce  certainly  suffered ;  but  where 
tbeir  rights  were  supported,  the  balance  of  advantages  was  greatly 
ID  their  &vour.  The  belligerents  themselves  found  a  mutual 
benefit  in  the  exchange  of  their  own  produce,  which  could  only 
be  efiPected  by  neutral  carriers.  The  intercourse  with  their  colo- 
nies was  enlarged  by  all,  but  principally  by  the  weaker  party ; 
and  though  the  varying  opinions  of  the  belligerents  of  the  com- 
parative advantages  they  derived  from  this  intercourse,  produced 
occasional  interruptions,  neutrals  still  maintained  their  rights, 
pardy  from  the  power  they  were  able  to  throw  into  one  scale  or 
the  other,  but  principally  by  the  general  advantages  which  were 
recognized  by  all.  Though,  however,  power  and  advantage 
were  the  real  foundation  of  this  practice,  the  variety  of  interests, 
and  the  constant  changes  in  them,  produced  the  necessity  of  ' 

some  unvarying  tribunal;  for  this  purpose,  the  opinions  of  a 
few  wise  men,  for  want  of  better  means,  were  erected  into  a  code 
of  international  law ;  and  though  the  contradictions  and  fanciful 
extravagances  of  some  of  their  opinions  still  leave  great  room 
ibr  arbitrary  interpretations,  something  was  gained  towards  per- 
pianency  and  justice,  by  the  admission  of  these  authorities.  (S) 

In  the  case  of  Barker  v.  Blakes  (4),  where  a  neutral  ship, 
trading  to  a  hostile  port,  had  beea  detained  for  the  purpose  of 
search,  and  thereby  lost  her  voyage,  the  underwriters  being 
called  upon  to  indemnify  the  neutral  owner,  attempted  to  set 
aside  his  claim,  on  the  ground,  that  a  neutral  could  not,  in  a 
British  court,  recover  an  indemnity  tor  losses  incurred  in  a  trade 

(1)  De   Tasiet    v.    Tavlor,    4  (2)  Bell  v.  Keid,  1  M.  &  S.  727. 

Taunt.  238.    Bell  v.  Reid    l  M.  6c  ante. 

S.  727.  &  Lord  Bsrkine's  Speech*  (3)  Baring  on  the  Orders  in 

Sth  of  March,    1808,   upon   the  Council,  30,  I. 

Orders  in  Coancil,  10  Cobbett*s  (4)  9  East,  283. 
ftrl.  Deb»  936. 
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wkich  he  had  earned  onwitk  the  ateoues  of  Britoiat  in  c^ntn^ 
Tamtion  of  b«r  interest  fund  policy.  But  Ae  right  of  ^aeittnil 
to  cany  o&  sikIi  a  tnide»  «aa  vindkated.aiid  dearly  eetabliahed 
by  Lord  Blleiiboroaghy  who  decided,  not  only  that  m  neotni 
h^aright  to  |NU8iio  his  general  ooinmttreewkfa  the  eneniyt  bst 
that  hohaa  a  right  e^0D  to  act  as  the  eavrier  of  the  etten/agoode 
from  his  own  to  the  enemy's  country,  without  being  subject  to 
a^p  oonfiscatktt  of  liie  du|i^  or  of  the  neufcrd  artidci  whirii  n^ 
be  #n  boards  thoagh  oertaiiily  not  witkost  die  riah  of  baring  hb 
v«yage  inteEnqBled  by  the  seinirv  of  hoaCik  property » 

Tnpatfd  As  eo  the  ctio  band,  aneutni  has  a  free  and  jasC  ikdn  to 

Rntmy'f  Sh^     tany  the  property  of  eneniiea  m  hig  own  vesscb}  so^  on  the 
V'^'^^^         odMT,  Ua  omtk  property  ia  iortidaUe,  though  it  be  fhund  in  the 

Taascla  of  enenriea  (1)>  ^  It  is  to  be  icatorad  to  the  owncts^" 
MjB  yattel(9),  ^ Ibougb  withoni  any  attowance  far  detentioB^ 
dMqr^  Ac.  The  lose  sustained  by  the  nentrab^  on  this  oeeasioo, 
]#  an  aeeident  to  whieh  they  eatpose  themsetves  by  enbaiidng 
their  property  hi  an  enemy's shq>;  nod  the eaptor^  in  eiercasiBy 
the  rights  of  war^  is  not  responstbte  for  the  a^adents  which  may 
Ikence  result^  any  more  than  if  his  cannon  ktlb  a  neutral  pas« 
Sanger  who  happens  imfertunately  to  be  on  board  an 


ThehMr>  on  lliis  sebjeet,  dots  not  aqjipear  to  have  been  always 
sodbtinctjy  understood;  and  it  was  an  old  saying,  mcBtknied 
by  GhotiBs(4)>  <<  that  goods  foond  in  our  enemies'  shipa  aae  r#* 
putad  theirs.*'  But  the  sense  of  thenuodm  amounts  only  to  tfaia^ 
that  it  is  oommonly  presumed  in  such  caae^  that  the  wliole  \m* 
loqgs  to  one  tad  the  some  master;  a  presmi^on^  however^ 
which,  by  evident  proofi  to  the  contrary,  maybe  taken  off;  and 
so  it  vas  farmerly  adjudged  in  Holland,  in  a  full  assemhly  of 
the  sovereign  court,  during  the  war  with  the  Hanse  TownS)  in 
die  year  18S8,  and  from  thence  hath  passed  into  a  lawv  At 
present,  the  law  is  so  completely  settled,  that  if  a  neotral^  in 
paitnership  with  any  other  trader,  aigage  in  a  trade  which,  to 
that  partner,  is  ill^;al,  yet  the  diare  of  die  neutral  is  not  aAded 
by  the  illegality  of  such  partner's  trade*    This  may  be  collected 


(!)  See  Mimha}»  b.  L  chap.  8.        (2)  Vatt  b.  3.  eh.  7.  s.  116. 
Sect.  5.^  where  he  cites  the  Con-        (3)  Marshall^  b.  1.  ch.  8.  s.  5. 
solato  del  Mare,  and  Bynkersbock.        (4)  Lib.  3.  eh.  6.  s.  6. 
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firoiD  tiM  case  of  thip  Fraoklin  (1),  whidi  was  a  case  of  a  part- 
aenb^  betweeo  Mr.  John  Bell,  residing  in  America,  a  neutral 
country,  and  Mr.  William  Bell,  residing  in  England,  a  bellL<- 
gerent  country.  The  partnership  appeared  to  have  carried  on  a 
trade  im  tobacco  with  the  enemy ;  a  trade  which,  to  Mr.  John 
Bell,  aa&neatral,  residing  in  a  neutral  country,  was  perfectly 
kwful, but  whichy  to  Mr.  William  Bdl,  residing  in  abelligerent 
cooutry,  and  therefore  invested,  as  we  have  seen  (3),  with  the 
national  character  of  a  belligerent,  was  of  course  iU^gal^  aa  all 
trade  with  the  eneniy  has  previously  been  shown  to  be^  accord- 
ing to  the  laws  of  aU  natiiHUU  The  tobacco  was  seized  \  the 
share  of  Mr,  William  Bell  was  condemned;  but  that  of  Mr«  John 
BeU»  who  retained  his  neutral  character,  was  saved  harmless. 
But  if  the  neutral  voluntaorily  constitute  himself  agent  of  the  bel^ 
ligorant,  and  make  use  of  &lse  papers,  his  share  in  the  cargo 
wiU  also  beomne  liaUe  to  coodemnatioiu  (S) 

Nor  does  the  general  inviolability  of  the  neutral  diaracter  ex*  PratMiiioQ  af- 
tend  solely  to  Aa  protectiQa  of  neutral  property ;  in  some  ii^  ^J^l^^jp^ 
stances  it  goes  even  ftirther,  and  protects  the  property  of  belli- 
gerents themselves*  Thus  <<  it  is  unlawful,"  says  Vattel  (4),  ^<  to 
attack  aa  enemy  in  a  neutral  country,  or  to  commit  in  it  any 
other  act  of  hostility.  The  Dutch  East  India  fleet  having  put 
to  Bcrg^  in  Norway,  in  1666,  to  avoid  the  English,  the 
British  admiral  had  the  temerity  to  attack  them  there,  but  the 
governor  of  Bergoi  fired  on  the  assailants;  and  the  court  of 
Denmaik  complained,  though  perhaps  too  faintly,  of  an  attempt 
m  injurious  to  her  rights  and  dignity.  At  present  the  whole 
ipaoe  of  the  sea,  within  cannon  shot  of  the  coast,  is  considered 
as  making  a  part  of  the  territory ;  and,  for  that  reason,  a  vessel 
taken  nnder  the  cannon  of  a  neutral  fortress,  is  not  a  lawful 
prize  (6}.'' 

Prcfiessor  Martens,  in  hb  summary  of  the  Law  of  Nations  (6), 
•ufiarces  the  same  doctrine,  and  adds,  in  a  note^  that  ^^  when 
two  vessels,  the  enemies  of  each  other,  meet  in  a  neutral  porty 
or  when  one  pursues  the  other  into  such  port,  not  only  must  they 

*^— ^■^■^— ■— i— <^*—— ^•O^— I  I  II  ■     I  ■■  »■■■■ «  — w—wnw*^ 

(1)  6  Bob.  Bap.  197. ;  see  abe        (4)  Vatt.  b.  3.  ck.  7.  sect.  1S2« 
the  oae  of  Zulema,  1  Acton  Rep.        (5)  Vatt.  b.  1 .  cb.  23.  s.  289. 
14.  (6)  Mart.  b.  8.  ch.  6.  seeti  6. ; 

(2)  Ante,  32  to  54.  vid.  et  1  Molloy,  b.  1 .  e.  3.  s.  7.  % 

(d)  The  Zulsmay  1  Acton  Rep.    and  c.  1.  s.  10.  sate. 
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refraiti  from  all  hostilities  while  they  remain  there,  but,  should 
one  set  sail,  the  other  must  not  set  sail  in  less  than  twenty-fou 
hours  afterwards." 

Some  important  cases  have  been  tried  in  the  British  Court  d 
Admiralty    in  which  the  immunity  of  neutral  domain  has  been 
strenuously  and  most  ably  enforced  by  the  learned  judge  who 
presides  there.     Such  were  the  cases  of  Uie  Twee  Gebroeders  ( 1 ), 
and  of  the  Anna  (2),  in  the  latter  of  which^  Sir  Willia:m  Scott 
observed,  ^^  captors  must  understand,  that  they  are  not  to  station 
themselves  in 'the  mouth  of  a  neutral  river,  for  the  purpose  of 
exercising  the  rights  of  \iar  from  that  river;  much  less  in  the 
very  river  itself.     They  are  not  to  be  standing  on  and  off,  over- 
hauling vessels  in  their  course  down  the  river,  and  making  the 
river  as  much  subservient  to  the  purposes  of  war,  as  if  it  had  been 
a  river  of  their  own  country •''     But  the  principal  decision  is  the 
Twee  Gebroeders  (3).     In  that  case,  boats  had  been  sent  out 
from  L'Espiegle,  a  British  ship,  which  was  itself  lying  in  the 
Eastern  Eems,  within  the  protection  of  the  neutral  territory  of 
Prussia,  to  capture  the  vessel  called  the  Twee  Gebroeders  with 
three  others,  which  were  all  lying  a  little  way  out  at  sea*     A^ 
claim  was  given  in  against  the  captors  by  the  Prussian  consul,  in 
consequence  of  the  violation  of  his  country's  neutrality.    In  that 
case,  Sir  William  Scott  said,  ^^  It  is  said,  that  the  ship  was,  in 
all  respects,  observant  of  the  peace  of  the  neutral  territory ;  that 
nothing  was  done  by  her,  which  could  affect  the  right  of  terri* 
tory,  or  from  which  any  inconvenience  could  arise  to  the  country, 
within  whose  limits  she  was  lying;  in  as  much  as  the  hostile 
force  which  she  employed,  was  applied  to  the  captured  vessel 
lying  out  of  the  territory.     But  that  is  a  doctrine  that  goes  a  great 
deal  too  far ;  I  am  of  opinion,  that  no  use  of  a  neutral  territory 
for  the  purposes  of  war,  is  to  be  permitted,  I  d(»  not  say  remote 
uses,  such^s  procuring  provisions  and  refreshments,  and  acts  of 
that  nature,  which  the  law  of  nations  universally  tolerates;  but, 
that  no  proximate  acts  of  war  are,  in  any  manner,  to  be  allowed 
to  originate  on  neutral  grounds :  and  I  cannot  but  think,  that 
Such  an  act  as  this,  that  a  ship  should  station  herself  on  neutral 
«      territory,  and  send  out  her  boats  on  hostile  enterprises,  is  an 
act  of  hostility  much  too  immediate  to  be  permitted.     For  sup* 
posing^  that  even  a  direct  hostile  use  shoidd  be  required  to  bring' 

"^^ --   -     -  .  -■■■     _  —        ^  -      ^^       ^  ^  ^^      ^^^    Tim-\ — ■ 

(1)  3  Rob.  Rep.  336.  (3)  3  Rob.  Rep.  162. 

(2)  5  Rob.  Rep.  373. 
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it  within  the  prohibition  of  the  law  of  nations,  nobody  will  say, 
that  the  very  act  of  sending  out  boats  to  effect  a  capture,  is  not  , 
itself  an  act  directly  hostile,  not  complete,  indeed,  but  inchoate 
and  clothed  with  all  the  characters  of  hostility.  If  this  could  be  ' 
defended,  it  might  as  well  be  said,  that  a  ship,  Ijdng  in  a  neutral 
stations  might  fire  shot  on  a  vessel  lying  out  of  the  neutral  terri- 
tory; the  injury,  in  that  case,  would  not  be  consummated,  nor 
received  on  neutral  grounds,  but  no  c»ie  would  say,  that  such  an 
act  would  not  be  an  hostile  act  immediately  commenced  within 
the  neutral  territory.  And  what  does  it  signify  to  the  nature  of 
the  act,  considered  for  the  present  purpose,  whether  I  send  out 
a  cannon  shot,  which  shall  compel  the  submission  of  a  vessel 
tying  at  two  miles  distance,  or  whether  I  send  out  a  boat,  armed 
and  manned,  to  e£fect  the  very  same  thing  at  the  same  distance? 
It  is,  in  both  cases,  the  direct  act  of  the  vessel  lying  in  neutral 
ground.  The  act  of  hostility  actually  begins,  in  the  latter  case, 
with  the  launching,  and  manning,  and  arming  the  boat^  tliat  is 

lent  out  on  such  an  errand  of  force* 

« 

*'  If  it  were  necessary,  therefore,  to  prove,  that  a  direct  and 
immediate  act  of  hostility  had  been  committed,  I  should  be  dis- 
posed to  hold,  that  it  was  sufficiently  made  out  by  the  facts  of 
this  case.  But  direct  hostility  appears  not  to  be  necessary ;  for 
whatever  has  an  immediate  connection  with  it  is  forbidden.  You 
cannot,  without  leave,  carry  prisoners  or  booty  into  a  neutral 
territory,  there  to  be  detained :  because  such  an  act  is  an  imme- 
diate continuation  of  hostility.  In  the  same  manner  an  act  of 
hostility  is  not  to  take  its  commencement  on  neutral  ground.  It 
is  not  sufficient  to  say»  it  is  not  completed  there ;  you  are  not  to 
take  any  measure  there,  that  shall  lead  to  immediate  violence ; 
you  are  not  to  avail  yourself  of  a  station  in  neutral  territory, 
making,  as  it  were,  a  vantage  ground  of  the  neutral  country,  a 
country  which  is  to  carry  itself  with  perfect  equality  between  both 
belligerents,  giving  neither  the  one  or  the  other  any  advantage. 
Many  instances  have  occurred,  in  which  such  an  irregular  use  of 
a  neutral  country  has  been  warmly  resented ;  and  some  during 
the  present  war.  The  practice  which  has  been  tolerated  in  the 
northern  states  of  Europe,  of  permitting  French  privateers  to 
make  stations  of  their  ports,  and  to  sally  out  to  capture  British 
vessels  in  that  neighbourhood,  is  of  that  number :  and  yet,'  even 
that  practice,  unfriendly  and  noxious  as  it  is,  is  less  than  that 
complained  of  in  the  present  instance:  for  here,  the  ship,  with- 
out sallying  out  at  all,  is  to  commit  the  hostile  act.     Every  go- 
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Temmeot  is  perfectly  justified  in  interposiBg  to  discourage  die 
commencement  of  such  a  practice ;  for  the  inconvenicsnc^  to 
which  the  neutral  territQiy  will  be  exposed,  is  obvious.  If  the 
respect  due  to  it  is  violated  by  one  party»  it  will  soon  provoke  a 
rimilar  treatment  fix>m  the  other  also^  till»  instead  of  neutral, 
ground^  it  will  soon  become  the  theatre  of  war.^ 

Nwtnl  Ship  no       But  the  immunity  which  neutral  territory  imparts,  is  not  m- 
EiMMD/'TGaodt.  parted  fay  neutral  ships ;  fisr  an  enemy's  goods  may  be  regularly 

captured  on  board  a  neutral  ship,  as  in  any  other  situation. 
Thus  Vatlel  (I)  lays  it  shordy  down,  that  ^<  if  we  find  an  eot* 
my^s  efiSeets  on  board  a  neutral  ship,  we  seize  them  by  the  ri^ts 
of  war :  but  we  are  naturally  bound  to  pay  the  fircdght  to  the 
master  of  the  vessel,  who  is  not  to  sufier  by  auch  seiauie."  But 
Ibis  fireigbt  is  not,  in  all  cases,  to  be  measured  by  the  charter- 
par^(S).  But  particular  stales  have  sometimes  relaxed  the  rigour 
of  the  ruW,  and  granted,  by  treaty,  a  privilege  of  immunity  to  aD 
goods  found  sailing  in  each  other's  ships,  to  whomsoever  such 
goods  may  belong:  the  maxim  in  such  cases  being  **  Free 
ships,  fiiee  goods."  Such  a  privilege  was  granted  by  this  oounfcry 
to  Portugal  in  the  treaty  of  1654.  (S) 

QUiil  cbBw  These  are  the  immunities  which  may  be  legally  aflforded  by 

s  to  the  aulyects  of  one  belligerent  nation  against  the 
Ijli^  of  the  other.  We  will  now  proceed  to  those  instances 
where  neutrals,  so  fiur  from  afibrding  immuni^  to  die  oNnmeroe 
of  strangers,  forfieit,  by  misconduct,  even  that  immunity  whieh 
would  otherwise  belong  to  their  own.  This  misconduct  is  of 
various  lands.  We  will  first  speak  of  the  cases  where  neutrals 
are  found  engaged  in  contraband  commerce-  (4) 

CoiicniMiid  What  commerce  shall  be  deemed  contraband  is  a  question 

CoBomuf.        which  has  given  rise  to  vaiioua  discussions,  between  the  forces 

of  belligerent  states,  and  the  merchants  of  neutral  nations. 
^  The  catalogue  of  conti:abands,"  said  Sir  William  ScoO^  in 
the  case  of  the  Jonge  Margaretha  (5),  **  has  varied  very  much, 
and  sometimes  in  such  a  manner  as  to  make  it  very  difficult  to 
assign  the  reason  of  the  variations ;  owing  to  particiilar  droum- 
staaces,  the  history  of  which  has  not  accompamed  the  history  cf 


mac*  of  Nf  tt" 
tnk. 


^■^^ 


(1)  Van.  b.  3.  ch.  7»  s.  115.  Rep.  24-  41. 358. 

(2)  I   Mon.   I.  18.     Twining  (4)  See  Acton's  Rep.  ISl 
Riget,  5  He^.  Rep.  88.  (9)  I  Rob.  Rep.  1^- 

(3)  5  Hob.  Rep.  62.     6  Rol^. 
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die  dedrionB.**  Hie  King  havingi  by  bis  prerogstite^  die  poirer 
te  [MK>mttlgatie  who  are  his  etiemies^  is  bound  to  watch  over  the 
Mfetjrof  the  s(tate;  he  may,  therefore,  make  new  dedaradoni  %^ 
etmtrabandi  when  artides  come  into  use  as  implements  of  war 
whidi  were  before  innocent  \  tliis  b  not  the  exercise  of  discretion 
over  contraband;  the  law  of  nations  prohibits  contraband,  and 
it  is  the  usus  bellici,  which  shifting  from  time  to  time,  make  the 
law  shift  with  them  (1)^  Thus  much,  at  least,  is  acknowledged 
on  sH  hands^  as  Vattd  (fi)  has  laid  it  down,  that  commodities 
particularly  useful  in  war  are  contraband,  such  as  arms,  ammu- 
aitioD,  horses^  timber  for  ship -building,  and  erery  kind  of  natal 
Moras.  But  torse  and  CSordiUa  hemp,  finind  unfit  for  narai  ser« 
?ice^  have  been  held  not  to  be  contraband.  The  greatest  diffi- 
culty seems  to  have  occurred  in  the  instance  of  provisions :  which 
have  not  been  hdd  universally  ccmtraband,  though  Vattd  (S) 
admils  that  they  become  so  on  certain  occasions,  when  there  is 
en  eipectadon  of  reducing  the  enemy  by  famine.  In  modem 
times,  one  of  the  principal  criteria  adopted  by  die  courts  for 
the  decsaion  of  the  quesdouj  whether  any  particular  cargo  of 
provisions  be  confiscable  as  contraband,  is  to  examine  whether 
those  provisions  be  in  a  rude  or  in  a  manufiu;tured  state.  For 
an  artides,  in  such  examinations,  are  treated  with  greater  in- 
dulgence in  their  native  condition^  dian  when  they  are  wrought 
vp  for  the  convenience  of  the  enemy's  immediate  conaumption* 
*  Thus,"  said  fiSr  Wm.  Soptt,  in  the  caseof  the  Jonge  Margin 
Ntha  (4),  **  iron  unwronght  is  treated  with  indulgence^  though 
aadiors  and  other  instruments  fabricated  out  of  it,  are  direcdy 
coDtnEibaod.  Hemp  is  more  fiivourably  conridered  than  cord* 
age:  and  wheat  is  not  considered  ao  olmoxious  a  coramodi^^  aft 
any  c^die  final  preparations  of  it  for  human  use." 

Baft  these  dift^noesof  opinicm,  with  respect  to  die  nature  of 
proviuona,  nRpear  to  have  arisen,  rather  firom  individual  oare» 
kssness  or  misapprdieBaion,  than  firrai  any  radical  confusion  in 
die  Iflwef  nations  OB  tUa  subject.  Tliat  they  are»  in  sirietnees, 
confbcaibie  as  amtraband,  appears  t»  be  undeniable.  In  the 
case  of  the  Haabet  (5),  Sir  William  Scott  explained  die  stikt 
law,  and  the  rdaxations  of  modem  practice,  in  die  following 
words:  <<  The  right  of  taking  peasession  cf^aigoea  of  diis  de* 


(1)  Lord  Enkine's  Speech  8d&  <2)  Vatt.  b.  3.  ch.  7.  sect.  112. 

Mardi,  1808,  on  die  Orders  in  (3)  Vatt.  b.3.  ch.  7.  sect.  112. 

Counca,  10  Cobbctt's  Pari.  Dd).  (4)  1  Rob.  Rep.  189. 

958»  9.  (5)  2  Rdb.  Rep.  182. 
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fecriptioD,  commeatusy  or  provisioos,  going  to  the  enemy's  ports, 
is  no  peculiar  claim  of  this  country ;  it  belongs  generally  to  bel- 
ligerent nations.  The  ancient  practice  of  Europe,  or  at  least 
of  several  maritime  states  of  Europe,  was  to  confiscate  them  en- 
tirely. A  century  has  not  elapsed  since  this  claim  has  been 
asserted  by  som^  of  them;  a  more  mitigated  practice  has  prevailed 
in  later  times,  of  holding  such  cargoes  subject  only  to  a  r^ht  of 
pre-emption ;  that  is,  to  a  right  of  purchase,  upon  a  reasonable 
compensation  to  the  individual  whose  property  is  tlius  diverted. 
I  have  never  understood  that,  on  the  side  of  the  belligerent, 
this  claim  goes  beyond  the  case  of  cargoes  avowedly  bound  to 
the  enemy's  ports,  or  suspected,  on  just  grounds,  to  have  a  con- 
cealed destination  of  that  kind ;  or  that,  on  the  side  of  the 
neutral,  the  same  exact  compensation  is  to  be  expected,  which 
he  might  have  demanded  from  the  enemy  iri  his  own  port.  The 
enemy  may  be  distressed  by  famine,  and  may  be  driven  by  bis 
necessities  to  pay  a  famine  price  for  the  commodity,  if  it  gets 
there :  it  does  not  follow  that,  acting  upon  my  rights  of  war  in 
intercepting  such  supplies,  1  am  under  the  obligation  of  paying 
that  price  of  distress/' 

From  the  foregoing  opinions  of  Sir  Wm.  Scott,  it  may  be 
collected  that  all  provisions  going  to  an  enemy's  port  are,  in 
strictness,  confiscable  as  contraband;  but  that,  in  the  case  of 
provisions  in  their  rude  state,  such  as  wheat,  the  strict  right  of 
confiscation  is  waived  by  the  belligerent  for  the  more  lenient 
exercise  of  pre-emption ;  that,  nevertheless,  where  those  provi- 
sions are  manufactured  for  use,  as,  if  the  wheat  be  baked  into 
bisciiit,  the  rigour  of  the  original  right  revives,  and  the  penal^ 
of  confiscation  for  contraband  may  be,  in  strictness,  enforced. 

From  a  further  position,  laid  down  by  the  same  learned 
judge  in  the  case  of  the  Jonge  Margaretha  (1),  it  will  be  found 
that  of  all  circumstances  in  the  interpretati<Hi  of  contraband, 
none  will  be  deemed  more  materially  to  affect  the  cargo  than 
tlie  destination  with  which  it  is  sailing.  ^^  The  most  important 
distinction,"  continued  he,  ^^  is,  whether  the  articles  were  in-» 
tended  for  the  ordinary  use  of  life,  or  even  for  mercantile 
ships'  use,  or  whether  they  were  going  with  a  highly  probable 
destination  to  military  use.     Of  the  matter  of  &ct  on  which  the 


(1)  1  Rob.  Rep.  189.   Vid.  et  *  6  Rob.  Rep.  126.     6  Rob.  Rep. 
Rob.  Rep.  33.    5  Rob.  Rap.  97.     93. 
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^netfon  is  to  be  applied,  the  nature  and  quality  of  the  porl 
^ J^bich  the  articles  were  going,  is  not  an  irrational  test ;  if  the  ^ 
^  ^  a  general  commercial  port,  it  shall  be  understood  that 
^^icles  were  going  for  civil  use,  although  occasionally  a  fri^ 
j^ve^  or  other  ships  of  war,  may  be  constructed  in  that  port  On 
tlie  contrary,  if  the  great  predominant  character  of  a  port  be 
that  of  a  port  of  naval  military  equipment,  it  shall  be  intended 
diat  the  articles  were  going  for  military  use,  although  merchant 
ships  resort  to  the  same  place,  and  although  it  is  possible  that 
the  articles  might  have  been  applied  to  civil  consumption ;  for 
it  being  impossible  to  ascertain  the  final  application  of  an  article 
aocipitis  ustLs,  it  is  not  an  injurious  rule  which  deduces,  both  ways, 
the  final  use  from  the  immediate  destination  ;  and  the  presump- 
tion of  a  hostile  use,  founded  on  its  destination  to  a  military 
port,  is  very  much  inflamed  if,  at  the  time  when  the  articles  were 
going,  a  considerable  armament  was  notoriously  preparing,  to 
which  a  supply  of  those  articles  would  be  eminently  useful" 

There  are  some  articles  decidedly  contraband  in  their  nature, 
such  as  tar  and  pitch  :  which,  however,  when  they  are  the  pro- 
duce  of  the  claimant's  own  country,  have  been  exempted  from 
the  poialty  attaching  upon  contraband  in  general ;  as  it  has  been 
deemed  a  harsh  exercise  of  a  belligerent  right  to  prohibit  a  ma- 
terial branch  of  a  neutral's  natural  trade.  ,  '<  But,"  said  Sir  Wil- 
liam Scott,  in  the  case  of  the  Sarah  Christina  (1)^  ^'  this  relaxa- 
tion Ls  understood  with  a  condition  that  the  cargo  may  be  brought 
in,  not  indeed  for  confiscation,  but  for  pre*emption." 

Except  in  cases  of  relaxation  like  these,  where  the  practice  of 
pre-emption  has  interposed,  it  usually  happens  that  when  the 
goods  are  once  clearly  shewn  to  be  contraband,  confiscation  to 
the  bdligerent  captor  ensues,  as  a  matter  of  course.  ^*  Barely 
to  stop  such  goods,"  says  Vattel  (2),  '^  would  in  general  prove  an 
ineffectual  mode,  especially  at  sea,  where  there  is  no  possibUity  of 
entirely  cutting  o£P  all  access  to  the  enemas  harbours.  Re- 
course is  therefore  had  to  the  expedient  of  confiscating  all  con- 
traband goods  that  we  can  seize  on,  in  order  that  the  fear  of  loss 
may  operate  as  a  check  on  the  avidity  of  gain,  and  deter  the  mer- 
dumts  of  neutral  countries  from  supplying  the  enemy  with  such 
commodities.     And,  indeed,  it  is  an  object  of  such  high  import- 

(1)  !  Rob.  Rep.  237.       1  Rob.        (2)  Vatt.  b.  3.  ch.  7.  sect.  113* 
26.    1  Rob.  89.  i  Rob.  242. 


mDC9  (0  a  BAlion  at  war^  to  piwent»  as  fiur  aa  pQtaiMe»  tha  eiMBqr'a 
baing  suppliad  withsudi  artides  as  will  add  to  his  streogdif  aivl 
render  him  aaore  dai^f^erousi  that  neoessity,  and  the  cave  of  faar 
own  wdfm  and  safety^  authocize  her  to  take  eflhctual  natfaoda 
far  that  parpose,  and  to  declare  that  all  commodities  of  that 
tare  destined  for  tha  enemy,  shaU  ha  considered  as  knvfid  pi 
On  this  aooounl^  she  nodfies  to  the  neutral  states  her  dedaratiea 
of  war;  whereupon  the  latter  asually  gives  orders  to  their  siibjocta 
to  refrain  from  all  contraband  comoisroe  with  the  nationa  at  ansr* 
declaring,  that  if  th^  are  captured  an  earrying  on  sock  tra^ 
the  sovereign  will  not  protect  them.  This  raieis  thepdnt  where 
the  general  custom  of  Europe  seeam  at  present  fixed,  after  a 
number  of  variations.  And,  in  order  to  avoid  perpetual  aobjeds 
of  complaint  and  ruptuie,  it  has,  in  perfect  confixmily  to  sound 
prindplesy  been  agrosd  that  the  belligerent  powers  may  seize  and 
confiscate  all  contraband  goods  whidi  neutral  persons  shall  t^ 
tempt  to  carry  to  their  enemy,  without  any  complaint  froai  dbe 
sovereign  of  those  merchants ;  as,  on  the  other  hand,  the  power 
at  war  does  not  impute  to  the  neutral  sovereigns  these  practioes  of 
their  subjedB." 

It  is  necessary  for  a  neutral,  if  he  would  escape  the  danger  of 
these  seizures,  to  be  exceedingly  circumqpect  in  his  whole  voya^ 
Eram  the  case  of  the  Trends  Sostre  (1)  it  appears  that  he  wiU 
not  be  permitted  with  impumty  to  touch  at  an  enemy's  port^  if 
he  have  contrabuid  goods  on  board,  upon  any  eKcuse^  however 
genuine,  of  selling  other  tUngs  less^rf^jectionable  in  th^  nature* 
Innocent  articles,  if  they  are  so  unfortunate  as  to  be  in  company 
with  obnoxious  commodities,  must  take  the  ill  consequences  re- 
sulting from  such  an  assodaticm.  Thqr  must  pmceed  to  some 
other  port^  whece  the  enemy  is  not  established,  and  where  the 
cfaioBtious  oooBiodities  oonsequentfy  lose  their  contraband  chn- 
ractsr,  and  become  Air  articles  of  genend  trade.  For  dboug^ 
attldoths  and  hemp  mre  most  mischievous  material^  if  they  he 
sailing  to  a  hostile  maifcet,  yeta  beUJgercnt  nation  interposes  ao 
objection  against  the  tnuisfer  of  such  oammodtties  fi^ 
possessor  to  her  own  sulgects,  or  toanother  newtraL 

It  hi  a  metaphorical  maxim  very  frequently  to  be  met  widi  tn 
the  esses  upon  these  oaptores,  that  contraband  is  of  an  in&etiMs 
nature;,   and  contaminates  the  whole  cargo.     The  innocence 

(1)  Reported  in  auote  to  the  case  of  the  liseCte^  6  Rob. Bap.  390. 
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AerefMre,  of  any  particular  article^  is  not  usually  admitted  to 
exempt  it  firom  the  general  confiscation.  By  the  ancient  law  of 
Europe,  the  ship  also  was  liable  to  condemnation :  ^^  Nor  can  it 
be  said,"  observed  Sir  William  Scott,  in  the  case  of  the  Ringende 
Jacob,  (1)  ^  that  such  a  penalty  was  unjust,  or  not  supported  by 
the  general  analogies  of  law,  for  the  owner  of  the  ship  has  en- 
glged  it  in  an  unlawiiil  commerce.  But  in  the  modern  practice 
of  the  Courts  of  Admiralty  of  this  country,  (and  I  believe  of  other 
nations  also^)  a  milder  rule  has  been  adopted,  and  the  carrying  of 
<X)ntraband  articles  is  attended  only  with  the  loss  of  freight  and 
expeoces,  except  where  the  ship  belongs  to  the  owner  of  the  con- 
traband cargo,  or  where  the  simple  misconduct  of  carrying  a 
contraband  cargo  has .  been  connected  with  other  malignant  and 
^ravating  circumstances."  (2)  Among  such  circumstances,  those 
of  &Ise  destination  and  false  papers  are  considered  as  the  most 
heinous.  (S)  <<  These,"  as  it  was  said  by  the  Court  in  the  case  of 
d^e  Neutralitet  (4),  *^  constitute  excepted  cases  out  of  the  modem 
rule,  and  condnue  them  under  the  ancient  one."  And  it  has  b^en 
recently  decided  that  contraband,  concealed  out,  aifects  the  ship, 
bowever  remote  her  return  voyage  may  be  (5),  and  that  the  mis* 
conduct  of  a  supercargo  in  this  respect  affects  the  ship-owner.  (6) 
The  ancient  law  and  the  modem  relaxations  are  collected  by  Dr. 
Robinson,  in  a  very  learned  note  to  the  case  of  the  FrankUu  (7). 

Having  thus  fully  considered  the  nature  of  this  contraband  violation  of 
ooBuneroe,  and  its  consequences  to  the  neutral  who  engages  in  it,  blockade. 
we  will  now  examine  how  a  neutral  may  forfeit  the  immunities  of 
his  national  character,  by  violations  of  blockade.     '*  I^'^  says 
Vattd  (8),  ^'  I  lay  siege  to  a  place,  or  simply  blockade  it,  I  have 
a  rif^t  to  hinda-  any  one  from  entering,  and  to  treat  as  an  enemy 
whosoever  attempts  to  enter  the  place,  or  carry  any  thing  to  the 
besieged,    without  my  leave ;    for  he  opposes  my  undertaking, 
and  may  contribute  to  the  miscarriage  of  it,  and  this  involves  me 


(1)  1  Rob.  Rep.  89. 

(2)  Charlotte,  5  Rob.  275. 
Sleononi  Wilhelmina,  6  Rob.  331. 
Parkin  v.  Dick,  2  Canjpb.  221. 
Ringende  Jacob,  1  Rob.  89. 
i^onge  Tobias,  1  Rob.  330. 

(3^  Mercurius,  1  Rob.  288. 
Oswell  V.  V^e,  15  East,  73.  ante. 

(4)  3  Rob.  Rep.  295.  See  also 
the  Baltic,  1  Acton's  Rep.  25.  and 
id.  333. 

VOL.  I^ 


(5)  The  Margaret,  1  ActonN 
Rep.  333. 

(6)  1  Actou*s  Rep.  25. 

(7)  Franklin,  3  Rob.  Rep.  221. 
note. 

(8)  Vatt.  b.  3.  ch.  7.  s.  1 1 7. 
As  to  distinction  between  military 
and  comhiercial  blockade,  and 
their  effect,  see  1  Acton's  Rep. 
128. 
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In  sU  the  misfortunes  of  anunsuccessfiil  war/*  v  It  has  been  well 
observed  (1),  that  amongst  the  rights  of  belligerents,  there  is 
none  more  clear  and  incontrovertible,  or  more  just  and  necessary 
as  to  its  application,  than  that  which  gives  rise  to  the  law  of  block- 
ade, as  it  has  been  ascertained,  defined,  and  administered  by  the 
maritime  tribunals  in  this  country.  The  greater  the  research 
that  shall  be  made  into  the  principles  of  natural  law,  the  more  the 
details  of  the  diplomatique  and  conventional  history  of  Europe 
shall  be  studied,  the  more  mil  it  appear  that  this  right  has  its 
origin  in  the  purest  sources  of  maritime  jurisprudence,  that  it  is 
sanctioned  by  the  practice  of  the  best  times,  and  above  all,  that  it 
is  so  essentially  connected  with  the  vital  interests  of  Great  Britain, 
that  the  renunciation  of  it,  under  any  circumstances,  must  be 
regarded  as  the  renunciation  of  one  of  the  firmest  charters  of  our 
naval  pre-eminence,  and  as  the  surrender  of  one  of  the  surest  bul- 
warks of  our  national  independence.  Clear,  however,  and  indis- 
putable as  this  right  is,  just  and  necessary  as  is  the  exercise  of  it^ 
it  cannot  be  denied  but  that  it  is  one  of  the  most  severe  and  harsh 
in  its  operation  of  any  that  is  inscribed  in  the  whole  code  of  pub- 
lic law.  It  is  under  this  impression  that  tribunals  of  the  law  of 
nations,  before  they  have  enforced  the  provisions  of  a  blockade 
have  uniformly  required  it  to  be  established  by  clear  and  une- 
-quivocal  evidence,  first,  that  the  party  proceeded  against  has  had 
due  notice  of  the  existence  of  the  blockade,  and  secondly,  that  the 
squadron  allotted  for  the  purposes  of  its  execution,  was  fiilly 
competent  to  cut  off  all  communications  with  the  interdicted 
port.  These  points  have  been  deemed  so  indispensably  requisite 
to  the  existence  of  a  legal  blockade,  that  the  failure  of  either  <^ 
them  has  been  held  to  amount  to  an  entire  defeazance  of  the 
measure,  and  this  even  in  cases  where  the  notification  of  it  has 
issued  immediately  firom  the  fountain  of  supreme  authority  (2)* 

^  **  On  the  question  of  blockade,''  said  Sir  William  Scott,  in 
the  case  of  the  Betsy  (8),  ^*  three  things  must  be  proved,  1st,  the 
existence  of  an  actual  blockade;  2ndly^  the  knowledge  of  tbe 
party;  and  thirdly,  some  act  of  violation,  either  by  going  in  or 
by  coming  out  with  a  cargo  laden  after  the  commencement  of 
«  blockade."     We  will  consider  each  of  these  three  points  in  its 

order. 

(1)  Dr.  Pbillimore  ^n  licence    52.  in  notes. 

trade,  49.     1  Acton's  Ren.  59.  (3)  1  Rob..Rep.  92.    See  also 

(2)  This  was    decided  in  the    the  case  of  the  Nancy,  1  Acton's 
Court  of  Appeal,  in  Feb.  1792.    Rep.  59 

Dr.  Phillimore  on  Licence  Trade, 
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First,  then,  there  must  be  the  existence  of  an  actual  blockade.  Actual  Uodude 
It  must  have  been  declared  by  competent  authority;  and,  as  a 
declaration  of  blockade  is  a  high  act  of  sovereignty,  it  was  held 
in  the  case  of  the  Henrickand  Maria  (1),  that  a  commander  of 
a  king^s  ship  is  not  to  extend  it.  But,  from  the  case  of  the 
RoUa  (2),  it  should  seem  that  this  limitation  of  a  commander's 
power  is  held  to  subsist  only  ^*  on  stations  in  Europe,  where 
government  is  almost  at  hand  to  superintend  the  courde  of  ope* 
rations ;  and  that  a  commander  going  out  to  a  distant*  station, 
may  reasonably  be  supposed  to  carry  with  him  such  a  portion  of 
sovereign  authority  ddegated  to  him  as  may  be  necessary  to  pro* 
vide  for  the  exigeocies  of  the  service  on  which  he  is  employed." 

• 

The  blockade  must  not  only  have  been  declared  by  competent 
authority,  but  must  be  also  an  actually  existing  blockade.  A 
blockade  is  then  only  to  be  considered  as  actually  existing,  when 
there  is  a  power  to  enforce  it  (S).  <^  The  very  notion  of  a  com- 
plete blockade,'*  said  Sir  William  Scott^  in  the  case  of  the 
St^-t  (4>),  *^  includes  that  the  besieging  force  can  apply  its  power 
to  every  point  of  the  blockaded  state.  If  it  cannot,  there  is  no 
blockade  of  that  part  where  its  power  cannot  be  brought  to  bear.'' 
We  finds  however,  from  the  case  of  the  Frederick  Molke  (fi), 
that  <^  it  is  not  an  accidental  absence  of  the  blockading  force^ 
nor  the  circumstance  of  being  blown  off  by  wind,  (if  the  suspen- 
sion and  the  reason  of  the  suspeilsion  are  known,)  that  will  be 
sufficient  in  law  to  remove  a  blockade."  But  if  the  relaxation 
hiqppen  not  by  such  accidetits  as  these,  but  by  the  mere  remiss- 
ness of  the  cruizers  stationed  to  maintain  the  blockade^  (who  are 
too  ^t,  by  permittmg  the  passage  of  some  vessels  to  give  fair 
ground  to  others  for  supposing  the  blockade  concluded,)  then  it 
is  impossible  for  a  court  of  justice  to  say  that  the  blockade  is 
actually  existing.  'Mt  is  in  vain,"  said  Sir  William  Scott,  in 
the  case  of  the  Jufirow  Maria  Schroeder  (6),  ^'  for  governments 
to  impose  blockades,  if  those  employed  on  that  service  will  not 
enforce  them.     The  inconvenience  is  very  great,  and  spreadafar 


(n  1  Rob.  Rep.  146.  949,  950. 

(2)  6  Rob.  Rep.  367.  (5)  I  Rob.  Rep.  86.      1  Rob. 

(3)  Mercurius,  1  Rob.  Rep.  80.  93»  94,  147.  156.    1  Acton's  Rep. 

(4)  4  Rob.  Rep.  ^6,     1  Acton,  59. 

64,5.    Ld.  Erskiue's  speech,  8th  (6)  3  Rob.  Rep.  156.     Ibid. 

Mtfcfa,  1808,  oD  the  Orders  in  158, 159.  note.      1  Acton's  Rep. 

Council,  10  Cobbctt's  Pari.  Deb.  59. 


452 


Ho^  Neutrals  Commerce  and  Contracts         \CAu  9* 

beyond  the  individual  case.  Reports  are  eageiiy  circalatedy  ihat 
the  blockade  is  raised ;  foreigners  take  adrsntage  of  tbe  infbnna- 
tion ;  the  property  of  innocent  persons  is  ensnared,  and  ifae 
honour  of  our  own  country  is  involved  in  die  mistake." 

Mr.  Seijeant  Marshall  ( 1 ),  in  his  excellent  work  on  insuranoB, 
observes,  that,  *^  not  only  a  single  port,  but  a  number  of  ports, 
and  even  a  great  extent  of  coast  VMy  be  blockaded.  In  the 
month  of  March,  1799,  the  British  government  notified  to  all 
neutral  powers,  that  the  ports  of  Holland  were  all  invested 
and  blockaded  by  the  British  forces  :  and  that  every  vessel,  of 
whatever  flag,  every  cargo,  and  every  bottom,  attempting  to 
enter  them,  would  become  forfeited  by  the  law  of  nations,  as 
attempting  to  carry  succour  to  the  besieged.  It  must  be  admitp 
ted,  that  in  no  former  war  had  the  blockading  system  been 
pushed  to  this  extent ;  but  this  has  been  not  for  want  df  right, 
but  for  want  of  power.  If  a  single  port  may  be  blockaded  by  a 
single  squadron,  which  has  never  yet  been  disputed,  a  numiber 
of  squadrons  may  blockade  a  certain  extent  of  ooast;  and  if  a 
country  possesses  the  power  and  means,  and  wHl  incur  the  ex- 
pense and  hazard,  of  covering  tbe  whole  extent  of  an  enemy's 
coast,  it  becomes  entiiied,  upon  the  same  principle,  to  the  same 
exemption  from  neutral  interference,  as  i^  with  a  single  division, 
it  invested  a  single  fortress. 


Knowledge  of 

blockade 

necefMuy. 


The  second  point  to  be  examined  is  the  knowledge 
neutral  may  have  respecting  the  blockade  of  any  particular  port : 
since,  in  order  to  a£fect  him  with  the  penal  consequences  of  a 
violation,  it  is  absolutely  necessary  for  him  to  have  been  snf- 
ficientiy  informed  of  the  blockade  itself.  This  sufficient  miiDr- 
mation  may  be  conununicated  to  him  in  two  ways :  by  a  fonnal 
notification  from  the  blockading  power,  or  by  the  notoriety  «f 
the  fact.  ^'  To  make  a  notification  effectual  and  valid,"  said  fiir 
William  Scott,  in  the  case  of  tbe  Rolla  (2),  ^  all  that  is  aeoes- 
sary  is  that  it  shall  be  communicated  in  a  csedible  jmanner :  be- 
cause, though  one  mode  n^y  be  more  formal  than  another,  yet 
any  communication  which  brings  it  to  the  knowledge  of  the 
party,  in  a  way  which  could  leave  no  doubt  in  his  mind  as  to  the 
authentidly  of  the  information,  would  be  .that  which  ought  to 


(I)  Marshall,    b.  1.  c.  3.  s.  3. 
1  Acton.  Rep.  63. 


(2)  6  Bob.  Rep.  367. 
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gevern  his  oonduct)  and  will  be  binding  upon  him.  It  is  at  all 
times  most  conveaient  that  the  blockade  should  be  declared  in 
a  public  and  distinct  manner^  instead  of  being  left  to  creep 
out  from  the  consequences  produced  by  it." 

The  effect  of  a  notification  to  a  foreign  government^  is  to 
iindude  all  the  individuab  of  that  nation.  ^^  It  would  be  the 
most  nugatory  thing  in  the  world/'  saiid  Sir  William  Scott^  in 
the  ca^  of  the  Neptunus  (1),  ^^  if  individuals  were  allowed  to 
plead  their  %norance  of  it«  It  is  the  duty  of  foreign  govent- 
meats  to  cooununicate  the  information  to  their  subjects,  whose 
interests  they  are  bound  to  protect :  I  shall  hold^  therefore, 
thit  a  neutral  master  can  never  be  heard  to  aver,  against  a  no- 
tification of  blockade^  that  he  is  ignorant  of  it."  A  subsequent 
deeision  in  the  case  of  the  Adelaide  (2),  goes  further  yet,  and 
establishes,  that  a  notification  given  to  one  state  must  be  pre- 
sumed, after  reasonable  time,  to  have  reached  the  subjects  of 
neighbouring  states  also,  binding  them,  though  not  of  its  own 
force,  yet  by  way  of  evidence.  But  a  reasonable  time  is  allowed 
fer  the  promulgation  of  the  notice,  so  that  neutrals  are  held  to 
be  bound  by  it,  not  from  the  precise  moment  when  it  was  given 
to  the  government,  but  from  the  period  when  it  may  fairly  be 
supposed  to  have  reached  themselves  (3). 

When  once  the  notice,  actually  or  constructively,  has  reached 
the  neutral,  he  is  not  permitted  to  go  to  the  station  of  the  block- 
adii^  force,  upon  pretence  of  inquiring  whether  blockade  have 
terminated.  "  The  merchant,"  said  Sir  William  Scott,  in  the 
case  of  the  Spes  and  Irene  (4),  "  is  not  to  send  his  vessel  to  the 
mouth  of  the  river,  and  say,  *  If  you  don't  meet  with  the  block- 
ading force,  enter;  if  you  do,  ask  a  warning,  and  proceed  else- 
where.' Who  does  not  at  once  perceive  the  frauds  to  which 
such  a  rule  would  be  introductory?  The  true  rule  is,  that, 
after  the  knowledge  of  an  existing  blockade,  you  are  not  to  go 
to  the  very  station  of  blockade  under  pretence  of  inquiry." 

In  adventures  from  America,  indeed,  the  Court  allowed  some 
i^daxation  of  this  role,  on  account  of  the  distance  of  that  country. 

(1)  2  Rob.  Rep.  110.      Wei-  (2)  2  Rob.  Rep.  110.  in  notes, 

vaart  Van  Pillaw,  2  Rob.  128.  as  (3)  Jonge  Petronella»  2  RoU- 

to  the  effect  of  general  notoriety  Rep.  131.    Calypso,  2  Rob.  296. 

of  blockade  de  £eu;to  upon  neutrals.  (4)5  Rob.  Rep.  7^. 
1  Acton  Rep.  61  and  62. 

o  o  S 


454  H(m  Neutrals  Commerce  and  Contracts        [Ch.  9. 

This  rdaxation,  as  explained  ia  the  last  mentkmed  caae^  whs 
^*  that  ships  sailing  firom  America,  before  the  knowledge  of  liie 
blockade  had  reached  America,  should  be  entitled  to  a  nodoe^ 
even  at  the  blockaded  port,  and  that  ships  sailing  afterwards, 
might  sail  on  a  contingent  destination  even  for  that  port,  with 
the  purpose  of  calling  at  some  British  port,  or  at  some  neutral 
port,  for  information,  and  that  they  should  be  allowed  the  benefit 
of  such  a  contingent  destination  to  be  ascertained  and  rendered 
definite  by  the  information  which  they  should  receive  in  Europe. 
But  in  no  case  was  it  held  that  tihey  might  sail  to  the  mouth  of 
a  blockaded  port  to  inquire  whether  a  blockade^  of  which  th^ 
had  received  previous  formal  notice^  was  still  in  existence  or  not. 
If  particular  parties  are  innocent  in  their  intention,  it  is  still  a 
measure  of  necessary  caution,  and  of  preventive  1^^  policy,  to 
hold  the  rule  general,  against  the  liberty  of  inquiring  at  the  very 
mouth  of  the  blockaded  port :  which  would  amount,  in  practioe, 
to  a  universal  licence  to  attempt  to  enter,  and,  on  bdng  pre- 
vented, to  claim  the  liberty  of  going  elsewhere. 

The  indulgence^  thus  limited,  was  considered  as  due  in 
teason  to  the  American  merchants.  *^  For,"  observed  Sir  Wil- 
liam Scott  in  the  case  of  the  Betsy  (1),  ^*  Lying  at  such  a 
distance,  where  they  cannot  have  constant  infoiination  of  the 
state  of  the  blockade,  whether  it  continues  or  is  relaxed,  it  is 
not  unnatural  that  they  should  send  their  ships  oonjecturally, 
upon  the  expectation  of  finding  the  blockade  broken  up,  after 
it  had  existed  for  a  considerable  time.  A  very  great  disad- 
vantage indeed  would  be  imposed  upon  them,  if  they  were 
bound  rigidly  by  the  rule,  which  justiy  obtains  in  Europe,  that 
the  blockade  must  be  conceived  to  exist  till  the  revocation  of  it 
is  actually  notified ;  for,  if  this  rule  is  rigidly  applied,  the 
efiect  of  the  blockade  would  last  two  months  longer  upon  them 
'  than  on  the  trading  nations  of  Europe,  by  whom  intelligence  is 
received  almost  as  soon  as  it  is  issued.'* 

The  receipt  of  the  notification  will  not  prevent  a  neutral,  who, 
at  the  time  of  receiving  it,  is  lying  in  the  very  port  blockaded, 
from  retiring  freely:  and  it  has  even  been  laid  down  in  the  case 
of  the  Betsy  (2),  that  he  may  retire  with  a  cargo  which  he  may 
already  have-laden^  and  which  has   thereby  become  actually 

(1)  1   Rob.  Rep.  332.     Nep-     1  Acton  Rep.  141.  161. 
tunus,  2  Rob.  114.     Vrow  Jo-         (2)  1  Rob.  Rep.  92.  and  152. 
hanna,  2  Rob.  109. ;  and  see  also 
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neutral  property  :  the  distiriction  being,  that  he  is  not  at  liberty 
to  make  any  fresh  purchase  after  the  notification.  From  the 
case  of  the  Rolla(l)  it  appears,  that  the  court  will  hold  every 
cargo  to  be  a  fresh  purchase  which  was  not  delivered,  previously 
to  die  notification^  either  on  board  the  neutral  ship  itself,  or  in 
lighters. 

The  notification  of  blockade  must  be  legal  and  regular. 
During  a  blockade,  which  extended  only  to  Amsterdam,  an 
English  commander  gave  a  notice  to  a  neutral  entering  Amster- 
dam of  blockade  upon  all  Dutch  ports.     The  notice  was  held 
to  be  invalid  (2),  Ist,  with  reference  to  the  other  ports,  because, 
as  we  have  seen,  a  commander  of  a  king^s  ship  has  no  right  to 
enlarge  a  blockade ;   and,  2dly,  with  reference  to  Amsterdam 
itself  <<  Because,"  said  Sir  William  Scott,  ^*  it  took  from  the 
neutral  all  power  of  election  as  to  what  other  part  of  Holland 
he  should  enter,  when  he  found  the  port  of  his  dsetination  under 
blockade.     A  commander  of  a  ship  must  not  reduce  a  neutral 
master  to  this  kind  of  distress ;  and  I  am  of  opinion,  that  if  the 
neutral  bad  contravened  the  notice,  he  would   not  have  been 
subject  to  condemnation." 

No  formal  notification  can  ever  be  necessary  for  vessels  lying 
within  the  blockaded  port.  ^^  The  continued  fact,''  said  Sir 
William  Scott,  in  the  case  of  the  Vrow  Judith  (8),  ^^  is  itself  a 
sufficient  notice :  it  is  impossible  for  tlibse  within  to  be  ignorant 
of  tile  forcible  suspension  of  their  commerce  ;  the  notoriety  of  the 
thing  supersedes  the  necessity  of  particular  notice  to  each  ship.''  ' 

This  brings  us  to  the  consideration  of  the  other  mode,  in  which, 
as  we  have  already  seen,  a  neutral  may  receive  what  shall  be 
deemed  sufficient  information  of  a  blockade,  that  is,  by  the  noto- 
riety of  the  fact.  «  If,"  says  Sir  William  Scott,  in  the  case  of 
the  Columbia  (4),  ^'  you  can  affect  a  neutral  with  the  knowledge 
of  die  fact,  a  formal  warning  becomes  an  idle  ceremony,  of  no 
use,  and  not  to  be  required.  But  the  sight  of  one  vessel,  before 
a  harbour,  would  not  hp  sufficient  notice  to  a  neutral,  though 
that  vessel  might  alone  be  adequate  to  the  operations  of  the 
blockade."     There  must  be  an  apparent,  or  notorious  blockade, 

in  order  to  affect  a  neutral  witli  knowledge,  unless  there  be 

"■  -  --      -      —  ' 

n)  6  Rob.  Rep.  364.  (3)  1  Rob.  Rep.  152. 

l2)  Henricb  and  Maria,  1  Rob.        (4)  I  Rob.  Rep.  156.      1  Rob. 
146.    Rolls,  6  Rob.  364.  Rep.  83.     1  Rob.  Rep  146. 
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individual  proof  that  he  .had  received  specific  information  of 
it(l).  On  the  other  hand,  if  the  fact  be  of  a  nature  mani- 
festly notorious,  a  person  violating  such  a  blockade  will  be  con- 
sidered prima  facie,  as  having  knowingly  offended ;  but  he  may 
be  admitted  to  give  evidence  of  his  ignorance.  For  there  is  a 
distinction  between  this  case,  of  a  knowledge  by  the  notoriety 
of  the  fact,  and  the  before  mentioned  cases,  of  knowledge  by 
formal  notice.  In  these  cases  we  have  seen,  that  no  plea  of 
ignorance  is  ever  admitted ;  in  this,  such  a  plea  will  be  allowed, 
if  fairly  established.  This  rule  is  laid  down  in  the  cases  of  the 
Hurtige  Hane  (2)  and  of  the  Neptunus  (3).  In  the  latter,  there 
is  also  this  further  distinction  taken  between  the  two  classes  of 
cases :  that,  in  the  cases  of  a  notification  formally  given,  the 
act  of  sailing  to  the  t)lockaded  port  with  a  contingent  destina- 
tion to  enter  if  the  blockade  be  raised,  and  to  proceed  if  it  be 
not,  is  sufficient  to  constitute  the  offence.  It  is  to  be  pre- 
sumed, that  the  notification  will  be  formally  revoked,  and  that 
due  notice  will  be  given  of  it ;  till  that  is  done,  the  port  is  to  be 
considered  as  closed  up ;  and,  from  the  moment  of  quitting  port 
to  sail  on  such  a  destination,  the  offence  of  violating  the  blockade 
is  complete,  and  the  property  engaged  in  it  subject  to  con- 
fiscation. It  may  be  different  in  a  blockade  existing  de  &cto 
only«  There,  no  presumption  arises  as  to  the  continuance ;  and 
the  ignorance  of  the  party  may  be  admitted,  as  an  excuse,  for 
sailing  on  a  doubtful  and  provisional  destination.*' 

Whtc  is  a  viola-        Thus,  We  have  gone  through  two  of  the  three  points  which 
tion  of  blockade,   ^j.^  chiefly  necessary  to  be  considered  in  the  question  of  blockade, 

namely,  the  existence  of  an  actual  blockade,  and  the  neutral's 
knowledge  of  it.  It  remains  for  us  to  examine  the  third  point, 
namely,  the  violation  of  the  blockade,  so  existing  and  sc  known. 
This  violation  may  be,  either,  by  going  into  the  place  block- 
aded, or  by  coming  out  of  it  with  a  cargo  laden  afler  the  com- 
mencement of  the  blockade.  But,  in  order  to  constitute  such 
a  going  into  the  blockaded  port  as  will  subject  the  neutral  to  the 
penalties  of  confiscation,  it  is  not  necessary  that  the  entrance  be 
completed  into  the  very  heart  of  the  harbour.  Vessels  are  not 
permitted  even  to  place  themselves  in  the  vicinity,  if  their  situa- 
tion be  so  near  that  they  may,  with  impunity,  break  the  blockade 
whenever  they  please.     "  If  a  vessel  could  under  pretence  of 

(I)  Mercurius,   1  Rob.  S3,     6         (2)  3  Rob.  Rep.  324. 
Rob.  65.  (3)  2  Rob.  Rep.  110. 
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proceediiig  farther,  approach  dose  to  the  Uockaded  port,  so  a» 
to  be  in  a  condition  to  slip  in  without  obstruction^  them,"  said 
Sir  WilKam  Scott,  in  the  case  of  the  Neatraiitet  (1),  <^  it  would 
be  impossible  that  any  blockade  could  be  maintained  It  wonid^ 
I  think,  be  no  un&ir  rule  of  evidence,  to  hold,  as  a  presuniptiaii 
de  jure,  that  she  goes  there  with  an  intention  of  breaking  the 
blockade ;  and  if  such  an  inference  may  possibly  operate  with 
flereri^  in  particular  cases,  where  the  parties*  are  innocent  in 
their  intentions,  it  is  a  severity  necessarily  connected  with  the 
rules  of  evidence,  and  essential  to  the  effectual  eacercise  of  dm 
i^t  ot-ww.'^  Still  less  is  a  neutral  permitted  to  pldce  hfansdf 
in  soch  a  situatiop  as  to  be  within  the  protection  of  the  batteries 
en  the  shore.  (2) 

A  blockade  is  broken  as  oomfrietety  hy  coming  out  as  by  gonog 
in.  "  There  may  be  instances  indeed,  of  innocent  egress/*  said 
Sir  Wm.  Scott,  in  the  case  of  the  Frederick  Molke  (3),  *•  in- 
stances where  the  vesseb  have  gone  in  before  the  blockade;  and, 
under  such  circumstances,  it  could  not  be  maintained  that  they 
might  not  be  at  liberty  to  retire.  Bat  the  utmost  that  can  be 
allowed  to  a  neutral  vessel  is,  ihat  having  ah-eady  taken  on  board 
a  cargo  before  thq  blockade  begins,  she  may  be  at  liberty  to 
retire  with  it.  But  it  must  be  considered  as  a  rule  which  this 
court  means  to  apply,  that  neutral  ships  departing,  can  only 
take  away  a  cargo  bona  fide  purchased  and  delivered  before  the 
commencement  of  the  blockade.  If  she  afterwards  take  on 
board  a  cargo,  it  is  a  fraudulent  act^  and  a  violation  of  the 
blockade.'' 

In  some  cases,  the  violations  of  blockade  may  be  excusable,  what  exeunt 
In  cases  of  this  nature^  the  whole  burthen  of  exonerating  himself  blockade! 
from  the  penal  -  consequences  lies  upon  the  party.     He   must 
show  that  he  was  led  into  the  blockaded  port  by  some  accident 
which  he  could   not  control,  or  by  some  want  of  information 

» 

which  he  could  not  obtain ;  in  doing  this,  he  must  prove  his 
whole  case;  and  however  innocent  his  intentions  may  have 
been,  he  must  explain  his  conduct  in  a  way  consistent,  not  only 
with  the  innocence  of  himself  and  his  owner,  but  he  must  bring 

(1)  6  Rob.  Rep.  30.  (3)   1  Rob.  Rep.  SQ,  92.  150. 

(2)  Charlotte  Christine^  G  Rob*  172.  6  Rob.  Rep.  364.  5  Rob. 
Rep.  101.  Giite  Erwartimg,  6  Rep.  27.  256.  2  Rob.  Rep.  124. 
Rob.  182.  1  Edwards,  33. ;  and  see  case  of 

Charlotte,  1  Edwards,  252. 
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place  be  blockaded  only  by  sea,  it  is  no  violation  of  the 
oJgerent  rights  for  a  neutral  to  carry  on  commerce  with  it  by 
uiland  communications.  In  the  case  of  the  Ocean  (3),  which 
was  a  case  arising  out  of  the  blockade  of  Amsterdam^  Sir  Wil- 
liam Scott  said  (4),  *^  Th^  l^;al  consequences  of  a  blockade 
must  depend  on  the  means  of  a  blockade,  and  on  the  actual 
or  possible  application  of  the  blockading  force.  On  the  land  side^ 
Amsterdam  neither  was  nor  could  be  affected  by  a  blockading 
naval  force.  It  could  be  applied  only  externally ;  the  internal 
communications  of  the  country  were  out  of  its  reach,  and  in  no 
way  subject  to  its  operation.*'  And  in  another  case  (5),  arising 
out  of  the  same  blockade,  he  said,  <^  The  blockade,  of  Amsterdam 
isy  from  the  nature  of  the  thing,  a  partial  blockade,  a  blockade 
by  sea;  and  if  goods  are  going  to  Embden,  with  an  ulterior 
destination  by  land  to  Amsterdam,  or  by  an  interior  canal  navi* 
gation,  it  is  not,  according  to  my  conception^  a  breach  of  the 
blockade." 

We  will  now  ccmsider  the  effect  of  those  violations  of  blodc- 
ane  which  have  been  thus  defined.     *'  Prima  ^etcie,''  said  Sir 


(!)  The  Arthur,  1  Edwards, 
203. 

(2)  5  Rob.  Rep.  27.  Adonis, 
5  Rob.  256.  Exchange,  1  Ed- 
wards, 39.  Hurtige  Hane,  2  Rob. 
124. 


(3)  3  Rob.  Rep.  297. 

(4)  Oceau,  3  Rob.  297. 

(5)  Jong  Pictor,  4  Rol^.  79. 
Stert,  4  Rob.  65.  Maria,  6RoU 
204. 
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Nn  Soott,  in  the  r  ^lodem  practice  has,  in  most 

^  as  liable  to  4^    all,  very  leniently  relaxed 

be  gene  ,  patches  is  a  much  greata: 

I    nmitted  by  the  master^ 

#  ^    he  owner  of  the  shipi 

/  i  'he  principal  respon* 

^  '     Jhis  x:a8e  thought  it 

traband,  the&r- 
*  'e  freight  by  the 
aers  o.  ,^ut,"  obserred 

**f  dispatches 
.  Juffirow  Maria  Sci.  Muidant  on 

.a  in  a  worse  situation  than  «.  He  nature 

flfored  on  the  ground  of  her  having  b  *  as  well 

to  take  a  cargo  in,  and  being  therefore  fiu.  which 

a  cargo  out:  but  an  evil  intention  appearing  c 
owners  of  the  cargo  to  slip  it  out  whenever  an  oppo. 
occur,  the  cargo  was  condemned.     From  the  same  cab«.  \ 

8|Y)ears,  that  where  a  ship  has  contracted  guilt,  by  saihh^ 
an  intention  of  entering  a  blockaded  port,   or  by  sailing  t, 
^  the  offence  is  not  purged  away  until  the  end  of  the  voyage ;  tUi 
that  period  is  completed,  it  is  competent  to  any  cruizers  to  seize 
and  proceed  against  her  for  that  offence  (S)."     ^*  When  a  vessel 
enters  an  interdicted  port,"  said  Sir  William  Scott,  in  the  case 
of  the  C3iristianberg  (4),  **  the  offence  is  consummated,  and  the 
intention  is  for  the  first  time  declared.    It  is  not  till  the  vessel 
ooines  out  again,  that  any  opportunity  is  afforded  of  vindicating 
the  law,  and  of  enforcing  the  restriction  gf  this  order.    It  is 
objected  that,  if  the  penalty  is  implied  to  the  subsequent  voyage, 
it  may  travel  on  with  the  ve^el  for  ever.     In  principle  perhaps 
it  might,  not  unjusdy,  be  pursued  farther  than  to  the  immediate 
voyage.    But  we  all  know,  that  in  practice  it  has  not  been  car- 
ried fiurther  than  to  the  voyage  succeeding,  which  affords  the  first 
opportunity  of  enforcing  die  law." 

But  though  the  ofience  is  consummated  by  the  act  of  saiUngi 
yet  if  between  the  times  of  sailing  and  of  capture  the  blockade 
have  been  raised,  that  offisnce  is  held  to  be  wiped  away.    This 


(I)  8 Rob.  Rep.  173.    Juflrow  (2)  3  Rob.  Rep.  147. 

Maria   Schroeder,    3   Rob.    147.  (3)  Juffi-ow  Maria    Schroeder, 

Adonis,  5  Rob.  256.    Exchange,  3  Rob.  147.    Acton,  25. 

1  Edw.  39.  Mercorius,  1  Rob.  80.  (4)  6  Rob.  Rep.  376.  Weinuirt 

Alexander,  4  Rob.  93.  Van  Pillaw,  2  Rob.  128 
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was  decided  in  the  case  of  Lisette  (1),  on  tbe  ground  tkat  the 
necessity  of  applying  the  penalty  to  prevent  future  tran^resskm 
continued  no  longer,  after  the  cesaatioD  of  the  blockade. 

Now  with  f  eq)ect  to  the  circumstances  under  which  a  blockade 
WBKj  be  deemed  to  have  ceased,  the  case  of  the  Hoffnung  (2) 
seems  to  have  firmly  established,  that  the  raising  of  a  blockade 
by  ft  saperior  force  ia  a  total  defeasooice  of  that  blockade  and  of 
ito  operations.  <<  A  new  course  of  events  arises,"  said  Sir  Wil- 
liam Scott,  which  may  tend  to  a  very  difierent  disposition  of  the 
blockading  force,  and  which  introduces  therefore  a  very  different 
train  of  presumptions  in  fevtour  of  the  ordinary  freedom  of  com- 
mercial speculations.  In  such  a  ease,  the  neutral  merchant  is 
■ot  bouad  to  foirsee  or  to  conjecture  that  the  blockade  will  be 
xesumed ;  and  therefore,  if  it  is  to  be  renewed,  it  most  proceed 
de  novo,  and  without  reference  to  the  former  state  of  fiu^ts  whidi 
has  been  so  efiectually  interrupted/ - 

niqEal  iniitance       On  the  same  principle  on  which  contrabands  of  war  and  in- 
Sm^^2[!^       firactions  of  blockade  have  been  interdicted  in  the  commerce  of 

neutrals,  I  mean  the  principle,  that  a  neutral  has  no  right  to 
relieve  a  belligerent  against  the  direct  hostility  of  his  enemy>.it 
has  been  held,  that  other  actft  of  illegal  assistance  afforded  to  an 
enemy,  expose  to  confiscation  the  property  of  the  neutral  con- 
cerned in  them.  Among  these,  none  is  of  a  more  injurious 
nature  than  the  conveyance  of  hostile  dispatches.  A  full  review 
of  the  authorities  and  a  summary  of  the  principles  on  this  sub- 
ject, will  be  found  in  Sir  William  Scott's  judgment  in  the  case 
of  the  Atalanta(S).  The  vessel  bearing  that  name  had  been 
captured,  carrying  dispatches  fraai  a  French  colony  to  Paris. 
The  mischievous  consequence  of  such  a  service  is  indefinite,  in- 
finitely beyond  the  effect  of  any  ocHitraband  that  can  be  conveyed ; 
the  carrying  of  two  or  three  cargoes  of  stores  is  necessarily  an 
assistance  of  a  limited  nature :  but  in  the  transmission  of  dis- 
patches may  be  conveyed  the  entire  plan  of  a  campaign,  that 
may  defeat  all  the  projects  of  the  other  belligerent  in  that  quar- 
ter of  the  world. 

The  strict  rule  of  the  law  of  nations  originally  wa^  as  we 
have  already  seen,  that  in  cases  of  contraband  the  ship  should  be 

(1)  6  Rob.  Rep.  387.  ton's  Rep.  59.  61.  261. 

(2)6  Rob.    Rep.  112.     Tu-        (3>  6  Rob.  Rep.  440.    1  £dw. 
keten,  6  Rob.  65. ;  and  see  1  Ac-    41. 
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Gojofiscated  Its  well  as  the  cargo.  Modern  practice  has,  in  tnost 
cases  of  contraband,  though  not  in  all,  very  leniently  relaxed 
that  rule.  But  as  the  conveyance  of  dispatches  is  a  much  greater 
ofience,  and  as  ,that  of&nce,  though  committed  by  the  master, 
is  to  be.  taken  as  virtually  the  ofience  of  the  owner  of  the  shipf 
according  to  that  rule  of  law  which  makes  the  principal  respon* 
sible  for  the  acts  of  his  agent,  thei  court  in  this  jcase  thought  it 
proper  to  condemn  the  ship.  In  cases  of  contraband,  the  ibr* 
feiture  of  the  goods  themselves,  and  the  loss  of  the  freight  by  the 
master,  are  penalties  of  considerable  force.  "  But,"  observed 
Sir  William  Scott,  ^'  to  talk  of  the  confiscation  of  dispatches 
would  be  ridiculous.  There  would  be  no  freight  dependant  on 
it,  and  therefore  the  same  precise  penalty  cannot,  in  the  nature 
of  things,  be  applied.  It  becomes  absolutely  necessary  as  well 
as  just,  to  resort  to  some  other  measure  of  confiscation,  which 
can  be  no  other  than  that  of  the  vehicle." 

The  owners  of  the  cargo,  as  appears  from  the  same  case  (1), 
arerespoaihle  only  as  in  other  instances,  where  they  are  actually 
culpable,  or  where  a  privity  subsists  between  them  and  the 
master,  which  involves  them,  by  implication,  in  his  delin- 
quencies. 

The  case  of  the  Carctline  (2),  turns  upon  the  same  question; 
and  Dr.  Robinson  has  subjoined  a  valuable  note,  containiiig 
several  interesting  authorities.  In  this  case  of  the  Caroline^ 
however,  the  ship  and  cargo  were  restored,  to  the  neutral 
dalmants,  because  it  appeared  that  the  dispatches  on  board 
were  not  (as  in  the  last  case)  going  to  the  mother  country  of  the 
enemy,  from  the  enemy's  colony,  but  only  bom  llie  enem/s 
ambassador  resident  in  a  neutral  country.  ^^  The  neutval 
cooutry,"  said  Sir  William  Scott,  '^  has  a  right  to  preserve  its 
relations  with  the  enemy,  and  you  are  not  at  liberty  to  oonolade^ 
that  any  communications  between  them  can  partake  in  any  de*- 
gree  <^  the  nature  of  hostility  against  you.  The  euemy  may. 
bave  his  hostile  projects  to  be  attempted  with  the  neutral  stale; 
hut  your  reliance  is  on  the  integrity  of  that  neutral  state,  that  it 
will  not  favour  nor  participate  in  such  designs,  but,  as  far  as  its 
ewn  counsels  and  actions  are  concerned,  will  oppose  them.  An* 
other  distinction,"  continued  the  learned  judge,  '^  arises  from 

(I)  Vide  et  Kapid,  I  Edwards,  (2)  6  Rob.  Rep.  461.  Madi9on, 
228.  1  Edwards,  224. 
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the  character  of  the  person  wUo  i»  employed  in  the  correspon* 
dence.  He  is  not  an  executiye  officer  of  the  government,  acting 
simply  in  the  conduct  of  its  own  affiurs,  within  its  own  terri- 
toriesy  but  an  ambassador  resident  in  a  neutral  state,  lor  the 
purpose  of  supporting  an  amicable  relation  with  it  I  have  be- 
fore said,  that  persons  discharging  the  functions  of  ambassadors, 
are,  in  a  peculiar  manner,  objects  of  the  protection  and  ikTour 
of  the  law  of  nations."- 


Canyinf^ 
troopi,  ftCi 


Tradt  oootnry 
to  treaty. 


Equally  intolerable  is  the  employment  of  a  neutral  ship,  as  a 
transport  for  the  private  men,  or  for  the  officers  of  the  enemy  ; 
and  such  vessels  were  accordingly  condemned^  in  the  cases  of  the 
Friendship  (1),  and  the  Orozembo  (2}. 

There  is  yet  another  species  of  commerce,  which  is  illegal  to 
the  neutral  engaged  in  it.  It  is  that  which  he  may  be  carrying 
on,  in  contravention  of  particular  treaties,  concluded  with  either 
belligerent.  In  this  case,  tiie  belligerent,  whose  compact  is  thus 
violated,  has  a  right  to  call  the  neutral  to  account  for  his  mia- 
oondttct  (S). 

Sttbrniflkm  of  It  appears  also  to  be  admitted,  that  if  a  belligerent  adopts  a 

Vwonl  to  out-    inode  of  conduct  towards  a  neutral,  which  amounts  to  an  act  of 

rages  of  cne  or 

theBdUgerenti.  hostility,  and  in  which  that  n^tral  acquiesces,  the  other  belli- 
gerent has  a  right  to  retaliate  (4) ;  and  that  if  a  decree  inter- 
dicting a  neutral  from  trading  with  us,  or  visiting  our  ports,  is 
executed  upon  him,  it  b  an  interdiction  he  has  no  right  to  sub- 
mit to,  because  the  moment  it  is  executed,  we  are  injured  by 
the  interruption  of  his  commerce  with  us.  If  he  submits,  from 
favour,  to  the  unjust  belligerent,  he  directiy  interposes  in  the 
war,  and  the  neutral  character  is  at  an  end;  retaliation  then 
would  not  only  be  strictiy  applicable,  but  just  and  legal;  and 
if  he  submits  from  weakness  or  from  any  other  cause  not  hostile 
or  fraudulent,  we  have  an  unquestionable  right,  without  any 
invasion  of  neutrality^  to  insist,  that  what  he  sufiers  from  the 
enemy  he  shall  consent  to  sufier  from  us,  otherwise  he  would 
keep  an  open  trade  with  the  enemy  at  our  expence,  relieving 
him  from  the  pressure  of  the  war,  and  becoming  an  instrument 


(1)  6  Rob.  Rep.  420. 

(2)  6  Rob.  Rep.  430. 

(3)  See  the  cases  in  Marshally 
p.  I.  ch*  8.  see.  15.  p^  319. 


(4)  Lord  HolUnd's  Speech,  26 
Feb.  1808,  on  Orders  in  CounciU 
1 0  Cobbett's  Pari.  Deb.  783.  See 
also  Baring  on  Orders  in  Council* 
110, 1. 
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of  its  illegal  pressure  upon  us.  In  that  case  also  the  term  re- 
taliatioD,  diongh  not  applicable  perhaps  in  literal  strictness^  as 
it  applies  to  the  neutral,  is  substantiaUy  and  justly  applicable  to 
him ;  because  it  is,  in  Jact,  retaliation  upon  the  enemy  tbrou^ 
the  sides  of  the  neutral,  in  a  case  where  the  injury  to  us  cannot 
exist  without  the  participation  of  the  neutral,  in  doing  or  suf- 
fering, by  either  of  which  our  commerce  is  alike  interrupted  (1). 
It  was  on  this  principle  that  Sir  William  Scott,  in  the  case  of 
Nayade  (2),  decided,  that  goods  the  property  of  a  merchant 
resident  in  Portugal,  and  consigned  from  thence  to  Bourdeaux, 
were  liable  to  capture  by  a  British  vessel,  the  Portuguese  having 
sntMnitted  to  repeated  insults  from  France,  though  she  had  not 
declared  war. 


Having  thus  considered  the  illegal  acts  by  the  commission  of 
which  a  neutral  trade  may  forfeit  the  natural  immunities  of  his 
own  commerce,  as  by  contraband  traffic,  transgressions  of 
blockade,  the  conveyance  of  dispatohes  or  of  troops,  and  by  the 
contravention 'of  particular  treaties,  or  submission  to  the  outrages 
of  one  of  the  belligerents — all  which  illegal  acts  are  of  an  intel- 
ligible and  unequivocal  character — we  will  now  examine  a  class  of 
cases  of  a  less  decided  character,  cases  of  commerce  so  constituted 
as  not  to  be  necessarily  fraudulent,  though  they  usually  are  so. 
I  speak  of  that  commerce  which  either  belligerent  forbids  to 
neutral  states  in  time  of  peace,  but  permits  them  to  enjoy  in 
time  of  war;  possibly,  indeed,  with  a  fair  design,  but  more  pro- 
bably with  the  fraudulent  and  collusive  intention  of  covering  and 
withdrawing  his  own  possessions  from  the  grasp  of  his  enemy's 
hostility.  The  possibility  of  fair  dealing  makes  it  impracti* 
cable  to  decide,  ipso  &cto^  on  any  particular  adventure,  that  it 
is  fraudulent  and  collusive;  and  therefore,  on  the  other  hand, 
the  strong  probability  of  fraud  and  collusion  has  made  it  necessary 
fi>r  the  belligerents  to  declare  that  such  adventures  shall  not  be 
tolerated  at  all.  The  principal  branches  of  trade  which  are  thus 
incessantly  liable  to  abuse^  and  from  which  it  has  therefore  been 
^med  necessary  that  neutrals  shall  be  totally  excluded,  are  the 
enemy's  coasting  trade  and  the  enemy's  colonial  trade. 


(1)  Lord  Erskine's  speech,  8    938. 
March  1808,  on  the  Orders   in        (2)  4  Rob.  Rep.  251 
Council,  10  Gobbet's  Pari.  Deb. 
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Coostii&g  trade.        ft  has  kog  been  the  policy  of  almost  all  nadons  to  peesorve, 

exclusively  in  the  hands  of  their  own  subjects,  all  the  {traffic 
carried  on  between  the  pcNrts  of  their  own  coast ;  and  nothingi 
except  the  accidental  and  insuperable  necessities  of  war,  has  been 
usually  thought  sufficient  to  justify  the  ali^test  deviation  from 
that  policy.  When  a  neutral,  tlierefbre,  presents  himself  in  the 
character  of  a  trader  engaged  in  the  coasting  trade  of  the  ene- 
my, does  he  not  present  himself  in  the  charact»'  rather  of 
the  enemy's  ally  than  of  a  neutral  properly  so  called?  Is 
he  not  the  willing  and  active  inbtrument  of  rdieviog  one 
belligerent  from  the  extremities  to  which  the  other  has  law- 
fully reduced  him  ?  <<  Is  there  notliing,"  to  use  the  words  <^ 
Sir  William  Scott  (1),  "  like  a  departure  from  the  strict  duUes, 
imposed  by  a  neutral  character  and  situation,  in  stepping  in  to 
the  aid  of  the  depressed  party,  and  taking  up  a  commerce,  which 
so  peculiarly  belonged  to  himself,  and  to  extinguish  which  was 
one  of  the  principal  objects  and  proposed  fruits  of  victory  ?  Is 
not  this,  by  a  new  act,  and  by  an  interposition  neither  known 
nor  permitted  by  that  enemy  in  the  ordinary  state  of  his  affidrs, 
to  give  a  direct  opposition  to  the  efforts  of  the  conqueror,  and  to 
take  off  that  pressure  which  is  the  very  purpose  of  war  to  inflict^ 
in  order  to  compel  the  conquered  to  a  due  sense  and  observance 
of  justice  ?'' 

"  As  to  the  coasting  trade,''  continues  the  learned  ja^ge, 
"  supposing  it  to  be  a  trade  not  usually  open  to  foreign  vessds, 
can  there  be  described  a  more  effective  accommodation  that  can 
be  given  to  an  enemy  during  a  war,  than  to  undertake  it  for  him 
during  his  own  disability  ?  Is  it  nothing  that  the  commodities 
of  an  extensive  empire  are  conveyed  from  the  parts  where  they 
grow  and  are  manufectured,  to  otlier  parts  where  they  are 
wanted  for  use  ?  It  is  said,  that  this  is  not  importing  any  thing 
new  into  the  country,  and  it  certainly  is  not :  but  has  it  not  all 
the  diects  of  such  an  importation?  Suppose  that  the  French 
navy  had  a  decided  ascendant,  and  had  cut  off  all  British  com- 
munication between  the  northern  and  southern  parts  of  this 
island;  and  that  neutrals  interposed,  to  bring  the  coals  of  the 
north  for  the  supply  of  the  manufactures,  and  for  the  necessi- 
ties of  domestic  life  in  this  metropolis,  is  it  possible  to  describe 
a  more  direct  and  more  effectual  opposition  to  the  sucpess  of 

(1)  The  Emanuel,  I  Rob.  Rep.  296.  TheEbenczer,  6  Rob.  Rep.  252. 
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French  hostility,,  short  of  an  actual  military  assistance  in  the 
"vrar?  The  duties  of  neutrality  are  clearly  expressed  in  Lord 
Howick's  letter  to  Mr.  Rist  (1)  in  the  following  words :  ^^  Neu- 
trality^ properly  considered,  does  not  consist  in  taking  advantage 
of  every  situation  between  belligerent  states,  by  which  emolu- 
ment may  accrue  to  the  neutral^  whatever  may  be  the  conse- 
quences to  either  belligerent  party ;  but  in  observing  a  strict 
and  honest  impartiality,  so  as  not  to  afiPord  advantage,  in  the  war^ 
to  either;  and  particularly  in  so  far  restraining  its  trade  to  the 
accustomed  course^  which  is  held  in  time  of  peace,  as  not  to 
render  assistance  to  one  belligerent  in  escaping  the  effect  of  the 
other's  hostilities.  The  duty  of  a  neutral  is  **  non  interponere 
se  bello,  non  hosce  imminente  hostem  eripere;"  and  yet  it  is 
manifest  that  lending  a  neutral  navigation  to  cany  on  the  coasting 
trade  of  the  enemy,  is  in  direct  contradiction  to  this  definition 
of  neutral  obligations,  as  it  is  in  effect  to  rescue  the  commerce 
of  the  enemy  fron^  the  distress  to  which  it  is  reduced  by  the 
superiority  of  the  British  navy,  to  assist  his  resources,  and  to 
prevent  Great  Britain  from  bringing  him  to  reasonable  terms  of 
peace." 

Formerly  the  courts  of  admiralty  in  Great  Britain  were  so 
strict  in   the  enforcement  of  the  prohibition  against  the  inter- 
ference of  neutrals  in   the  coasting  trade  of  the  enemy,  tha^  all 
neutral  vessels  found  engaged  in  that  trade  were   subjected  to 
the  penalty  of  confiscatioii.     In  later  times^  and  until  the  late 
orders  in  council^  that  penalty  was  alleviated,  and   the  neutral 
was  considered  subject  only  to  the  forfeiture   of  the    freight : 
which,  as  we  have  before  seen  (2),  is  in  other  cases  usually  paid 
by  tlie  captor  to  the  neutral  owner,  whenever  he  takes  from  that 
neutral  any  cargo  belonging  to  the  enemy.     For  though  it  be 
perfectly  fair  that  we  seize  on  the  property  of  an  enemy,  where- 
soever we  find  it,  yet  it  is  also  necessary,  in  point  of  justice,  that 
we  indemnify  the  neutral  for  the  loss  which  we  thus  occasion  him 
to  undergo;  his  trade,  in   carrying  innocent  merchandize  for 
the  enemy,  being  a  trade  completely  legitimate  as  to  him,  and 
in  no  way  affected  in  its  legitimacy  by  the  hostility  of  the  belli- 
gerents ;  but  when  he  is  detected  in  the  act  of  interfering  with 
a  trade  which  is  not  legally  permitted  to  him,  a  trade  which  the 
hostility  of  the  belligerents  is  the  sole  cause  of  throwing  into  his 
^*— — — — —       ' "  ■  ■■  ■  ■■■  ■  I        ...,.■..  I      ■■■,,■, 

(1)  10  Cobbetf  8  Pari.  Deb.  40tf.        (2;  Ante,  444.    But  see  Orders 

in  Council,  7  Jan.  1807* 

TOL.  I.  H  H         . 
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powez'(l)9  then  he  is  no  longer  entitled  to  the  same  indemnity; 
and  he  is  treated  with  very  ample  indulgence,  in  being  sufEered 
to  escape  without  the  confiscation  of  his  shqps,  in  addition  to  the 
forfeiture  of  his  freight.  The  strict  ancient  law,  and  the  modem 
relaxations,  are  collected  and  digested  in  the  reply  of  the  Kin^a 
Advocate  upon  the  case  of  the  Johanna  Tholen.  (2) 

But  the  relaxation  of  the  ancient  penalty  was  not*  su£fered  to 
take  effect,  when,  in  addition  to  the  generally  obnoxious  nature 
of  the  trade  itself,  there  appeared  to  be  drcumstanoes  of  specific 
firaud  in  the  individual  instance.  Therefore^  in  the  caae  of 
the  Johanna  Tholen  (S),  the  Court  held,  that  the  carrying  on  of  ' 
the  enemy^s  trade  with  false  papers  subjected  the  ship  to  confis- 
cation; and  in  the  case  of  the  Ebenezer  {i)j  the  same  sentence 
I  was  pronounced,  with  respect  to  the  cargo,  which  happened  in 

that  instance  to  be  the  property,  not  of  an  enemy,  but  of  the 
neutral  himself.  For  it  is  impossible  not  to  feel  that  the  fabri- 
cation of  false  papers  (5),  which  are  intended  to  deceive  the 
captors  respecting  the  vessel's  real  destination,  is  a  gross  aggra- 
vation of  the  guilt  originally  incurred,  by  the  simple  act  of 
illegal  traffic. 

The  strict  rigour  of  the  prohibition  of  the  interference  of 
neutrals  in  the  coasting  trade  of  a  belligerent,  was  renewed  by 
the  order  in  council  of  the  7th  January,  a.  n.  1807,  whidi 
directs,  that  if  any  vessel  shall  be  found  proceeding  firom  one 
port  in  possession  of  France  to  another  such  port,  she  shall  be 
ct^tured  and  brought  in,  and,  together  with  her  cargo,' shall 
be  condemned  as  lawful  prize.  (6) 

Coksial  Tride.  Precisely  analogous  in  its  principle  is  the  rule  which  prohibits 
the  neutral  from  engaging  in  the  enemy's  colonial  trade. 
^'  Upon  the  breaking  out  of  a  war,"  said  Sir  Wm.  Soott>  in  the 
case  of  the  Immanuel  (7),  '^  it  b  the  right  of  neutrals  to  carry 


(1)  Sea  the  French  Navigation 
Act,  which  prohibitt  ths  coasting 
trade  of  France  being  carried  on 
except  in  French-built  ships, 
1  Acton,  277. 

(2)  6  Rob.  Rep.  72.  See  also 
Dr.  Robinson's  note  to  that  case ; 
and  see  also  another  note,  6  Rob* 
Rep.  250. 

(3)  6Rob.Rep.72.    TheEbe- 


neser,  6  Rob.  Rep.  252. 

(4)  6  Rob.  Rep.  250.  See  also 
Carolina,  3  Rob.  Rep.  7b. 

(5)  Phoenu,  3  Rob.  Rep.  191. 

(6)  See  observations  on  this 
Order,  in  Lord  Ersldne's  speech, 
8th  March  180S,  on  the  Orders 
in  Council,  10  Cobbett's  Fsrl. 
Deb.  945,  6. 

(7)  2  Rob.  Rep.  197,  8,  and 
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on  their  accustomed  trade^  with  the  exception  of  the  particular 
euesaf  a  trade  to  blockaded  places,  or  in  contraband  articles, 
fin  both  which  cases  their  pr(^)erty  is  liable  to  be  condemned), 
and  of  their  ships  being  liable  to  visitation  and  search^  in  which 
case,  however,  tfiey  are  entitled  to  freight  and  expences.  I  do 
not  mean  to  say,  that  in  the  accidents  of  a  war,  the  property  of 
n^trals  may  not  be  variously  Entangled  and  endangered.  In  the 
^latare  of  human  connections,  it  is  hardly  possible  that  inconve- 
niendes  of  this  kind  should  be  altogether  avoided.  Some 
neutrak  will  be  unjustly  engaged  in  covering  the  goods  *  of  the 
enemy,  and  others  will  be  unjustly  suspected  of  doing  it.  These 
inoonveniencies  are  more  than  fully  balanced  by  the  enlargement 
of  their  commerce.  The  trade  of  the  belligerents  is  usually  in- 
terrupted, in  a  great  degree,  and  falls,  in  the  same  degree,  into 
the  lap  of  neutrals.  But,  without  reference  to  accidents  of  the 
one  kind  or  odier,  the  general  rule  is,  that  the  neutral  has  a 
rig^t  to  carry  on,  in  time  of  war,  his  accustomed  trade,  to  the 
utmost  extent  of  which  that  accustomed  trade  is  capable.  Very 
cEfferent  is  the  case  of  a  trade  which  the  neutral  has  never  pos- 
sessed, which  he  holds  by  no  title  of  use  and  habit  in  times  of  • 
peace,  and  which,  in  fact,  can  obtain  in  war  by  no  other  title 
Aan  by  the  success  of  the  one  belligerent  against  the  other^  and 
at  the  expence  of  that  very  belligerent  under  whose  success  he 
sets  up  his  title.  And  such  I  take  to  be  the  colonial  trade, 
generaDy  speaking.  What  is  the  colonial  trade  generally  speak- 
ing? It  is  a  trade  generally  shut  up  to  the  exclusive  use  of  the 
mother  country  to  which  the  colony  belongs ;  and  this  to  a.  double 
use ;— that  of  supplying  a  market  for  the  consumption  of  native 
commodities,*  and  that  of  furnishing  to  the  mother  country 
the  peculiar  commodities  of  the  (Colonial  regions  (1).  Upon  the 
interruption  of  a  war,  what  are  the  rights  of  belligerents  and 
neutrals  respectively,  with  r^^ard  to  colonial  territories  ?  It  is 
an  indubitable  right  of  the  belligerent  to  possess  himself  of  such 
places  as  of  any  other  possession  of  his  enemy.  This  is  his 
common  right ;  but  he  has  the  certain  means  of  carrying  such  a 
right  into  effect.  If  he  has  a  decided  superiority  at  sea.  Such 
cdonies  are  dependent  for  their  existence^  as  colonies,  on  foreign 
supplies ;  if  they  cannot  be  supplied  and  defended,  they  must 

see  Lord  Erskine's  speech*  8th        (1)  See  the  FreocK  Navigation    - 
lianh  1808^  on   the  Orders  in    Act*  1  Acton,  277,  which  prohibits 
Ccmncilv  10  Cobbetfs  Pari.  Deb*    the  importation  of  the  produce 
936.  from  their  edioeies  in  anj  ships 

but  theii^  own.  And  see  ante,  211. 
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fiill  to  the  belligerent  of  course ;  and  if  the  belligerent  chooses  to 
apply  his  mean^  to  such  an  object,  what  right  has  a  third  party, 
perfectly  neutral,  to  step  in  and  prevent  the  execution  ?  No  ex* 
isting  interest  of  his  is  affected  by  it  He  can  have  no  right  to 
apply  to  his  own  use  the  beneficial  consequences  of  the  mere  act 
of  the  belligerent,  and  to  say — True  it  is,  you  have,  by  force  of 
arms,  forced  such  places  out  of  the  exclusive  possession  of  the 
enemy,  but  I  will  share  the  benefit  of  the  conquest,  and,  by 
sharing  its  benefits,  prevent  its  progress.  You  have,  in  e£Gect, 
and  by  lawful  means,  tiu'ned  the  enemy  out  of  the  possession 
which  he  had  exclusively  maintained  against  the  whole  world, 
and  with  whom  we  had  never  presumed  to  interfere;  but  we  wiU 
interpose  to  prevent  his  absolute  surrender,  by  the  means  of  that 
very  opening  which  the  prevalence  of  your  arms  alone  has 
effected.  Supplies  shall  be  sent,  and  their  products  shall  be 
exported.  You  have  lawfully  destroyed  his  monopoly,  but  you 
shall  not  be  permitted  to  possess  it  yourself;  we  insist  to  share 
the  fruits  of  your  victories;  and  your  blood  and  treasure  have 
been  expended,  not  for  your  own  interest,  but  for  the  common 
benefit  of  others.  Upon  these  grounds,  it  cannot  be  contended 
to  be  a  right  of  neutrals  to  intrude  into  a  commerce  which  had 
been  uniformly  shut  against  them,  and  which  is  now  forced 
open  merely  by  the  pressure  of  war ;  for  when  the  enemy,  under 
an  entire  inability  to  supply  his  colonies,  and  to  export  thdr 
products,  affects  to  open  them  to  neutrals,  it  is  not  his  will,  bat 
his  necessity,  that  changes  his  system;  that  change  is  the  direct 
and  unavoidable  consequence  of  the  Compulsion  of  war ;  it  is  a 
measure  not  of  French  counsels  but  of  British  force." 

Sir  William  Scott  proceeds,  in  the  same  case^  to  observe  upon 
certiun  other  instances  of  relaxation,  afibrded  by  belligerents 
to  neutrals  during  war,  which  do  not,  like  the  relaxations  of  the 
coasting  and  colonial  trades^  subject  the  neutral  to  any  penalty 
for  availing  himself  of  them.  "  The  admission  of  foreigners," 
continues  he,  ^'  into  the  merchant  service,  as  well  as  into  the 
military  service  of  this  country,  the  permission  given  to  vessek 
to  import  commodities  not  the  growth,  produce,  and  manu&c- 
ture  of  the  country  to  which  they  belong,  and  other  relaxatiooB 
of  the  act  of  navigation,  and  other  regulations  founded  thereon; 
these,  it  is  true,  take  place  in  war,  and  arise  out  of  the  state  of  war  ; 
^  but  fhen  they  do  not  arise  out  of  the  predominance  of  the  enemy's 

force,  or  out  of  any  necessity  resulting  therefrom ;  and  that  I 
lake  to  be  the  tme  foundation  of  the  principle.    It  is  not  every 
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coDvei^ence,  or  even  every  necessity,  arising  out  of  the  state  of 
the  war^  but  that  necessity  which  arises  out  of  the  impossibility 
of  otherwise  providing  against  the  urgency  of  distress  inflicted  by 
the  hand  of  a  superior  enemy,  that  can  be  admitted  to  produce 
soch  an  effect  Thus,  in  time  of  war,  every  country  admits 
foreigners  into  its  general  service.  Every  country  obtains,  by 
the  means  of  neutral  vessels,  those  products  of  the  enemy's 
country  which  it  cannot  possibly  receive  either  by  means  of  its 
navigation,  or  its  own .  These  are  ordinary  measures,  to  which 
every  country  has  resort  in  every  war,  whether  prosperous  or 
adverse.  They  arise,  it  is  true,  out  of  the  state  of  the  war,  but 
are  totally  independent  of  its  events,  and  have  therefore  no  com- 
mon origin  with  these  compelled  relaxations  of  the  colonial 
mimopoly.  IThese  are  acts  of  distress,  signals  of  defeat  and  de- 
pression ;  they  are  no  better  than  partial  surrenders  to  the  force 
of  the  enemy,  for  the  mere  purpose  of  preventing  a  total  dis- 
possession." 

These  were  the  chief  grounds  and  general  principle,  upon 
which  the  court  of  admiralty  proceeded  to  condemnation  in  the 
case  of  the  Immanuel  (1);  and  the  doctrines  there  laid  down 
were  most  fully  confirmed  by  the  judgment  of  the  court  of  appeal, 
in  the  case  of  the  Wilhelmina  (2).  The  judgment  in  this  case 
was  delivered  by  the  Lord  Chancellor,  and  it  concluded  in  these 
decisive  terms :  "  It  has  already  been  pronounced  to  be  the 
opinion  of  this  court,  that,  by  the  general  law  of  nations,  it  is 
not  competent  in  neutrals  to  assume,  in  time  of  war,  a  trade  with 
the  colony  of  the  enemy  which  was  not  permitted  in  time  of 
peace;  and,  under  this  general  position,  the  court  is  of  opinion 
that  this  ship  and  cargo  are  liable  to  confiscation." 

The  prohibition  by  which  neutrals  are  forbidden  to  avail 
themselves  of  the  relaxations  extended  by  belligerents,  reaches 
only  to  those  cases  where  such  relaxations  did  not  exist  in  time 
of  peace.  Where  the  relaxation  did  exist  in  time  of  peace,  its 
benefit  is  continued  to  the  neutral  during  war ;  in  accordance 
with  the  leading  rule,  which  enjoins  that  war  shall  not  place  the 
neutral  in  a  worse  situation  than  that  in  which  he  would  have 
found  himself  if  peace  had  continued.  And  therefore,  in  the 
case  of  the  Juliana  (3),  which  was  tlie  case  of  a  neutral  vessel 


(1)  2  Rob.  Rep.  197.  (3)  4  Rob.  Rep.  321. 

(2)  4  Rob.  Rep.  Appendix,  4. 
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sailing  between  France  and  Senegal,  then  a  French  colony,  the 
court  having  ascertained,  after  much  inyestigaticni,  that  France 
had  been  accustomed  to  leave  open  the  trade  of  Sen^al  to 
foreign  ships,  as  well  before  as  since  the  war,  restored  the  vessel 
to  the  neutral  claimants. 

It  was  in  the  year  1756  that  the  strict  rule,  which  we  have 
been  hitherto  considering,  was  for  the  first  time  practically 
established  and  universally  promulgated,  the  case  which  de- 
manded its  iqpplication  having  then  for  the  first  time  occurred  (1). 
It  has  therefore  become  generally  known  by  the  title  of  ^  the 
rule  of  the  war  1756 ;  by  which  every  one  understands  the  rule 
that  neutrals  are  not  to  carry  on,  in  time  of  war,  a  trade  which 
was  interdicted  to  them  in  time  of  peace  (2)/* 

Btlwukwi  flf         Having  seen  distinctly  what  is  the  strict  measure  of  the  bel- 
1^^^^  ligerenf  s  right,  as  comprised  in  the  for^;oing  rule,  we  will  now 

enquire  what  relaxations  have  been  introduced  by  the  more 
lenient  policy  of  later  times.  These  relaxations  are  compre- 
hensively and  clearly  stated  by  Dr.  Robinson  in  the  Appendix 
to  the  4th  volume  of  his  Reports.  The  following  are  the  points 
of  inforraati<m  most  important  to  our  present  purpose. 

*<  During  the  war  between  Ilngland  and  America,  and  the 
several  powers  of  Europe  that  interfered  to  foment  those  dif- 
forenceSf  the  principle  was  altogether  intermitted — and  on  thia 
ground,  that  France  had  professed,  a  short  time  before  the 
commencement  of  hostilities,  to  have  altogether  abandoned  the 
principle  of  monopoly,  and  meant,  as  a  permanent  r^gulati<xiy 
to  admit  neutral  merchants  to  trade  with  the  French  colonies  in 
the  West  Indies.  Hie  event  proved  the  falsehood  of  that  repre- 
sentation :  but,  for  a  time,  the  eflect  was  the  same.  The  court 
of  admiralty  of  this  country  did  not,  during  that  war,  apply  the 
principle,  or  interrupt  the  intercourse  of  neutral  vessels  in  that 
branch  of  commerce  more  than  in  any  other. 

^^  Soon  after  the  commencement  of  the  late  war,  the  first  set 
of  instructions  that  issued,  were  finimed,  not  on  the  exception  of 
the  American  war,  but  on  the  antecedent  practice ;  and  directed 
cniizers  *  to  bring  in,  for  lawfol  adjudication,  all  vessels  loaden 

(1)  6  Rob.  Rep.  Appendix,  (2)  See  obBeivations  on  this 
note  1.    4  Rob.  Rep*  Appen.  43*    rule.  Baring  on  Orders  in  Cottneil» 

32,  8tc  80.  kc. 
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with  goods,  the  produce  of  any  colony  of  France,  or  carrying 
proTisionfl  or  supplies  for  the  use  of  any  such  colony/  The 
relaxations  that  have  since  been  adopted,  have  originated  chiefly 
in  the  change  that  has  taken  place  in  the  trade  of  that  part  of 
the  world,  since  the  estaUishment  of  an  independent  government 
on  the  continent  of  America.  In  consequence  of  that  erentg 
American  vessels  had  been  admitted  to  trade  in  some  artidesy 
and  on  certain  conditions,  with  the  coloifies  both  of  this  country 
and  France.  Such  a  permission  had  become  a  part  of  the  gene- 
ral commercial  arrangement,  as  the  ordinary  state  of  their  trade 
in  time  of  peace.  The  commerce  of  America  was  therefore 
abridged  by  the  forq^oing  instructions,  and  debarred  of  the 
right  generally  ascribed  to  neutral  trade  in  time  of  war,  that  it 
may  be  continued,  with  particular  excq)tion8,  on  the  basis  of  its 
ordinary  establishment  In  consequence  of  representations  made 
by  the  American  government  to  this  effect,  new  instructions  to 
our  cmizers  were  issued  on  the  8th  January  1794,  apparently 
designed .  to  exempt  American  ships,  trading  between  their 
own  country  and  the  colonies  of  France.  The  directions  were, 
<  to  bring  in  all  vessels  loaden  with  goods  the  produce  of  the 
French  West  India  islands,  and  coining  directly  from  any  port 
of  the  smd  islai^ds  to  any  port  in  Europe.* 

^  In  ocmsequence  of  this  relaxation  of  the  general  principle,  in 
fiivour  of  American  vessels,  a  similar  liberty  of  resorting  to  die 
colonial  market  for  the  suj^ly  of  their  own  consumption,  was 
conceded  to  the  neutral  states  of  Europe.  To  this  effect,  a 
third  set  of  public  instructions  issued,  25th  January  1798,  which 
^te,  as  the  special  cause  of  further  alteration,  the  present  state 
of  the  commerce  of  this  country,  as  well  as  that  of  neutral  coun- 
tries, and  direct  cruizers  *  to  bring  in  all  vessels  coming  with 
cargoes  the  produce  of  any  island  or  setdement  belonging  to 
France,  Spain,  or  Holland,  and  coming  directly  from  any  port 
of  the  said  idands  or  setdements,  to  any  port  of  Europe^  not 
being  a  port  of  this  kingdom,  nor  a  port  of  the  country  to  which 
such  ships,  being  neutral  ships,  belonged/ 

^  Neutral  vessels  were,  by  this  relaxation,  allowed  to  carry  on 
a  direct  commerce  between  the  colony  of  the  enemy  and  their 
own  country:  a  concession  rendered  more  reasonable  by  die 
events  of  war,  which,  by  annihilating  the  trade  of  France^ 
Spain,  and  HoQand,  had  entirely  deprived  the  states  of  Europe 
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of  tlie  opportunity  of  supplying  themselves  with  the  articles  of 
colonial  produce  in  those  markets.  This  is  the  sum  of  the 
general  rule,  and  of .  the  relaxations  in  the  order  in  which  they 
ha%'e  occuiTed.  On  the  effect  and  extent  of  the  law  to  be  ex- 
tracted from  the  rule  and  the  excepticms  taken  together,  much 
argument  has  been  displayed,  and  several  important  judgments 
have  been  delivered." 

The  illegality  of  the  direct  triide  between  the  colony  and  the 
parent  state  of  the  enemy,  was  settled  in  the  case  of  the  Im- 
manuel  (I).  A  trade  between  the  country  of  the  «iemy  and 
the  colony  of  his  ally,  was  held,  in  the  case  of  the  Rose  (2),  to 
be  upon  the  same  footing ;  and  in  the  case  of  the  New  Adven- 
ture (S),  which  was  the  case  of  a  ship  going  from  the  French 
settlement  of  Goree  to  the  Spanish  colony  of  the  Havannah,  it 
was  decided,  that  even  this  species  of  trade,  though  not  at  all 
connected  with  either  parent  state,  but  carried  on  simply  from 
the  settlement  of  one  enemy  to  the  colony  of  another,  fell  within 
the  general  principle  of  the  rule,  and  was  therefore  unlawful  to 
the  neutral.  These  cases  refer  to  principles  of  the  original 
rule,  which  have  never  been  relaxed  by  any  instructions  (4). 

We  next  advance  to  the  consideration  of  those  cases  which 
have  arisen  out  of  the  instructions  or  relaxations  just  mentioned. 
The  Danish  ship  Wilhelmina  was  taken  on  a  voyage  from  a  hos- 
tile colony  to  a  port  of  Europe,  which  was  not  a  port  either  of 
this  kingdom  or  of  the  country  to  which  the  ship  or  cargo  be- 
longed. It  was  therefore  considered  as  a  case  not  falling  within 
the  protection  of  the  instructions^  and  a  condemnation  ensued. 
In  the  case,  indeed,  of  the  Hector  (5),  and  in  the  subsequent 
case  of  the  Sally  (6),  the  instructions  appear  to  have  been  oon* 
strued  a  little  more  favourably  than  their  tenor  dictated.  Those 
were  cases  of  American  ships,  captured  on  voyages  from  hostile 
colonies  in  die  West  Indies  to  another  West  Indian  island,  that 
of  St.  Thomas,  which  was  then  a  neutral  possession.  Xhe 
trade  thus  carried  on  by  the  American  neutrals,  was  not  to  any 
port  of  this  kingdom,  nor  to  a  port  of  their  own  country ;  and, 
upon  principle,  would  tlierefore  have  been  subject  to  confiscai- 

(1)2  Rob.  Rep.  186.    Reeve*s  (4)  See  4  Rob.  Rep.  App. 

Shipping,  271.  (5)  Hector,  4  Rob.  Rep.  App. 

(2)  4  Rob.  Rep.  App.  (6)  Sally,  ibid. 

(3)  4  Rob.  Rep.  App. 
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tioQ;  but  the  instructions  had  directed  the  capture  only  of  ships 
coming  from  the  hostile  colonies  to  Europe ;  and  as  this  pro- 
duce had  not  been  carried  out  of  the  West  Indies,  it  was 
restored,  although  it  should  seem  that,  even  without  any 
Utttructions  at  all,  the  trade  was  inherently  iUegal.  However, 
it^as  thought  right,  at  that  time,  to  put  a  liberal  interpretation 
on  the  instructions,  and  to  consider  as  exempted,  that  which 
^as  not  specifically  included ;  though,  in  the  Sally,  the  Court 
professed  merely  to  act  on  the  authority  of  the  Hector,  and 
inlimated  that,  if  the  question  had  been  a  new  one,  their  ded- 
siori  would  have  been  different.  In  the  case  of  the  Lucy  (1),  an 
attempt  was  made  by  a  neutral  claimant  to  extend  the  indul- 
gence still  ftirther.  It  was  the  case  of  a  neutral  Swedish  vessel, 
taken  on  a  voyage  from  a  hostile  colony  to  a  neutral  American 
port  Here>  too,  the  adventure  was  certainly  not  pointed  out  for 
confiscation  by  the  letter  of  the  instructions;  but  the  Court 
thought  proper  to  decide  upon  the  principle,  which  they  did 
not  conceive  to  have  been  in  this  instance  relaxed  by  the  in- 
structions :  and  they  therefore  proceeded  to  condemnation.  The 
Master  of  the  Rolls  pronounced  judgment  to  the  following 
eflect :  ^^  In  the  case  of  the  Sally,  die  Court  thought  they  were 
going  further  than  they  should  have  been  disposed  to  go,  if  it 
had  not  been  for  the  authority  of  the  Hector :  now  we  are  re* 
quired  to  go  fiirther.  In  neither  of  those  cases  was  the  produce 
of  the  colonies  carried  out  of  the  West  Indies.  If  an  American 
vessel  would  not  be  permitted  to  trade  from  Saint  Domingo  to 
Sweden,  there  can  be  no  reason  why  the  same  rule  should  not  be 
applied  to  Swedish  vessels,  trading  between  the  colony  of  the 
enemy  and  America." 

On  the  other  hand,  in  the  case  of  the  Margaretha  Magda- 
lena  (2),  which  was  the  case  of  a  ship  captured  on  a  voyage, 
bona  fide,  from  a  hostile  colony  to  her  own  port,  the  protec- 
tion of  the  instructions  was  held  to  be  fairly  applicable^  and  the 
property  was  restored.  In  the  case  of  the  Providentia  (3),  a 
vessel  having  been  captured  in  a  trade  with  a  hostile  colony, 
which  trade,  even  in  time  of  war,  was  not  generally  open  to 
all  neutrals,  but  permitted  only  to  particular  persons,  by  special 
pastes  or  licences,  it  was  contended  on  the  part  of  the  cqrtorsy 


(1)4  Rob.  Rep.  App.  (3)  2  Rob.  Rep.  142. 

(2)  2  Rob.  Rep.  138. 
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that  the  iiutractioni  were  not  meant  to  protect  these  adTentores, 
but  merely  to  exempt  that  tradewhich  was  gmerally  c^)en  to  all 
neutrals.  But  the  court  thought  it  proper  to  put  a  more  liberal 
interpretation  on  the  instructions;  ^  If/'  said  Sir  William 
Scott,  "a  distincti<m  was  intended  between  cases  of  trade 
generally  open,  and  cases  in  idiich  a  wpedA  licence  or  paaa  is 
necessary,  that  distinction  ought  to  hare  been  expressly  in- 
aerted  in  the  instructions,  as  an  exception.  Th^e  is  nothing 
in  the  general  terms  to  direct  neutrals  to  such  interpretation.  It 
would  be;  therefore,  to  operate  with  surprize  upon  them,  and  to 
mislead  them  into  a  trade  to  their  own  undoing,  to  put  sadh'  an 
interpretation  upon  the  King's  instructions*  Unless  it  can  be 
shewn  that  it  was  the  particular  meaning  of  the  instructions  to 
.  except  vessels  under  thb  licence^  I  must  hold,  that  it  is  not  in 
the  terms  of  them  to  enquire  whether  they  are  going  with  a 
pass  or  not  So  I  understand  them,  and  till  I  am  instructed  to 
the  contrary  by  the  superior  court,  I  shall  so  interpret  tiiem, 
as  importing  a  general  permission,  and  as  not  afiected  by  the 
speml  licence ;  the  law  being  simple  and  universal  in  its  lan- 
guage, and  there  being  nothing  to  lead  me  to  think  that  there 
was  any  such  reserve  in  the  mind  of  the  legislature/' 

But  it  is  not  possible^  conaistentiy  with  the  justice  which  a 
belligerent  nation  owes  herself,  to  exerdse  this  libenlity  of  in- 
terpretation towards  neutrals  in  all  cases.  In  that  of  the  Rends- 
borg  (1),  a  contract  had  been  made  between  a  neutral  merchant 
and  the  Dutch  East  India  company,  with  the  avowed  object  61 
securing  tiie  Dutch  property  from  English  hostility.  The 
adventure^  it  is  true,  was  to  Copenhagen,  the  port  of  the  sieo- 
tral  merchant  himsd^  and  therefore^  by  the  letter  of  the 
instrudions,  appeared  to  be  l^[al :  but  the  Court  were  of  <^i- 
nion,  tiiat  a  commerce,  formed  with  such  express  iaews» 
fiu^itated  as  it  was  by  the  enemy  with  peculiar  privOeges,  and 
5M)nducted  on  so  immense  a  scale,  was  not  to  be  considered  aa  a 
neutral  traffic,  diough  the  property  did  really  belong  to  the 
neutral  merchants  who  claimed  it.  *<  It  i&  a  possible  thinj^** 
.  said  SSr  William  Scott,  '^  that  the  commerce  may  not  be 
neutral  although  the  property  is ;  and,  if  that  h  the  cas^  the 
mere  neutral  ownership  will  not  be  a  sufBcient  tide  to  restitution  : 
with^  respect  to  tiie  avowed  object  of  the  oiemy  in  entering  into 

I  ■        ■        '  I     ■    ■  I  ■■  I  ..       t  I  ■    I  I     ■     ■■—  ■         I    I     ..    M _»■■■■■■■■       I      I      III*      f 

(1)  4Rob.  R#p.  12]. 
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the  contract,  namely^  the  neir  of  {wcsemng  his  property  from 
Britiflfa  cBptare;"  the  learned  judge  proceeded  to  speak  in  the 
ftUowing  terms :  *<  It  has  been  argaed  that  the  motiTd  does  not 
ooDcera  the  buyers :  that  the  motive  of  the  sellers  is  nothing  to 
die  bayers)  is  laid  down  as  a  position,  true  in  the  most  ttn« 
limited  extent.    I  think  that  is  advanced  a  little  too  lai^gely ; 
because  if  the  motive  is  disclosed,  it  is  pdndble  that  the  duties 
of  neulnlity  may^on  the  disclosure  of  such  a  motive^  create  some 
new  obligi^ons  on   the  neutral  purdiaser,   arising  from  his 
relation  to  the  other  belligerent ;  the  grand  fundamental  duty 
of  neutrally  beings  diat  he  is  not  to  relieve  one  belligerent  from 
the  iufliction  of  his  adversary's  force,  knowing  the  situation  of 
sffuis  qKm  which  the  interposition  of  his  act  would  have  suck  • 
ooDsequeDce.    Neutrals  may  not  be  bound  to  enquire  very  aceu- 
istdy;  but  if  it  is  clearly  dedaved,  either  by  the  fiict  itself  or  i} 
fortiori  by  express  acknowledgments,  they  are  bound  to  take 
notice  of  it  and   r^^aUtte  their  conduct  accordingly*    If  oue 
belligerent  is  in  a  state  of  diBtress,  created  by  the  superiority  of 
his  enemy,  and  on  that  account  gives  invitations  to  neutrals,  finr 
other  pretended  reasons,  it  is  not  necessary  for  me  to  say  how 
fiur  the  neutral  is  bound  to  scrutinize  the  truth  of  those  reasoiM» 
snd  to  decline,  in  aU  cases,  a  beneficial  invitation  upon  his  own 
private  surmises.    But  if  a  belligerent  come  and  say,  I  am  in 
the  utmost  distress;  my  enemy  is  all  powerful;  without  your 
asfiistanoe,  I  am  a  lost  man :  in  such  a  case^  it  is  an  invitation 
which  he  is  manifisstly  not  at  liberty  to  accept.     He  cannot 
afford  such  assistance,  without  being  guilty  of  a  direct  interpo- 
sition in  the  war.    Nor  does  it  affect  the  justice  of  the  case  at 
all,  that  such  assistance  is  not  given  gratuitously;  though  done 
herandi  causAy  it  is  not  less  an  unlawful  interposition ;  a  man 
does  not  send  contraband  out  of  pure  love  of  the  enemy,  but 
with  a  view  of  obtaining  advantage  to  himself,  from  the  relief  of 
the  enemy's  distress. ,  If  it  is  a  sound  principle  of  the  law  of 
nations,  that  you  are  not  to  relieve  the  distress  of  one  bellige- 
rent to  the  prejudice  of  another,  any  advantage  that  you  may 
derive  from  such  an  act  will  not  make  it  lawfiil*     The  adver- 
tsiy  has  a  full  right  to  destiroy  his  commerce.    By  his  own 
confession  the  adversary  is  eflfecting  this;  he  has  the  power,  as 
weQ  as  the  ri^t,  and  you  are  not,  from  a  prospect  of  advantage 
to  yourseli^  or  from  any  other  motive,  to  step  in,  on  every 
outcry  for  help,  to  rescue  him  from  the  gripe  of  his  advepv 
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The  colonial  trade  which  a  neutral  may  not  carry  on  directly^ 
he  may  not  carry  on  circuitously ;  **  an  American,"  said  Sir 
William'  Scott  in  the  case  of  the  Polly  ( 1 ),  ^*  has  undoubtedly  right 
to  import  the  produce  of  the  Spanish  colonies  for  his  own  use ; 
and,  after  it  id  imported  boni  fide  into  his  own  country,  he  would 
be  at  liberty  to  carry  it  on  to  the  general  commerce  of  Europe." 
But  then  arises  the  question,  what  shall  be  considered  a  fair  im  - 
pprtation  for  the  use  of  the  neutral,  and  what  shall  be  considered 
only  a  colourable  importation  to  protect  the  enemy's  adventures  ? 
So  many  cases  had  occurred  where  the  importation  fix>m  the 
hostile  colony  into  the  neutral  country  had  been  merely  frau- 
dulent, the  produce  being,  in  truth,  hostile  property  covered  by 
a  neutral  name,  and  destined  for  the  mother  country  of  such 
hostile  colony,  that  it  had  become  very  difficult  for  the  Court  to 
decide,  what  species  of  importation  should  be  deemed  a  fiiir  and 
honest  importation,  sufficient  to  break   the  continuity  of  the 
voyage,  and  relieve  the  neutral  from  the  suspicion  of  hostile 
Collusion  (2).     The  question  at  length  was  discussed,  upon  an 
appeal  before   the  Lords  Commissioners,  in  the  case  of  the 
William  (5);  and  the  Master  of  the  Rolls,  in  giving  judgment, 
expressed  himself  to  the  following  effect :  ^^  What  with  reference 
to  this  subject,  is  to  be  considered  a  direct  voyage  firom  one 
place   to   another  ?    Nobody  has   ever  supposed  that  a  mere 
deviation  from  tlie  straightest  and  shortest  course  in  which  the 
voyage  could  be  performed,  would  change  its  destination  and 
make  it  cease  to  be  a  direct  one  within  the  intendment  of  the 
instructions.     Nothing  can  depend  on  the  degree,  or  the  direc- 
tion of  the  deviation,  whether  it  be  of  more  or  fewer  leagues ; 
whether  towards  tlie  coast  of  Africa,  or  towards  that  of  America* 
Neitlier  will  it  be  contended  that  the  point,   from  which  the 
commencement  of  a  voyage  is  to  be  reckoned,  changes  as  often 
as  the  ship  stops  in  the  course  of  it.  Nor  will  it  the  more  change, 
because  a  party  may  choose  arbitrarily,  by  the  ship^s  papers,  or 
otherwise,  to  give  the  name  of  a  distinct  voyage  to  each  stage  of  a 
ship's  progress.     The  act  of  shifting  the  cargo  from  the  ship  to 
the  shore,  and  from  the  shore  back  again  to  the  ship,  does  not 
necessarily  amount  to  the  termination  of  one  voyage,  and  the 
commencement  of  another.     It  may  be  wholly  unconnected  with 


(1)  2  Rob.  Rep*  361.  1  Acton's        (2)  Polly,   2  Rob.  Rep.  361. 
Rep.  171.  Maria,  5  Rob.  365. 

(3)  5  Rob.  Rep.  387. 
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any  purpose  of  importation  into  tlje  place  where  it  is  done. 
Supposing  the  landing  to  be  merely  for  the  purpose  of  airing  or 
drying  the  goods,  or  of  repairing  the  ship,  would  any  man  think 
of  describing  the  voyage  as  beginning  at  the  place  where  it  hi^ 
pened  to  become   necessary  to  go  through  such  a  process? 
Again,  let  it  be  supposed  that  the  party  has  a  motive  for  de- 
siring to  make  the  voyage  appear  to  begin  at  some  other  place 
than  that  of  the  original  lading,  and  that  he  therefore   lands 
the  cargo,  purely  and  solely  for  the  purpose  of  enabling  himself 
to  affirm,  that  it  was  at  such  other  place  that  the  goods  were 
taken  on  board,  would  this  contrivance  at  all  alter  the  truth  <^ 
the  fact  ?  Would  not  the  real  voyage  stUl  be  from  the  place  of 
the  original  shipment,  notwithstanding  the  attempt  to  give  it  the 
appearance  of  having  begun  from  a  different  place  ?  The  truth 
may  not  always  be  discernible ;  but  when  it  is  discovered,  it  is 
according  to  the  truth,  and  not  according  to  the  fiction,  that  we 
are  to  give  the  transaction  its  character  and  denomination.     If 
the  voyage,   from  the  place  of  lading  be  not  really  ended,  it 
matters  not  by  what  acts  the  party  may  have  evinced  his  desire 
of  making  it  appear  to  have  ended.     That  those  acts  have  been 
attended  with  trouble  and  expense,  cannot  alter  their  quality  or 
their  effect.     The  trouble  and  expense  may  weigh  as  circum- 
stances of  evidence  to  shew  the  purpose  for  which  the  acts  were 
done,  but  if  the  evasive  purpose  be  admitted  or  proved,  we  can 
never  be  bound  to  accept,  as  a  substitute  for  the  observance  of 
the  law,  the  means,  however  operose,  which  have  been  employed 
to  cover  a  breach  of  it.     Between  the  actual  importation  by 
which  a  voyage  is  really  ended,  and  the  colourable  importation 
which  is  to  give  it*  the  appearance  of  being  ended^  there  must 
necessarily  be  a  great  resemblance.     The  acts  to  be  done  must 
be  almost  entirely  the  same,  but  there  is  this  difference  Jbetween 
them  :  the  landing  of  the  cargo,  the  entry  at  the  custom-house, 
and  the  payment  of  such  duties  as  the  law  of  the  place  requires, 
are  necessary  ingredients  in  a  genuine  importation;  the  true 
purpose  of  the  owner  cannot  be  effected  without  them.  But^  in  a 
fictitious  importation,  they  are  mere  voluntary  ceremonies  which 
have  no  natural  connection  whatever  with  the  purpose  of  sending 
on  the  ciLrgo  to  another  market,  and  which,  therefore,  would 
never  be   resorted  to   by  a  person  entertaining  that  purpose, 
except  with  a  view  of  giving  to  the  voyage,  which  he  has  resolved 
to  continue,  the  appearance  of  being  broken  by  an  importati<m 
which  he  has  resolved  not  really  to  make/' 


V 
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In  ooDfleqiienoe  of  some  oomplaintt  of  the  condqct  of  our 
TJce  admiralty  court,  oa  the  part  of  America,  an  oflBcial  oorre- 
•poodenoe  took  place  between  Lord  Hawketbmy  and  Mr.  Kiii|^ 
in  1801,  in  the  course  of  which  the  Advocate  Cteneral,  on  the 
16th  of  March  in  that  year,  in  his  official  character,  made  the 
filUowing  report  as  to  the  law  oonoeming  the  cdkHual  trade: 
**  The  general  prindple  reqpeding  the  colonial  trade  has,  in  the 
coarse  of  the  present  war,  been  relaxed  to  a  certain  degree  in 
consideration  of  the  present  state  of  commerce.  It  is  now  dis- 
tincdy  understood,  and  has  been  repeatedly  so  decided  by  the 
hig^  court  of  appeal,  that  the  produce  of  the  col<my  of  an 
enemy  may  be  imported  by  a  neutral  into  his  own  countiy,  and 
maj  be  re-exported  thence  even  to  the  mother  country  dF  sodi 
odony;  and  in  like  manner,  the  produce  and  manufisctnre  of 
the  mother  country  may,  in  this  drcnitpus  mode^  IcgaOy  find 
dieir  way  to  the  colony.  The  direct  trade^  however,  between 
the  mother  country  and  iu  colonies  has  nof^  I  apprdend,  been 
lecngnisfd  as  l^al  either  by  his  Majesty's  government  or  by  his 
tribunals.  What  is  a  direct  trade^  or  what  amounts  to  an  inter- 
mediate importation  into  the  neutrsl  country,  may  sometimes 
be  a  qnestkm  of  some  diflBculQr.  A  general  definition  of  eitfier, 
appliadde  to  all  cases,  cannot  weD  be  laid  down.  The  question 
must  dq>end  upon  the  particular  drcnmstances  of  eadi  case. 
Perhaps  the  mere  touching  in  the  neutral  country  to  take  fresh 
dearances  may  properly  be  considered  as  a  fraudulent  evasion, 
and  iSf  in  effisct,  the  direct  trade  (1) ;  but  the  high  court  of 
admiral^  has  expressly  decided,  (and  I  see  no  reason  to  expect 
thi^  the  court  of  iq[qpeal  will  vary  the  rules)  tiiat  landing  the 
goods  and  paying  the  duties  in  the  neutral  countiy,  breaks  the 
continuity  of  the  voyage,  and  is  such  an  importation  as  l^altses 
the  tnide^  akhoogh  the  goods  be  reshipped  in  the  same  vessel,' 
and  on  account  of  the  same  neutral  proprietors,  and  be  for- 
warded fiir  sale  to  the  mother  country  or  the  cdoDy.**  It  is  said, 
that  in  case  of  die  Essex,  contrary  to  prior  determinations,  it  was 
decided  in  the  court  of  iqypeal,  that  if  an  American  sh^  whidi 
has  exported  goods  fiiom  a  French  colony  to  America,  and 
there  only  given  bond  fix*  the  payment  of  the  duties  instead  of 
actually  paying  them,  and  then  conveys  the  goods  to  France^ 
this  is  dediively  iU^gsl,  and  subjecti  the  caigo  to  o^ture  and 
condemnation;  a  doctrine  which  it  has  been  insisted,  is  contnoy 

(I)  SeelAetoD'sKep.l7l. 
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to  kgal  princqplet  (1).  Upon  the  whole  it  ihould  «eeoi»  that  the 
genniiieDess  of  these  adTentures  is  a  matter  to  be  judged  o^  not 
bjr  any  definite  tmd  precise  criteriiHit  but  by  the  particiilar  dr- 
comstances  of  eadi  particolar  case. 

The  penaltjr  in  these  cases  of  colonial  tmde^  as  well  bb  in  Bmchcr  thb 
the  odier  cases  of  illegal  commerce  carried  <m  by  neotnls,  is  ^"^ 
coa^bcatian.    It  was  fiyr  some  time  the  custom  that  the  ship 
should  be  restored^  and  the  cargo  alone  confiscated;  but  in  later 
times,  the  strictness  <^  the  original  principle  has  been  remedy 
and  diip  and  cargo  are  both  condemned.  (2) 

These  are  the  chief  regulations  and  dedsioBs  of  a  pennanent 
naCnre^  reelecting  the  interference  of  neutrals  with  the  enemy's 
ccdtonial  trade.  I  say^  of  a  permanent  nature*  because  it  must 
be  a{^rehended  that  their  princ^iles,  being  founded  in  natural 
justice  and  the  estaUished  juriqprudence  of  nati<xis^  will  be  re- 
curred to,  and  umyersally  acknowledged  by  the  neutral  powers, 
at  all  times  when  neutrals  will  be  permitted  fo  acknow-^ 
ledge  any  principles  at  all  in  questions  of  international  law. 
The  decrees  of  France  and  the  orders  in  council  of  Great 
Britain,  and  all  those  various  inventions  of  aggression  and 
retaliation  which  have  abounded  through  the  late  war,  do  not 
appear  to  me  to  wear  the  same  probability  of  permanenee^ 
adopted  as  they  hare  been  in  particular  emergencies^  and  cal* 
cnlated  finr  individual  objects. 

Besides  the  coasting  and  oalonial  trades,  there  are  some  other  wiMt  imnm, 
commercial  transactions^  of  a  nature  so  liable  to  abuser  that  ^  ^*^]^**^ 
beHigerents  have  felt  themselves  justified  in  setting  aside  the  Roienitfidik 
daims  whidi  neutrals  have  preferred  reelecting  them.    In  the  ^^ 
case  of  the  Marianna  (8),  a  hostile  ship^  which  had  been  bought 
of  a  neutral,  this  neutral  put  in  a  claim  against  the  captOi% 
suggesting  that  the  purchase  money  had  not  been  paid  to  him» 
and  that  he  had  therefore  retained  a  lien  upon  the  property 
fiHT  the  payment  of  that  money.    But  the  Court  said,  **  Such 
an  interest  cannot  b^  deemed  suflkient  to  support  a  claim  of 

(1)  Baring  on  Orden  in  Coun-    Rep.  229 ;  and  the  Volant*  note 
ciL  81, 2 ;  but  quwet  \t  the  case    to  the  report  of  the  Wilhdote^ 


of  the  Bsaas  was  deddad  on  this  4  Rob.  Append.    1  Aoton*^  Rep. 

fronad.  171. 

(2)  Jonge  Thomas,  in  a  note  to  (3)  6Rob.Rep.24« 
4ie  report  of  the  Mfaierva,  2  Rob. 


480  H(m  Neutrals  Commerce  and  Contracts      [Ch.  9- 

property  in  a  court  of  pri2se.  Captors  are  supposed  to  lay  their 
hands  on  the  gross  tangible  property  on  which  there  may  be 
many  just  claims  outstanding,  between  other  parties,  which  can 
have  no  c^ration  as  to  them.  If  such  a  rule  did  not  exist,  it 
would  be  quite  impossible  for  captors  to  know  upon  what 
grounds  they  were  proceeding  to  make  any  seizure.  The  fuirest 
and  most  credible  documents,  declaring  the  property  to  belong 
to  the  enemy,  would  only  serve  to  mislead  them,  if  such  docu- 
ments were  liable  to  be  overruled  by  liens^  which  could  not 
in  any  manner  come  to  their  knowledge.  It  would  be  equally 
impossible  for  the  Court,  which  has  to  decide  upon  the  question 
of  property,  to  admit  such  considerations.  The  doctrine  of  liens 
depends  very  much  on  the  particular  rules  of  jurisprudence 
which  prevail  in  difierent  countries.  To  decide  judicially  on 
such  daims,  would  require  of  the  Court  a  perfect  knowledge  of 
the  law  of  covenant,  and  the  application  of  that  law  in  all 
countries,  under  all  diversities  in  which  that  law  exists.  From 
necessity,  therefore,  the  Court  would  be  obliged  to  shut  the 
door  against  such  discussions,  and  to  decide  on  the  simple  title 
of  property  with  scarcely  any  exceptions.'' 

Of  the  same  class  is  the  case  of  tlie  Josephine  (1).  Silver 
had  been  shipped  by  a  hostile  merchant  to  his  agent  in  Ham- 
burgh, for  the  purpose,  as  it  was  asserted^  of  satisfying  a  debt 
to  an  American  neutral.  The  cargo  was  captured :  and  the 
American,  for  whose  payment  it  was  thus  stated  to  have  been 
destined,  put  in  a  claim  in  the  British  court  of  admiralty.  The 
dum  was  disallowed :  ^<  For,"  said  the  Court,  ^^  even  if  the 
asserted  intention  on  the  enemy's  part,  of  applying  the  silver  to 
the  payment  of  the  neutral,  were  ever  so  sincere,  it  always  re- 
mained revocable.  The  hostile  merchant  retained  the  power  of 
converting  it  to  any  purpose  of  his  own,  and  the  neutral  daimant 
had  no  document  whatever,  giving  him  the  control  over  it 
Under  these  circumstances^  the  hostile  merchant  must  be  taken 
to  be  the  l^al  proprietor ;  and,  as  his  property,  this  silver  must 
be  condemned." 


aUowed. 


iUltfiuoQt  '^^  belligerent,  when  he  thinks  fit,  has  of  course  a  power  to 

oocMonaiiy  remit  the  strictness  of  any  of  his  own  rights,  and  such  re- 
missions are  not  unfrequently  made  by  orders  in  council  and 
royal  instructions  to  the  commanders  of  vessels,  enjoining  thesn 

(1)4  Rob.  Rep.  25. 
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to  spare  certain  branches  of  trade  in  particular  places,  or  ibr  a 
particular  time.  Whenever  these  relaxations  are  aflbrded  by  the 
government,  the  Court  of  Admiralty  shews  itself  uniformly 
liberal  in  their  constructions.  It  will  be  unnecessary  to  multiply 
instances  in  order  to  illustrate  this  favourable  temper  in  the 
judicial  interpretation  of  public  dispensations ;  one  case  will 
be  amply  sufficient.  In  the  case  of  the  Nostra  Signora  de  Pie- 
dade  (I.),  instructions  had  been  issued  by  the  King  in  councO, 
directing  the  commanders  of  ships  not  to  molest  neutral  vessels 
laden  solely  with  corn,  and  going  to  Spain,  to  whomsoever  that 
com  mi^t  belong;  the  ship  in  question  was  not  laden  solely 
with  com,  having  on  board,  besides  grain,  a  few  dozen  of  oars 
and  other  insignificant  articles;  nor  was  she  going  to  Spain,  in 
the  conmion  acceptation  of  those  words,  but  was  captured  in  a 
voyage  from  one  Spanish  port  to  another.  Sir  William  Scott 
gave  judgment  to  the  following  efiect :  ^^  The  com  constitutes 
the  cargo,  and  although  there  were  on  board  some  other  small 
articles,  they  are  not  material,  I  think,  to  affect  the  privilege  of 
the  principal  cargo,  being  com,  going  under  the  humane  per- 
mission of  his  Majesty  to  an  enemy  afflicted  with  famine  and 
pestilence.  At  the  same  time  it  is  objected,  that  this  cargo  does 
not  come  under  the  literal  terms  of  the  instractions  which  are 
described  to  be  for  the  importation  of  corn,  &c.  But  it  would, 
in  my  opinion,  be  no  more  than  the  fair  interpretation  of  the 
humane  intention  of  these  instructions,  to  consider  them  as 
extending  as  well  to  the  distribution  of  com  between  the  pro- 
vinces of  l^min,  as  to  an  importation  directiy  from  any  other 
country.  Indeed,  the  indulgence  woidd  be  in  a  great  measure 
frnitleM  widiout  this  construction :  if  cargoes,  on  board  neutral 
ships,  are  entided  to  protection  in  coming  from  the  north  of 
Europe  to  the  northem  ports  of  Spain,  they  are  to  be  protected 
also  by  die  same  i^irit  of  the  same  instructions,  in  being  dis- 
tributed afterwards  between  the  provinces  of  that  kingdom. 
I  am  therefore  disposed  to  hold  tiiis  cargo  entided  to  protection, 
unless  the  privilege  shall  have  been  forfeited  by  any  fraudulent  or 
improper  conduct;  since  every  grant  of  this  kind  must  be 
fidrly  and  honourably  acted  upon ;  and  if  fraud  is  interposed,  and 
the  parties  resort  to  subterfuges  of  ill  faith  for  their  protection, 
they  may  jusdy  be  considered  to  have  forfeited  all  benefit  from 
the  special  indulgence  which  has  been  granted  to  them." 
—  '  •         -  - 

(1)  6Rob.Bep.  41. 
VOL.  I.  I  I 
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We  now  arrive  at  the  view  of  those  cases  where  the  law  of 
tiatioDS,  in  consideration  of  the  urg^it  necessities  of  war^  per* 
mits  the  suqiension  of  some  of  the  absolute  rights  of  naitanls. 
The  absolute  rights  <^  neutrals  may  be  summed  up  in  the  tenui 
o£  that  rule  which  has  been  before  mentioned,  <*  that  a  neutnl 
is  not  to  be  placed  in  a  wane  situation  by  the  war,  than  that 
in'which  he  would  have  remained  if  peace  had  continued  unin* 
terrupted.''  To  this  rule  oi  absolute  right  the  urgent  neceni^ 
ties  of  war  form  the  only  ezcq>tion. 

**  By  virtue  of  these  urgent  necessities  of  war,  vessels  are 
frequently  detained,'*  says  Beawes,  in  his  Lex  Mercatori% 
«<  to  serve  a  prince  in  an  expedition;  and,  for  this,  have  often 
their  lading  taken  out,  if  a  sufficient  number  c{  empty  ones  are 
not  procurable  to  supply  the  state's  necessity :  and  this  without 
any  regard  to  the  colours  they  bear,  or  whose  subjects  they  are; 
«o  that  it  frequently  hai^>ais,  that  many  of  the  European  na- 
tions may  be  forcibly  united  in  the  same  service,  at  a  juncture 
-when  most  of  their  sovereigns  are  at  peace  and  in  amity  with 
the  nation  which  they  are  obliged  to  serve.  Some  have  doubt* 
ed  of  the  legality  of  the  thing;  but  it  is  certainly  conformaUe  to 
4he  Uw  both  of  nature  we^  nations^  for  a  prince,  in  distress,  to 
jnake  use  of  whatever  vessels  he  finds  in  his  ports,  that  are  fit 
ibr  his  purpose,  and  may  contribute  to  the  success  of  his  en- 
terprises ;  but  under  this  condition,  that  he  makes  them  a  re^ 
«ooable  recompence  for  their  trouble,  and  does  not  eqx)se  eitlur 
the  ships  or  men  to  any  loss  or  damage." 

<<  In  the  law  of  dominicm,''  says  MoUoy  (1),  <<  extreme  ne- 
cessity seems  excqpted ;  hence  it  is,  that  the  vessds  and  ahi|M^ 
^what  natnre  and  nation  soever,  that  should  be  found  ridiiig 
in  the  ports  or  havens  of  any  prince  or  state^  may  be  seiaed  on 
and  employed  upon  any  service  of  that  sovereign  that  shall  saae 
the  same;  beipg  but  a  harmless  utility,  not  divesting  the  owners 
of  their  iuterest  or  property/'  After  putting  a  esse  on  this 
point,  he  proceeds:  <^  Who  would  not  pluck  a  shipwrecked 
man  fixnn  his  plank,  or  a  wounded  man  from  his  hcnrse,  rather 
than  sttfBsr  himself  to  perish?  To  slight  which,  is  a  sin^  and  to 
pseaerve,  the  hig^iest  wisdom.  Besides,  in  the  taking  of  the 
vessel,  the  right  is  not  taken  from  the  owner,  but  only  the  use^ 
which,  when  the  necessity  is  over^  there  is  a  condition  of  le* 


mm 


(1)  MoUoy,  b.  1 .  ch.  6*  sec.  1  and  3» 
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storing  annexed  tacitly  to  such  a  seizure.  And,  doubtless,  the 
same  right  remains  to  seize  the  ships  of  war  of  any  nations,  as 
weD  as  those  of  private  interest,  the  which  may  be  em- 
ployed as  occasioh  shall  present  So  the  Grecians  seized  on  ships 
of  all  nations  that  were  in  ports,  by  the  advice  of  Xenophon ; 
but  in  the  time,  provided  food  and  wages  to  the  mariners." 

But  these  are  nice  points  cf  casuistry,  which  few  will  submit 
to  have  settled  for.  them,  by  the  reasonings  of  their  neighbours. 
But  surely  nothing  but  a  necessity^  really  and  absolutely  the 
most  perilous  and  extreme,  can  authorise  such  invasions  of 
neutral  right.  For,  if  the  calls  of  convenience  or  passion  are 
to  be  interpreted  into  the  dictates  of  necessity,  (a  species  of 
interpretation  too  common,  both  with  public  and  with 
private  men),  the  laws  of  security  and  property  are  a  dead 
letter,  and  the  only  law  is  the  law  of  the  strongest.  The  great 
danger  consists  in  this ;  that,  of  the  necessity  which  is  set  up  as 
the  excuse^  the  interested  party  must  be  himself  the  judge ;  and 
having  only  his  own  conscience  to  consult  as  to  its  existence,  he  * 
is  but  too  apt  to  persuade  himseli^  that  it  is  the  same  thing  to 
possess  the  power,  and  to  labour  under  the  necessity.  The 
mode  in  which  this  suspension  of  neutral  right  is  most  usually 
and  oommodiously  made,  is  that  .of  embargo;  and  this  species 
of  dvil  embargo,  which  is  always  attended  with  compensation  to 
those  whose  ships  are  attacked  by  it,  is  distinguishable  from  that 
kind  of  warlike  embargo,  which  we  have  before  explained  to  be 
a  mode  of  seizing  the  properly  of  enemies. 

The   rights  of  a  belligerent  nation  against  the  delinquen-  ofvuitatifltt 
cies  of  neutrals   would  exist  in   vain,  if  she  were  not  armed  and  Search,  and 
wffli  a   practical  power,  by  which  those  rights  may  be  en-  Redaunce.^) 
forced.     Such  a  power,  by  the  law  of  nations,  regularly  exists ; 
and  it  is  called  the  power  of  visitation  and  search.     *'  We  can-* 
not  prevent  the  conveyance  of  contraband  goods,*'  says  Vattel  (2), 
**  without   searching   neutraf  vessels    that   we  meet    at    sea. 
We  have,  therefore^  a  right  to  search  them."     This  is  clear 
and  satis&ctory.   If,  upon  mf^dng  this  search,  the  vessel  be  found 
employed  in  contraband  trade^  or  in  carrying  dispatches  or 
troops^  or  in  any  other  illegal  commerce,  she  is  brought  in  for 

(1)  As  to  the  right  of  visitation     1  Collect.  Jurid.  138.  and  Halli- 
and   search,   see  the  celebrated    day's  Life  of  Ld.  Mansfield. 
Letter  of  the  Duke  of  Newcastle        (2)  Vattel,  b.  3.  cb.  7.  s.  114* 
to  Persian  Secretary,  a.  d.  J  752. 
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adjudication  in  the  court  of  admiralty.  If,  on  the  other  hand, 
her  commerce  appear  to  be  legitimate,  she  is  dismissed  without 
further  molestation  or  inconvenience. 

Neutrals  have  made  many  struggles  against  this  right  of  visi- 
tation and  search,  and  particularly  by  the  celebrated  league, 
which  was  formed  during  the  American  war,  with  the  Empress 
of  Russia  at  its  head.  A  declaration,  dated  the  28th  of  February, 
1781  (1),  was  delivered  to  the  minister  of  each  of  tlie  belligereDt 
powers,  purporting  **  that  neutral  ships  ought  to  be  at  liberty 
to  navigate  freely  from  port  to  port,  and  upon  the  coast  of  the 
nations  of  war ;  tliat  the  goods  and  effects  of  the  subjects  <^  the 
belligerent  powers  should  be  free,  with  the  exception  of  contra- 
band goods ;  that  no  goods  should  be  considered  as  a  oontrs- 
band,  but  such  as  were  specified  in  the  1 0th  and  11th  articles  of 
the  treaty  of  commerce  between  Russia  and  Great  Britain,  dated 
20th  of  June  1 766 ;  that  to  ascertain  what  should  be  deemed  a 
blockaded  po;rt,  it  was  determined  that  none  should  be  ad- 
mitted to  come  within  that  description,  but  such  only,  where  by 
reason  of  the  near  approach  of  the  ships  employed  in  the  attack, 
there  was  an  apparent  danger  that  they  would  be  able  to 
enter  it;  and  finally,  that  these  principles  should  serve  as  a 
basis  for  all  proceedings  and  judgments  upon  the  l^ality  of 
prizes." 

The  right  of  visitation  and  search  was  not  strictly  enforced  bj 
Great  Britain  under  these  circumstances ;  but  it  was  not  aban- 
doned. Similar  attempts,  subsequently  made,  have  been  defeated 
and  totally  overthrown ;  and  the  right,  at  this  day,  subsists  prac- 
tically as  well  as  theoretically.  Such  opposition  (illegal  accord- 
ing to  the  soundest  principles  of  international  jurisprudence)  is 
adverted  to  in  terms  of  strong  disapprobation,  by  three  of  the 
judges  in  the  case  of  Garrels  v.  Kensington  (2). 

The  whole  international  law  upon  this  subject  is  admirably 
Hummed  up  by  Sir  William  Scott,  in  his  judgment  on  the  case 

ft 

( 1 )  Murshali  on  Insurauce,  b.  1 .  .  serves  in  his  Work  upon  the  Orders 

ch.  8.  ftec.  d.  in  Council,  page  102,  that  thepre- 

(2) 'Garrets    v.  KeD8iDp;toD,  8  tensions  to   a  right  to  search  k 

T.  R.  230.  See  also  Lord  Erskine's  national '  ship  for  any  thing,  ap- 

speech,  8th  March   1808,    upon  pears  generallv  exploded  and  re- 

ihe  Orders  in  CoiiDcil,  1 0  Cobbett's  nouhced  by  all  parties. 
iParl.  Deb.  955.    Mr.  Baring  ob- 
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of  the  Maria  (1),  where  he  establishes  three  important  points, 
which  follow :  first,  that  the  right  of  visiting  and  searching  mer- 
chants ships,  upon  the  high  seas,  whatever  be  the  ships,  whatever 
be  the  cargoes,  whatever  be  the  destinations,  is  an  incontestable 
right  of  the  lawfully  commissioned  cruizers  of  a  belligerent  nation. 
t  '*  I  say,  be  the  ships,  the  cargoes,  and  the  destinations  what  tliey 

may  \  because,  till  they  are  visited  and  searched,  it  does  not  ap- 
pear what  the  ships,  or  the  cargoes,  or  the  destinations  are ;  and 
it  is  fbr  the  purpose  of  ascertaining  these  points,  that  the  neces^ 
sity  of  this  right  of  visitation  and  search  exists."  The  second 
point  is,  that  the  authority  of  the  sovereign  of  the  neutral  country 
being  interposed  in  any  manner  of  mere  force,  cannot  legally 
vary  the  rights  of  a  lawfiilly  commissioned  belligerent. cruiser: 
•*  Two  sovereigns  may  unquestionably  agree,  if  they  think  fit, 
as  in  some  late  instances  they  have  agreed,  by  special  covenant, 
that  die  presence  of  one  of  their  armed  ships  along  with  their 
merchant  ships  shall  be  mutually  understood  to  imply,  that  no- 
thing is  to  be  foiuid  in  that  convoy  of  merchant  ships  inconsistent 
with  amity  or  neutrality;  and  if  they  consent  to  accept  thid 
plec^e,  no  third  party  has  a  right  to  quarrel  with  it,  any  more 
than  with  any  other  pledge  which  they  may  agree  mutually  to 
accept  But  surely  no  sovereign  can  legally  compel  the  accept* 
anoe  of  such  a  security  by  mere  force.  The  only  security 
known  to  the  law  of  nations  upon  this  subject,  independent  of 
all  special  covenant,  is  the  right  of  personal  visitation  and  search, 
to  be  exercised  by  those  who  have  the  interest  in  making  it.'* 
The  diird  point  is,  that  the  penalty  for  the  violent  contravention 
of  thi^  right,  is  the  confiscation  of  the  property  so  withheld 
from  visitation  and  search.  <<  I  stand  with  confidence  upon  all 
fiur  principles  of  reason,  upon  the  distinct  authority  of  Vattel, 
upon  the  institutes  of  other  great  maritime  countries,  as  well  as 
•those  of  our  own  country,  when  I  venture  to  lay  it  down,  that, 
by  the  law  of  nations,  as  now  understood,  a  deliberate  and  con- 
tinued resistance  to  search,  on  the  part  of  a  neutral  vessel  to  a 
lawful  cruiser,  is  fidlowed  by  the  legal  consequence  of  confis^ 
catioQ.** 

\ 

A  rescue  .efiected  by  the  crew,  after  capture,  when  the  captors 
are  in  actual  possession,  is  considered  a  resistance  within  the  appli- 
cation of  the  penalty :  "  For  a  rescue,"  said  Sir  William  Scott, 


(1)  1  Rob.  Rep.  340.    See  abo  1  Edwards's  Rep.  208. 
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in  the  case  of  the  Dispatch  (1),  can  be  nothing  else  than,  as  the 
▼ery  term  imports,  a  delivery  from  force  by  force.  In  t^e  case 
of  the  Elsabe  (2),  it  is  hiid  down  as  settled,  that  the  resistance 
of  the  convoying  ships  is  the  resistance  of  the  whole  convoy ; 
whence  it  folloics,  that  in  such  cases  the  whole  convoy  is  subject 
to  confiscation.  But  from  the  case  of  the  Pennqrlvania  (S),  it 
appears,  that  if  a  neutral  vessel  has  been  captured,  and  the  cap- 
tors, whether  from  want  of  hands  to  navigate  her,  or  fi^r  the  sake 
of  making  other  prizes,  or  from  any  other  motive,  allow  the  neu- 
tral commanders  to  resume  the  direction  of  the  vessel,  without 
any  express  agreement  binding  those  commanders  to  bring  her 
in  for  adjudication  in  pursuance  of  the  original  cq>ture^  then  the 
escape  of  the  neutral  will  not  be  r^;arded  as  a  rescue  or  a  re- 
sistance. On  the  same  principle  it  was  said  by  the  court,  that 
in  the  case  of  the  Saint  Juan  Baptista  (4),  that  a  mere  atteoqit 
to  escape  before  any  possession  assumed  by  the  captor,  does  not 
draw  with  it  the  consequences  of  condemnation.  And  the  same 
case  further  establishes,  that,  unless  the  neutral  vessel  have  rea- 
ionable  grounds  to  be  satisfied  that  a  war  has  actually  brdien 
out,  even  a  direct  resistance  will  not  superinduce  the  penalty: 
for,  without  a  war,  there  is  no  such  thing  as  a  neutral  character, 
nor  any  foundation  for  the  several  duties  which  the  law  of  nations 
imposes  on  that  character.  Npr  has  the  penalty  been  deaned 
to  attach  in  those  instances  where  a  disposition  to  resistance  has 
at  first  been  betrayed,  but  afterwards  abandoned  without  being 
actually  carried  into  operation  (5).  In  the  case  of  the  Mentor  (6)f 
Sir  WiUiam  Scott  said,  ^^  As  to  the  instructions  that  were  given 
to  the  master  of  an  American  ship  by  his  employers,  dif^ectiag 
him  not  to  speak  to  any  British  cruiser,  it  must  be  undeMood, 
that  every  oonmiissioned  cruiser  has  an  undoubted  right  of  in- 
quiring^ and  it  is  not  the  arbitrary  decrees  of  the  other  bellige- 
rent that  can  abrogate  it.  On  strict  principle,  to  defeat  that  right 
by  evasion  might  be  as  penal  as  to  resist  it  by  force,  though  it 
has  not  been  so  held  in  practice ;  but  certainly  it  is  conduct 
which  is  always  to  be  viewed  with  jealousy,  and  cannot  be  set  up 
as  an  excuse,  advantageous  to  the  parties,  in  any  matter  reqnir- 
ing  explanation  of  their  conduct.''    Where  the  penal^  attaches 


(1)  3  Rob.  Rep.  278.  (5)  Maria,  1  Rob.  Rep.  340. 

2)  4  Rob.  Rep.  408.  £lsal]ie,  4  Rob.  Rep.  409.    Catbs- 
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3)  ]  Acton,  33.  rina  Elizabeth,  5  Rob.  Rep.  232. 

(4)  5  I^ob.  Rep.  33.  (6)  1  Bdwards,  208. 
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at  all;  it  iqppears  to  attach  to  the  cargo  as  completely  as  to  the 
flhip :  *<  If  a  neutral  master,"  said  Sir  William  Scott,  in  the  cas^ 
of  the  Catharina  Elizabeth  ( 1 ),  ^^  attanpts  a  rescue,  he  violates 
a  duty  which  is  imposed  upon  him  by  the  law  of  nations,  to 
sobmit  to  come  in  for  inquiry  as  to  the  property  of  the  ship  or 
cargo ;  and  if  he  violates  that  obligation  by  a  recurrence  to  foroe^ 
the  consequence  will  undoubtedly  reach  the  properly  of  his 
owner ;  and  it  would,  I  think,  extend  also  to  the  confiscation  of 
the  whole  cargo  intrusted  to  his  care,  and  thus  firaudulently  at* 
tempted  to  be  wididrawn  firon;i  the  rights  of  war." 

When  the  right  of  visitation  and  search  is  exercised  upon  a  papen  a»r 
neutral  vessel,  the  first  object  of  inquiry  is  generally  the  ship's  l>«^««o<» 
papers.     The  following  are  the  papers  and  documents  which  board  a  Neomt  '^ 

are  usually  required  by  way  of  evidence  of  a  vessel's  neutral  ^•"•'•C*) 
diaracter,   and  which  are  therefore  expected  to  be  uniformly 
found  on  board : 

1.  The  passport.  This  is  a  permission  firom  the  neutral  state 
to  the  captain  or  master  of  the  ship  to  proceed  on  the  voyage 
proposed,  and  usually  contains  his  name  and  residence,  the 
name,  description,  and  destination  of  the' ship,  with  such  other 
matters  as  the  practice  of  the  place  requires*  This  document 
is  indispensably  necessary  for  the  safety  of  every  neutral  ship. 
Hubner  says,  that  this  is  the  only  paper  that  is  rigorously  in« 
sisted  upon  by  the  Barbary  corsairs,  by  the  production  of  which 
alone^  their  friends  are  protected  from  insult. 

2.  The  sea  letter^  or  sea  brief,  which  specifies  the  nature  and 
q[i]antity  of  the  cargo,  the  place  from  whence  it  comes,  and  its 
destination.  This  paper  is  not  so  necessary  as  the  passport^ 
because  that,  in  most  particulars^  supplies  its  place. 

5.  The  proo&  of  property,  which  ought  to  shew  that  the  sh^ 
really  belongs  to  the  subjects  of  a  neutral  state.     If  she  appear  - 
to  either  belligerent  to  have  been  built  in  the  enemy's  country, 
proof  is  g^ierally  required  that  she  was  purchased  by  the  neu- 


i»» 


(1)5  Rob.  Rep.  232.  of  lid.  Mansfield,    As  to  clearance 

(2)  As  to  ships  documents,  see  of   ship,  see  Carruthers  ?.  Gray, 

obfiemdons  in  Norman  ?.  Kettle-  15  East,  37.    A  regiiter  is  not  a 

^11,  16  Bast.  186.  and  Duke  of  document  required  by  the  law  of 

Newcastle's    Letter   to    Prussian  nations,  as  expressive  of  a  ship's 

Secretary,  a.  d.  1752.    1  Collect,  national  character.  LeChemmant 

Jurid.  135.  and  Hftlliday's  Life  ▼.  PearsoD»  4  Taunt.  3^* 
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tral  before^  or  captured  and  legally  condemned  since,  the  deda- 
ration  of  war;  and  in  the  latter  case,  the  bill  of  sale,  properly 
authenticated,  ought  to  be  produced.  Eren  Hubner  admits 
that  the^e  proofs  are  so  essential  to  every  neutral  vessel,  for  thcf 
prevention  of  frauds^  that  those  which  sail  without  them  will  have 
no  reason  to  complain  if  they  are  interrupted  in  their  voyages, 
and  their  neutrality  evm  disputed. 

4.  The  muster  roll,  which  the  French  call  role  d^equipage^ 
contains  the  names,  ages,  quality,  place  of  residence,  and,  above 
all,  the  place  of  birth,  of  every  person  of  the  ship's  company* 
This  document  is  of  great  use  in  ascertaining  the  ship's  neu- 
trality. It  must  naturally  excite  a  violent  suspicion,  if  the  ma- 
jority of  the  crew  be  found  to  consist  of  foreigners ;  still  more, 
if  they  be  natives  of  the  enemy's  country. 

5.  The  charterparty.  This  instrument  serves  to  authenticate 
many  of  the  iacts,  on  which  the  proof  of  the  ship's  neutrality 
must  rest,  and  is  therefore  extreihely  necessary. 

6.  The  bill  of  lading,  bywhicli  the  captain  acknowledges 
the  receipt  of  the  goods  specified  therein,  and  promises  to 
deliver  them  to  the  consignee,  or  his  order.*  Of  this  there  are 
Usually  several  duplicates ;  of  which  one  is  delivered  to  the 
ci^tain,  one  kept  by  the  shipper  of  the  goods,  and  one  trans- 
mitted to  the  consignee.  This  instrument  being  only  the  evi- 
dence of  a  private  transaction  between  the  owner  of  the  goods 
and  die  captain,  does  not  carry  with  it  the  same  degree  dl  au- 
thenticity as  the  charterparty. 

7.  The  invoices^  which  contain  the  particulars  and  prices  of 
each  parcel  of  goods,  with  the  amount  of  the  freight,  duUcs,  and 
other  charges  thereon,  which  are  usually  transmitted  from  the 
shippers  to  their  factors  or  consignees.  These  invoices  prove 
by  whom  the  goods  were  shipped,  and  to  whom  consigned* 
They  carry  with  them,  however,  but  little  authenticity,  being 

'    easily  fabricated,  where  fraud  is  intended. 

8.  The  log-book,  or  ship's  journal,  which  contains  an  accurate 
account  of  the  ship's  course^  with  a  short  history  of  every  oc- 
currence during  the  voyage.  If  this  be  faithfully  kept,  it  will 
throw  greai  light  on  the  question  of  neutrality.  If  it  be  in  any 
I  cspect  fabricated,  this  may^  in  general,  be  easily  detected* 

12 
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9.  The  bill  of  health,  which  is  a  certificate^  properly  anthen-  < 
ticated,  that  the  ship  comes  from  a  place  where  no  contagious 
distemper  prevails,  and  that  none  of  the  crew,  at  the  time  of 
her  departure,  were  infected  with  such  distemper.  This  bill  of 
health  is  generally  found  on  board  of  ships  coming  from  the 
Levant,  or  from  the  coast  of  Barbary,  where  the  plague  so  fre- 
quently prevails.  (1) 

Upon  the  subject  c^  the  ship's  documents,  it  is  to  be  observed, 
that,  though  by  the  law  of  nations,  the  want  of  some  of  these 
papers  may  be  taken  as  strong  presumptive  evidence^  yet  the 
want  of  none  of  them  amounts  to  conclusive  evidence  against  a 
ship's  neutrality.  (2) 
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(1)  As  to  bill  of  health,  see 
Levi  ▼.  Costerton,  Holt's  C.  N.  P. 
167.  Beawes,  Lex  Mer.  6  ed« 
]  vol.  369.  Pope  on  Customs, 
dtle7. 


(2)  8  Term  Rep.  434. 437. 562. 
Le  Cheminant  v.  Pearson,  4  Taunt. 
367.  Mayne  and  Webber,  Parke, 
363. 
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CHAP.  X. 

Of  the  Dispensations  with  the  legal  Effect  qf  Warvpm  As 
Commerce  qf  Belligerents  and  Neutrals^  by  Passports, 
Licences,  Orders  in  Council^  and  Temporary  Sto- 
tutes.  (1) 

TT A. VINO9  in  the  preceding  chapters^  considered  the  legal 
effect  of  war  upon  the  commerce  of  belligerents,  prohi- 
biting all  trading  between  them^  and  the  reciprocal  right  of  cap- 
turing each  other's  property,  and  how  far  neutrals  are  aflfected 
by  the  hostilities  that  exist  between  other  powers ;  we  will,  in  this 
chapter,  consider  those  dispensations,  with  the  exceptions^ 
by  virtue  of  proclamations,  letters  of  passport,  licences,  and 
orders  in  council,  founded  either  on  the  King's  prerogadre,  or 
on  some  act  of  parliament.  We  have  several  times  had  occasion 
incidentally  to  observe,  that,  notwithstanding  the  general  prohi- 
bition, it  has  been  the  custom  to  grant  diq)ensations  from  the 
general  rule  in  peculiar  circumstances  of  policy  or  hardshipr 
These  dispensations  are  sometimes  general,  extending  to  a 
whole  dass  of  cases ;  and  sometimes  particular,  affecting  only 
individual  adventures.  The  general  dispensations  are  of  two 
descriptions — ^by  the  permission  of  the  King,  and  by  acts  of 
parliament  The  first  are  usually  issued  in  council,  and  vaiy, 
of  course,  from  time  to  time  with  the  exigencies  of  the  state. 
The  acts  of  parliament  for  temporary  purposes  of  public  conye- 
nience  are  passed  from  time  to  time^  usually  to  last  till  the 
termination  of  the  war,  or  for  some  other  more  definite  period, 
and  by  which  the  general  strictness  of  the  commercial  code^ 
and  more  particularly  of  the  navigation  law,  is  for  a  while^ 
suspended.  The  dispensations  of  a  particular  nature,  are 
chiefly  of  two  kinds,  passports  and  licences.  We  mJl  JM 
consider  those  dispensations  which  the  EJng,  by  virtue  of  his 
prerogative,  may  grant;  and  «^cm<%,  those  founded  on  parti-^ 
cular  acts  of  parliament. 


(1)  See  division  of  the  subject,  ante  377. 


Ch.10.]     ,     Of  Oie  Dispensation,  ^.  491 

The  King  is  usually  denominated  the  arbiter  of  commerce' (1),  x-  Of  Dispeon- 
Xbe  King)  with  the  advice  of  his  council^  has  the  rjght  of  re-  k^vpi^ 
gulaXing  the  commerce  of  this  kingdom,  except  where  there  8»tive. 
ba,Ye  been  particular  provisions  made  by  statute,  over  which  he  Pwdimnkw, 
has  no  authority  (2).    It  was  formerly  a  doctrine  generally  pre- 
^Talent,  that  the  proclamations  of  the  King  were  of  equal  force 
with,  the  statute  law ;  and  an  enactment  declaratory  of  the  prin- 
ciple thus  assumed  was  passed  in  the  year  1 539  (S).    This  statute^ 
which  was  enforced  by  34  8c  35  of  H.  8.  c.  23.  declared,  that 
the  King,  with  the  advice  of  his  council,  might  set  forth  pro- 
clamations und€|  such  penalties    and  pains  as  should  seem 
necessary,  which  should  be  observed  as  if  they  were  made  by  act 
of  parliament;  and   though  there   was  a   proviso,    that    this 
aboiild  not  be  prejudicial  to   any  person's  inheritance,  offices^ 
liberties,  chattels,  or  life,  yet  that  reservation  was  little  better 
than  a  nullity,  when  the  statute  immediately  proceeded  to  enact, 
that   whosoever  should   willingly   offend    i^ainst    any    article 
contained  in  the  said  proclamations,  he  should  pay  such  fiar- 
feitures,  or  be  so  long  imprisoned,  as  should  be  expressed  in 
the  aaid  proclamations ;  and  that  if  any  offender  should  depart 
the  realm  to  avoid  answering  the  offence,  he  should  be  adjudged 
a  traitor.    Happily,  however,  these  provisions  no  longer  exist 
to  disgrace  the  code  of  British  jurisprudence^     If  they  had 
continued,   the   constitution,  of  which  we  are  now  so  proud, 
wocdd  be  but  one  degree  removed  from  an  absolute  despotism; 
and  the  Parliament,  instead  of  enjoying  the  exclusive  right  of 
legishition,  would   possess  but  a  legislative  power  concurrent 
with  that  of  the  King  in  his  sole  capacity  (4).    This  obnoxiMis 
act  was  formally  repealed  in  the  commencement  of  the  reign  of 
£dward  VL  (5) ;  and  at  this  day,  especially  since  the  1  W.  &  M. 
Bess.  2.  c.  2.,  the  prerogative  of  the  King,  with  regard  to  pro* 
dbmations  and  other  acts,  extends    only  where  it  does   not 
interfere  with  the  statutes,  or  the  common  law  of  the  land  (6) ; 
gnrl  in  Coke's  Reports  (7),  it  is  said,  that  the  King  cannot,  by 
his  proclamation,  make  a  thing  unlawful  which  was  before  lawful^ 
and  therefore  nothing  will  be    punishable  after  proclamation         , 


(1)  1  Bla.  Com.  273.  (5)  1  Bdw.  6.  c.  12. 

(2)  2  East,  296.     1  Taunt.  227.  (6)  12  East,  296.     1  Tsaht. 

(3)  31  H.  8.  c.  8.  &  see  The  227. 

mas  ▼.  Sorrell,  Vaughan  345.  (7)  12  Co.  75. ;  but  see  Hob. 

(4)  4  Hume  Hist.  196,  7.    6  251.   Bac.  Ab.PrerogatiTe,p.549. 
Hume  Hbt.  52.  4  Mod.  17%    11  Bast,  138. 
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whicSi  was  not  so  before  (1).  But  with  this  limitation,  there  is 
stillleft  to  the  King  a yery  extensive  power.  He  may,  by  virtae 
of  his  prerogative,  declare  war  or  makepeace;  may  grant  lettors 
of  marque  and  reprisal,  and  licences  dispensing  with  the  rigour 
of  war,  passports  and  letters  of  safe  conduct  (2).  He  may  pro- 
mulgate blockades  according  to  his  direction  of  the  national 
force ;  he  may  also  make  new  declarations  of  contraband^  when 
articles  come  into  use  as  implements  of  war,  which  were  before 
innocent;  he  may  relax  from  the  utmost  rights  of  war,  and  from 
its  extreme  severities  (S).  What  is  termed  the  war  prerogative 
of  die  King  is  created  by  the  perils  and  exigencies  of  war  for 
the  public  safety,  and  by  its  perils  and  exigencies  is  therefore 
limited.  The  King  may  lay  on  a  general  embargo,  and  may  do 
various  other  acts  growing  out  of  sudden  emergencies ;  but  in 
all  these  cases  the  emergency  is  the  avowed  cause,  and  the  act 
done  is  as  temporary  as  the  occasion ;  the  King  cuinnot  change, 
by  his  prerogative  of  war,  either  the  law  of  nations  or  the  law 
of  the  land^  by  general  and  unlimited  r^ulations.  (4) 

With  respect  to  passports  and  safe  conducts,  it  is  observable 
that  the  subject  of  a  king  in  amity  mayin  general,  and  subjecttothe 
regulations  under  the  dien  acts,  come  into  this  kingdom  without 
licence  or  safe  conduct  (6) ;  but  no  subject  of  a  king  in  enmity 
^ith  the  king  of  EIngland,  can  come  into  the  kingdom  vrithout  the 
king's  'licence  and  safe  conduct.     Srfe  conducts^  according  to 
divers  ancient  statutes,  must  have  been  granted  under  the  king's 
great  seal  and  enrolled  in  chancery,  or  else  were  of  no  eflfect.< 
the  king  being  supposed  the  best  judge  of  such  emergencies  as 
may  deserve   exception  from  the  general  law  of  arms.     But 
passports  under  the  king's  sign  manual,  or  licences  from  his  am- 
bassadors abroad,  are  now  usually  obtained,  and  are  allowed  to 
be  of  equal  validity  (7);  and  the  violation  of  the  protection  afforded 


(1)  Chalmers,  Col.  Op.  vol.  2. 
244.  Com.  Dig.  Prerogative, 
D.  3, 4. 

(2)  Com.  Dig.  Prerogative. 

(3)  Lord  Erskine's  speech, 
March  8,  1808,  on  Orders  in 
Cduncil,  10  Cobbetrs  Pari.  Deb. 
958,  9. 

(4)  Lord  Erskine's  .  speech, 
March  8,  1808>  on  the  Orders  in 
Council,  10  Cobbett's  Pari.  Deb. 
961. 

(5)  As  to  these  10  geDeral,  see 


Beawes,  Lex  Mer.  6  ed.  394. 
Com.  Dig.  Prerogative,  B.  5. 
Jacob's  Law  Diet,  tides  *«Psss- 
port.  Safe  Conducts  ;*'  and  Pos- 
tlew.  Diet,  and  Montefiori's  Diet, 
same  titles.  Pardessus,  3  torn.  269. 

(6)  Calvin's  Case,  7  Co.  21  h. 
As  to  alien  regulations^  see  ante, 
143,4. 

(7)  1  Bla.  C.   7.  page   252. 
I  Beawes  394.  Vatt.  41 6.    Cob- 
bett's St.  Trials,  vol.  2. 583.  Com. 
Dig.  Prerogative,  B.  5. 
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by  letters  of  safe  conduct  or  by  a  passport^  is  a  contempt  of  the 
king's  authority,  and  punishable  as  a  misdemeanor.  ( 1 ) 

The  tetmpas^ri,  says  Vattel  (2),  is  used  on  ordinary  occar 
sions  when  speaking  of  persons  who  lie  under  no  particular  ex- 
ception as  to  passing  and  repassing  in  safety,  and  to  whom  it  is 
only  granted  for  greater  security,  and  in  order  to  prevent  all 
debate,  or  to  exempt  them  from  some  general  prohibition.     A 
safe  conduct  is  given  to  those  who  otherwise  could  not  safely 
pass  through  the  places  where  he  who  grants  it  is  master;  as 
for  instance,  to  a  person  charged  with  some  misdemeanor,  or  to 
4m  enemy  (5).     Oi  safe  conducts^  Vattel  expresses  himself  to  the 
following  efiect  (4) :  ^^  All  safe  conducts,  like  every  other  act  of 
supreme  command,  emanate  from  the  sovereign  authority ;  but 
the  prince  may  delegate  to  his  officers  the  power  of  granting 
safe  conducts,  and  they  are  invested  with  that  power  either  by 
an  express  commission,  or  by  a  natural  consequence  of  the 
nature  of  their  functions.     A  general  of  an  army,  from  the  very 
nature  of  his  post,  can  grant  safe  conducts,  and  as  they  are 
derived,  though  mediately  from  the  sovereign  authority,  the  other 
generals  or  officers  of  the  same  prince  are  bound  to  respect  thenu 
The  person  named  in  the  safe  conduct  cannot  transfer  hi&'pri" 
vUege  to  another;  for  he  does  not  know  whether  it  be  a  matter 
of  indifference  to  the  grantor  of  the  safe  conduct,  that  another 
person  diould  use  it  in  his  stead ;  and  so  far  from  presuming  that 
to  be  the  case,  he  is  even  bound  to  presume  the  contrary,  on 
account  of  the  abuses  which  might  thence  result;  and  he  cannot 
assume  to  himself  any  farther  privil^^e  than  was.  intended  for 
him.    If  the  sitfe  conduct  is  granted,  not  for. persons,  but  for 
certain  effectSf  those  effects  may  be  removed  by  others  besiides 
the  owner.    The  choice  of  those  who  remove  them  i^  indifferent, 
provided  there  do  not  lie  against  them  any  personal  exception, 
sufficient  to  render  them  objects  of  just  suspicion  in  the  eye  of 
him  who  grants  the  safe  conduct,  or  to  exclude  them  from  the 
privilege  of  entering  into  his  territories.      He  who  promises 
security  by  a  safe  conduct,  promises  to  afford  it,  whenever  he 
.has  the  Command ;  not  only  in  his  own  territories,  but  likewise 
in  every  place  where  any  of  his  troops  may  happen  to  be;  and 
■      ■■ ■■■■■■■■  I  ■  ■       -  ■  ■         ■  1 1        ■ 

(1)  Coin.Dig.Prerogative,B-3.  Safe-conducts  are  applicable  also  to 
£•  8.    4  Bla.  Com.  ^S,  9.  Licences.  See  Vattel,  b,  3.  ch.  17. 

(2)  Vattel,  b.  3.  c.  17.  s.  265.  8.  266. 

(3)  Several  of  the  poinu  relating        (4)  Vatt.  b.  3.  ch*  17.  s.  266. 
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lie  18  bound  not  only  to  forbear  violating  that  secority  either  by 
himselF  or  his  people,  bat  also  to  protect  and  defend  the  person 
to  whom  he  has  promised  it,  to  punish  any  of  his  subjects  who 
liave  oflered  him  yiirience,  and  oblige  them  to  make  good  the 
damage.  As  die  right  arising  from  a  safe  conduct  proceeds 
entirely  from  the  will  of  him  who  grants  it,  that  will  b  the 
standard  by  which  the  extent  of  the  right  is  to  be  measured ; 
and  the  wiU*  is  discoverable  in  the  object  for  which  the  safe  con- 
duct was  granted ;  consequently,  a  person  who  has  barely  ob- 
tained permission  to  go  ceway^  does  not  then  derive  a  right  to 
come  back  again;  and  a  safe  conduct  granted  for  the  simple 
peusage  through  a  country,  does  not  entitle  the  bearer  to  repass 
through  it  on  his  return.  When  the  safe  conduct  is  granted  for 
a  particular  business,  it  must  continue  in  force  until  that  business 
is  concluded,  and  the  person  has  had  time  to  depart ;  if  it  is 
q>ecified  to  be  granted  fer  a  journey,  it  will  also  serve  for  the 
petson's  return,  since  both  passage  and  return  are  included  in  a 
journey.  As  this  privil^e  consists  in  the  liberty  of  going  and 
coming  in  safety,  it  difiers  from  a  permission  to  settle  m  any 
particular  place,  and  consequently  cannot  give  a  ri^t  to  stop 
any  where  for  a  length  of  time,  unless  on  some  special  buaness, 
in  consideration  of  which  the  safe  conduct  was  asked  and  granted, 
A  safe  conduct  g^ven  to  a  traveller  naturally  includes  his  baggage 
or  his  clothes,  and  other  things  necessary  for  his  journey,  with 
even  one||or  two  domestics,  or  more,  according  to  the  rank  of 
the  person.  But  in  all  these  respects,  as  well  as  in  the  others 
which  we  just  noticed,  the  safest  mode,  especially  when  we  have  to 
do  with  enemies  or  other  suspected  perscms^  is  to  specify  and 
distinctly  enumerate  the  particulars,  in  order  to  obviate  every 
difficulty ;  accordingly,  such  is  the  practice  which  at  present  pre- 
vaUs ;  and  in  granting  safe  conducts,  it  is  the  custom  expressly 
to  include  the  baggage  and  domestics*  A  safe  conduct  grren 
for  a  stated  term  expires  at  the  &id  of  the  term  specified  therdn, 
and  the  bearer,  if  he  does  not  retire  before  that  time,  may  be 
arrested  and  even  punished  according  to  circumstance  especially 
if  he  has  given  room  for  suspicion  by  an  affected  delay ;  but  if 
forcibly  detained^  as  by  sickness,  so  as  to  be  unable  to  d^)ait  in 
time,  a  proper  respite  should  be  allowed  him ;  for  a  promise  of 
security  has  been  made  to  him^  and  though  it  was  made  only  for 
a  limited  time,  it  is  not,  by  any  fiiult  of  his  own  that  he  has 
been  prevented  from  departing  within  the  term.  The  case  U 
di&rent  from  that  of  an  enemy  coming  into  oar  country  during 
a  tiiice;  to  the  latter  we  have  made  no  particular  promise ;  he  at 
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his  own  peril  takes  adTantage^of  a  general  liberty,  allowed  by 
the  sQspensioo  of  hostilities.  All  we  have  promised  to  the 
enemy,  is  to  forbear  hostilities  for  a  certain  time,  and  at  the 
expiration  of  that  term  it  is  a  matter  of  importance  to  na,  Ihat 
we  be  at  liberty  to  let  the  war  freely  take  its  course,  without 
beiDg  impeded  by  a  rariety  of  excuses  and  pretexts.  The  safe 
conduct  does  not  expire  at  the  decease  or  deposition  of  him  who 
granted  it ;  for  it  was  given  in  virtue  of  the  sovereign  authority, 
which  never  dies,  and  whose  efficacy  exists  independent  oi  the 
person  entrusted  with  the  exercise  of  it  It  is  with  this  act  as 
with  oiher  ordinanees  of  the  public  power ;  their  validity  or  dura- 
tion does  not  depend  on  the  life  of  him  who  enacted  them,  m^ess 
by  their  very  nature,  or  by  e3q>ress  declaration,  they  vt^  per- 
smially  confined  to  him.  The  successor  nevertheless  may  revoke 
a  safe  ccmdnct  if  he  has  good  reasons  for  the  revocation ;  even 
he  who  has  granted  it  may  on  like  case  revoke  it,  nor  is  he 
always  oblig^  to  make  known  his  reasons.  Eveiy  privil^e 
when  it  becomes  detrimental  to  the  state  may  be  revoked;  a 
gratuitous  privilege,  purely  and  simply;  a  purchased  privil^^e;, 
4ni  giving  an  indemnification  to  the  parties  concerned.  But  a 
safe  conduct  is  not  to  be  converted  into  a  snare ;  if  it  be  revoked^ 
the  bear^  must  be  allowed  time  and  liberty  to  depart  in  safety. 
If  he,  like  any  other  traveller,  be  detained  fi>r  some  time  in  ofitt 
to  prevent  his  carrying  intelligence  to  the  enemy,  no  ill-treat- 
ment is  to  be  ofiered  him,  nor  is  he  to  be  kept  longer  than 
while  the  reasons  for  his  detention  subsist.  If  a  safe  conduct 
GontaiBS  this  clause^  ^  for  such  time  as  we  shall  think  fit,'  it  gives 
only  a  precarious  right,  and  is  revocable  every  moment ;  but 
imtil  it  has  been  expressly  revoked,  it  remains  valid.  It  expires 
on  the  death  of  him  who  gave  it,  who  from  that  moment  ceases 
to  vnH  the  continuation  of  the  privQ^;  but  it  must  always  be  . 
understood,  that  when  a  si^  conduct  expires  in  this  manner,  the 
bearer  is  to  be  allowed  a  proper  time  for  his  safe  departure.'^ 
Safe  conducts  are  more  usually  granted  by  land,  licences  by  sea. 

There  is  a  peculiar  description  of  protection  called  a  Medi*  MeditemiMn 
ierramean  pasSj  which,  as  it  materially  afiects  a  considerable  ^""^'(O 
branch  of  our  commerce,  by  protecting  British  vessels  from  the 
dqnedations  of  the  piratical  cruisers  of  the  States  of  Barbaiy, 


(I)  See  History  of  this  Protec-  4  Anders.  Hist.  Com.  70.  Pope» 
tlon,  2  Ree?es  406.  Macpher-  title  23.  Beawes,  Lex  Mer.  6  ed. 
sob's  Ann.  Com.  voL  3. 412.  593.    394,  5. 


4Q6  Of  the  Dispensation  [Ch.  10. 

here  deserves  more  particular  notice.    The  nature  of  a  Medi- 
terranean pass  has  been  thus  explained  (1) :     **  In  the  treaties 
that  have  from  time  to  time  been  made  with  the  diJBferent  Bar- 
baiy  States,  it  has  been  agreed  that  the  ftubjects  of  the  king  of 
Great  Britain  should  pass  the  seas  unmolested  by  the  cruisers 
of  those  states ;  and  for  better  ascertaining  what  ships  and  ves^ 
seb  belong  to  British  subjects^  it  is  provided  that  they  should 
produce  a  pass  under  the  hand  and  seal  of  the  lord  high  ad- 
mirali  or  the  lords  ccMnnussioners  of  the  admiralty.     In  pur- 
suance of  these  treaties,  passes  are  made  out  at  the  admiralty, 
^v^fftftining  a  vcry  few  words  written  on  parchment,  with  orna- 
ments at  the  top,  through  which  a  8Coll<^)ed  indenture  is  made ; 
the  scolloped  tc^  are  sent  to  Barbary,  and  being  put  in  pos- 
session of  their   cruisers,  the  commanders   are  instructed  to 
suffer  all  persons  to  pass  who  have  passes  that  will  fit  these 
scolloped  tops.     The  protection  afforded  by  these  passes  is  such 
that  no  ships  which  traverse  the  seas  frequented  by  these  rov^ 
ever  &il  to  furnish  themselves  with  them,  whether  in  the  trade 
to  the  Ea&t  Indies,  Afiica,  or  the  Levant,  or  in  the  trade  to  Spain, 
Italy,  or  any  part  of  the  Mediterranean;  and  from  the  more 
particular  need  of  them  in  the  latter,  they  no  doubt  obtained 
the  name  of  Mediterranean  passes.     For  the  accommodation  of 
merchants  in  distant  parts,  blank  passes,  signed  by  the  lordsof 
the  admiralty^  are  lodged  with  the  governors  abroad,  and  with 
the  British  consuls,  to  be  granted  to  those  who  comply  with  the 
requisites  necessary  for  obtaining  them.     As  this  piece  of  secu- 
rity is  derived  wholly  from  the  stipulations  made  by  the  Crown 
with  a  foreign  power,  the  entire  regulation  and  management  of 
it  has  been  under  the  direction  of  his  Majesty,  who  with  the 
advice  of  his  privy  council  has  prescribed  the  terms  and  condi* 
tions  upon  which  these  passes  shall  be  granted.     Among  others 
are  the  following;  tbey  are  to  be  granted  for  none  but  Brittsh- 
built  ships,  or  ships  made  free,  navigated  with  a  master  and 
three-fourths  of  the  mariners  BritLsh  subjects,  or  foreign  protes- 
tants  made  denizens.     Bond  is  to  be  given  in  JtSOO  if  the  vessel 
is  under  one  hundred  tons,  and  in  ^500  if  it  is  of  that  or 
more,   for  delivering  up  the  pass  within  twelve  months,  unless 
in  the  case  of  ships  trading  from  one  foreign  port  to  another, 
and  such  passes  need  not  be  returned  in  less  than  three  years. 
The  rules  and  orders  under  which  Mediterranean  passes  are  now 
granted  were  made  by  the  King  in  council,  on  14th  June  1722, 


(I)  »eev?s,  2ed,  ^06, 
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and  cm  £8th  August  1776}  upon  representations  made  by  the 
board  of  adndralty  of  the  abuses  then  practised.  It  has  been 
found  expedient  at  the  conclusion  of  a  war^  and  sometimes  during 
a  peace,  to  recal  and  cancel  all  passes  that  have  been  issued,  and 
to  issue  others  in  a  new  form.  This  has  been  done  for  two 
reasons:  Firsts  that  these  useful  instruments,  by  various  means, 
either  accidental  or  fraudulent,  came  into  the  hands  of  foreigners, 
who,  under  cover  of  thenu  carried  on  in  security  a  trade 
which  otherwise  would  belong  to  British  subjects,  and  which 
had  been  purchased  by  the  Crown  at  the  expence  of  keeping 
up  this  sort  of  alliance  :  Secondly^  that  the  Barbary  States  com-  * 
plained  that  adhering  to  the  rule  of  fitting  the  other  part  of  the 
indenture  to  the  passes,  they  were  obliged  to  sufier  ships  to  pass 
that  did  not  belong  to  British  subjects.  For  these  reasons  the 
passes  were  called  in,  in  the  years  1722,  1729,  1750,  1765, 
1776,  1783,  and  in  1802,  and  new  ones  issued.  ^  By  4  G.  2. 
e.  18.  it  b  made  felony  without  benefit  of  clergy  (1)  to  forge, 
counterfeit,  or  alter,  or  utter  false  Mediterranean  passes ;  and 
such  offences  committed  out  of  the  kingdom  may  be  prosecuted 
in  aoy  country. 

With  respect  to  licenctSj  it  was  observed  by  Sir  William  Scott,  Of  LicencM, 
that  '^  it  is  indubitable  that  the  Kong  may,  if  he  pleases,  give  an  ^^xwA.  ^^' 
enemy  liberty  to  import;  he  may,  by  his  prerogative  of  declaring 
peace  and  war,  place  the  whole  country  of  Holland  in  a  state 
of  amity ;  and  dfortiai^  he  may  exempt  any  individual  from' the 
operati<>n  of  a  state  of  war.''  (2)  But  the  licence  to  enable  an 
enemgf  to  import  goods  must  be  express,  for  an  enemy  will  not 
be  protected  by  a  general  licence  (8) ;  and  it  has  been  held  that 
a  licQQoe  to  certain  named  British  subjects,  on  behalf  of  themselves 
and  others,  will  not  lq;alize  an  export  of  the  goods  of  an  alien 
enemy  (4);  and  it  has  not  been  usual  to  grant  licences  to  an 
enemy  (5).  However,  the  court  of  Common  Pleas  held  that 
under  a  licence  to  a  British  merchant  by  name,  in  behalf  of 
himself  and  ethers,  to  export  goods  to  P.  and  to  import  a  cargo 

(1)  But  now  with    benefit  of        (3)  1  Acton's  Rep.  313.  322. 
d<^>  52  Geo.  3.   c.  143.  B.  1.    328. 

Pope»  title  25.  (4)  Menuett  v.    Bonham^    15 

(2)  Per  Sir  Wm.  Scott,  in  Hoff-  East,  477. ;  but  see  Feisc  v.  Bell, 
nun{^8  case,  2  Rob.  Hep.  162.;  see  4  Taunt.  4.     Hagedom  v.  Reid, 
also  1  Acton's  Rep.  3 1 3.  322. 328.  1  M.  &  S.  567.   De  Tastet  v.  Tav- 
aad  per  Lord  Elleoboroiigh,  in  lor,  4  Taunt.  233. 
Mennettv.Bonham«15East,493.  (5)  Phillimore,    2  edit.  0.  in 

notes,  and  Preface  xz.  zxi. 
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thence,  an  alien  enemy  laay  lawfully  be  intenvled  in  Che  mxpaH 
cargo,  as  well  as  the  in^xut  eai^  (1 ) ;  and  it  was  ^Ucided  in  die 
JCing^s  Bench,  that  a  licence  to  J.  H.  of  London,  meishaiit,  m, 
beiudf  of  himself  and  British  or  neotral  merehante,  to  iaqieita 
cai^  from  certain  limits  within  which  an  eBemjr^s  poit  is 
situate,  in  any  vessri  bearing  any  flag  except  the  Fvendi,  wSl 
pratect  ships  tnuling  from  that  port  in  mhidk  ships  I.  H.  and  an 
alien  enemy  are  jointly  interested,  and  that  therefore  soeh  mtawst 
was  insiM*able  (9).  The  right  of  granthig  these  licences  is  esta- 
Uirfied  by  the  common  law  (S) ;  and  in  the  case  of  Vacu^nk 
V.  Whitfflore  (4),  Lord  Eileaborough  said,  thoi^h  the  Kiag 
may,  at  ciNnmon  law,  licence  a  trading  with  an  enemy's  conntipy, 
yet  he  may  also  qualify  his  license ;  in  which  case  the  parte 
seeking  to  protect  themselves  under  it  mnat  confiMm  to  h$ 
F^ulations.  The  nature  of  thes$e  licences  is  dearly  eKpIdned^ 
and  certain  rules  for  liieir  construction  most  ably  laid  down, 
in  the  case  of  the  Gosmop(dite  (5),  where  Sir  William  Scott  said, 
^*  A  licence  is  a  high  act  of  sovereingty ;  an  act  immeciiatriy 
proceeding  Crom  the  sovereign  authori^  of  the  state  wUdi 
is  alone  competent  to  decide  on  all  the  consideratieiis  of  eoni<- 
mercial  and  political  expediency,  by  which  such  an  exception 
from  the  ordinary  consequences  of  war  must  be  eontrcMded. 
Licences  being  then  high  acts  of  sovereignty,  they  aire  neoessariy 
sUictijutis^  and  mast  not  be  carried  fiuther  than  the  kitenlJaBrf 
the  great  authority  which  grants  them  may  be  supposed  4o 
extend.  I  do  not  say  that  they  are  to  be  construed  wiA  pedastie 
accuracy,  or  that  every  small  deviation  should  be  held  to  vldfete 
the  fair  e0bct  of  them.  An  excess  in  the  quanti^  of  gocids 
pepfhitted  might  not  be  considered  as  noxious  to  any  esEtent 
A  variation  in  the  quality  or  substance  of  Ae  goods  might  be 
more  significant,  because  a  liberty  assumed  of  inciting  one 
species  of  goods  under  a  licence  granted  to  import  anoAer, 
might  lead  to  very  dangerous  abuses.  In  several  cases  of  hceoees, 
this  court  has  had  occasion  to  observe,  that  arddes  have  beeo 
introduced  which  might  interfere  with  our  own  mannfiK^tnres; 
not  merely  raw  materials  for  the  necessary  employment  of  the 
skill  and  labour  of  British  artisans,  but  the  finished  prodactioBS 
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<1)  Fewev.iWI,  4  Taunt.  4.  (3)  2  Rdl.  Abr.  173.  irf.  S. ; 

(2)  Hagedo«k  v.  Reid,  1 M.  &  S.  and  8  Tenii.  Rep.  5W.  Ct)m.  D^. 

567.  id.  217.  220  ;  and  see  HuJl-  Prcregatire. 
ii^aii  ^.  Whitmore.  3  M  &  8. 337.,        (4)  1  East,  476. 

m  which  all  tke  authorities  were  I    (5)  4  Rob.  Rep  H. 
considered. 
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^  foreign  iadustry  and  iurt»  which  might  caiae  in  competition 
with  tiiose  of  our  own  $  and  it  has  been  observed,  not  without 
surprise^  that  some  licences  themselves  have  given  a  countenance 
to  this  practice.    Where  the  licences  have  expressly  permitted 
the  iotroduction  of  such  goods,   this  court  cannot  take  upon 
itself  to  withhold  from  the  mdividual  the  benefit  of  such  licences, 
however  obtained;  but  it  will  always  consider  it  to  be  its  duty 
to  look  to  the  licence  for  the  enumeration  of  the  goods  that  are 
to  be  protected  by  it.    In  the  present  case  it  appears,  that  tlie 
tenos  of  die  licence  have  not  been  followed  in  this  respect    Here 
if  a  licence  for  barilla,  wool,  liquorice^  ordiilla  wood,  and  dying 
wood ;  yet  there  are  other  articles,  a  considerable  quantity  of 
wine  aiad  sooie  hides  on  board.    It  i«  said  that  these,  compara- 
tively with  the  burthen  of  the  vessel,  form  but  a  very  trifling 
pivt  of  the  cargo.    Be  the  quantity  what  it  may,  it  ought  to  have 
b«sen  provided  for  in  the  enumeration  which  the  merchant  sub- 
nitted  to  the  discretion  of  government  when  he  applied  for  his 
licence.    As  it  now  stands,  I  must  consider  this  part  of  the  cargp 
#s  totidly  denuded  of  any  authority  ^  under  the  licence,   and 
tfacrefore  subject  to  condemnation.'    The  same  point,  as  to  the 
nature  of  the  i^ticles  constituting  the  cargo,  was  again  decided 
in  the  case  of  the  Vriendschap  (1).    The  question  turned  upon 
a  quantity  of  barilla  sent  from  London  to  Rouen ;  tlie  claimants 
had  obtained  a  licence  to  export  certain  enumemted  articles 
tfaither«  but  barilla  was  not  induded  in  that  licence :  Sir  William 
Seott  condemned  it   ^  The  shipper,"    said   he,   *^  obtaiue   a 
lioenoe,  which  is  a  thing  sirkiiJuriSf  to  be  obtained  by  a  £ur 
aad  eandid  representation,  and  to  be  fairly  pursued.    Is  this  a 
bit  execudon  of  the  licence  ?  I  cannot  think  it  is.  It  is  certainly 
a  good  logical  rule,  not  to  argue  ab  abusu  contra  iMtim;  but  if  it 
is  dear  that  the  abuse  would  be  certain  and  frequent,  and  im« 
passable  to  'be  prevented  in  numerous  cases  which  must  occur, 
then   the  abuse  so  probable^  certain,  and  frequent,  is  a  fair 
mqgament  against  the  allowance  of  the  practice.    If  the  Court 
is  oQBTinced,  that,  out  of  a  thousand  instances,  there  would  be 
BMie  hundred  ajo^  ninety-nine  of  abuse,  in  opposition  to  one 
fiiir  aod  bondjide  execution  of  such  an  intention  as  is  here 
all^ged^  it  is  reasonable  to  conclude,  that  such  a  practice  would 
not  be  permitted.    If  this  could  be  admitted,  what  has  any 
Britisli  merchant  to  do^  but  to  put  articles  of  any  sort  on  board 
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under  such  pretences  ?    and  how  is  it  possible  to  prevent  them 
from  going  without  molestation  into  the  hands  of  the  enemy?' 

Another  material  circumstance  in  all  licences  is  the  limitaium 
of  time  in  which  they  are  to  be  carried  into  efiect ;  for  as  it  is 
within  the  view  of  government,  in  granting  these  licences,  to 
combine  all  commercial  and  political  considerations,  a  oodudo- 
nicadon  with  the  enemy  might  be  very  proper  at  one  time,  and 
at  another  very  unfit  and  highly  mischievous;  it  mig^t  be  highly 
proper  in  1799,  and  highly  inexpedient  in  1801.  Time  there- 
fore appears  to  be  a  very  important  ingredient ;  if  the  par^ 
takes  upon  himself  to  extend  the  term  of  the  licence^  in  this  re- 
pects  it  would  be  a  licence  not  reasonably  assumed  (1).  Two 
circumstances  are  required  to  give  due  e£Rect  to  a  licence :  first, 
that  the  intention  of  the  grantor  shall  be  pursued ;  and  secondly, 
that  there  shall  be  an  entire  bonajides  on  the  part  of  the  user  (2) ; 
but  where  a  licence  was  limited  to  be .  in  force  until  the  d9tfa  of 
Sept,  and  the  ship  did  not  sail  from  the  foreign  port  till  the  4th 
of  Oct.,  it  appearing  that  the  goods  were  loaded  on  board  by 
the  12th  of  Sept.,  and  the  adventure  was  then  bond  fide 
prosecuting  under  the  licence,  this  was  held  legal.  (S) 

But  these  are  not  all  the  particulars  in  which  a  licence  is  con- 
strued strictly  by  the  courts :  the  part  of  shipmetU  also  appears 
to  be  of  moment.  In  the  case  of  the  Twee  Gebroeders  (4), 
it  appeared  that  the  vessel  had  obtained  a  licence  for  the  pur- 
pose of  bringing  away  a  cargo  from  Bourdeaux  to  any  port  of 
this  kingdom.  The  parties  interested,  however,  thought  proper, 
without  any  commulicadon  with  government  to  change  this  licence, 
so  as  to  accommodate  it  to  a  voyage  from  the  port  of  St  Martin's: 
Sir  William  Scott  condemned  the  ship  and  cargo.  <*  It  has  been 
said,"  observed  he,  in  giving  judgment,  **  that  specific  liceoces  were 
at  the  time  obtained  for  the  purpose  of  carrying  on  this  trade  from 
St  Martin's,  and  that  the  deviation  cannot  therefore  be  considered 
as  contrary  to  the  policy  of  government ;  but  I  cannot  consider 
that  as  a  sufficient  excuse :  such  an  alteration  can  only  be  made 
upon  a  particular  representation,  leaving  government  to  judge  of 

.»^l^—  I  .III  ■  — »^l».  I  II  ,11      — ^M^— ^^^W^i^^,— — .^.^i^ 

(1)  Cosmopolite,  4  Rob.  Rep.  (3)  Schrooder  v.  Vaux,  15  East* 
12,  13.  Vandyck  v.  Whitmore,  52,  3.  Groning  v.  Crockett,  3 
1  East  473.    4  Rob.  13.  Campb.  83.  S.  P. 

(2)  Per  Sir  Wm.  Scott,  Cos-  (4)  1  Edwards,  95. 
mopolite,  4  Rob.  Rep.  12,  13. 
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Ae  term^  on  which  it  may  be  proper  to  comply  with  the  request. 
What  is  the  ground  of  the  policy  of  granting  licences  at  all, 
but  that  government  may  see  what  communication  is  going  on 
with  the  enemy :  and  therefore  I  do  not  think  that  a  case,  in 
which  the  real  port  is  not  disclosed,  does  come  within  that 
latitude  of  interpretation  which  the  necessities  of  commerce 
might  tolerate.  Parties  cannot  be  permitted  to  take  Ucences  for 
one  purpose  and  apply  them  to  another;  in  such  a  case  it  would 
be  going  beyond  the  powers  of  this  court  to  extend  its  protection." 

With  respect  to  the  limitation  of  the  use  of  the  licence  to  the 
precise  persons  for  whose  advantage  it  has  been  obtained,  some 
difierence  of  opinion  appears  to  have  prevailed.  In  the  case 
of  Defflis  V.  Parry  (1),  the  following  facts. wer^  proved: — A 
licence  had  been  granted  to  Messrs.  Bridge  and  Smith,  enabling  . 
themselves,  or  their  agents,  or  the  bearers  of  their  bills  of  lading 
on  board  six  ships,  to  import  certain  goods.  Other  persons,  by 
the  permission  of  Messrs.  Bridge  and  Smith,  had  imported 
goods  in  one  of  these  ships,  and  bills  of  lading  had  been  made 
out,  by  which  the  captain  undertook  to  deliver  the  cargo,  not 
to  Messrs.  Bridge  and  Smith,  but  to  the  shippers  or  their 
order:  the  shippers  accordingly  wrote  to  the  merchants  in 
London,  by  whom  they  were  employed,  enclosing  one  of  the 
bills  of  lading  indorsed  in  blank.  But  the  same  shippers  also 
indorsed  one  general  bill  of  lading  for  the  whole  cargo  to  Messrs. 
Bridge  and  Smith.  The  question  was,  whether  this  bill  of  ■ 
lading,  indorsed  to  Messrs.  Bridge  and  Smith,  who  evidently 
had  not  the  property  of  the  goods,  should  be  considered  as  the 
true  bill  of  lading,  or  only  as  a  fraudulent  paper  for  the  purpose 
of  protecting  the  property  of  those  who  were  not  within  the 
terms  of  the  licence  ?  Lord  Alvanley  thought  the  general  bill  of 
lading,  indorsed  to  Messrs.  Bridge  and  Smith,  sufficient  to 
protect  the  whole  transaction.  ^  I  have  no  difficulty,"  con- 
cluded his  Lordship,  "  in  saying,  that  it  was  the  intention  of 
government,  that  any  goods  which  should  come  to  this  country 
under  their  bill  of  lading,  and  with  their  permission,  should  be 
protected  by  the  licence.  I  believe  it  to  be  within  the  know- 
ledge of  government,  that  tliis  sort  of  use  is  made  of  the  licences 
granted  to  individuals.  We*  are  not  to  construe  the  acts  of 
government  strictly  against  the  merchants :  if  it  had  been  in- 


(1)  3  Bos.  and  Pul.  3.;   and    Hagedom   v.  Reid,     1  M.  &   S. 
5ee  Fcise  t.  Bell,     4  Tauut.  4.    567. 
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tendkid  that  the  Ucanee  should  have  been  more  eoi^ned,   f 
think  it  would  hare  been  so  expressed.     It  appears  to  me,  that 
a  fisdr  use  has,  in  this  instance*  been  made  of  the  licence,  the 
terms  of  which  fully  warranted  the  transaction."     Shortly  after 
this  decision,  a  case,  precisely  nmilar,  came  on  in  the  Admiralty 
Court  before  Sir  William  Scott,  who  decided  contrary  to  this 
judgment  of  the  Common  Heas.     This  was  the  case  of  the 
Jonge  Johannes  (I).     Messrs.  Bridge  and  Smith  were  the  otten>- 
sible  owners  in  this  case  also.     This  licence,  as  in  the  last  casc^ 
extended  not  only  to  themselves,  but  to  their  agents  and  to  the 
bearer  of  their  IhHs  of  lading;  and,  as  before,  a  general  bill  of 
lading  had  been  made  out  to  them,  while  there  were  other  bills  ef 
lading,  by  which  the  master  was  bound  to  deliver  the  several 
parcels  to  the  order  of  the  Dutch  shippers.     Sir  William  Scott 
thus  expressed  himself  upon  the  facts  of  this  case :  *^  Is  it  possible 
to  say  that  these  parties  come  under  either  of  the  descriptfons  of 
persons  mentioned  in  the  licence?     Bridge  and  Smith  are  cer- 
tainly not  the  importers,  because  the  real  and  eflective  bills  of 
lading  consign  the  goods  to  other  persons  ;  they  cannot  claim 
any  interest  before  the  court.     Are  the  claimants  the  agents  of 
Bridge  and  Smith  ?     Certainly  not :    that  house  appears  rather 
to  act  as  the  agents  of  these  persons,  and  to  have  no  original 
interest  in  the  shipment.     Then  the  only  possible  character  in 
which  the  claimants   can   stand  before  the  court,  is  that   of 
bearers  of  their  bills  of  lading,  as  deriving  a  title  from  biHs 
of  lading  transferred  from  Bridge   and  Smith.    There  was  a 
general  bill  of  lading  on  board,  consigning  the   property  to 
Bridge  and  Smith ;  but  it  appears  clearly  that  this  was  meant 
to  operate  only  as  a  formal  paper,  by  which  no  right  whatever 
was  to  be   conveyed;   there  being  other    bills  of  lading  on 
board,  by  which  the  master  was  bound  to  deliver  the  several 
parcels  to  the  order  of  the  Dutch  shippers.     Then  how  can  I 
restore  these  goods  under  either  of  these  tides  ?    The  only  per- 
sons^to  whom  I  am  authorised  to  restore,  are  Bridge  and  Smith 
as  importers,  or  their  agents,  or  persons  holding  their  bills  of 
lading,  and  claiming  under  bills  of  lading  which  Bridge  and 
Smith,  after  having  conducted  the  importadon  from  the  enemy 
on  their  own  account,  had  transferred  to  them.     Seeing  that 
there  is  no  apparent  violation  of  good  taith  towards  the  public 
in  the  parties  interested  in  this  claim,  I  am  sorry  to  be  obliged 
to  pronounce  that  there  is  no  character  in  which  they  can  receive 


(1)4  Rob.  Rep.  263  ;  and  see  Mennett  v.  Bonbam,  15  East,  477* 
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resliUitioik     The  great  principle  in  these  cases  is,  that  subjects 
are  not  to  trade  with  the  enemy,  without  the  special  permission 
of  the  government ;  and  a  material  object  of  the  controul  which 
gpfvemment  exercises  over  such  a  trade  is,  that  it  may  judige  of 
the  particular  persons  who  are  fit  to  be  entrusted  with  an  exemp- 
tion from  the  ordinary  restrictions  of  a  state  of  war  ( 1 ).     I  hardly 
conceive  I  am,  upon  any  principle,  warranted  to  declare,  that 
when  a  licence  is  granted  to  one  perton,  it  may  be  extended  to 
t^e  iHx>tectioa  of  all  other  persons  who  may  be  permitted  by  that 
person  to  take  advantage  of  it.'*     The  case  of  die  Aurora  (2)      > 
establishes  the  same  general  doctine  as  to  the  employment  of  the 
licence  by  the  party  to  v^hose  use  it  was  granted,  or  by  some 
person  legally  connected  with  him,  for  the  purpose  of  that  par- 
ticular transaction. 

The  licence  which  came  into  question  in  the  case  of  Timson 
and  Merac  (3)  was  very  liberally  construed  by  the  court  of 
King's.  Bench.     This  licence  was  proved  to  have  been  obtained 
for  Merac  and  Co.  and  other  British  merchants,  to  authorise  an 
ioaportation  of  brandy,  being  according  to  the  words  of  the  iiw 
strument,  the  property  of  the  said  persons,  or  some  of  them,  as 
might  be  specified  in  their  bills  of  lading.     Under  this  licence 
brandy  was  imported,  of  which  Merac  and  Co.  were  the  guaran- 
tees, but  in  which  they  had  no  absolute  property  of  tliei^  own. 
^  If,"  said  Lord  Ellenborough,  ^^  the  licence  had  only  extended 
to  cover  the  property  of  Merac  and  Co.  and  they  had  no  othet 
inter^t  in  the  goods  than  appears  upon  the  statement  of  this  case, 
it  might  have  been  contended  not  to  be  sufficient  to  cover  this 
adventure ;  but  it  included  other  British  merchants ;  and  it  after-* 
wards  says,  being  the  property  of  the  said  persons  or  some  of 
tbcan.     It  might,  indeed,  have  been  a  more  certain  means  of 
avoiding  fraud,  if  the  names  of  the  persons  really  interested 
were  specified  in  the  licence;  but  the  act  of  parliament  does  not 
require  this,  and  it  appeared  at  the  trial  that  the  licence  in  ques- 
tion was  in  the  common  form.     The  articles,  however,  licensed 
to  be  imported  are  specified, '  together  with  the  ship  and  the 
time ;  and  there  could  be  no  more  than  that  ship  could  contain 
in  one  cargo;  and  these  checks  seem  to  have  been  thought  suffi- 
cient for  the  purpose  in  view,  without  greater  particularity/* 

'  (I)  Se6  Argunent  in  the  Hen^        (3)  9  East,  25. ;  and  Me  Hixf* 
drick.     1  Acton's  Rep.  326.  don  v.  Reid,  1  M.  &  S.  5()7«    3 

(2)  4  Rob.  Rep.  218.  Campb.  377*  S.  C. 
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The  same  liberality  of  construcdon  appears  also  in  the  case  oT 
Rawlinson  against  Janson  (1).  A  licence  had  been  granted,  ex* 
tending  protiection  to  the  cargo  in  question,  upon  satis&ctory 
proof  been  made,  that  such  cairgo  was  really  shipped  by  or  under 
the  directions  of  Henry  Noden  or  his  agents,  for  the  purpose  of 
beiog  exported  to  some  port  on  the  river  Elbe,  Weser,  or  Jahde. 
It  appeared  that  Henry  Noden,  on  whose  application  this  licence 
was  obtained,  after  the  goods  were  shipped,  was  only  an  agenl 
for  the  persons  really  interested  in  the  cargo^  who  were  British 
merchants  at  Liverpool.  Lord  Ellenborough  held  that  this  was 
sufficient  to  protect  the  adventure  under  the  licence,  and  the 
plaintiffs  recovered.  Upon  a  motion  for  a  new  trial,  the  Attor- 
ney General  took  the  opinion  of  court,  whether  this  were  a 
sufficient  compliance  with  the  terms  of  the  licence  ?  But  all  the 
court  were  satisfied  that  it  was  sufficient;  and  Lord  Ellenborough 
said,  *^  that  the  object  of  inserting  the  name  of  a  particular  per- 
son in  these  licences,  was  to  prevent  their  being  obtained  and 
handed  about  at  large,  by  which  means  they  might  have  bean 
made  an  improper  use  of.  But  he  had  no  doubt  that  Henry 
Noden,  the  person  named,  being  proved  to  be  the  agent  of  the 
British  merchants  really  interested  in  the  adventure,  gufficiendy 
'  identified  the  licence  with  it"  However,  the  case  of  Barlow  and 
Mcintosh  (2)  throws  much  light  on  the  two  preceding  decisions, 
and  shews  that  they  are  not  to  be  construed  in  quite  so  fiivour- 
able  manner  as  the  terms  of  them  might  induce  a  hasty  observer 
to  conclude.  A  licence  had  been  granted  enabling  Richard 
Smith  and  other  merchants  to  import  and  export  certain  articles. 
The  captain  of  the  ship  produced  at  the  trial  this  licence^  which 
he  had  received,  previously  to  the  voyage,  fi*om  Mr.  Schmalin^ 
a  merchant  in  London,  the  shipper  of  the  goods  in  question,  and 
which  licence  was  on  board  during  the  whole  voyage.  The 
counsel,  in  support  of  the  licence,  referred  to  the  before-men- 
tioned cases  of  Defflis  and  Parry,  and  Timson  and  Merac,  as 
cases  turning  on  the  generality  of  these  trading  licences,  which 
had  received  a  liberal  construction,  in  fiirtherance  of  the  trading 
interests  of  the  country,  meant  to  be  facilitated  by  them.  But 
the  court  observed,  that  in  the  latter  of  these  cases,  the  licence 
was  granted  in  the  name  of  Merac  and  Co.  who  were  sued 
upon  their  guarantee  of  the  contract  for  the  ipiportation  of  the 
goods  under  the  licence ;  and  in  the  other  case  the  importers  of 
the  goods  under  the  licence  were  proved  to  have  acted  in  con- 


( I)  12  East,  223.  (2)  12  East,  311. 
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nec&tm  with  the  persons  to  whom  the  licence  was  granted;  and 
AereSare  fhose  transactions  were  quite  in  the  regular  course. 
Le  Blanc,  J.  further  observed,  that  the  licence,  in  this  case^  did 
not  appear^  by  any  evidence^  to  have  been  in  the  shipper's  hands 
dll  above  three  months  after  the  date  of  it,  when  it  was  given  by 
him  to  the  captain.  And  Lord  EUenborough,  Ch.  J.  said,  <<  that^ 
previous  to  the  time  when  the  licence  was  proved  to  have  been 
in  the  possession  of  Schmaling,  and  to  have  been  by  him  deli- 
vered to  the  captain,  it  might  have  Served  for  three  voyages  to 
Holland.     It  might  have  dropped  out  of  the.pocket  of  the  per- 
son entitled  to  it,  and  been  found  by  the  present  possessor  of  it. 
The  possibility  of  such  facts  existing,  consistently  with  the  evi- 
dence given  at  the  trial,  called  upon  the  shipper  of  the  goods, 
who  endeavours  to  avail  himself  of  it,  to  connect  himself  by  other 
evidence  than  the  mere  possession  of  the  particular  licence; 
otherwise^  in  the  absence  of  all  proof  of  such  connection,  there 
was  a  natural  suspicion,  a  preponderance  of  probability,  that  the 
licence  had  been  used  before  to  cover  an  antecedent  voyage,  and 
against  the  lawftil  use  of  it  upon  the  voyage  in  question.     The 
state  of  the  commercial  world  may  make  it  expedient  to  grant 
licences  in  this  very  general  form ;  but  this  generality  subjects 
the  practice  to  abuse.    If  the  party  who  produces  and  seeks  to 
avail  himself  of  it,  be  required  to  shew  when  and  how  he  ob- 
tained the  possession  of  it,  that  will  be  a  salutary  check  upon  the 
abuse  of  it.     I  did  not  require  the  assured,  at  the  trial,  to  shew 
that  he  was  the  person  who  obtained  the  licence  from  the  Privy 
CouDcil  office.     I  am  aware  of  the  difficulties  which  may  exist  in 
disclosing  the  names  of  the  real  parUes  to  the  adventure,  and  the 
adventure  itself;  but  he  might  have  shewn  that  he  obtained  pos- 
session of  it  lawfully  from  the  pei'son  by  whom  it  was  taken  out. 
Bat  if  it  be  sufficient  for  a  party,  at  any  time,  to  stand  upon  his 
mere  possession  of  such  a  general  licence^  there  can  be  no  check 
whatever  upon  any  indefinite  abuse  of  them." 

There  is  another  case  (1)  respecting  the  persons  by  whom  the 
licence  may  be  employed,  which  relates  not^  like  the  preceding 
cases,  to  the  question,  whether  the  party  employing  the  licence 
be  in  reality  the  party  for  whose  benefit  government  intended  it 
should  operate,  but  to  the  question  of  national  character.  The 
point  in  dispute  was,  whether  a  licence  granted  to  Mr.  Ravie  6f 
Krmingham,  for  the  importation  of  certain  goods  firom  Holland 

(1)  JoDge  Kassina,  5  Rob.  Rep.  297. 
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into  this  country,  would  operate  to  protect  a  sbipment  made  bj 
.  him  in  person  in  Holland,  and  under  pifiers  describing  the  firm 
of  his  house  as  Ravie  and  Co.  of  Amsterdam?  Sir  William  ScotI 
decided  that  it  would  not,  and  condemned  the  property.  It  has 
recently  been  decided  that  a  general  licence  is  to  be  construed 
strictly,  and  not  to  extend  to  protection  of  enemy's  pr<qp«rty  (1); 
but  a  licence  particularly  q)ecifyiDg  any  fla^  protects  even 
enemy's  proper^.  (2) 

Sometimes  a  licence  is  granted  upon  an  express  condition; 
and  then  it  is,  of  course,  required  that  the  condition  be  truly  and 
fiurly  performed.  This  was  decided  in  the  case  of  Vandyck  sod 
Whitmore  (S)^  where  Lord  Kenyon  said,  ^^  Though  the  king 
may,  at  common  law,  licence  a  trading  with  the  enemy  generally, 
yet  he  may  also  qualify  his  licence ;  in  which  case  the  party 
seeking  to  protect  himself  under  such  licence  must  conform  U> 
the  requisitions  of  it.''  The  same  point  will  also  be  found  in  a 
note  of  the  case  of  Gordon  and  Vaughan,  annexed  to  the  esse 
of  Shiffiier  and  Gordon.  (4) 

A  licence,  by  its  very  nature,  is  calculated  to  subsist  only 
during  the  continuance  of  the  war  in  which  it  was  granted. 
*^  Peace  having  been  concluded,''  says  Sir  William  Scott,  in  the 
case  of  the  Planters  Winsch  (5),  ^'  a  licence  is  necessarily  done 
away  and  destroyed,  having  no  subject  matter  to  act  upon." 

We  will  now  inquire,  how  far  a  licence  granted  by  an  ally  in 
the  war,  is  legally  capable  of  protecting  the  property  which  it  is 
designed  to  cover  ?  In  aQ  innocent  articles  of  commerce,  it  ap- 
pears that  a  state  is,  of  course,  at  liberty  to  authorize  the  dealings 
of  her  subjects  with  the  enemy,  without  any  express  permission 
from  any  of  her  allies ;  but  in  articles  that  are  contraband  of 
war,  the  rule  is  otherwise,  because  the  common  cause  may  be 
directly  and  materially  injured  by  such  traffic.  Sir  William 
Scott,  in  the  case  of  the  Neptunus  (6),  said,  *'  A  practice  has 
crept  in,  of  admitting  particular  relaxations ;  and  if  one  state 
only  is  at  war,  no  injury  is  compitted  to  any  other  state.  It  is 
of  no  importance  to  other  nations,  how  much  a  single  belligerent 
chooses  to  weaken  and  dilute  his  own  rights,  but  it  is  otherwise 

iW^i— ■     ■  I  I         I  ■     I  II    ■    ■  — ■    '■  —  '    '  »— — 

(1)  The  Josephine*  1    Acton,        (3)  1  East,  486. 
313.  (4)  12  East,  302. 

(2)  The    Hendrick,  1  Acton,        (5)  5  Rob.  Rep.  22. 
322.    2  Rob.  162.  (6)  6  Rob.  Hep.  403. 
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when  fllMed  nations  are  pursuing  a  caaaaon  cause  against  a 
conuBon  enemy.  Between  them  it  must  be  taken  as  ui  ii 
if  not  an  express  contract,  that  one  state  shall  not  do  any 
to  defeat  the  general  object.  If  one  state  admits  its  subjects  to 
carry  on  an  uninterrupted  trade  with  the  enemy,  the  consequence 
nay  be,  that  it  will  supply  that  aid  and  comfort  to  the  enemy, 
especially  if  it  is  an  enemy  depending,  like  Holland,  very  mate- 
rially on  the  resources  at  foreign  commerce,  which  may  be  very 
injurious  to  the  prosecution  of  the  common  cause  and  the  inte- 
rests of  its  ally.  It  shoukl  seem  that  it  is  not  enough,  therefiwre^ 
to  say  that  the  one  state  has  allowed  this  practice  to  its  own 
subjects ;  it  should  appear  to  be,  at  least,  desirable  that  it  covld 
be  shewn,  that  ather  die  practice  is  of  such  a  nature  as  can  in 
no  manner  interfere  with  the  common  operations,  or  that  it  hat 
the  allowance  of  the  confederate  state." 

A  lieence  duly  granted  by  the  King  by  virtue  c^  his  prefo- 
gative^  or  in  pursuance  of  an  act  of  parliamoit,  legalizes  a  trade 
with  the  enemy  in  every  respect     It  was  therefore  held,  in  the 
case  of  Kensington  v.  Inglis  (1),  that  where  a  certain  trading 
with  an  alien  enemy,  for  specie  and  goods  to  be  brought  from 
the  enemy's  country  in  his  ships   into  our  colonial  ports,  was 
licensed  by  the  king's  authority,   that   an    insurance  <m  die 
oiemy's  ship,  as  wdl  as  on  the  goods  and  specie  put  on  board, 
for  the  benefit  of  the  British  subjects,  was  incidentally  le^lized  ; 
and  that  it  was  competent  for  the  Bridsh  agent  of  both  parties^ 
io  whose  name  the  insurance  was  efiected,  to  sue  upon  the  policy 
in  time  of  war ;  the  trust  not  omtravening  any  rule  of  law  or  of 
public  policy,  and  there  being  no  personal  disability  in   the 
plaintiff  on  the  record  to  sue.     But  it  was  observed  by  Lord 
EKenborough  in  that  case,  that  the  king's  licence  cannot  have 
the  eflTecl  of  removing  the  personal  disability  of  an  alien  enemy, 
so  as  to  enable  him  to  sue^  in  his  own  name.     If,  however,  the 
alien  reside  in  this  country  with  the  king's  permission,  he  mi^t, 
io  such  case,  sue  in  his  own  name.     It  was  therefore  held,  in 
the  case  o£  Usparicha  v.  Noble  (S),  that  a  native  Spaniard,  domi- 
ciled here  in  time  of  war  between  diis  country  and  Spain,  havmg 
been  Ucensed  in  general  terms  by  the  king  to  ship  goods  in  a 
naatral  vessel  from  hence  to  certain  ports  in  Spain,  such  com^ 
aeroe  was  legaliaed  for  all  purposes  of  its  due  and  effectual 
jHPaaecutiaD,  eidier  for  the  benefit  of  the  party  himself  or  of  his 

(1)  8  Bast,  273.  (2)  3  East,  332. 
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eorreBpondentB,  thoagh  residing  in  the  enemy's  oonntiy;  and 
that  snch  goods  may  therefore  be  insured  by  him,  either  on  his 
own  account  or  as  agent  for  them^  and  that  he  might  sue  and 
recover  upon  the  policy  in  his  own  name  in  case  of  a  loss. 

"With  respect  to  the  issuing  of  orders  in  council  by  virtue  of 
the  King's  prerogative,  and  independently  of  any  act  of  parlia- 
ment, there  is  little  to  be  said  which  has  not  been  anticipated 
in  our  ^bieral  remarks  on  the  power  of  the  King  as  arbiter  of 
commerce.  Many  of  the  rights  which  he  possesses  in  that  capa* 
city  are  exercised  through  the  medium  of  orders  in  counciL  It 
is  usual,  when  a  permission  is  to  be  given  to  a  particular  indivi- 
dual, to  grant  it  by  licence ;  but  orders  of  council  are  of  a  more 
general  nature,  and  contain  dispensations  or  prohibitions  extend- 
ing to  a  whole  branch  of  commerce. 

It  is  scarcely  necessary  to  add,  that  any  thing  which  the  sta- 
tute law  or  the  conmion  law  has  ordained,  cannot  be  contravened 
by  an  order  in  council,  except  in  those  cases  where  an  act  of 
parliament  comprehends,  amongst  its  own  clauses,  a  power  to 
the  king  of  dispensmg  with  its  enactments.  (1) 

Though  we  have  seen  that  the  king  has  not,  by  virtue  of  his 
prerogative,  a  power  to  dispense  with  the  common  law  or  any 
legislative  provision,  yet  it  has  been  usual,  particularly  during 
war,  to  give  to  the  king  in  council  a  power  of  modifying  or  dis- 
pensing with  such  provisions  as  it  may  be  found  expedient,  in 
particular  conjunctures,  to  alter  or  suspend ;  for  the  interests  of 
commerce  being  of  so  variable  a  nature,  and  depending  so  much 
on  circumstances  suddenly  arising,  it  would  be  very  difficult,  not 
to  say  impossible,  during  war,  to  make  them  generally  subject  to 
any  permanent  legislative  provision. 

Tims  the  43  Geo.  3.  c.  153.  s.  15  and  16.  after  reciting  that 
it  is  expedient  that  his  Majesty,  by  order  in  council,  &c.  should 
be  authorized  to  permit,  during  the  continuance  of  hostilities, 
and  until  six  months  after  the  ratification  of  a  definitive  treaty  of 
peace,  the  importation,  in  any  neutral  ships  whatever,  of  any 
goods  from  any  port  belonging  to  a  state  not  in  amity  with  his 
Majesty,  enacts,  "  that  it  shall  and  may  be  lawfiil  for  his 
Majesty,  by  order  in  council,  and,  in  Ireland,  for  the  Lord  I-ieu- 


(1)  1  Taunt.  227.    12  East,  296.    Com.  Dig.  Prerogative. 
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tenant,  or  other  chief  governor  or  goyemors,  and  the  privy 
council  of  Ireland,  by  order  in  council,  from  time  to  time,  when 
and  as  often  as  the  same  shall  be  judged  expedient,  to  permit, 
during  the  continuance  of  hostilities,  and  until  six  months  after 
the  ratification  of  a  definitive  treaty  of  peace,  any  such  goods, 
wares,  or  merchandize,  as  shall  be  specified  in  any  such  order  in 
councO,  to  be  imported  firom  any  port  or  place  belonging  to  any 
kingdom  or  state  not  in  amity  with  his  Majes^,  in  ships  belong- 
ing to  the  subjects  of  any  kingdom  or  state  in  amity  with  liisi 
Majesty ;  any  law  then  in  force  in  the  united  kingdom,  or  id 
Great  Britain  or  Ireland  respectively,  to  the  contrary  thereof 
notwithstanding."    By  the  45  Geo.  Sf  c  34.  after  reciting  that 
it  was  expedient,  under  the  then  circumstances,  to  permit  certain 
goods  to  be  imported,  under  certain  restrictions,  in  foreign  ships 
belonging  to  subjects  of  states  in  amity  with  his  Majesty,  it  was 
enacted,  <^  that  it  shall  be  lawful  for  his  Majesty,  by  and  with  the 
advice  of  his  privy  councU,  to  grant  a  licence  to  any  British  subject 
to  import  into  this  kingdom,  for  his  own  account,  or  for  account 
of  a  subject  of  any  state  in  amity  with  his  Mige8ty,fi-om  any 
country  in  America  belonging  to  any  foreign  European  sovereign 
or  state,  any  goods  of  the  growth  or  produce,  whether  manu&c- 
tared  or  otherwise,  of  any  such  country,  not  prohibited  to  be  used 
or  consumed  in  this  kingdom,  iqi  any  ship  belonging  to  any  state  in 
amity  with  his  Majesty,  and  under  such  rules,  regulations,  re- 
stricdoQs,  and  securities,  as  his  Majesty,  with  the  advice  of  his 
privy  council,  shall  approve ;  subject  to  the  same  duties  as  if  im- 
ported in  a  British-built  ship,  and  to  the  same  rules  respecting 
the  payment  thereof;  with  a  proviso  that  all  sugar  and  cqflee  im- 
ported in  pursuance  of  the  act  shall  be  warehoused  immediately 
OQ  importation,  and  shall  not  be  taken  out  of  warehouse  to  be 
used  or  consumed  in  this  kingdom,  but  only  for  exportation  to 
foreign  ports ;  provided  always,  that  no  such  licence  shall  be 
granted  to  any  person  who  shall  not  have  exported,  or  given 
such  security  as  shall  be  required  for  exporting,  from  this  king- 
dom, according  to  law,  to  the  possessions  in  America  belonging 
to  the  same  European  sovereign  or  state,  any  goods  or  commo- 
£ties  bearing  such  proportion  in  value  to  the  goods  so  to  be  im- 
ported as  his  Majesty,  by  and  with  the  advice  aforesaid,  shall 
thmk  reasonable,  and  direcL"     The  statute  then  provided,  that 
if  any  question  should  arise  in  any  case,  whether  any  thing  which 
shall  be  done  was  authorized  to  be  done  by  virtue  of  any  such 
licence,  the  proof  that  such  thing  was  done  under  the  curcum- 
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sUMioeS)  and  Aoeording  to  the  terms  and  conditions  in  sndi 
lieenee  to  be  expressed,  diould  be  on  the  peraon  or  perscHis  re- 
speettrely  cUoming  the  benefit  of  such  licence. 

By  the  46  Geo.  8.  c.  HI.  after  reciting  that,  daring  the  late 
and  the  present  war,  emergencies  had  arisen,  and  licences  been 
g^ranted  contrary  to  law,  but  justifiaUe  by  the  necessity  of  the 
eaie,  widi  a  view  to  the  necessary  supply  of  the  British  West 
India  islands,  and  of  lands  and  territories  belonging  to  his 
Majesty  on  the  continent  of  South  America ;  and  diat  it  was 
proper  that  provision  should  be  made  for  meeting  such  emer- 
gencies in  future,  without  the  necessity  of  frequent  violation  of 
tibie  law  by  his  Majesty's  officers;  it  was  enacted,  ^  that  it  shall 
be  lawAd  for  his  Majesty,  by  and  with  the  advice  of  his  privy 
oooneil,  to  permit  or  authorize  the  governors  or  governor  of  die 
said  islands  and  territories,  in  such  manner,  and  under  such 
ngtHiodons,  as  to  his  majesty,  by  and  with  the  advice  of  his 
piivy  council,  shidl  seem  fit  to  permit,  when  the  necessity  of  the 
OM*  >hall  iq)pear  to  his  Majesty,  with  the  advice  of  his  privy 
qonncil,  to  require  it,  during  the  present  war,  the  importation 
ii^  imd  the  exportation  firom,  any  island  in  the  West  Indies^ 
in  which   description   the  Bahama  islands  and  the  Bermuda 
or  Summer  islands  are  included,  or  any  lands  or  territories  aa 
die  continent  of  South  America  belonging  to  his  Majesty,  of  any 
iHdi  goods  as  shall  be  mentioned  in  such  order  of  his  Majes^  in 
cenncil,  in  any  ships  or  vessels  belonging  to  the  subjects  of  any 
atate  in  amity  with  his  Majesty,  in  such  manner  as  his  Majesty, 
by  and  vrith  l^e  advice  aforesaid,  i^all  direct,  subject  to  certain 
modifications  mentioned  in  the  act."    The  47  Geo.  S.  sess.  2. 
6.  27.  empowered  his  Majesty,  by  order  in  council,  to  grant 
Kcences  for  permitting  naval  stores  to  be  imported  from  any 
place  in  amity  with  him,  in  any  diip  belonging  to  any  state  in 
amity,  and  navigated  in  any  manner.     The  48  G.  8.  c  37.  (1) 
Mciting  that  neutral  sh^>s,  bound  to  ports  on  the  continent  of 
Europe  ftaoL  whidi  the  British  flag   had  been  excluded,  had 
arrived  in  the  pons  of  the  United  Kingdom,  having  been  warned 
or  brought  into  such  ports  in  consequence  of  his  Majesty's  orders 
in  council  for  that  purpose,  and  parts  of  the  cargoes  of  such 
T^nels  had  been  admitted  to  entiy  for  home  conaumption,  or 
lihirdioased  for  exportation,  and  other  parts  of  such  cai;gpe% 

(1)  See  15  East,  52. 
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consistbg  of  goods  the  growth,   produce,    or  manuiacture  of 
countries  within  the  limits  of  die  charter  granted  to  the  East 
India  company,  and  not  imported  by  the  said  East  India  com- 
pany, and  warehoused  for  exportation  only ;  and  in  consequence 
of  the  late  events  in  Portugal,  wine  and  other  commodities  had, 
been  brought  from  the  dominions  of  the  crown  of  Portugal  in 
vessels  not  owned  and  navigated  according  to  law,  all  such  im- 
portations, &c.  are  declared  lawful,  and  the  persons  concerned 
are  indemnified ;  and  bis  Majesty,  &c.  was  empowered,  by  order 
in  council,  during  hostilities,  to  permit  goods  to  be  imported 
in  any  vessels  from  any  ports  from  which  the  British  flag  is  ex- 
cluded.    The  48  Geo.  S.  c  126.  authorized  goods  secured  in 
warehouses  in  the  port  of  London  to  be  removed  under  order  in 
council  to  any  other  port  in  Great  Britain  for  exportation  in 
Europe.     The  second  section  enacts,  that  it  shall  be  lawful  for 
his  Majesty,  by  order  in  council,  or  by  his  royal  proclamation^ 
to  direct  that  all  or  any  such  licences  as,  by  virtue  of  any  act 
of  parliament  his  majesty  may  lawfully  grant  under  his  sign 
manual,  shall  and  may  be  granted  by  one  of  his  Majes^s  prin- 
cipal secretaries  of  state,  in  pursuance  of  an  order  of  council 
specially  authorizing  the  grant  of  such  licence;  a  duplicate  of 
which  order  shall,  in  all  cases,  be  annexed  to  such  licence.  (I) 

The  third  section  authorized  the  exportation  of  goods,  by 
order  in  council,  in  smaller  ships  than  were  otherwise  allowed 
^y  law.  The  49  Geo.  S.  c.  25.  permitted  unmanufactured  East 
Indian  or  South  American  tobacco  to  be  imported  by  order  in 
council.  The  49  Geo.  S.  c.60.  enacted,  that,  by  order  in  council, 
during  hostilities,  goods,  the  produce  of  any  country,  may  be 
imported  into  the  United  Kingdom  firom  any  port  of  Europe  or 
Africa,  in  British  or  friendly  ships,  however  navigated. 

When  orders  in  council  are  made  in  pursuance  of  these  actt, 
the  derivation  of  the  power  from  the  acts  is  frequently  acknowv*- 
iedged  in  the  recital  at  the  beginning  of  the  order,  as  in  that 
of  the  21st  December  1808.  '^  At  the  Court  at  the  Queen's 
Palace,  the  21st  December  1808,  present  the  King's  most  Ex- 
cellent  Majesty  in  Council :  His  Majesty,  by  virtue  of  the  powers 
reserved  to  him  by  two  certain  acts  passed  in  the  48th  year  of 
his  reign,  intituled,  &c  is  pleased  to  order,  by  and  with  the  ad- 


(1)  See  the  fomi  of  such  Order    limore  on  Licence  Trade,  Appen 
in  Council  and  licence  in  Dr.  Phil-    dix,  Nos.  I.  and  II. 
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vice  of  his  Privy  Council,  and  it  it  hereby  ordered,  that  until 
further  order  be  made  therein,  the  operation  of  the  aforesaid 
acts  be  suspended,  &a*' 

The  power  to  make  these  ordars  of  council,  and  to  grant 
licences  in  pursuance  of  them,  being  derired  from  these  acts  of 
parliament,  is  <^  a  limited  nature^  and  cannot  be  extended  far- 
ther than  the  acts  themselves  permit  The  eonstmctioo  of 
licences  granted  by  virtue  of  the  King's  prerogative,  already 
considered,  will  in  general  be  applicable  to  licences  finmded  on 
these  statutes.  (1) 

(1)  Per^.  EUenborough  in  Mennett  v.  Bonham,  15  East,  493. 
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CHAP.  XI. 

Of  (he  Commercial  Lcew  of  the  United  Kingdom  inparti*^ 
cttlar. — HotoopubUcly  affected  hy  hegislative  Enactmertts. 
^—Tlie  Restraints  and  Encouragements  of  Importations 
and  ExportatioTiSf  and  of  Bounties,  Drawbacks,  Bond^ 
ing  and  Warehousing  System^  Docks,  and  Commercial 
TVeaties. 

fJT  AYING  in  the  preceding  chapters  examined  the  modes  by 

which  the  commerce  of  a  country  may  be  affected  by  the 

nets  of  foreign  states,  whether  in  time  of  peace  or  war,  we  are 

How  to  enquire  into  die  modes  by  which  the  commerce  of  the 

United  Kingdom  in  particular  is  publicly  affected  by  her  own 

political  regulations  (1).     This  enquiry  branches  into  two  parts, 

Tespecting,^rrf,  the  general  and  permanent  system  of  commercial 

policy  which  Great  Britain  has  been  in  the  habit  of  >  pursuing, 

and  secemdly,  those  peculiar  regulations  which  the  king,  by  his 

prerogative,  has  the  right  of  enforcing  in  commercial  affairs. 

The  advancement  of  commerce  appears  to  have  been  a  favorite  i.  CamtMn*  of 
object  of  British  legislators  in  very  early  periods  of  our  history ;  ^^^^'^.!i^  ^ 
even  in  the  time  of  kinir  Athelstan  we  find  a  very  remarkable  How  afTeaed 
law,  enacting  that  any  merchant  who  has  made  three  voyages  E^J^ieneu 
^n  his  own  account,  beyond  the  British  channel  or  narrow  seas, 
shall  be  entitled  to  the  privileges  of  a  thatie  (2).    But  the  zeal 
of  those  inexperienced  le^lators  appears  to  have  often  exceeded 
their  discretion ;  and  even  in  times  comparatively  modem,  the 
true  interests  of  trade  have  been  as  much  misconceived  as  id  the 
torbalent  reigns  of  John  and  Edward  the  Second.  It  was  very  long 
before  the  simple  truth  was  comprehended,  that  the  interests  of  trade 
'do not  usually  require  any  legislative  interference.     Th^jy  could 
not  understand  that  statesmen  in  general  best  consult  the  interest 
of  the  merchant  when  they  do  not  interfere,  and  when  they  leave 
him  to  act  for  himself  (S).   In  the  infancy  of  trade  was  invented^ 
and  reduced  into  practice,  the  theory  of  the  commercial  system, 
■  ■     I    111     I  — ^— — — — <M— — — ^      '  ■■  I «  I     I      p  ■  I  ■  I II  g> 

(1)  See  division  of  the  subject.    Trade,  A  1.    Bac.  Ab*  Merchant, 
ante  25.  in  the  introductory  passnge. 

<2)    1 1  Co.  87.     Com.  Dig.        (3)  Ante,  4—7. 
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with  its  complex  apparatus  of  artificial  r^olaticms ;  by 
the  advocates  of  the  system  believed  that  they  enlarged  the 
whole  amount  of  gold  and  silver  which  remained  to  a  nation  at 
the  end  of  a  ^ven  period  after  all  her  transactions  of  selling  and 
buying.    And  it  was  thought  that  those  nations  only  could  be' 
considered  as  prosperous  who  had  a  great  balance  of  trade  in 
their  favour ;  that  isj  who  exported  more  than  they  imported^  and 
received  the  difference  in  silver  and  gold  ( 1  )•  But  it  is  now  umvep- 
sally  acknowledged,  that  this  balance  c^  trade  b  a  mere  chimeniy 
and  that  the  annual  produce  of  a  country's  land  and  labour,  the 
only  genuine  sources  of  wealth,  and  the  only  genuine  encourage- 
ments to  population,  cannot  be  materially  increased  or  diminiAed, 
whether  our  eicports  be  paid  for  in  gaid  and  silver  (mt  in  any  other 
0(»nmodity  which  may  happen  at  the  time  to  be  most  required.  It 
will  therefore  be  needless  to  pursue,  in  this  place,  those  numerous 
arguments  by  which  it  might  be  proved  that  artificial  regulations 
of  trade  have  no  tendency  to  produce  this  balance  of  gold  a]id~ 
silver, — the    balance  itself  being  confessed  to  be  immaterial; 
neither  can  it  matter  whether  any  particular  regulations  do  or  do 
not  promote  it ;  and  therefore,  in  introducing  any  regvhrtioD 
respecting  foreign  commerce,  it  is  neither  necessary  nor  politic 
to  provide  for  the  acquisition  of  gold  or  silver^  or  a  &vourable 
balance  of  trade,  as  it  is  rather  improperly  termed,  by  prohibit* 
ing  inqportation  on  the  one  hand,  or,  on  the  other  hand,  by 
encouraging  exportation.     The  regulation  should  be  founded  en 
Other  principles. 

The  legislative  interferences  with  foreign  trade  have  been  prin- 
cipally of  two  sorts:  1.  Those  which  either  restrain  or  encourage 
importation  into  Great  Britain  or  her  colonies  ^  and«2.  Those 
which  either  restrain  or  encourage  exportation.  The  restraintt 
upon  importation  were  of  two  kinds :  first,  restraints  upon  the 
importation  of  such  foreign  goods  iot  home  consumption  as  codd 
be  produced  at  home^  firom  whatever  country  they  were  supplied; 
secondly,  restnunts  upcm  the  importation  of  goods  of  almost  lA 
kinds  from  those  particular  countries  With  which  the  balance  of 
trade  was  supposed  to  be  disadvantageous.  Those  different  i^ 
Btraints  consisted  sometimes  in  high  duties  and  sometimes  in  d> 
solute  prohibitions  (2}.  Exportation  was  encouraged  somftimes 
by  drawbacks,  sometimes  by  bounties  (3)  or  personal  premiums 

(i)  Smith.  W.  of  N.  b.2.  c.  I.        (2)  TuckeronTrade,100— 105.- 
2.4.   Tucker  on  Trade,  Introd.2.        (3)  Id.  ibid. 
Ante,  156,  157. 
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^r  prizes ;  sometimes  by  advantageous  treaties  of  commerce  with 
foreign  states^  and  sometimes  by  the  establisbihent  of  colonies  in 
<listant  countries.     Draxobacis  were  given  upon  two  different  oc- 
t^ions.     When  the  home  manufactures  were  subject  to  an^ 
duty  or  excise,  either  the  whole  or  a  part  of  it  was  frequently 
drawn  back  upon  the  expectation ;  and  when  foreign  goods  liable 
to  a  duty^  were  imported  in  order  to  be  exported  again,  either  the 
Whole  or  a  part  of  this  duty  was  sometimes  given  back  upon  such 
expottation.     Bounties  were  given  for  the  encouragement  either 
of  some  beginning  manufactures,  or  of  such  sort  of  industry  of 
other  kinds  as  were  supposed  to  deserve  particular  favour.    By 
advantageous  treaties  qfcommercey  particular  privileges  were  pro- 
cured iii  some  foreign  state  for  the  goods  and  merchants  of  this 
country,  beyond  what  were  granted  to  those  of  other  countries. 
By  the  establishment  of  colonies  in  distant  countries,  not  only 
particular  privileges  but  a  monopoly  was  frequently  procured  for 
tfa^  goods  and  merchants  of   the  country    which  establishes 
them(l). 

These  four  encouragemerOs  tx>  exportation,  together  with  the  two    . 
b^fefre-mentioned  restraints  upon  importation,  were  the  principd 
dietals  by  which  the  advocates  of  what  was  called  the  mercantite 
system  propo^  to  increase  the  wealth  of  Great  Britain.    The 
notion  of  an  advantageousor  disadvantageous  balanoeoftradebeing 
set  aside,  as  quite  immaterial  to  the  argmnent,  it  will  easSy  be  perw 
ceived  that. the  country  could  not  in  general  be  benefited  by 
Aerertraints  upon  importation,  whether  diose  restraints  were  ge- 
neral npon  all  commerce  of  import  with  such  countries  tus  Were 
sn|)posed  to  leave  the  bahmoe  against  us^  or  whether  those  restraints 
were  only  directed  against  the  importation  of  such  foreign  goods 
tt  could  be  produced  at  home.     It  wiH  require  little  reasoning 
to  establish  that  both  these  classes  of  restraints  were  idipolitic ; 
3nd  that  didr  inqfxilicy  was  only  increased  when,  instead  of  du- 
ties^ the  legislature  imposed  absolute  prohibitions.     It  must  al- 
ways be  the  interest  of  every  country  to  allow  each  individual  to 
e^end  his  money  in  whatever  commdcBty,  foreign  or  domestic, 
he  may  happen  to  want  or  prefer,  since  industry  will  always  be 
the  most  encouraged  when  the  motive  to  exertion  is  the  strongeist. 
that  it  must  ftirther  be  the  interest  of  the  country  to  take  care, 
fct  the  sake  of  encouraging  industry  still  more,  that  the  value  of 


{\)  Smith,  W.  of  N«  b.4.  c.l. 
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each  man's  labour  shall  be  to  him  as  great  as  possible ;  that  is 
to  say,  that  he  shall  be  able  to  buy  at  the  cheapest  rate.    Now 
lie  can  buy  at  the  cheapest  rate  only  by  dirowing  open  die 
market  to  all  sellers,  which  every  restraint  upon  importation 
directly  prevents.     But  dien  it  is  said  foreigners  would  be 
able   in  many  articles  to    undersell    our    own    countrymen. 
If  so,  our  own  countrymen  may  be  well  convinced  that  it  is 
not  their   interest  to  employ  their  industry  upon   any  such 
article ;  that  as  it  can  be  brought  from  abroad  cheaper  than  it 
can  be  produced  at  home,  they  had  better  occupy  themselves  in 
same  speculation  where  they  have  greater  advantage.     It  will 
be  observed,  that  as  the  competition  is  always  supposed  to  be 
free  among  individual  dealers' of  the  same  country,  no  individual 
derives  any  material  gain  from  the  restraints  on  importation. 
^The  profit  of  his  trade,  as  of  all  others,  can  remain  but  at  the  or- 
dinary l^vel^  when  that  level  has  once  been  settled  by  compe- 
4)etition ;  and  indeed  the  professed  object  of  the  restraints  of  im- 
portation is  not  to  benefit  the  individual*  traders,  but  to  give  to 
ihe  whole  mass  of  the  country  a  monopoly  at  home  against  all 
Other  nations.     It  is  true  that  the  capitals  employed  in  any  trade 
from  which  foreigners  are  excluded*  must  have  flowed  into  other 
•channels  if  the  profits  of  that  trade  had  been  decreased,  through 
«  promiscuous  admission  of  foreign  as  well  as  domestic  dealers ; 
^and  thus,  by  the  effect  of  their  competition  would  have  lowered 
the  profits  of  commerce  in  general ;  but  the  efiect  of  a  competition 
•so  small  would  have  produced  a  decrease  so  insignificant,  as  to  be 
scarcely  worth  any  consideration  in  so  general  an  estimate  as 
•the  present.    And  it  will  be  observed,  that  as  all  sellers  are 
buyers  too,  their  gain  is  not  a  clear  gain  even  when  it  wears  the 
most  flattering  aspect;  for  though  they  get  a  price  for  what 
they  sell  somewhat  higher  than  they  would  have  got  if  there  had 
been  more  competition  of  capital  against  them  in  their  own 
trades^  yet  fi>r  the  very  same  reason  they  pay  higher  prices  to  all 
other  tradesmen  of  whom  they  make  their  purchases  in  turn.  If 
,4hen  the  effect  of  a  restraint  upon  importation  is  not  to  lower 
the  general  price,  but  rather,  by  excluding  sellers  who  would, 
furnish  the  goods  more  cheaply,  to  raise  that  price  higher  than 
it  otherwise  would  be,   thus   to  injure  instead  of  benefiting 
the  public  at  large — and  if  at  the  same  time^  as  I  hav^  oh 
deavoured  to  shewi  no  considerable  advantage  accrues  to  th^ 
individual  trader,  it  will  be  difficult  to  discover  in  what  way  the  , 
reMxaint  cm  benefit  the  state.  In  sbort^  the  prohibition  taisea  the 
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pribe  of  the  thing  sold  almost  without  raising  the  profit  of  the 
seller^  and  by  every  such  regulation  we  are  endeavouring  to 
check  the  wealth  of  our  neighbours  merely  to  establish  a  monopoly 
against  ourselves.  (1) 

Having  thus  briefly  considered  the  impolicy  of  the  restraints  Reitraints  of 
upon  importation^  we  shall  now  proceed  to  an  examination  of  ^P°"*^*^- 
the  law  upon  the  subject^  with  the  reasons  on  which  the  same 
18  founded;  and  we  will  then  proceed  to  examine  the  encou* 
ragements  which  have  been  provided  for  the  importation  o£ 
some  articles  of  commerce. 


The  exclusion  of  foreign  competition  in  the  home  market  haa  General  view 
been  the  principal  object  of  those  enactments^  by  which  importa-  pojtitiw 
tion  has  been  prohibited.     The  preambles  of  our  statutes  down^ 
to  a  very  late  period  continually  complain  that  the  artificers 
of  this  country  were  greatly  impoverished  by  the  multitude  of 
foreign  wares,  '^  fully  wrought  ready  made  for  sale,"  which  were 
brought  from  beyond  the  sea  by  merchant  strangers  and  other 
persons^  ^  by  which  occasion^"  says  an  old  statute  of  Edw.  4.  (2)^ 
*'  the  said  artificers  cannot  live  by  their  mysteries  and  occupa- 
tions as  they  have  done  in  times  past>  but  divers  of  them,  as  well 
householders  as  hirelings,  and  other  servants  and  apprentices  ia 
great  number  are  at  this  day  unoccupied,  and  do  hardly  live  ia 
greot  misery,  poverty^  and  need."  (S)   The  earlier  provisions,  how- 
ever, have  been  in  some  measure  rescinded,  as  the  progress  of 
knowledge  discovered  ^heir  fallacy  and  the  interests  of  commerce, 
were  thought  to  demand  their  repeal.      A  recent  statute  haa 
been  passed  for  the  purpose  of  repealing  two  acts  of  parliament 
of  a  very  early  date,  which  prohibited  the  importation  of  wrought 
goods  and  certain  other  merchandize  (4) :   the  statute  recites, 
that  it  appears  no  longer  necessary  or  proper  to  continue  the 
prohibition ;  and  it  seems  to  have  been  the  policy  of  modem 
times  rather  to  restrain  importation  by  imposing  duties,  than  to 


(1)  See  further  on  this  subject. 
Smith,  W.  of  N.  b.  4.  c.  2.  and 
Ricardo,  Pol.  Eel  397,  8.  Tucker 
on  Naturalization  BilU  37.  Ante, 
137.  Smith  W.  of  N.  ed.  1817. 
?ol.  4.  p.  165.  Supplement  to 
Encyclopedia  BritanDica^  article 
Com  Laws  and  Trade. 

(2)  4  Ed.  4.  c.  4.  and  1  Ric.  a. 
c.  12.  repealed  by  56  Geo.  3.  c.36. 


39Eliz.  c4.  6  Geo.  3.  c.l9.,  &e. 
&c.  Observe  the  preamble  df  the 
unrepealed  statute,  5  Eliz.  c.  7* 
See  Tucker  on  Naturalization  Bill, 
1,  &c. 

(3)  See  also  the  preamble  to 
the  statutes  cited  infra  under  tbia 
head. 

(4)  56  Geo. 3*  c.36. 
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Xtfcnintf  of  '  prevent  it  altogether  by  prohibitoiy  enactments  (1)«  Many  pnv 
^^"^"^^  visionSf  however,  still  continue  in  force,  by  which  the  importa- 
tion of  certain  manufactures  is  absolutely  prohibited.  It  is  not 
often  politic,  it  is  indeed  in  general  impossible,  to  abandon  all 
at  once  a  system  that  has  been  long  and  uniformly  pursued. 
Dr.  Smith  seems  to  be  of  opinion  (2),  that  it  would  be.  often  im- 
proper to  restore  the  free  importation  of  foreign  goods  after  it 
has  been  for  some  time  interrupted,  when  particular  manu£u>- 
tures,  by  means  of  high  duties  or  prohibitions  upon  all  foreign 
goods  which  can  come  into  competition  with  them^  have  been  so 
nr  extended  as  to  employ  a  great  multitude  of  hands.  Huma- 
nity may  in  this  case  require  that  the  freedom  of  trade  should  be 
restored  only  by  slow  gradations,  and  with  a  good  deal  of  reserre 
and  circumspection.  Were  those  high  duties  and  prc^ibiticms 
taken  away  all  at  once,  cheaper  foreign  goods  of  the  same  kind 
might  be  poured  so  fast  upon  the  market,  as  to  deprive  aU  at 
once  many  thousands  of  our  people  of  their  ordinary  employ* 
ment  and  means  of  subsistence (3).  The  imposition  of  taxes- 
upon  domestic  manufactures  seems  also  to  aficx^  a  just  ground 
fer  laying  a  similar  restraint  on  the  introduction  of  the  produce 
of  foreign  industry;  in  this  case  it  seems  reasonable  that  an 
equal  rate  of  taxation  should  be  adopted  with  regard  to  the  pro*, 
ductions  of  the  foreign  country  (4) :  this,  says  Dr.  Smith  would 
not  give  the  monopoly  of  the  home  market  to  domestic  industry, 
nor  turn  towards  a  particular  employment  a  greater  share  of 
the  stock  and  labour  of  the  country  than  would  naturally  go  to 
it;  it  would  only  hinder  any  part  of  what  would  naturally  fg>  to 
it  from  being  turned  away  by  the  tax  into  a  less  natural  directiop» 
and  would  leave  the  competition  between  foreign  and  domestic 
industry,  afier  the  tax,  as  nearly  as  possible  upon  the  same  Ibpt- 
ing  as  before  it.  In  Great  Britain,  when  any  such  tax  is  laid 
upon  the  produce  of  domestic  industry,  it  is  usual  at  the  same 
titoie,  in  order  to  satisfy  our  merchants  and  manufacturers,  ta 
lay  a  much  heavier  duty  upon  the  importation  of  afl  foreign 
goods  of  the  same  kind  (5).  Such  is  the  general  spirit  in  for- 
therance  of  which  the  laws  that  restrain  and  prohibit  importation 

-  » 

(1)  The  policy  of  discouraging  and  vol.  4.  p.  161,  &c« 
the  trade  with  France  was  first        (2)  B.  4.  c.  2.  vol.  2.  p.  220. 
abandoned  by  Mr.  Pitt,  who  by        (3)  2  Smith,  220.  b.4.  c.2. 
the  commercial  treaty  which  he        (4)  Smith,  W.  of  N.  ed.  1817* 

concluded  with  that  country  re-  vol.4,  p.  165. 
duced  the  duties  on  French  wines,         (5)  Smith,  W.  of  N.  b.  4.  c  2» 

and  on  all  other  commodities,  see  vol.2,  p. 215.  Id.ed,  1817*  vol»4. 

2  Smith,  W.  of  N.  249.  ed.  1817,  p.  165.  • 
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have  been  passed.    The  policy  of  the  law  will  be  more  plainly  Reitnintt  of 
perceived  in  taking  a  detailed  view  of  these  statutes  against  im- 
portation as  they  affect  the  particular  trades  ^  and  branches  of 
ooBuneroe  which  they  were  designed  to  protect 

The  woollen  manufactures  of  this  country^   on  account  of  WooUmManvr 
Aeir  extent  and  importance,  were  protected  by  very  ancient  ^^™^ 
statutes  from  the  eflects  of  foreign  importation.    By  a  statute 
passed  in  the  reign  of  Edward  III.  (!)»  (a  rngn  in  which  great 
attention  was  paid  to  the  establishment  of  our  domestic  manu* 
fretures,)  it  was  enacted,  that  no  merchant  should  import  clotis 
not  made  within  the  king's  dominionsj  on  pain  of  forfeiture  of 
the  clothes  and  further  imprisonment  at  the  king's  pleasure. 
Hie  statutes  S  Edward  4.  c.  4.  s.  J.  and  4  Edward  4.  c.  1.  s.  7.(2)- 
enumerate   woollen    cloths    and    woollen   caps,    among  many 
other  manufactured  articles   which  are  forbidden  to  be  brought 
mto  the  realm.   The  modem  enactments,  however,  have  only 
xestnuned  the  importation  of  woollen  articles  by  the  imposition  of 
certain  duties.    Woollen  cloths  and  woollen  stufis  have  distinct 
duties  imposed  upon  them  (3).    The  tools  and  implements  used 
by  the  artificer  have  been  guarded  with  the  same  jealousy  as  the^ 
numu&cture  itself.    The  13  &  14  Car.  2.  c.  19.  provides  that 
no  foreign  wool  cards^  or  foreign  card  wire  or  iron  wire  foir 
making  woolcards,  shall  be  imported  into  this  kingdom  (4). 

-~- ■■     ■  _j_t      -ir — ■- 

(1)  11  Edw.  3.  c.  3.  4  Bla.  (56  Geo.  3.  c.  2£L)  Pope,  tida^ 
Com.  428.  Pope,  tit  145.  Painted    246. 

ckths  were  prohibited  by  1  Ric.  3.  (4)  The  3  Edw.  4.  c.  4.  and. 
c  12.  now  repealed  by  56  Geo.  3.  1  Rich.  3.  c.  12.,  repealed  by 
C.36.  See  the  former  statute,  56  Geo.  3.  c.  36.,  prohibited  duds- 
Bum  J.  tit.  Woollen  Manufacture,  for  wool  (except  Roan  cards)  or 

(2)  Com.  Dig.  Trade,  A.  4.  The  those  that   came   from    Ireland*. 

3  Bdw.  4.  c.  4. 18  repealed  by  the  The  39  Eliz.  c.  4.  also  prohibits 
Stat.  56  Geo.  3.  c.  36.  In  Pope,  them,  and  recites  that  many  thou« 
tit.  145.  the  4  Edw.  4.  c.  4.  is  sands  of  woollen  card  makers  and 
cited  by  mistake  in  margin  for  the  iron    wire    drawers   of    London,. 

4  Edw.  4.  c.  1.  s.  7.  Bristol,  Gloucester,  Norwich,  and 

(3)  Woollen  yam,which  has  been  Coventry,  had  been  used  to  live  bf 
rather  considered  as  a  material  for  card-maidng,  &c.  but  that^  now,, 
the  manufacture,  is  also  rated  with  by  reason  of  the  common  bringing 
a  duty.  The  duties  will  be  found  in  of  foreign  wool  cards  out  of 
in  49  Geo.  3.  c  98.  Schedule  A.  France  and  other  parts,  the  card* 
The  temporary  duty  imposed  by  makers  had  been  so  much  impo- 
that  act  (being  always  one-third  yerished,  that  scarce  the  twentieth 
of  the  permanent  duty)  has  been  part  was  maintained.  Continued 
made  permanent  and  therefore  is  by  3  Car.  1.  c.  4.  and  16  Car.  ]• 
now  added  to  the  permanent  duty;  c.4.  and  enforced  bv  13&  14Car. 2. 
and  one-fburt)i  of  the  original  per-  c.  1 9.  as  stated  in  the  test,  Smitll#. 
raanent  duty  is  to  be  abo  added  W.  of  N.  b.4.  c.  8. 
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It  wonld  of  course  materially  interfere  with  the  interests  of  our 
manufiurtures  to  allow  the  importation  of  such  instruments. 


Imporution  of 
iSiO:  Goodly  &c* 


The  manufacture  of  silky  a  species  of  industry,  which  is  alto- 
gether employed  upon  foreign  materials,  continues  at  the  present 
day  to  be  protected  by  various  enactments  which  prohibit 
importation  from  abroad  (1).  Foreign  wrought  silks,  as  ribbonds 
and  girdles,  not  manufactured  in  Great  Britain,  whether  the 
same  be  wrought  of  silk  alone,  or  wrought  of  silk  mixed  with 
any  other  materials,  are  forbidden  to  be  imported  under  severe 
fienalties  (2);  The  5  Geo.  3.  c.  48.,  enacts  that  if  any  foreign 
manufactured  silk  stockings,  silk  mitts,  or  silk  gloves  shall  be 
imported  into  any  part  of  the  British  dominions,  the  same  shall 
be  forfeited^  and  shall  be  liable  to  be  searched  for  and  seized 
in  like  manner  as  other  prohibited  and  uncustomed  goods. 
The  50  Geo.  3.  c  55^y  which  was  passed  to  prohibit  the  import- 
ation of  Italian  silk  crapes  (3)  and  tiffanies,  articles  formerly 
allowed  to  be  imported,  (4)  enacts,  that  no  foreign  silk  crapes  or 
tiffimies  of  any  description  whatever  (except  of  China  or  the 
£ast  Indies,  imported  for  exportation),  shdl  be  imported  into 
the  kingdom  of  Great  Britain,  or  the  islands  of  Guernsey,  Jersey, 
Aldemey,  Sark,  or  Man  (5).  The  same  act  offers  encourage- 
mmit  to  the  activity  of  the  officers  of  the  customs  in  sdzing 
foreign  wrought  silks,  velvets,  crapes,  and  tiffanies,  by  providing 
that  they  shall  receive  two-thirds  of  the  gross  produce  arising 
from  the  sale  of   the  goods  seized  (6)    The   importation   of 


(1)  Pope,  tit.  98.  164.  177- 
Ante»  194»5.  Tucker  on  Trade» 
104,  5. 

(2)  3  Geo.  3.  c.  21.  and  see  as  to 
wrought  silk  in  general,  6  Geo. 3. 
c.  28.  8  Geo.  3.  c.  25.  s.  10. 
19  Hen.  7.  c.  21.  6  Ann.  c.  19. 
8. 14.  Pope,  tit.  177.  Silk  lace 
may  be  imported  on  payment  of 
a  certain  duty?  43  Geo.  3.  c.  6Q, 
s.  32.  Pope,  tit.  164—246.  3 
MThersoa's  An.  Com.  1 1 9.  Com. 
Dig.  Trade,  A.  4. 

(3)  There  seems  to  be  an  error 
in  the  printed  edition  of  the  sta- 
tutes, in  putting  a  comma  between 
the  woros  silk  and  crapes.  See 
the  latter  part  of  the  first  section, 
and  the  two  other  sections,  and 
6  Geo.  3.  c.  28.  8.13.  but  see  Pope, 
tit.  177. 


(4)  6  Geo.  3.  c.  28.  s.  1 3. 

(5)  50  Geo.  3.  c.55.  8.3. 

(6)  By  49  Geo.  3.  c.98-  a  duty 
was  laid  on  wrought  silk,  viz. 
crapes  or  tiffanies  of  the  manu- 
facture of  Italy.  Pope,  Lit  246. 
See  also,  as  to  silk,  the  sutute 
19  Hen.  7.  c.  21.  which  prohibits 
silk  wrought  in  ribands,  &c.  13  & 
14  Car.  2.  c.  13.  s.  2.  2  W.  &M. 
sess.  I .  c.  9.  s.  2.  As  to  thrown 
silk,  6  Ann.  c.  19.  &  14.  as  to 
secret  and  clandestine  imporUng 
of  wrought  silks  mixed  with  ^old 
and  silver,  or  any  other  materials, 
and26Geo.2.c.2I.  Byletterfirom 
the  board  of  treasury,  dated  2d 
January  1817,  it  is  stated,  that 
their  lordships  are  of  opinion  that 
silk  stockings,  silk  handkerchiefk, 
shoes  anH  ^/'ovcj,  when  they  ac- 
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wrought  silks  from  Persiat  China,  or  East  Indies^  otherwise  than  Restninti  of 
for  exportation,  was  prohibited  by  the  1 1  &  12  W.  S.  (1), ;  and  the  l»P<«*^«>- 
recent  statute  59  Geo.  3.  (2)  prohibits^the  sale  or  vending  in  Great 
Britain  of  silk  handkerchief  of  the  produce  of  the  East  Indies. 

On  the  importation   of  wrought  silksj  bengals,  and  stuffs 

mixed  with  silk,  or  herba,  of  the  manu&cture  of  Persia,  China, 

or  the  East  Indies,  and  all  calicoes  printed,  painted,  or  stained 

there,  it  is  required  by  a  statute  of  William,  to  prevent  their 

being  used  in  this  kingdom,  not  with  a  view  to  enlarge  the  time  for 

payment  of  the  duty,  that  after  they  have  been  entered,  they 

shall  be  forthwith  carried  and  put  into  such  warehouses  as  shall 

be  approved  by  the  commissioners  of  the  customs,  ^*  so  that 

none  of  them  shall  be  taken  or  carried  out  thence  upon  any 

account  (4her  than  in  order  for  exportation"  nor  until  sufficient 

security  be  given  to  his  Majesty  that  they  shall  be  exported,  and 

not  landed  again  in  any  part  of  England,  Wales,  or  Berwick  (3), 

those  securities  to  be  discharged   by  means  of  certificates  ob- 

tuned  fi'om  the  foreign  country  to  which  the  goods  have  been 

exported  (3) ;  and  that  all  such  of  the  aforesaid  goods,  whether 

the  same  shall  be  mixed,  sewed,  or  made  up  together  for  sale 

with  any  other  goods  or  materials  or  otherwise,  which  shall  be 

found  in  any  house  or  other  place  (except  in  such  warehouses  as 

hayebeen  approved  of  by  the  commissioners),  shall  be  forfeited 

and  liable  to  be  seized  (4).    It  has  been  contended;  that  although 

the  goods  were  meant  to  be  relanded  ihey  could  not  be  seized. 


company  the  proprietors  arrinng 
from  abroad*  and  are  evidently  a 
part  of  their  baggage,  and  have 
been  worn  and  used,  should  not 
be  seized  by  the  officers  of  cus- 
toms, provided  such  articles  do 
not  exceed  what  may  be  reason- 
ably allowed  according  to  the  rank 
of  the  party  in  whose  baggage  the 
nme  may  be  found.  Pope,  tit.  138. 
Various  duties  are  imposed  on  im- 
port of  knubs  or  husks  of  silk, 
raw  silk,  thrown  silk,  dyed  and 
not  dyed,  and  waste  silk,  49  Geo.  3. 
c  98.  Schedule  A.  Pope,  tit.  246. 

(1)  c  10.  3.1.    Pope,   tit.  98. 
&  104. 

(2)  c.62.  8.1 7. 

(3)  11  &12W.3.   c.  10.   s.  1. 
Pope,  tit.  98.    3tat.  8  Ann.  c.  13. 


8.  1 4.  provides  that  (as  the  goods 
may  be  vended  in  some  parts  from 
whioh  no  certificate  can  be  ob« 
tained)  all  prosecutions  must  be 
within  three  years  after  the  date 
of  the  bond  and  judgment,  within 
two  years  after  prosecution,  or  the 
bond  is  void^  and  must  be  deli- 
vered up  by  the  revenue  officer, 
or  an  action  may  be  brought  for 
damages  and  treble  costs.  Certi- 
ficate within  18  months  on  expor- 
tation to  Africa  or  America,  &c. 
5  Geo.  3.  c.  35.  s.  3.  Pope,  tit.  98. 
(4)  11  &  12  W.  3.  c.  10.  S.2. 
See  also  8  Ann.  c.  13.  s.  24.  As 
to  importation  to  Africa  and  Ame- 
rica, 5  Geo.  3.  c.  3.5.  s.  3.  6  Geo,  3. 
c.  40.  s.  6.  Wilson  v.  Saunders, 
1  Bos.  &  Pul.  2ff9. 


Impomooo* 


Cmmwe  iff  Great  Britain^  Jinpcrtathn    [Cb.  11, 

p<»  woqU  Ihe  opoitcr's  security  he  foifeked^  uotii  acme  96- 

tempt  b«d  been  actually  inade  to  accomplid;  that  piapoBe.    B«t 

it  haft  been  decided,  that  if  it  can  be  shewn  that  the  person  vha 

tool^  the  goods  out  of  the  warehouses  had  no.  intention  to  e^:* 

port  them,  and  that  he  meant  to  put  them  on  board  a  vessel  ia 

grder  to  be  carried  one,  two,  or  three  leagues  only  &anx  the 

shore,  proof  of  that  intention  would  defeat  the  allegatipa  that 

they  were  taken  out  of  the  war^ouse  for  the  purpose  of  &k* 

portation.    The  circumstance  of  actual  rdandang  need  not  ba 

ijiewn,  fiur  the  case  would  be  vitiated  by  the  intention  witl^ 

which  the  goods  were  taken  out  of  the  warehouse.    |f  the  cir* 

cumstances  of  the  case  afford  a  presumption  of  iU^ality,  the; 

ought  to  be  submitted  to  a  jury ;  i^  on  the  other  hand>  reasons 

of  necessi^  existed  to  jufstify  the  exporter  in  acting  in  a  manner 

igppaiently  suspicious,  he  has  an  opportunity  of  explaining  hl^ 

conduct    A^  when  an  action  of  trespass  was  brought  a^^uost 

a  custom-house  officer  for  seising  good^  it  if>peared  that  the 

phuntiG^  who  had  purchased  at  the  India  sale  a  quantity  of 

Pandana  handkerchiefs^  sent  them  down  with  the  usual  Ibnn^ 

in  the  care  of  a  custom-house  officer  to  the  custom-house  at  Aid* 

borough,  where  th^  were  put  on  bo^  the  Experiment  cutter  t^ 

the  cuatom'4iouse  o^cers^  the  plaintiff  having  entered  them  for 

liwiburgh,  and  the  vessel  having  cleared  out  for  that  purtji 

though  in  fact  she  was  only  a  cutter  licensed  to  fish  between 

pUmborough  head  ^d  the  Isle  of  Wight.    The  plaintiff  had 

givea  the  usual  security  that  the  goods  should  be  ei^xxted  and 

not  relanded ;  and  the  defendant,  who  was  captain  of  the  Aigqs 

iwvenue  cutter,  seioed  the  vessel  and  goods  after  they  had  pro* 

ceeded  some  way  down  the  river^  but  while  she  was  within  the 

limits  of  the  port  of  Aldborough,  and  a  tidewaiter  of  that  pott 

was  on  board  at  the  time  (!)•    The  court  held  that  it  oujj^t  to 

be  left  to  the  jury  to  determine  whether  ^the  goods  were  put  on 

board  the  cutter  with  the  intention  of  bemg  exported ;  diat  if 

they  were  not  intended  to  be  exported,  they  cCuld  not  be  said  to 


(1)  It  was  objected  th^t  the 
goods  were  in  custodift  ]egis«  and 
therefore  could  not  be  seized;  but 
the  court  denied  this,  for  they 
said,  the  owner,  after  giving  secu- 
rity in  London,  according  to  the 
statute,  was  at  liberty  to  export 
them  as  he  thought  ht;  that  the 
practice  of  sending  down  an  ofii- 
cer  with  the  goods  was  pot  re- 


quired  by  the  1 1  &  12  W.  3.  but 
adopted  from  6  Geo.  3.  c.  40.  s.  6« 
which  relates  to  the  exportation  of 
East  India  goods  to  Africa*  and 
that  the  officer  on  board  at  the 
time  was  placed  for  the  gentral 
protection  of  the  revenue,  and  not 
to  watch  these  goods.  1  Bos.  9l 
Pul.  269. 
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be  in  |i  course  of  exportaticHi^  and  that  the  ^oods  had  been  RutnSmfi  of 
properly  s^^ed^  and  the  defendant  was  entitled  to  a  ver-  ^P''^^' 
diet  (1).  The  statute  1 1  &  12  W.  S.  c  la  enacts,  that  the  ex- 
portation  bond  required  by  that  act  (2),  shall  be  discharged 
irithout  fee  or  reward,  upon  certificate  returned  under  the 
opnunon  seal  Qf  the  chief  magistrate  in  any  place  beyond  the 
9ea%  or  under  the  hands  and  seals  of  two  known  English  mer* 
^{^lt8  upon  the  place^  that  such  goods  were  there  Undedji  or 
upon  proof  by  credible  persons  that  such  goods  were  taken  by 
ei^eo^ies  or  perished  in  die  seas;  the  ei^amination  and  proof 
thereof  being  left  to  the  judgmept  of  the  conunissioners  of  the 
CUHtoms,  A  certificate  obtained  under  sucb  a  provision  by  the 
exporter  of  goods  under  the  hands  and  ^eals  of  two  British 
Qierchants,  is  not  evidence  in  a  court  of  law,  but  only  before 
the  co^uniasianen^  to  whom  it  seem^s  to  have  been  the  intentioa 
of  the  act  that  it  should  be  submitted;  it  is  0Qtl4^  more  than 
a  declaration  of  two  individuals,  not  even^  glveiii  upon  oeih,  a^4 
the  commissioners  may  have  opportunities  of  enquiring  into  its 
vaiiditjy,  which  are  not  acceMiUe  in  a  oourt  of  Ji^tiee.  (S) 

So  great  is  the  encouragement  aQbrded  to  the  woollen  LmeaMMM* 
and  silk  manufactures,  that  it  has.  been  made  unlawful  to  use  ^'<'^^>'''* 
or  wear  in  Great  Britain,  in  any  garment  or  i^parel,  any 
printed,  painted,  stained,  or  dyed  calico  (4).  It  was  also 
enacted  by  the  statute  7  Geo.  1.  st.  1.  c,  7-  that  it  shall  fay^ 
equally  legal  to  wear  or  use  ia  apparel,  household-stu£^  or  fuxr 
nitore,  any  stuff  made  of  oott9n  car  mixed  therewith,  which  should 
be  printed  or  painted  with  any  colour  or  colours ;  or  any  calica 
chequered  or  striped,  or  any  calico  stitched  or  flowered  in  fore^ 
parts  with  colours  or  with  ccdoured  flowers  made  there,^  (musIiQ% 
^jK^ckdoths,  and  fustians  excepted).  Under  this  enactment  it 
VFWDS  to  have  become  a  matter  of  doubt  whether  it  was  unlaw- 
M  to  wear  printed  stuffi  made  oilinenyam  and  cotton  woclt 
which  had  been  for  many  years  manufactured  in  Great  Britain^ 
«t)d  were  consid^ed  as  forming  a  brapch  of  the  ancient  fiistian 

"^"^■^^y^—  I  ■■  ■  ■      IMI    .1.    ■     -  ■  ■■.  ,1111  HI    I  ■■      ■ 

(1)  Wilson  v.  Saunders,  1  Bos.  (3)  The  King  v.  Vyse,  Forrest's 
k  Pal.  267.  Rep.  Exch.  35.    held  also,   that 

(2)  On  the  exportation  of  though  the  certi6cate  is  required 
wrought  silksy  &c.  of  the  East  to  be  under  the  hands  and  seals 
Indies,  see  11  &  12  W.  3.  c.  10.  of  the  merchants,  proof  of  the 
s*  2.  and  ante»  52 1 .  n.  3.   43  0. 3.  signature  is  sufficient. 

c.  132. 8.1 3,  which  requires  asimilar         (4)    7  €eo.  1.    stat.  h    c«  7* 
certificate,  though  the  provisions    3  Macpherson's  An.  Com.  1 18. 
sre  somewhat  differently  worded. 
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manufacture  of  this  kingdom  (1).  It  was  therefore  provided, 
that  the  act  should  not  extend  to  prohibit  the  wearing  or  using  of 
any  sort  of  stuff  made  of  linen  yam  and  cotton  wool  manufiuv 
tured  and  printed  or  painted  with  colours  in  Great  Britain^  pro- 
vided that  the  warp  thereof  was  entirely  linen  yam  (2).  It  has 
been  also  enacted>  that  any  person  may  use  or  wear  within  Great 
Britain,  any  newly  manufactured  stuff,  wholly  made  of  cottcm 
spun  in  Great  Britain,  when  printed,  stained,  painted,  or  dyed 
with  colours  (8)«  Any  person  who  should  import  into  Great 
Britain  any  calicoes,  muslins,  or  any  other  goods  or  stufi  made 
of  linen  yam  only,  or  of  linen  yam  and  cotton  wool  mixed,  or 
made  wholly  of  cotton  wool,  wherein  should  be  woven  in  the 
warp,  in  either  or  both  selvages  only,  through  the  whole  or  any 
part  of  the  length  of  each  piece,  one  or  more  blue  stripe  or 
stripes  of  one  or  more  thread  or  threads,  was  made  liable  by  the 
14  Geo.  S.  to  the  punishment  of  forfeiture  of  the  goods,  besides 
a  pecuniary  penalty.  (4) 

Jiocambrick  or  l^^wcAbwnscan  be  imported  into  Great  Britain^ 
except  into  the  port  of  London,  there  to  be  warehoused  for 
exportation  (5).  The  duties  imposed  on  these  articles  are  higher 
than  the  duties  on  Silesia  lawns.  (6) 

Foreign  manu&ctured  leather  gboes  or  mitts  cannot  be  law- 
fully unported  into  this  kingdom  or  any  part  of  the  British  do- 
minions, and  are  liable  to  be  searched  for  and  seized  in  like 
manner  as  other  prohibited  and  uncustomed  goods,  with  a  for- 
feiture of  treble  value  and  ^200  penalty  (7).  The  statute  by 
which  this  prohibition  is  imposed,  recites  that  "  till  of  late  years 
great  quantities  of  foreign  kid  and  lamb  skins  had  been  yearly 
imported  into  this  kingdom  in  order  to  be  manufactured  into 
gloves  and  mitts,  to  the  great  benefit  of  trade,  and  employment 
of  the  poor  in  the  manufacture  thereof;  but  that  it  was  become 


(1)  9  Geo.  2.  c.  4. 

(2)  9  Geo.  2.  c.  4.     Pope,  tit. 

165- 

(3)  14  Geo.  3.  c.  72.  sec.  2. 

Pope,  tit.  165. 

(4)  14  Qeo.  3.  c.  72.  The  49 
Geo.  3.  c.  98.  enumerates,  in  the 
list  of  articles  on  which  duties  are 
laid  on  importation,  linen  che- 
quered or  striped^  or  printed, 
painted,  stained,  or  dyed  after  the 
manufacture,  or  in  the  thread  or 


yarn  before  the  manufacture,  not 
being  prohibited  to  be  imported 
into  or  worn  or  used  in  Great 
Britain. 

(5)  7  Gqp.3.  c.43.  ».  1.  &4. 
Pope,  tit.  145.  2  Smith  W.  of  N* 
255.  b.  4.  c.  3, 

(6)  49  Geo.  3.  c  98.  sched.  A. 
Pope,  tit.  246 

(7)  6  Geo,  3.  c.  19.  The  At- 
torney General  v.  Saggers,  1  Price* 
182. 


Gh.  110  and  Escportation^  Bounties^  Drofwhacks,  1^.  395 

necesaaij  the  le^lature  should  interfere,  in  consequence  of  large  RotnuM  of 
quantities  of  foreign  leather  gloves  having  been  clandestinely      P^'^*^'"^ 
brought  into  this  kingdom,  whereby  not  only  the  revenue  was 
defrauded,  but  many  thousands  of  his  majesty's  subjects  em- 
ployed in  the  manu&cture  of  leather  gloves  and  mitts  were  de- 
prived of  the  means  of  providing  for  themselves  and  their 
£unilies;  and  that  the  preventing  the  importation  of  such  foreign 
manu&ctured  leather  gloves  and  mitts  would  tend  to  the  increase 
of  the  trade  and  manufacture  of  this  kingdom,  and  would  also 
encourage  the  importation  of  foreign  kid    and  lamb  skins.'' 
Another  act  of  parliament,  passed  in  the  twenty-fifth  year  of 
George  the  third  (1),  enacts,  that  the  provisions  of  the  6  Geo.  3. 
c.  19.  shall  be  construed  to  extend  to  MJbreign  leather  cut  into 
the  form  of  gloves  or  mitts,  called  shapes  or  tranks,  or  which  shall 
be  cut  or  prepared  in  any  other  manner  or  form,  in  order  to  be 
made  into  gloves  or  mitts,  and  which  are  not  proper  or  fit  to  be 
used  for  any  other  purpose.     An  information  was  recently  filed 
in  the  court  of  exchequer,  founded  on  a  statute  8  Ann.  (2), 
against  two  defendants,  for  treble  the  value  of  ^70  dozen  pairs  of 
foreign  leather  gloves,  which  having  been  imported  and  laid  on 
land^  had  become  forfeited,  and  being  so,  had  afterwards  come  to 
the  hands  of  the  defendants,  they  well  knowing  that  the  importa- 
tion was  prohibited.     Another  count  was  framed  on  the  statute 
6  Geo.  3.  c.  19.  s.  1.,  for  concealing  270  dozen  ptdrs  of  foreign 
manufitctured  leather  gloves,  with  intent  to  prevent  the  forfeiture 
or  seizure  of  the  same.     The  Lord  Chief  Baron,  in  delivering 
the  judgment  of  the  court,  observed,  that  some  ancient  star- 
tutes  (3)  had  been  brought  forward  by  the  Solicitor  General, 
wherein  the  importation  of  foreign  glove&  was  prohibited;  but 
they  were  repealed  in  efiect,  though  not  in  terms,  said  his  lord- 
ship,  by  subsequent  statutes,  and  particularly  by  the  12  Car.  2. 
C.4.,  by  which  the  importation  of  foreign  glovet  was  permitted, 
as  appears  at  least  by  the  imposition  of  certain  duties  on  them, 
whereby  the  preceding  acts,  which  prohibited  them,  were  virtu- 
ally repealed.     It  was  not,  however,  said  his  lordship,  admitted 
on  the  part  of  the  crown,  that  the  repeal  of  those  statutes  was  a 
necessary  consequence  of  the  subsequent  impost  laid  on  the 
importation  of  previously  prohibited  goods ;  and  the  Solicitor 
General  mentioned  the  case  of  an  act  of  Car.  2.  having  pro- 

■  ---   -■  -' — — 

(1)  25  Geo.  3.  c.  55.  s.  26.  (3)  3  Ed.  4.  c.  4.      1  Rich.  3. 

(2)  Ch.  7.  8.  17.  c.  12.  since  repealed  by  56  Geo.  3. 

c.  3$. 
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tiie  importation  of  hogs  and  baton;  and  that  thot]E^  8 
gubseqttent  act  of  Wm.  3.  imposed  a  duty  on  bacon  so  impoTtdJ, 
it  was  thbnght  neoessaty  dtat  a  thtrd  statute  shoold,  nobridi^ 
standing,  be  passed  to  declare  that  die  act  of  Car.  $•  should  not 
be  enforced  (1) ;  whereby  it  should  seem,  said  his  lordship,  dist 
(rtatojte  laying  duties  on  prohibited  goods  did  not  thereby  teped 
tttt  0(riginal  ptohibition.  But,  he  observed,  that  the  Sdxcitor 
Oenei^  did  not  itisist  cSn  that  pohxt  (2).  Assuming,  hofrem, 
fltti  tUe  eflbct  contended  fbr  in  this  case,  is  to  be  giren  to  a 
«ts(ta(e  by  whidi  a  duty  is  imposed  on  the  hnportatron  of  an 
asrtide  which  was  before  altogether  prohibited,  even  if  it  be  ad* 
ndtted  that  in  such  a  case  the  duty  would  repeal  the  fermer 
prohibition,  it  should  seem  that  this  virtual  repeal  can  only  am- 
tfnue  during  the  existetioe  of  the  act  of  parliament  in  pursuance 
of  which  the  impost  is  laid,  ahd  that  when  this  act  has  expired, 
Ate  prohibitory  enactment  will  revive :  now  the  statute  12  Oar.  2. 
t.  4.  whidi  imposed  a  duty  on  foreigti  gloves,  only  professed  10 

SMde  a  subsidy  during  the  life  of  the  reigning  monarch  (3)« 
e  importation^of  gloves  had  been  absolutely  prohibited  by 
stifertd  statutes,  a  practice  not  uncommon  in  the  eariy  ages, 
#hen  laws,  which  had  to  contend  with  thfe  turbulence  of  bcticn 
and  the  oppositioii  of  ignorance  and  interest  striving  together 
Ibr  mastery,  were  very  apt  to  be  overwhelmed  or  ibrgott^ 
Hie  statutes  S  Edw.  4.,  c.  4.  and  1  Rich.  S.  a  1^.  which  enu- 
merate gloves  among  other  articles  of  (prohibited  importatioo, 
latve  been  repealed  by  the  s^tute  56  Geo.  8.  c  S6.  But  another 
iCatute,  the  5  Eliz.  c  7«  (which  has  been  continued  by  the 
S  Car.  1«  c.  4.  and  16  Car.  1.  c  4.)  seems  to  have  esc^^  the 
attention  of  parliament  when  the  56  Geo.  5.  was  passed.  Unless 
therdbre  the  doctrine  contended  for  in  the  case  dluded  to  can 
be  supported,  and  the  legislature  can  be  consider^  as  having 
repealed  ttieir  former  prohibition  when  they  enumerated  giovei 
as  one  of  the  articles  on  the  importation  of  which  a  particular 
duty  was  to  be  paid  to  his  majesty,  a  doctrine  which  it  seems  is 


(1)  The  5  &  6  W.  &  M.  c.  2. 
s.  4.  fecites  that  a  duty  of  4d.  had 
been  granted  to  the  Crown  by  a 
former  staLv.of .  4  fc  5  W.  3.  c.  5. 
for  every  pound  of  bacon  imported 
within  the  time  limited;  but 
^  which  could  not,"  says  the  act, 
**■,  be  answered  to  their  majesties, 
because  the  importation  of  bacon 
b  prohibited  by  18  Car.  2.  c.  2. 


and  20  Car.  2.  c.  7."  The  5  W.  & 
M.  c.  2.  8.  4.  then  enacts,  that 
the  duty  shall  be  paid  non  ob* 
staute  the  18  &  20  Car.  2.  or  any 
other  law.  ' 

(2)  Attorney  General  v.  Sag- 
gers, 1  Price  192. 

(3)  12  Car.  2.  c.  4.  sec.  6.  and 
rates  of  merchandize. 


Ch.  ll.]  and  JBaporkOkm^  Bwn^i,  Drasobttck*^  ^.  Sff 

not  eipible  of  being  suppolrted  in  law,  tiie  rtittote  <)f  Mis.  MiiiAfldl  Restn^tii  ct 

m  fytdt;  by  that  statute  it  h  enacted,  that  no  person  shall  btikig  ^P^''**'^* 

into  this  realm  of  England  from  {mrts  beyond  the  seas^  any 

giofes,  being  ready  made  or  wrought  in  parts  beyond  the  seas^ 

to  be  sold,  bartered,  or  exdianged  within  England  or  Walesi 

Upon  pain  of  forfeiting  the  wares  imported,  in  what  place  we^ek 

they  shottid  be  found,  or  the  Talne  thereof,  one  half  to  her  mk* 

jeMy,  and  the  other  to  any  person  who  shonld  seiee  die  goodK 

or  recover  the  penalty.    The  provision  of  the  statute  8  Ann* 

c.  17.  s.  7*  by  wUdi  the  oilenee  of  importing  foreign  prohibited 

goods,  or  having  them  in  possessicm  knowing  that  they  were 

prohifaifed,  is  punished  with  the  forfeitinre  of  the  goods  tfaemsdvel 

ttd  ti«Ue  the  value,  has  been  held  to  extend  to  the  6  Geo.  8. 

c  19.  which  prohibits  the  importation  of  foreign  letter  glovei^ 

for  the  statute  of  Anne  is  perspective  in  its  operation,  and  extends 

to  ^dnbitioBB  tha^have  been  imposed  at  a  time  posterior  to  the 

act  (1);   and  a  chiirge  of  conoei^g   foreign  manu&ctm:^ 

leather  gloves  is  noi  inconsistent  with  a  cotmt  on  the  8  Amu 

charging  that  the  defendant  had  the  goods  in  his  possession, 

knowing  them  to  have  been  illegally  imported^  although  the 

same  act  might  be  sufficient  to  support  both  accusations.  (8) 


It  is  on  account  of  its  importance  in  die  manufacture  of  leather,  Oak  Bark»  mhtm 
that  many  regulations  have  been  made  respecting  die  inqiarta-  P^*'''^"^^ 
tion  of  oak  bark.     By  the  stat.  12  Geo.  S.  c.  50.  (8),  the  duty 
payable  on  the  importation  of  this  article  was  lowered,  and  a 
very  small  impost  laid  instead  of  that  which  formerly  existed  (4}, 
The  importation  of  this  article  therefore  has  been  in  general 


(I)  Tlie  Attorn^  General  v. 
Samif,  1  Pnoe  182. 

m  Id.  ibid. 

(I;  ^kde  perpetual  by  52  0. 3. 
1. 18.  See  Pope,  title  139. 

(4)  By  49  6. 3.  c.  98.  sched.  A. 
there  shall  be  paid  for  oak  bark 
die  cwt.  4|d.  Black  oak  or  Quer- 
citron, for  the  purpose  of  dying, 
uaported  from  auy  countrv  not  m 
Surope,  in  casks  containmg  not 
less  than  150  lbs.  net,  the  cwt. 
fld. ;  otherwise  imported,  for  every 
lOOL  of  the  value,  201.  Red  Man- 
grore,  in  casks,  not  leas  than 
15(Hb8.  net,  the  cwt.  4^d  ;  other- 
wise imported,  for  ever)'  1001.  of 
the  value,  201.  Bark  not  otherwise 


mentioned,  for  every  1001.  of  the 
value,  371.  lOs.  One  third,  and 
afterwards  one-fouVth  of  the 
duties  of  49  Geo.  3.  have  been 
added  bv  stat.  55  Geo.  3.  c.  95. 
8.  1.  Tne  duties  of  customs  pay* 
able  upon  the  importation  of  any 
solid  T^table  extract  from  oalc 
btlrk,  and  '  other  vegetable  sul> 
stances  used  in  the  tanning  of 
leather,  and  for  no  other  purpose 
whatever,  are  to  cease ;  and  in 
lieu  of  the  duties  thereby  repealed 
there  shall  be  paid  for  such  solid 
vegetable  .extract  from  oak  bark 
and  other  v^table  substances  to 
be  used  for  the  purpose  of  tanning 
leather,and  for  no  other  purpose,39> 


^ 


Rotnuntsof 
Imporudon. 
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encouraged,  but  on  the  other  hand^  it  has  been  thought  neoes^ 
sary  to  guard,  by  prohibitory  enactments,  the  interests  of  those 
who  produce  it  in  this  country.  It  is  provided,  that  at  all  times 
when  the  pr^ce  of  oak  bark  shall  be  under  j610  for  the  load  of 
hatch  bark  containing  45  cwt.  delivered  at  the  buyer's  ware- 
houses in  the  city  of  London  or  within  the  weekly  bills  of 
mortality,  or  when  the  price  of  oak  bark  in  the  rinds  shall  be 
under  j£2  lOs.  for  the  load  of  rinds  containing  30  yards,  when 
the  same  are  set  three  rinds  thick  with  two  shirts  and  a  cover, 
delivered  at  the  buyer's  warehouses  within  the  city  of  London, 
or  weekly  bills  of  mortality,  then  and  in  either  of  these  cases, 
no  oak  bark  whatsoever  shall  be  allowed  to  be  imported  intd 
Great  Britain,  under  penalty  of  forfeiture  of  the  bark,  and  if  SO 
for  every  load  thereof.  (1) 


Tluread  Lace, 
Silk  Lace,  Ein« 
broidery,  and 
Gold  and  Silver 
Brocade. 


The  manufacture  of  thread  lace  has  been  thought  worthy  of 
particular  protection  and  encouragement  (2).  It  is  now,  however, 
lawful  to  import  thread  lace  of  foreign  manufacture  into  Great 
Britain  on  payment  of  certain  duties  (S).  If  imported  by  way 
of  merchandize  to  be  sold,  it  can  only  be  brought  into  the  port 
of  London  (4).  It  is  also  lawful  to  import  foreign  silk  lace  on 
payment  of  certain  duties  and  under  certain  reguladoqs  (5). 
But  it  is  unlawful  to  import  foreign  embroidery,  as  well  as  gold 
and  silver  brocade.  (6) 


Go&d  or  Siiver 
Tluread,  Lace, 
ice. 


It  is  also  unlawful  to  import  gold  or  silver  thread  lace^  fringe^ 
or  any  other  work  made  thereof,  or  thread,  laee,  fringe,  or 
other  work  made  of  copper,  brass,  or  any  other  inferior 
metal  or  gold,  or  silver  wire  or  plate  (7).  This  law  was  priik 
dpally  made  to  counteract  frauds  that  had  been  committed  by  a 
sort  of  tinsel  copper  or  base  metal  being  brought  into  the  lealiii 
partly  manufactured  and  wrought  upon  silk,  in  imitation  of  gold 
and  silver  lace,  and  so  exactly  counterfeited,  that  even  persons  of 
skill  in  the  manufacture  were  daily  liable  to  impositicm. 


(1)  12  Geo.  3.  C.50.  8.2. 

(2)  46  Geo.  3.  c.81. 

(3)  See  the  duties,  Pope,  tit. 
246.  49  Geo.  3.  c.98.  sched.  A., 
adding  one-fourth,  and  also  one- 
fourth  of  the  permanent  duties 
imposed  by  that  act. 

(4)  46  Geo.  3.  c.  81.  s.  14. 
Pope,  tit.  164. 


(5 )  43  Geo.  3.  c.  68.  s.  32. 
Pope,  164. 

(6)  Pope,  tit.  164.  Sail  cloth 
restrained  by  high  duties  by  12 
Ann.  sess.  I.  c.  16.  and  19  Geo'.  2. 
c.  27.    Parker's  Rep.  225. 

(7)  15  Geo.  2.  c.  20.  s.  7. 
Pope,  tit.  164.  and  see  10  And. 
c.  26.  sec.  66. 


Ch«  11.]  and  E^tporbdion,  Bounties^  Drawbacks^  ^.  3fSt9' 

'    The  button  manufiicture  has  been  protected  by  an  abso-  Jie«r«nti<J^ 
lute  prohibition  of  the  importation  df  all  foreign  buttons  (J),  j^jgn  Blmons, 
It  is  also  unlawfal  to  import   any  cut  whalebone>  except  in  cut  whalebone, 
fins  (3).  *'• 

An  old  statute  of  Hen.  8.  (S)  enacts,  that  no  person  inhabiting.  Tin  and  Pewtev 
within  the  realm -shall  buy,  or  otherwise  take  by  exchange  for 
other  wares,  any  manner  of  (4)  wares  made  out  of  the  realm 
of  tin,  or  mixed  with  tin,  as  platters^  dishes^  saucers^  pots» 
basons,  ewers^  fiaggons,  goblets,  salts,  saltcellars,  spoons,  or 
any  other  thing  made  of  tin  or  pesoter  as  aforesaid,  whatsoever^ 
upon  piun  of  forfeiture.  The  master  and  wardens  of  the  craft 
of  pewterers,  as  well  in  London  as  in  every  other  city,  were 
enabled  to  appoint  expert  persons  to  sdze  wates  brought  con- 
trary to  the  act  (5).  Another  statute  enforces  these  provisions^ 
by  enacting  that  no  person  shall  buy  or  take  by  exchange,  or 
otherwise  take  into  or  within  the  realm,  with  intent  to  sell,  any 
such  wares  as  are  above  described,  made  out  of  the  realm.  (6) 

Sy  an  act  passed  in  the  1st  year  of  James  the  2d.,  it  is  made  Gunpowder,. 
unlawful  for  any  person  without  the  king's  licence  to  import,  by  ^^™'»  **^' 
way  of  merchandize,  any  gunpoiwder^  arms,  ammunition,  or 
utensils  of  war  (7) ;  and  by  a  prior  statute,  the  importation  of 
rapiers,  daggers,  knives,  hilts,  pummels,  lockets,  chapes,  dagger . 
blades,  handles,  scabbards  or  sheaths  for  knives,  is-  prohibited  (8). 

• 

Tlie  growers  of  com,  after  the  example  of  the  manufacturers,  Oornimporucfcm 
have  endeavoured  to  secure  to  themselves  a  monopoly  in  that.     ^'* 
article.     It  was  probably,  says  Dr.  Adam  Smith,  with  a  view  to 
put  tbemselves  upon  a  level  with  those  who  they  found  ^ere- 
dispo«ed  to  oppress  them,  that  the  country  gentlemen  and  far^ 
mers  of  Great  Britain  so  far  forgot  the  generosity  for  which  they^ 

(1)  4  &  5  W.  3.  c.  10.,  passed    by  mistake  in  the  sutute. 

in   consequence  of   former  laws        (5)  25  Hen.  8.  c.  4.  s.  2.  Pope, 

having  been  thought  not  to  extend  title  185. 

to  hair  buttons.     13  &  14  Car.  2.        (6)  33  Hen.  8.    c.  4.  s.  6,  7.  > 

c  13.      10  W.  3.   c.  2.     8  Ann.  see  also  5  Eliz.  c.  7.  Com.  Dig. 

c  6.     4  Geo.  1.  c.  7.    7  Geo.  1.  Trade,  A.  4. 

c.  12.     10  Hen.  7.  c.  21.    Pope,        (7)  1  Jac.  2.   c.  8.  s.  2.  &  3. 

tide  177.     I  The  act  professes  to  be  pvsed  on 

(2)  9  &  iO  W.  3.  c.  23.  8.  12.  account  of  prejudice  of  gunsmiths, 
4Ann.   G.  1^   s.  6.     Pope,   title  and  other  artificers,  as  well  as  dis-  .  . 
1 87.  quiet  of  realm.  Pope,  titk  1 82. 

(3)  25  Hen.  8.  c.  19.  Pope,  185         (8^  5  Elis.    c.  7.    Com.  Dig.. 
^    (4)  The.  word  "*  of 'I  is  omitted    Trade,  -A.  4. 
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B^estrtfnttor      are  iiiaaMydirttiigrfBhedt  as  to  denrtidl  the  ^MkmimptMlegb  of 
impoMbir.       sap^jiBg  their  eoniitryiiien  with  oora  acnd  BatdMT^f  iileiit(l># 

The  leained  amtfior  tken  obaervei,  that  the  ngi^rahiuvts  £d  not 

perhqw  take  time  to  consider  how  madi  less  their  interest  tt>iill 

be  affected  by  the  freedom  of  trade  than  that  of  the  people  whose 

example  they  folkrwed.    Dr«  Smkh  ha^  enibroed  this  tifimm  at 

mote  length  fai  another  part  of  his  worhi  in  treatingof  the  hoolk 

ties  diL  ihe  eacfPortatfoR  ef  eoriiy  tnder  which  dlfision  it  witt  to 

neoeittary  to  resifine  the  stfb}i»et>  and  the  general  doctrine  w^  b« 

renewed  and  the  tfrgimiedCs  eoitiUercxL    The  tnotf  /eeeal  SM* 

tote  fay  Hrhieh  tin  iaaportattoft  of  corn  is  ttgtdoted  (9)i  pMtide^ 

that  all  corn,  meri  or  floor^  the  gtowtlv  ptodoce,  at  flUMf 

£tcMfe&tmky foreign  caamrj  wknefam^y  no#  by  kw  be  ii»pmui 

into  the  United  Kiiigdoifti  dhail  afld  rMg  ait  all  tiftie  hfr  aHcM^ei 

t(^  bebMMght  to  the  said  UnMed  KingdeM,  and  iobe  waiishMWA 

there  under  the  regulatienft  and  promons  ef  the  laws  mfw  is 

fi)iw  i^iKting  to  torn,  without  paymem  of  any  dtfty  whatever ;  Md 

that  taeh  oorni  mealy  liiid  AMir  »0  warstwUlied  uMy,  at  all  lbMm§ 

be  taken  out  of  warehouse  under  the  regulations  and  proyisions 

now  by  hw  in  force,  ahd  be  e^cported  dceoiding  to  tftieh  hitw^,  itldi* 

out  payment  of  tny  duty  whatever.    Such  fbreigtK  com,  mealy 

or  flour  tSy  by  the  silme  act^  allolilred  to  be  impott^  iiito  ihtf 

United  KingdomyJ^  h6mi  doHsumpHcn  tttider  the  pi^visiofts  add 

regulations  now  in  forc^  without  the  payment  df  any  dttty,  wll£ti^ 

ever  the  average  prices  of  the  sereral  softs  ofBriti^  com  ttMit 

up  and  published  in  the  manner  by  law  required,  shall  be  at  or 

sibove  the  following  prices,  that  is  to  6ajr,  wh^nevef  wheat  shaD 

be  at  or  above  the  price  of  80^.  per  quarter ;  whenever  iye,  peas, 

or  beans  ^all  be  at  or  above  6Ss. ;  whenever  barley^  beer,  or 

bigg  shall  be  at  or  above  40^. ;  and  whenever  oats  shall  be  at  or 

above  ^7$.  per  quarter.     Whenever  the  average  prices  (^British 

com  so  made  up  and  published,  shall  be  respectively  below  these 

prices,  no  foreign  com^  or  meal  or  flour  made  from  any  of  the 

respective  sorts  of  foreign  com  therein  enumerated,  shall  be 

allowed  to  be  imported  into  the  United  Kingdom  for  the  poipese 

of  home  consumption,  or  taken  out  of  Warehouse  for  that  ptb^ 

pose  (3).    The  trade  of  the  merchant  importer  of  for^p  com 


m^mm^^^^t^^^m^^^tM* 


0)  Smith,  b.  4.  c.2.  p.  212«  to  226.     Bees'  CjdopGedia,  tit 

St  276,  ?•    Ricardo  on  Pol.  Be.  Boanty^ 

390.    Pope,  title  150.    See  the  (2)  55  Geo.  9.  e.  26.  tf.8.fr4. 

subject  of  importation  of   corn  see  prior  act,  31  Geo.  3»  c  iO. 

diseiissed    in    Sir   H.   Bmlell's  s*  15. 

Speech^  Pamphleteer,  4  tol<  192,  (3)  The  55  Geo.  8.  c.  i$,  «»« 


C3k  11.3  and  ^dfporltt^oitt  B&wttiMf  DrMOaeks,  ^.  9S1 

tout  home  comumption^  evidently  contrttittteii  says  Di;  Smith,  to  R«cn&itBoP 
d^  immediate  suf^ly  of  the  home  nArket,  and  most  00  fiir  be  '"'P*"'^*^* 
ittmediately  benefidal  to  the  great  body  of  the  petiple.    It  teKKb 
indeed  to  lower,  in  some  d^pree^  the  aven^  money  prieetfoorft, 
but  not  to  ^minish  its  real  nilue,  or  the  qoantityrfkbour  whidi 
ic  is  capable  of  maintaining.    The  trade  of  the  merchant  who 
imports  finneign  com  in  order  to  export  it  againj  also  cemtributefl 
to  the  plentiful  supply  of  the  home  market    It  it  not  indeied  the 
direct  purpose  of  his  trade  to  sell  his  com  here ;  but  he  will' 
generaHy  be  wilKag  to  do  so,  and  even  for  a  good  Heal  less 
sMiey  than  he  might  ocpect  m  a  foreign  market,  because  he 
9tMB  in  titAi  manner  the  expenoe  of  foadOliig  and  unloading^  ti 
fr^lht  and  insurance.  (1) 

QrttX  catde,  sheep  and  swine,  beef  imd  pork  (0),  except  for  q^i^  ^^ 
diA  neoessurjr  provision  of  the  xeqpective  vessds  m  irfiich  Ae  ^^«^ 
stme  shall  be  brought^  not  exposing  the  same  to  sale,  are  not 
alkrned  to  be  imported  fitmi  foreign  countries,  and  are,  with 
^  ship  conveying  tlie  same,  subject  to  seiBure  by  any  person, 
^  forfeited,  half  to  the  poor  of  the  parish,  the  other  half 
tft  the  party  seizing  (S).      An  exception,  however,  is  made 

meiates  certain  other  prices  which  of  8  bushels  each.    5^7  Geo.  3. 

•re  to  be  a  ground  for  allowing  the  c  27.    exp.  25th  March,   182K 

importation    of   com    from    the  Pope»  tit.  246.  title  Cora. 

Bmisb  eok>nies  in  North  America,  (1)  Smith's  W.    of  N.    b.  4. 

&e^  sad  Tsnous  other  proftsions,m  e.li«     3  fol.  small  ed.»  16-*2i. 

ether  acu  regulatiiig  the  raiport»-  See  observations,  Rksido's  PoL 

tion  and  exportatien  of  com,  meal,  £c.  375  to  403. 

er  flour,  are  to  continue  in  force,  (2)  Bacon  or  hams  are  now    . 

Sidt«  11.     See  also  the  statute  charged  with  a  duty  on  import* 

31,Geo.  3.  c.  30.  s.  15«   Pope,  tit.  ation,  49  Gee.  3.  c  98.  scl^.  A. 

150n  which  enacu  that  no  com  Pope,  tit.  246. 

Cnd,  except  wheat  meal,  wheat  (3)  18  Car.  2.  c.  2.  Tmade  per* 

»  and  oatmeid,  nor  any  malt,  petual  by  32  Car.  2.  c.  2.  s.  2.)  is 

ahall  be  imported  into  Great  Bri-  mtituled  an  act  against  imports 

tain  from  parts  beyond  the  seas,  from  Ireland  and  other  countries. 

«kdtr    petMky  of  the  forfeiture  Smith's  W.  of  N.  b.4.  c.2.  irol.2 

thereof,  together  with  the  ship  or  209.,  recites  in  the  preamble  the 

▼cisel  in  which  the  same  shall  be  decrease  in  the  rent  and  takie  tf 

mooned.    Pope,  tit.  150.  veg.  1.  laaid\  is  enforced  bjr  20 Car.  2.  . 

^  she  22  Car.  2.   c.  13,  which  c  7.  s.  2.    Besides  forfeiture,  the 

ie^pesed  high  duties  on  the  haport-  18  Car.  2.  enacts  that  the  import- 

stion  of  wheat,  rye,  buck^wheat,  ation  shall  be  a  public  and  com- 

cais»  h^  when  they  did  not  ex*  mon  nuisance.      Pope,  tit*  144^ 

*^M  certain  prioes  therein  men-  Smithes  W.  of  N.  b.  4.  c.  2.  vd.  2 

tiooed.  See  also  49  Geo.  3.  c.  98.  209.    Obserfatious  on  ttiese  ISfM 

tched.  A.  tit.  Cora.    Boek-wheat  in  Andenon's  His.  Com.   tok  9 

laaf  now  be  ilBiperted  on  payment  477.  487.  and  Sir  W.  Toopte't 

<v  a  certain  duty  e?ery  qoarter  Of^nion  there  noticed. 

MMS 


SSft 
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IiftportadoB. 


in  &vour  of  the  importation  of  cattle  from  the  Isle  of  Man, 
so  as  the  number  of  the  said  cattle  do  not  exceed  600 
head  yearly ;  and  that  they  be  not  of  any  other  breed  than  of  the 
breed  of  tlie  Isle  of  Man;  and  that  they  be  landed  at  the  portof 
Chester,  or  some  of  the  members  thereof  and  not  elsewhere  [l\ 
The  importation  of  live  cattle  is  necessarily  very  much  restrained 
by  the  difficulty  and  expence  with  which  the  carriage  of  cattle  by 
sea  must  be  always  attended. 


f»k. 


Similar  proyisions  have  been  made  (cft  the  advancement  of  die 
British  fisheries.  It  is  provided^  that  no  herring,  cod,  pilchard, 
salmon  or  iing^  fresh  or  salted,  dried  or  bloated,  nor  any  gril, 
snackrel,  whiting,  haddock,  sprats,  coal  fish,  gull  fish,  congers, 
nor  any  sort  of  flat  fish,  nor  any  other  sort  of  fresh  fish,  that  is 
taken  by  or  received  from  any  foreigner  or  out  of  any  strangef^s 
bottom  (except  protestant  strangers  inhabiting  in  Great  Britain), 
shall  be  imported  into  England  (2}.  It  is,  however,  lawfid  to 
import  eek,  stockfish,  anchovies,  sturgeon,  botarge  i  r  cavear  (5). 
At  one  time,  the  importation  of  lobsters  and  turbots  was  prohi- 
bited by  statute,  but  this  prohibition  has  been  repealed,  and  th^ 
may  now  be  imported  in  any  vessel,  whether  tUey  be  of  foreign 
orot'i3ritish  catching(4).  Foreign  caught  oysters  we  have  seen  may 
be  in. ported  on  payment  of  a  duty  of  nine -pence  per  bushel  (5). 


CoeosKur 
Shells,  &c. 


Chocofate 
rcadj 


It  hasbeensometimesthought  necessary  to  restrain  importation, 
or  prohibit  it  entirely  for  the  preservation  of  the  health  of  the  king's 
subjects,  or  to  protectthe  revenue  fromfraud*  Cocoa  nutshells  and 
husks,  without  the  nuts  thereunto  belonging,  have  been  prohibited 
on  account  of  a  practice  that  had  prevailed  of  importing  the  shdls 
and  afterwards  working  them  up  in  imitation  of  cofiee  and  cho- 
colate, to  the  prejudice  of  health,  as  well  as  the  diminution  of  the 
revenue  (6) .     No  chocolate  ready  made,  nor  any  cocoa  paste,  is 


(1)  18  Car.  2.  c.  2.  s.  3.  (perp. 
by  32  Car.  2.  c.  2.  s.  2.)  and 
before  that  act  15  Car.  2.  c.  7, 
s.  21.  Pope,  tit.  144.  •  2  Smith, 
209.  b.  4.  c.  2. 

(2)  Ante,  chi^ter  on  Fisheries. 
1  Geo.  1 .  St.  2.  c.  18.  s.  1.  further 
enforced  by  9  Geo.  2.  c.  33.  & 
26  6«3.  €.87*  s.  43.  which  recites, 
that  foreign- fish  continue  Ho  be 
innorted,  to  the  detriment  of  the 
fisheries,  and  of  our  naval  interests* 
Neither  9  6eo«  2,  nor  26  Geo,  3. 


refer  to  the  statute  18  Car.  2.  c.  2. 
8.  2.  nor  10  &  11  W.  3.  c.  24. 
s.  13.  qu.  vide.  Pope,  tit.  154. 
Fish,  British  caught  and  cured,  ara 
duty-free,  49  Geo.  3.  c.  98.  s.  13. 
And  lobsters  are  .free  from  datyir 
id.  sched.  A. 

(3)  1  Geo.  1.  St.  2.  c.  18.  s.S. 
-  (4)  1  Geo.  1.  St.  2.  c.  18.  s.  10. 
Ante  370,  1.  .        ^ 

(5)  Ante,  371. 

(6)  4  Geo.  2.  c.  14.  8.12.  Pope, 
tit.  147. 


Ch.  11.]  alhd  Eafportation^  Bounties,  Drawbacks,  S^c.  ASS 

•f 

allowed  to  be  imported  ( 1 ).     Eveiy  person  is  forbidden  to  bring  R««»iitt»  oT 
into  the  realm  from.beyond  the  seas,  haps  deceitfully  or  corruptly  r? ^T^^ 
.unclean,  corrupt,  or  mix^d  with  any  powder,  dust,  dross,  sand  or  other  Hop. 
any  other  soO^  under  a  penalty  of  forfeiting  the  goods  so  illegally 
imported  (2).     But  in  general  foreign  hops  may  be  imported  and 
entered  for  home  consumption  subject  to  the  payment  of  duty 
.  and  other  regulations.  (S) 

No  tobacco  caXk  be  imported  into  Great  Britain  bom  any  place  Manuiaaiind 
whatever,  other  than  some  place  in  his  Majesty's  plantations  in  Toktcco. 
•America,  or  within  the  United  States  of  America  (4).  No  tobacco 
.(except  tobacco,  of  the  growth,  production,  or  maiiufactureof  the 
plantations  of  Spain  or  Portugal,  and  8nu£^}  can,  in  general,*  be 
imported  into  Great  Britain  from  foreign  parts,  either  wholly  or 
in  part  manirfactured,  or  in  any  stalie  or  degree  of  maniifiu^ture  (5); 
4md  no  tobacco  stalks,  whedier  manu&ctured  or  unmanufiictiired^ 
or  tobaoco  stalk,  flour  or  snuff  work^  caii  in  general  be  imported 
into  Great  Britain  from  foreign  parts  (6).     And  as  a  precau-  fouIotIoom 
.tion  against  any  opportunities  that  niight  be  afforded  to  the  land-  ^^  ^^ 
ing  and  using.of  salt  without  payment  of  the  duty>  it  is  directed, 
that  salt  that  has  been  used  in  packing  and  preserving  provisions, 
hides,  8cc.  imported,  shall  be  thrown  overboard  on  the  landing 
of  the  goods  (7).    And  no  bast  or  straw,  chip,  cane,  or  horsehair  ^,,^  ^  ^^ 
hats  or  bonnets,  nor  any  platting  or  other  manufactures  thereof  Hats. 
to  be  used  in  or  proper  for  making  such  hats  or  bonnets,  can  by 
law  be  liviported  into  any  part  of  Great  Britain  except  into  the 
port  tf  London.  (S)  . 

f  •  a 

Importation  has  been  sometimes  restrained,  in  furtherance  of  No  Colomai 
the  interests  of  the  British  navigation  system.    It  was  a  part  of  ^^pfa^?^ 
the  policy  of  the  celebrated  navigation  laws,  to  secure  to  thk  Growth. 
ceontry  tlie  benefit  of  the  carrying  trade  which  was  thea.  princi« 
-pally  engrossed  by  the  Dutoh.    In  order  to  effectuate  this  object, 
it  has  been  ppvided,  that  articles  of  colonial  production  shall 
not  be  allowed  to  be  imported  into  this  country  from  any  place 

<1}  lOCkx).  1.  C.10.  8.2.  Pope,  (5)  30Geo.3.  c.  40.  s.4.  Pope, 

tit.  147.  tit.  186. 

(2)2    vulgo    1  Jae.  1.   c  18.  (€}  29  Geo^  3.  c^B.  s.  8.  loose 

«-'2.  perpetual  by  3  Car.  1.  c.4.  tobacco  for  crew  excepted,  s.  10» 

«nd  ICCar.  1.  c.4.  Pope,  tit.  162.  Pope,  186.                                           ^ 

(3)  See  several  regulaUons^Pope,  (7)  47  Geo.3«8e8s*2.c.30«  s.3. 

tit.  1 62.  (8)  1 0  Geo,  3.  c  43,  s.  6.  Pope^ 

.(4)  2J^G«o;3.  c.68.8.5.  Pope,    tit.  142. 
•*t,  186. 
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■ram  iHCM^ 


bttt  diat  inirfttch  tbejrw««piKidttoed>  mm!  odbanareixbiddklito 
be  brought  from  tbe  Netherbuidi  gr  Gknoimy •    It  is  aiactedby 
tlie  ttat.  19  Car.  2.  c  16*  t.  4,  tliat  ao  goods  or  comnoditMi  of 
fiireign  gioiillii  prod]ictioD»  or  maini&oture  (1)  (whiehy  hwu 
provided^  donld  be  bxou|^  into  E^gland^  Irelnd^  Wiim^ 
Ouemtey  and  Jeney,  or  Berwicky  in  Engikb^biiilt  Aippigg  tf 
other  shipping  belonging  to  some  of  tfie  eforsswd  {rfaees,  and 
navigated  by  English  fflariners)  shall  be  shipped  or  brought  from 
mtf  cAket  fiaoeii  b^  tioie  of  tie  grcmikj  piodactiop»  or  manrfaiv 
larBf  or  froos  those  porti  where  the  said  goods  and 
am  only  be^  or  are^  or  usually  have  been  first  di^iped  finr 
portadon,  and  from  no  other  places.   The  stat  19  Geo.  5.  c  48. 
was  passed  m  conseipiam  of  dodM  faavuig  arisen  wbedier  sack 
goods  as  are  indoded  in  ifm  provision,  if  carried  frooi  the  pUoe 
of  their  production  mlo  iby  Ibreigii  parts  of  Europe  and  sMini^ 
/kehtred  ikere^  might  not  be  imported  into  lUs  idngdon,  and  the 
odier  dominions  of  his  raqesty  mentioned  in  the  slat.  19  Car.  fL 
from  llie  European  countries  in  frfiich  they  had  htesA  manufi»- 
tarsd;  and  after  redtii^  that  the  importati<m  of  goods  so 
nanufiictnred  would  be  prejudicial  to  the  trade  andnavigatioii 
4of  Great  Britain,  as  well  as  to  tin  artificers  employed  hi  wbwu 
fiicturing^  it  proceeds  to  enact,  that  the  statute  IS  Car.  didl  not 
extend  to  allow  any  goods  whatMever  oftheprodnction  of  Ainca, 
Aria,  or  America^  imd  akhoi]^  aflerwards  mamAetBred  in  fin 
rrign  parts,  to  be  imported  into  Great  Britain,  Ireland,  or  t^ 
islands  of  Guernsey,  Jcney,  er  Man^  unlem  they  huTe  bett 
manufactured  in  the  place  in  whidi  they  were  grown  and  pr»* 
duced,  or  in  which  they  were  first  shipped  for  transportation  (8). 
The  ISandUCar.S.  ell.  s»SS.  enacts  that  no  aort  of  wines 
(other  than  Rhenish),  no  sort  of  8pioery<SX  grocery  (4),  tohaceo^ 
potashes  (S),  pitch  (5),  tar  (5),  salt(«),  min(7),  dealboaidi, 
fir-tim^  (7)y  or  <diTe^il  (8),  shall  be  imported  iqId  l&s^^mi^ 
from  the  Neth^hmds  or  Gemumy  (0).     This  act  haa  bmn 


(1)  i.  e.  goods  ^Jlna,  Africa, 
and  America.  19  6.  3.  c  48. 
Reefe8»2ded.l21.    Pope^dt.!. 

(2)  See  Peps,  tit.  I.  and  s.  2. 
of  19  Geo.  3.  as  to  oil  of  cloves  and 
seme  other  articles ;  and  see  as  to 
Sast  India  floods  12  Gar.  2.  €.18. 
s.  13.    57  Geo.  3.  c.  9.  a.  1. 

(3)  SaehowerertherMpilations 
of  8  and 4 Ana.  e. 4.  s.6.  8AnQ. 
C.7.  S.13.  6 Geo.  I.e. 21.  s. 46. 
80eo.  1.  c.  18.  s. 21.  Popt,  tiu 
179.  ^^ 


{A)  Seehowe9)er^Geo.3.c.37. 

(5)  Pope,  tit.  182.  47  Ge0i3* 
sess.  2.  c.  27. 

(K)  Pope»  tit.  175.  Poreiip  ssk 
for  curinj;  fish,  when  free  from 
du^.    38  Geo.  3.  c.  89.  s.  IS. 

<7)  Bat  see  §  Gee.  1.  c  11^ 
a.  23.  4<  Gee.  3.  c  II7.  s.  1. 
51Gee.S.  ei4.s.l.  Bme,  tit. 
189. 

(8)  Pope,  tit.  Ii7. 

(9)  Pope,  tit.  K 


€h.  110  ^""^  EspfirtaHim,  Bcuniiei,  Drmbaek$,  ^.  SSS 

npfld^  flo  fiwr  9B  k  fmiiibiti  deal  boaqds  and  fir  Haber  tt^PBn  f'SrtSn^ 

£WHMB^(l^«Bdflo<Hr  afkndolasitopmiMsdiajM^^  mpiMMp. 

msMpkm  (d).  *  It  leens  A^  the  eax^twm  in  fi^pur  of  Rf^^oifth 

fvfaMt  extaads  to  dl  imes  ^  the  growth  of  OiemMiycNr  theffia^ 

fMDoir^a  doodmons  Aeiseabouts^    that  it  is  not  to }»  confined  to 

lii^jlrict  literal  sense  of  the  words,  naOMly,4o8tt€liiviiies  as  gro«r 

491  die  borders  of  the  Rhine,  but  must  be  ^epi  acoc^^Angtothe 

ccwumitti  aoeeptatioa  by  vhifch  a!  1  wines  of  the  growth  of  Ger* 

■Mttgr  or  Ihe  emperoi's  dominions  are  generally caUed  Bhenirii  (5)* 

It  IS  siso  ceatngy  to  hiw  .to  vqport  tea  into  the  Idngdom  Tea  only  from 

from  any  place  but  that  4>riU  growlji^    aldiough  Ae  same  ^^^^^"'^^ 

tea  may  have  been  formerly  exported  from  this  conntry  (4}. 

Wp  hw9e  alreaA^  fiilly  considered  l)be  different  provisions  of 

liie  aaiigatioB  laws,  as  it  afec^  the  mipoitation  1^ 

io  this  cputry  or  its  colomeci.  (5) 

The  eircidation  of  cmmUrfeit  or  bad  money^  has  beeti  also  Ooaateiftic 
gvaidedi^iainstby  prohibiting  it  to  be  brought  into  the  kingdom.  ^^^^* 
Impordiig  connterfdit  money  resembling  the  money  of  Engl^n^ 
knowing  it  to  be  fidse,  in  order  to  utter  k  in  this  country,  amounts 
to  the  crime  of  high  treason  (6}«    Imp<xrtiQg  counterfeit  gold  and 
aibrer  coin  made  current  widim  ibe  realm  by  proclamation^  &c^ 
luiowing  it  to  be  counterfat,  and  witfi  intent  to  utter  jit  in  this 
lingdonn,  is  also  high  treason  (?)•    Knowingly  importing  coun«- 
terfiik  bai&  tokens,  with  intent  to  utter  them  in  this  kingdon^ 
lias  beoi  made  felony,  punfshid>le  widi  seven  years'  transporta- 
tion (8).  Tlie  14  Geo,  8.  c.  42*9  whi<&  was  passed  in  consequence 
ef  sId  ttlver  coin,  greatly  below  the  standard  of  the  mint  in  weight 
and  fineness,  having  bem  imported  into  the  kingdom,  prohibited 
the  importation  of  ligit  silver  coin  purporting  to  be  the  .coin 
^  tie  realm  from  foreign  countries  (9).     The  sta1;9te  37  Geo.  3. 
c  1^6.  enacts,  that  if  any  person  ^hall  bring  in^to  the  re^Jm  apy 


(1)  j6  Geo.  L  c«15«  $.h  P(tt>e, 
titl.  reg.2K  Smith,  W.  of  N. 
b.4.  C.2. 

<2)  56'6eo.3.  cS7. 

<8)  iKeeveB,2ded.p.l4»6.  Pope, 
tit.  I.  nde  21.  Boteb. 

<^  LiGeo.l.e.30.6.8.Pope, 
tic  i^. 

<5)  Ante  169  to  264. 

<Q  25  Edw.  3.  St.  d.  ah.  2. 

(7)  t  fc2P.fcltc.U. 


j(8)  51  Gep.  ;3.  c.^lO.  an4see 
44  G.  3.  c.  71.  s.  2.  as  to  counters 
feit  dollars  and  tokens  of  England 
and  Irdand ;  and  45  Geo.  3.  c.  42, 
8. 1.  48  Geo.  3.  c.  31.  53  Geo.  3. 
c.  106.  8.  1.  as  to  Irish  tokens^ 
and  see  the  old  stat^  9  £dw.  3. 
BUt.2.  c.2-^&10^ 

(9)  Made  perp.  by  39Qeo.  9* 
c.75. 
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Commerc0  qf  Great  Britain^  Importation    [Ch.1 1. 


Po|dkBookf» 


IiDpoit  traoi 
jtn  Enemy's 
CouQtry.  (5) 


coM^^r;^  ooiD>  not  the  proper  ooin  of  tbe  reahn^ 
be  curraat  within  the  aame,  but  made  to.  resemble  1^  coin  of  a 
foreign  country,  knowing  it  to  be  coanterfiot,  and  with  intent  to 
utter  it  in  this  kingdom,  he  shall  inoir  the  guilt  oFfdony,  and  be 
Jinble  to  tmnqKMtation  for  seren  years.  It  will  beobeerved^  that 
these  emu^tments  <»dy  extend  to  the  importation  of  cfmnUrfA 
money,  and  of  Ugkt  gold  and  silyer  coin.  Bullion  voAforeipb 
coin  of  gold  or  silver  may  be  lawfully  imported^  and  without  pay- 
ment of  any  duty  (!)•  And  an  ancioit  statute  provides^  diataU 
merchants,  nadves  and  strangers,  may  safely  carry  and  bring 
within  our  saifl  realm  plate  of  silver  and  billets  of  gold,  and  all 
other  manner  of  gold,  and  all  money  of  gold  and  silver,  to  our 
bullion  or  to  our  exchanges  which  shall  be  ordained  at  the  stales 
4Uid  ebewhere,  taking  there  m<mey  of  our^coin  of  gold  and  silver 
according  to  the  value.  And  if  any  will  take  good  money  of  gold 
and  silver  of  other  coin  than  of  ours  in  payment,  he  shall  take 
the  same  without  impeachment,  so  that  none  be  thereunto  com- 
pelled if  he  will  not  take  it  of  his  good  will.  Provided  always, 
that  no  money  have  conunon  course  within  our  said  realm  and 
lands  but  the  money  of  gold  and  silver  of  our  coin.  (2) 

The  importation  of  pqpish  images  and  popish  books  has  beai 
prohibited,  out  of  zeal  for  the  interests  of  the  established  rdi^ 
gion.  To  import  from  the  see  of  Rome  any  agnus  dei^  crosses, 
beads,  or  other  superstitious  things  pretended  to  be  hallowed, 
is  an  offence  that  subject  the  person  guilty  tP  the  pains  of  s 
praemunire  (3).  Importing  popish  books  subjects  the  ofifender  to 
a  pecuniary  penalty  of  405.^  and  the  books  imported  are  to  be 
burned.  (4) 

It  diould  dso  be  mentioned  as  a  branch  .of  the  law  relatiag  to 
the  importation  of  merchandize,  that  no  goods  caa  be  lawfully 
imported  iitto  this  country  from  an  enemy's  dominions,  without 
the  licence  of  the  crown  (6).  This  proposition  follows  as  a  con- 
sequence of  the  legal  doctrine  which  has  been  discussed  in  ano- 


(1)  49  Geo.  3.  c.98.  sched.A. 
tit.  Bullion. 

■    (2)  21  Edw.  3.   st.:2.    ch.  14. 
Pope,  tit.  148. 

(3)  13  Elis.  c  2.  s.  7-  4  Bla. 
Com.  1 15.  I  East.  P.  C.  26,  27. 
Pdpe,  tit.  175. 

(4)  3  Jac.  1.  0.5.  8. 25.  1  East. 
P.  C.26.    Pope,  tit.  140. 


(5)  It  should  also  be  lemeDi- 
bered  that  the  East  Indian  trad^ 
and  consequently  importation  from 
thence,  is  regulaf^d  bj  sei^ 
statutes.     See  post,  next  chapter. 

(6)  Potts  F,  Bell,  8  T.  R.  548. 
reversing  Qell  v.Gilson,  1  Bos.& 
PuL345.    Aate^  377.  to  392. 


*Ch.  11.3  and  Exportation^  Bounties^  Drawbacks^  8^.  5^7 

^  ther  plaoe  (1) ;  according  to  which  ail  commerce  with  an  eaemy^  Rcttnmci  on 
except  with  the  permission  of  the  crown^  is  illegal  on  the  part  of  " 
the  British  subjects.     The  reason  of  the  law  in  this  particalmr 
instance  is  plainly  discernible,  when  we  consider  that  if  such  an 
importation  were  to  be  allowed,  export  duties  would  in  most 
instances  be  paid  to  the  country  from  which  the  goods  were 
brou^t,  and  by  this  means  the  ^'  sinews.of  war'^  would  be  fiir* 
nisfa^  to  the  hostile  government.      The   legislature  of  thir 
country  has  been  in  the  habit  of  enforcing  the  same  poliqr  by 
acts,  of  parliament  usually  passed  on  the  commencement  of  hos« 
tilities.  It  seems  indeed  to  have  been  formerly  the  practice  only  to 
restrain  trading  with  the  enemy  by  certain  regulations ;  and  in 
some  instances,  the  import  trade  in  particular  has  been  prohi- 
bited.    But  it  has  been  lately  established,  as  above  remarked, 
that  all  trading  with  an  enemy  is  forbidden  at  common  law,  and 
it  has  been  of  late  years  univei^sally  prohibited  by  act  of  parli»* 
ment,  under  severe  penalties  (2)«     Under  the  stat,  S  Ann.  c.  13« 
which  prohibited  the  importation  of  French  goods  during  the 
existing  war,  under  the  penalty  of  a  foifeiture  of  the  goods  and 
.ship,  one-half  to  her  Majesty,  and  the  other  moiety  to  thie  in- 
former, it  was  held  by  the  court  of  exchequer,  that  French 
wine  bought  in  Holland  and  imported  into  this  country  by  the 
order  of  the  Queen,  with  her  money  and  for  the  necessary  use  of 
herfiunily,  was  not  forfeited  (3).     The  title  of  the  crown  to  a 
ship  forfeited  under  this. act  also  came  in  question  in  the  court 
of  Exchequer  in  a  case,  the  circumstances  of  which  were  as  fol- 
lofTs:  a  ship  with  French  goods  came  into  the  port  of  Penzance 
and  was  there  seized  by  the  admiral's  officers  -as  a  perquisite  of 
.the  admiral^.     A  custom-house  officer  afterwards  seized  the 
ship  as  forfeited  on  the  French  prohibition  act ;  and  having 
exhibited  an  information  moved  for  a  prohibition,  whidi  was 
granted  oa  the  ground  "^^  that  the  ship  was  forfeited  by  the  act  of 
parliament  upon  coming  into  port,  and  the  seizure  by  the  admi- 
ral did  not  prevent  the  forfeiture."   And  Lord  ChiefBaron  Ward 
cited  a  case  in  the  time  of  Lord  Hale,  where  goods  were  put  on 
board,  on  which  the  duty  had  not  been  paid,  and  carried'  to  sea 
snd  became  flotsam ;  and  a  suit  was  commenced  in  the  admi- 
fslty,  who  have  jurisdiction  of  flotsam;  and  upon,  an  informa- 

tioain  th&exchequer  for  the  forfeiture,  on  account  of  the  goods 
. ^_  •  ...  ■    • 

'  ... 

(1)  Ante,  377,  8>  &c.  to  44,  an4  subsequent  acts. 

(2)  See  the  acts  of.  parliament   .     (3) '  Bruse  v.  Uarcoiirt,  Farter's 
collected  and    commented' upon    Rep,Exch«.274»  ... 

in  Bristow  v.  Towers,  6  T.  R.  39   * 
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RunriiBtirf      kxrisigbtm  dapped  hAm  Ait  dja^y^ 

^""^'"'^      ^nnltds  for  thrcraim  iMd  Aliife,lifdMfi^^ 

gBodslwKniingilotiiii  tftif  maidgyiMaotpuiy  diefcrfiaiti^ 

Bopki  and  Laidj^  dit  Mpportatiop  of  JfOokM  flod  cettam  aChor  wotb  4t 

^^''^^*        «rtty 'withopt <1m  oonint  of  the  Mlhor  or  adicr  p^ 

iIm  bgpdfc  of  iImi  ppodnetiaa  nuy  1mw5»  beta  jefUPid^  ii  flkgfll^ 
during  dM  tavi  in  vkadi  dit  melm  pgapetty  ixmliBaet.  %  die 
copyright  oct<2)  it  io  feifaiddea  to  iapoft  any booki  during dw 
twm  of  twBly^oight  yean»  or  any  forthor  time  in  vhidi  Ae 
oKflmiyopMyiity  raanainBi  widunittheoonflentoftheproprietir 
inlobtainod  in  vriting;  and  th^  ia^potter  it  fi^de  to  an  aotfoa 
on  the  oaae,  at  die  auit  of  die  andior  or  odier  proprietor.  St 
vilar  Bigulatieiio  have  been  made  far  dm  prelection  of  pieosief 
eadptmre(S}^  aewellaflofhiatoricidpniti,  orpriiitiofanyodieir 
dieiirifrtmij  engraredy  etcked^  dmmi^  or  dlerigned  in  any  part 
of  Great  Britain  (4).  These  rcgaktions  iV«  intended  to  seeme 
m  the  author  tfie  hmefit  of  hie  prodnctfons;  dM  inpoftadon 
lherefiiiae<of  each  imrenrioni  ii  conrideeed  ^b  the  inftMngispicnt  of 
opriiraterfg^andigpuniihable  eaeqdiinanactienatdi^guit 
'  of  the  pioprietor* 


^^^         DtiriJlnovfaeproperlotaiieovieoroflhominatBnoesBidiich 
iDiiiipoMioa.    |]ie{iiipQ|ftetifln  of fomgn merchandise h^ 

jof  fitnenr  and  mieoitragemettt.  The  geneial  line  of  fdisf 
adopted  by  die  kgudatwe  of  due  oonnlTyy  with  regard  to  iai- 
fOftalmn,  has  bew  ahieady  diicuaMd  at  Inrge  (5).  Atthetamt 
Ime  dh«t  itwas  deemad  neceesary  to  protect  the  manufiMtamg 
ittteneety  oither  by  an  ahaohite  prchibition  of  goode  of  faneiga 
panufcrlwrpi  or  by  csnusdng  h^gh  dntioe  on  their  inqportatioi^ 
h  ems  tfaou^t  lio  lew  expedient  to  Aoilitate  die  intcoduction  d 
mmnmg^  materially  and  0  encooiage  the  importadon  of  Am 
ioMign  pnidnedone  in  their  rudest  state^  orithont  mUch  msqr 
of  oar  onmnanu&ctaxieB  oould  not  be  carried  on(6).  The  iaih 
fMlaetiendiemfiNseofthe  materudi  at  our  mandhcAnreshashem 
iamotimoB  «noonraged  |by  bountiei^  dift  is^  by  nuns  enjufosi^ 

(1)  Score  y.  ite  Lord  AAaird,  dt.  172. 
fM^r's  Sep.  27JU  (fi)  MMe,  614. 617,  iu!. 

(2)  54  Geo.  3.  c.  156.  s.  4.        (6)  Stq>haDi.  v  Burrows  9 Avt. 
8  Ann.  c.  19.  352.    South  W.  of  N.  b.  4.  c.  8. 

(3)  54fieo.  9,  e.M.  Tucker  on  NatinMqdon  pB,  id 
4^  I70ee.t.  e.57.  7Cbo.3.    Mift»  p.  f » 8,  i^. 

c.38.    8  Geo.  S«  €«  IS.    Pppe»    ^ 


paid  as  a  lewaid  for  the  impprtatjons  at  other  tmrn,  artidaB  isacwiiigwnem 

^tlM  nature  liavebem  encomaged  by  aii  aaamptiop  fiooaa  pay*  ^•^p***'*" 

iag  duties;  and  when  diatke  hare  fa^n  iaipoflad^  vomaiiB&o- 

tnrad  aitkles  faaff  e  been  in  geouerel  adawttad  at  a  rate  nuidi  in- 

leiior  to  that  diarged  u^oa  other  iMrchandiae  of  the  aa»ie  sa<^ 

llirev     Ag the eadgapciee  of  tha  gUte hare in<ay«»ed|  aamaHAiiBy 

ia  mm  ribaiyd  an  most  of  theae  artides  of  foiriga  cammonro,  in 

reqpect  of  wbich^  out  of  ngerd  to  ihe  aeaaiufiMtuiret  of  this  comi^ 

try.  It  was  formerly  the  practice  to  exact  no  duly  whatever.    It 

iaatiUhoawarofuDpoitanoe  to  o^i^desr  lamaofihepcovidioni 

bj  which  the  io^portation  of  the  matariids  of  our  maaafMteres 

ia  gonnedf  under  that  bnanch  of  die  subject  which  relates  to  the 

cnooonigeBieats  of  impertiition»  as  it  is  in  farour  to  the  maaa- 

Actnw  that  these  pnavidons  harabessi  made)  and  €m  such  a  ^ 

wisionof  ihaaufagept  sarras  fo  iUnstrata  the  doetifne»  in  pursuance 

^whkih  it  has  been  seen  dkat  ihe  importation  of  artidae  of 

iiweign  witiMjiirtipe  has  been  piioliibitfld  .and  laestrained. 

Sjr  ^  iMuk^  S  Gao^  9.  c  «e«  a#  20.  k  was  aasde  las^  wooi. 

finr  any  penasi  io  import  into  Gaeat  Britaii^  fn^  British^anlt 

▼fisictet  any  aort  of  cotton  wool  fimm  any  phK«  whatsoofer^widi- 

^^  (KHWOS  <f4^  diiiy  (l\     A  asaaU  ^ty^  howeyer»  k  near 

dbttged  (^}.    A  duty  has  ban  also  imposed  <cin  all  sheep^s  wool 

inpoited  into  tUs  Mootry  (8)»  akhong^  it  appears  that  it  mi^ 

have  been  formerly  importad  into  Gfeat  Britain  from  sevfscal 

diflerent  countries  without  paying  any  duty  (4).     It  has  been 

hfld  that  the  wojak  ^all  aonbs  of  wool^''  in  the  M  Oao.«.  c.  15S. 

n^  lJ«4o  not  indudeisttim  wool,  but  mcaalywoaificamllia  bade  * 

4tf  Aa  sheep;  and  that  dwmtee  the  importation  of  oattan  woal 

4wi  Jtoalia  TshnA  inaPortiq;weseyeaflel»ownadhyagritiA 

iitaoefa  the  aaptaki  and  «rew  of  whkh  wane  Pxatagnasai  waaooni" 

tnvylo  the  mMi^ation  at«<5)«    InthaMatbyaarofaeo.  S«  a  luirsak. 

la^  was  mado  to  oaeouiagc  the  iaspcwtsdm  of  miv  f& 

flpvntoy  £mn  the  pkatations  in  Ajofficas  at  the  lima  filMn  this 

psaviaion  waa  mada»  the  sitfareit  of  the  oohmias  ms  aonsidarad 

m  Jdcintiflad  with  Aat  of  tho  Mather  cauntof  i  abaupigraras 

iharafore  fpomted  Hf  ^e  •  Gao.  jft.  c.  M,  ia  aBcansage  tfaa 

^growth  and  culture  of  raw  silk  in  the  AmmcJBn  plantations^  as 


W'.  ■■■■■        m    t     •     t^^  ■»■■         ■     — ^^a^^pi 


(1)  Pope»  lit.  lia.  Smith,  b.  4.  3  fol.  282«  4  vol.  88. 
c8.  vol.3,  p.  147.  (3)  Pope,  tit.  246. 

<3)  49  Geo.  3.   e,  ^.    Ifope,        (4)  3  Smithy  146. 
tit.  246.    See  Lord  Sheffield's  fie-        (5)  ftsiee  v«  Cowie»    1  Hok 

ports  on  WodSkaA^PampUatser,  £,  N.  P.  69. 


540  Commerce  of  Great  Britain^  Importation    [Ou  11. 

Eocoorasemtnts  ^^jl  as  with  a  Tiew  to  fuFiiiih  a  certain  supply  of  that  artide  fixr 

the  oik  manuiactares  of  Great  Britain,  It  was  granted  fixr 
•twenty-one  years,  from  the  Ist  January  1770  to  the  Ist  January 
1 791.  For  the  first  seven  years  it  was  to  be  at  the  rate  cf  twenty- 
five  pounck  for  eveiy  hundred  pounds  value;  for  the  second,  at 
twenty  pounds;  and  for  the  third,  at  fifteen  pounds.  It  has 
not  however  been  considered  expedient  to  continue  this  provi- 
sion, and  a  duty  is  now  laid  on  the  importation  of  raw  silk.  (1) 

«  •   •       • 

lines  Yam.  By  tlie  statute  29  G.  2.  c.  15.  s.  IS.    it  was  provided  that 

no  duty  should  be  demanded  upon  any  raw  or  brown  linen  yams 
made  of  flax,  and  known  by  the  names  of  Dutch. yam  and 
•  French  yam,  and  of  l^race  or  Muscovia  yam,  or  any  othar 
foreign  raw  or  brown  linen  yams  made  of  flax  which  shall  be 
imported  into  this  kingdom^  but  all  such  linen  yams  may  be 
imported  duty-free  (9).  A  small  duty,  however,  has  been  since 
imposed.  It  was  of  course  the  interest  of  the  linen -mannfitc- 
turers  to  obtain  the  linen  yam  at  as  cheap  a  rate  as  possible.  It 
is  observable,  however,  that  this  enactment  extends  fiu*  bq^ond 
the  rude  materials  of  the  work  in  fiivour  of  whidi  it  has  been 
-made,,and  aims  at  the  advancement  of  the  manufiurtory  of  linen 
at  the  expence  of  a  large  portion  of  subordinate  industry.  It 
is  worthy  of  remark,  that  more  than  four-fifths  of  the  whole 
quantity  of  labour  necessary  for  the  preparation  of  hnean  doth  if 
employed  in  preparing  the  linen  yam.  (S) 

Dyif«  tko^  It  was  also  provided  by  a  statute  of  8  Geo.  1.  c.  15.  s.  lo;, 

for  the  encouragement  of  the  <  manufiictures,  that  all  sorts  of 
drugs  and  other  goods  therein' mentioned  used  in  ^ng  should 
be  imported  without  paying  any^  duty  (4).  It  has  however  beat 
since  enacted,  that  some  duties  shall  bepaid  on  the  importatioo 
of  articles  of  this  nature  (5).  A  bounty  was  granted  in' the  last 
ragn  on  the  importation  of  indigo  from  the  British  plantatioiu 
in  America,  in  order  to  encourage  the  growth  of  an  artide  of 
so  much  utility  in  dying  our  manufiictures,  and  to  furnish  tlib 
country  with  a  cheap  and  certain  supply.'  "When  the  plantation 
indigo  was  worth  only  three-fourths  of  the  price  of  the  best 
■  •  •  ^ .     . — '  ■:  •■■•■■-. 

(1 )  Pope,  tit.  246.  Smiths  W.    c.  46. 

of  N.  b.  4»  c;  8.  vol.  3.  p.  150.  (3)  Smith>  W.  of  N.  b.  4.  c.8, 

(2)  Pope,    tit.  191^.      By  an    voL  3. 148. 

erfor  ia  the  press,,  s.  3.  is  put  for        (4)  3  Macpfa.  An.  Com.  1S1» 

s.  13,  termllS  years.  Smithy  voL  3.    a*  n.  17^2. 

148.  b.  4.  c,  8.  and  see  24  Geo. 2.    .    <5)  Pope,  tit.  ^(!. 


« 

Ci\»  1 1 .3  ^  ^^  Eaportationf  BountieSt^  DrawbackSy  ^.  541 . 

'-         *.  / 

Fraich  indigo,  it  was  by  this  act  entitled  to  a  bounty  of  six- .  SncoimgemeBts 
pcsice  die  pound.     This  bounty,  which,  like  most  others^  was,***  mportatioik 
granted  only  for  a  limited  time^  was  continued  by  several  pro*< 
longatiohs,  but  was  reduced  to  four-pence  the  pound.     It  was. 
allowred  to  expire  with  the  end  of  the  session  of  parliament  which 
followed  the  25th  March  178L  (1) 

Foreign  salt  imported  for  the  sole  purpose  of  curing  and  pre*  salt  iN«d  in 
serring  fish  is  r^arded  more  fevourably  than  salt  imported  for  S|^^^V 
anty  other  puipo8e(2).     It  is  provided  by  a  late  act  of  parlia- 
ment, that  every  bushel  of  foreign  salt  imported  into  Great  Bri- 
tain^ for  the  sole  purpose  of  curing  and  preserving  fish,  shall  be 
subject  only  to  the  duty  of  three-pence :    it  must  however  be 
warehoused  in  a  particular  manner  (S).     Seal  skins  are  also  by 
the  modern  statutes  liable  to  certain  duties,  although  it  viBsfor^ 
merly  provided  by  the  acts  for  the  encouragement  of  the  fisheries,* 
that  no  duty  should  be  charged  on  the  importation  of  such 
articles.  (4) 

t  The  provisions  that  have  been  mentioned  are  sufficient  to  shew  Uawimight 
thegeneral  policy  pursued  by  the  legislature  with  respect  to  the  •®*^"*'^****'*'* 
importation  of  unmanufactured  goods.     Other  instances  of  the 
same  description  will  be  discovered  on  examining  the  acts  of 
parliament  by  which  dtities  have  been  imposed  oii  the  importa- 
tion of  foreign  goods  into  this  country  (5).     It  should  also  be 

(1)  Smitii,vol.3. 150.  b.4.  C.8.  rialSy  which  used  to  be  obtained 

<2)  57  Geo.  3.    c.  49.    8.22.  from  foreign  nations.    3  Smith  W. 

386. 3.  c.  89.  s.  12.    Pope,  175.  of  N.  154.  b.  4.  c.  8. 

246.  (5)  So  by  49  Geo.  3.   c.  98. 

(3)  57  Geo.  3.  c.  49.  s.  22.  hemp  dressed,  imported  in  a  firi-  * 

(4)  See   the   modern  acts,  49  tishrbuiitship,31.thecwt.;  notim-- 
Geo.  3.  c.  98.     Pope,  246.     And  ported  ia  British  ship,  31. 3s.  Rough 
formerly  31  Geo,  3.  c.  26.  perp.  or  undressed,  &c.  5s.  9d.  and  6s. 
by  49  Geo.  3.    e.  20.      And  see  6d.  Beawes,  6ed.)13.  Soonhides 
35  Geo.  3.  c.  92.     It  should  be  of  baflalo,&c.  not  tanned  or  dressed,- 
mcDtioned  that  an  act  was  passed  6d.  and  Is.  6d.  tanned,  7^. ;  and 
mthellGeo.  3.  c.  50.,  by  which  see  formerly  42  Geo.  3.   c.  24^ 
a  bounty  was  given  (from  1st  Jan.  ]5>Geo.  3.  c.  35.    Which  distino— 
1772,  to  Ist  Jan.  1781)  on  the  tions,  among  Aiany  others  to  be. 
importation  .  of  pipe,   hogsheads^  found  in  Pope's  Law  of  Customs* 
and  barrel  staves,    and    heading,  tit.  246,  are    plainly  subservient- 
from     the    British     plantations.'  to  the  interest  of  the  manu&c* 
Thi$  act  was  made  to  encourage  tures.  Sometimes  a  distincdon  is- 
the  trade  with  the  plantations,  and  made  for  the  benefit  of  the  ship- 
to  furnish  the   manufiiicturers  of  ping  and  navi^tion  of  this  counti^, 
casks  for  the  use  of  brewers  and  as  **  assafcetida  ^directly  from  th» 
distillers  with  a  supply  of  mate*  place  of  its  growth,  6a, ;  not  di- 


1 
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ul—  iiwl,  m  ad  eDOoufagcooit  lo  the  napatut&oti  of  wuniaft* 
fiMMired  ^ood%  that  cm  Ami  impcMatira  of  fordgn  fumj^SHallMI 
ik^diitiai  niiHl  hi  genera]  be  paid  ianiediately;  nrlMMiafti* 
nami&ctarad  aeNlUtfidiie  may  iieir  be  warehooaed  befeee  die 
dittf  faae  beoi  paid^  and  e  ceaeideiyBie  ti&ie  k  aHoered  fin*  pijf--« 
ing  the  dutiefl,  under  certain  r^gidalieiii»  iriikllweahadl  t»reaai^ 
have  occasion  to  consider. 

limlttdBift'       IthaaabobeenthepraedoeinfiittiDertimestognnfbMaitia^ 
Tl^i^lrlm^  theiaqportation  ef  naval  suma.    In  a  maritime  eonntrylikeenBt 
KMl^  &>      BrilaiDi  whose  strsngdi  de|pends  m  m  graaft  a  dsgree  on  her 
^K*M    na^^  pcfwet,  it  nmsi  always  be  asi  ofafect  of  the  graatcsiiaa* 
^'  poftanee  to  obtain  sA  ample  supidy  of  naval  stores ;  Old  it  has 

often  been  fi>Hnd  diSeolt  to  seeve  seek  a  stnrfjfrom  Ae  otm* 
tiaental  powers  ill  tknea  ef  the  greatest  ne^  (1)«  In  tike  yest 
1708^  the  tar  coaapaiqr  <^  SwedsA  absofait^  re&ised  to  supi^ 
the  Eoglish  nation  with  piteh  or  tar^  although  it  was  paid  fi>r  at 
ready  money,  unless  Eng^d  would  allow  it  to  be  bniitght  over 
in  Swedish  shippings  and  at  such  prices  and  in  such  quantities 
as  the  oompssqr  should  think  proper  (d).  Una  booorrepoe  is 
said  to  have  oeeasjoned  the  fiaisbg  of  the  statuts  4  &  4  Anne^ 
c.  10^  the  olgeel  of  which  Waa  to  enooiitage  tlw  [teodacthm  of 
aaval  stores  in  the  British  plantatioiis  in  Amerieai  and  tx>  pro* 
tact  Oraat  Britain  fifom  the  etaetiona  of  fiireigB  potentates,  ea 
wlRMe  ami^  and  genorosity  she  had  been  farmerlj  obliged  to 
depend.  As  the  defimce  and  safisty  of  a  mrtion  must  always  be 
olyeota  of  greater  importance  than  any  addition  to  the  ne^onsl 
.  wealthy  it  sesaas  that  the  most  fiivourable  point  of  view  in  whidi 
a  bounty  can  be  regarded,  it  its  subserviency  to  the  naval  intereiU 
and  to  tlie  navigadon  of  Great  Britain*  la  the  year  1704,  die 
impoitatidBi  iato  Eng^d  ifrom  the  Americui  eohmiea  of  tsr, 
f^tdi  (S)j  rorin,  ot  ttiipeatfue;  of  hemp;  of  masts,  yajrds^  and 
bowqpntSf  was  rewarded  by  a  variety  of  pecuniary  bonntaeSb    On 

HMly  ftotti  the  ][>laee  of  Its  gyowth»  thod  that  has  been  discovered  ef 

Is. ;  end  other  instaiiees.    Fope»  ektractii^  them  ft^m  ooal,  an  in* 

til«M6.^    Addone-thfadandone-  vention  for  wbi<$b  the  coantrj  is 

ftttrth  ef  these  ditties  to  aMser*  prfaidpally  indebted  to  the  ing6* 

tain  these  now  payable.  atdty  of  Earl  Dandooald*  3  Uacpn* 

<1)  See   observatiokit,   tacker  An.  Com.  648.    25  Geo.  3.  c42» 

oe  TtWIe,  93.  Which  vested  the  invention  b  EaA 

(S)  2  iCacph.  An.  Com.  924.  DundotuOd  for  the  term  of  tweDt| 

Ai ».  1703.  years ;  and  the  benefits  of  the  me- 

(^  It  has  beoMaefessneosaasry  tlhod  af^  statsd  in  die  aot;  and 

taenMtturage  the  httpertaddn  of  M4U$eph.fS. 
pheh  aui  tan  en  iMMitft  of  a  me* 
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m 

^hm btpmrnkA  6l pUtA  indttr^  i^hmmjwnB  giirca  d£jup9t  Piiwijiiwwii 
tdfij  M  loiin  or  torpentmd  if  I ;  Mhempjftf;  en  iiuttt%  ynndiy  *®^t^**^**^ 
jtfid  bcMTiprite^  a  botlfiQ^  of  J01  m  Aaodier 

MdM/  S  Adii4«.  18«,  wat  pasMd  oo  aceoitotof  dioseeiiDMiirfljfCk 
mma  iMibghem  foti&d  ddfeetitrcv and h«r  Majeify  was tnabl^ 
td  ifiply  .f^lOiOOO  in  employiag  tUMjA  poople  awl  iBrnkUf^  pro^ 

to eneouMgtfiMiit to  that  wlikh  waa offlMd  by  di6 itvCoto  9k^^^^ 

Aiitt^  ill  i^pect  to  Ihc^  itfipbtMitfon  of  dimd  stores  froai  Amariott^ 

liMt^y^  A  botinty  6»f  if4  per  ton  upmi  pitdb  and  tAr^  of  jf»  por 

IM  oiei  ftffpMtifiiai  add  j9I  paif  tofl  on  maating  tiiiib«r^  w»a 

gMHed  by  12  Antle»  dl«  K  0fp«9.  a.  2.  in  fiwr  of  tha  iaiporti^ 

tion  of  naval  stortia  ftom  SdiMlaifd*    It  ftMOtt)  iMUmtVi  to  luMN} 

been  insufficient  to  encourage  importaticHi  from  Scotland,  on 

aiiiSoiint  of  the  pine  and  fif  tree!^  of  that  tiountry  Ikiag  bi  genelTBl 

ftcttd  in  moimtaliRmapftrti,  ittid  teMM  from  hk^igMt  )ritteni(S}. 

%  an  act  pateed  in  tli^  Sift  ye^  of  Geo.  1.  (9),  the  ditty  of  jis  BouMooMtmp 

pe^  txMi  on  the  hAportatidti  of  hemp  hito  Ettgtdud  horn  th«  ^s^k^ 

Ati^tixSM  plantations  and  from  Scodatid,  Iras  eiMitkiued  ibr  th6  «»ti«»<i« 

ftfm  of  sixteen  yean^  and  to  flie  end  of  fli6  nacf  s^^sion  of  pkt- 

Itemeni.  («) 

Another  bounty  wxts  granted  by  4  Geo.  S.  e.  fS.  id  ftrotll'  df  HanpiiidFitf 
th^  importation  into  this  countiy  of  hempi  and  itoughO!iPMd3r«H^  firanAmciici. 
BkHi  from  the  American  colonies.    It  i^ras  euicted  Chat  Ike 
bMmey  Aoiild  continue  for  21  years,  at  the  rale  of  jfS  bi  evifity 
U^  of  hemp  and  flax  imported  during  the  ftrst  seven  yeat^  ftt 
^6  lor  the  second  period  of  seten  ye^  Mid  M  jf  4  Ibf  tile 
remainder  of  the  time  (5).     By  the  same  act,  the  pre-emption  of 
all  such  hemp  and  flax  was  (as  usual  in  such  cases),  to  be  ofiered 
to  the  cdmmidsionets  of  the  navy,  and  the  space  of  twenty  dAyn 
was  t6  be  allowed  for  their  determina^n  belbre  thi^  importei^ 
dcnodd  be  at  liberty  to  dell  it  to  a  private  person.    By  the 
46  Geo.  8.  c.  2$.  liiis  bounty  was  continued  until  the  2f th  of 
IJtazch  1810(6).    Another  bounty  was  granted  by  the  statute  Henpfiom 
19  Geo.  8.  o*  87.  i*  &vonr  of  the  importation  of  hemp  from  ^'^^'^ 

— — — —       ■  ■■  *  — ^a^— — — ^i— —  I— i— — — — — — W 

(1)  8  %  4 Ann.  c.  10.  s.  Ihi.        (5)  4 Geo.  3.  o.  26.  3 Maeph. 

Imb  pie'emption  was  giren  to  Ae  An.  Com.  400,  1.   Smith  W.ofN. 

cOBiiissioaew  of  the  navy.  voL  3. 150, 151.  b^  «•  8.   Tueker 

43)  2  Ifacph.  An.  €k>m.  726.  on  Trade,  93. 

<8)  S«eo.  1.  0. 12.  s«  1.  (6)  See  also  26  O^.S.  Ci  fi3. 

(4)  8  Maepli.  120.    JBea  dso  s.l2»  46Geo.3.  e»29,  s.4. 
SniOi, fel. 8.  160.  b.4.  c«8. 
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EauiiiiccoMiics   Ireland.    It  did  not  extend,  like  the  act  that  has  beoi  just  men- 

tioned>  to  the  importation  of  flax.  In  other  respects,  as  to  the  time 
of  its  duration,  and  the  bounty  given,  as  well  as  the  manner  in 
which  the  act  is  framed,  it  bears  a  striking  similarity  to  the  statute^ 

4  Geo.  S.  c  26.  It  appears  that  this  enactment  was  partly  made 
to  appease  a  clamour  which  existed  in  Ireland,  against  the  man- 
ner in  which  the  commerce  of  that  country  had  been  restricted 

Deah  and  ochor    in  the  British  parliament  (l).     Ajnother  bounty  was  granted  by 

5  Geo.  8.  c*  45.  in  fiivour  of  the  importation  of  deaibf  planks, 
boards,  and  timber  of  certain  dimensions,  from  the  American 
plantations  (2).  It  was  with  a  view  to  encourage  the  trade  with 
the  American  plantations,  as  well  as  to  furnish  the  navy  with  a 
siqiply  of  timber^  that  this  enactment  was  made. 

<«impowdeiv  &c       By  an  act  passed  in  the  16  Car.  1.  c.  21.  s.  3.  it  is  rendered 

knofid  to  import  any  quantities  of  sal^tre,  brimstone,  ot  any 
other  materials  necessary  for  the  making  of  gunpowder  (3).  It 
has  also  been  made^lawful,  by  a  late  act  of  parliament,  to  import 
into  Great  Britain  by  way  of  merchandize,  in  any  British  or 
Irish  vessel  directly  from  Ireland,  any  gunpowder,  arm%  ammu- 
nidoD,  or  utensils  of  war,  the  manufacture  of  Ireland  (4).  By^ 
an  act  passed  in  the  course  of  the  last  war^  his  Majesty  has  been 
empowered  to  grant  licences  by  order  in  oouncQ,  whenever  it  shall 
be  deemed  expedient  to  allow  any  sort  of  masts,  timber,  or  boards, 
pitch,  tar,  rosin,  hemp,  or  flax^  as  shall  be  specified  in  any  such 
order  in  councQ,  to  be  imported  from  any  place  in  any  ship  be- 
longing to  any  state  in  amity  with. bis  Majesty,  and  navigated 
any  manner,  notwithstanding  the  provisions  of  the  acts  of  navi- 
gation. (5) 


Colonial  Pro- 
duce. 


It  is  enjoined  by  the  navigation  act  (6),  with  respect  to  a  great 
variety  of  articles,  as  sugars,  tobacco,  cotton  wool,  indigo,  gin- 
ger, and  dying  wood  (7),  of  the  growth  and  production  of  the 


(1)  a  Macph.An.  Com.  634  to 
636.  vol.  3.  Smith  152.  b.  4.  c.  8. 
now  expired. 

(2)  Smithyoi.3.b.4.c.8.p.l52. 

(3)  Pope,  tit.  182. 

(4)  46  Geo.  3.  c.  121.  Pope> 
184, 

(5)  47  Geo.  3.  sess.  2.  c.27. 
Pope,  184.  .      . 

.  (6)  12  Car.' 2.    c.  18.    s.  18. 
Ante,  169  to  264. 
(7)  By  3  &  4  Ann.  c.  5.  s.  12. 


rice  and  molasses,  and  by  8  Geo.  }. 
c.  15.  8.  24.  beaver  skins  andfars, 
are  added*  By  4€reo.  3.  c.  15* 
8.  27.  coffee,  pimento,  cocoa  nuts* 
whale  fins,  raw  silk^  hides  and 
sldns,  pot  and  pearl  ashes,  of  the 
producUon  of  any  British  pUnUH 
tion  in  America,  shall  be  imported, 
directly  from  thence  into  .this 
kingdom,  .or  some  .British  colony 
or  plantation,  under  the  securities, 
penalties,  and  .  forfeiture'  men.- 
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F/ngJMh  plantations  in  America,  Asia,  and  Africa,  that  no  such  EnooyngMMuu 
articles  shall  be  carried  from  any  of  the  plantations  to  any  place  ^  ^"'P^^'^**^'^ 
whatsoever,  except  such  other  English  plantations  as  belong 
to  his  Majesty,  or  to  England,  Ireland,  Wales,  or  Berwick-upon- 
Tweed.  It  is  weU  known^  that  it  was  the  policy  of  this  sta- 
tute to  exclude  all  other  nations  from  any  direct  trade  or 
correspondence  with  the  plantations,  to  secure  the  benefit  of  the 
colonies  to  the  mother  country,  to  which  they  owed  their  existence 
and  protection  (1).  It  has  been  determined^  that  Gibraltar  is 
not  a  colony  or  plantation  within  the  meaning  of  the  navigation 
acts;  and  therefore  it  is  not  lawful  to  ship  colonial  produce  from 
the  West  Indies  to  6ibraltar.(2).  The  term  plantation  has 
never  been  extended  to  the  British  dominicms  in  Europe,  but 
only  to  such  colonies  as  have  been  settled  principally  for  the 
purpose  of  raising  produce,  as  those  in  the  West  Indies  and 
America.  It  is  quite  plain,  said  Lord  Ellenborough  in  giving 
judgment,  from  the  whole  scope  of  the  navigation  laws  in  the 
time  of  Car.  2.,  that  colonial  produce  could  not  legally  be  shipped 
from  the  plantations  in  the  West  Indies  to  any  part  of  Europe, 
except  England,  Wales,  and  Berwick-upon-Tweed ;  though  since 
the  unions,  the  privilege  has  been  extended  by  particular  acts  of  y 

parliament  (S).  The  fourth  and  fifth  articles  of  the  union  with 
Scotland  extend  the  privileges  of  the  navigation  laws  to  Scot- 
land (4)9  and  the  sixth  article  of  the  union  with  Ireland  appears 
to  have  extended  the  same  provisions  to  that  country.  (5) 


Uoaed  in  1 2  &  25  Car.  2.  Pope, 
tit.  1.  rule  14.  note  a.  And  see 
2M&q>h.  Ann.  Com.  486.  See 
also  8 Geo.  1.  c.i8.  8.22.  con- 
tinued by  27  Geo.  2.  c.  18.  till 
1760.  as  to  copper  ore.  And 
3  Macph.  168.  And  3  Geo.  2. 
C.28.  (continued  by  27  G.  2.  c.  18. 
till  1760)  as  to  rice  from  Carolina 
to  any  port  in  Europe  southward 
ofFintsterre. 

(1)  2  Macph.  An.  Com.  486. 
Sir.  J.  Child  on  Trade.  Tucker  on 
Trade.  93,  94.  97.       , 

(2)  Lubboch  v.  Potts,  7  East, 
449. 

(3)  Lubboch  v.  Potto,  7  East, 
449.    3  Smith.  401.  &  C. 

(4)  5  Ann.  c.  8. 

(5)  39  &  40  Geo.  3.  c.  67. 
art  6.  By  an  act  of  7  &  W.  3. 
c.  22.  a»  14.  it  was  oronded   in 

VOL.  I. 


furtherance  of  the  navigation  laws, 
that  no  goods  whatever,  of  the 
growth  or  product  of  the  planta- 
.tions.  should  .be  put  on  shore  in 
Scotland  or  Ireland,  unless  they 
had  been  first  landed  in  England, 
Wales,  or  Berwick;  so  that  Ire- 
land was  less  favoured  than  other 
foreign  countries,  the  importation 
of  all  goods  into  Ireland  from  the 
colonies  having  been  prohibited ; 
whereas  the  18th  section  of  the 
12  Car.  2.  c.  18.  only  extended  to 
particular  goods,  as  mentioned  in 
the  text.  It  was  therefore  enacted 
by  the  4  Geo.  2.  c.  15.  that  it 
should  be  lawful  to  import  into 
Ireland  trom  the  planutions..  all 
goods  the  produce  of  the  plan« 
tations,  except  sugars,  tobacco, 
cotton  wool,  indigo,  ginger, 
speckle  wood  or  Jamaica^  wood 
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In  mnttdering  tlie  laws  by  which  iaipoitadon  is  testrakied,  k 
w«0  mentioned  that  books  and  other  works  of  art  conld  not  bt 
imported  without  the  consent  of  the  author  Of  proprietor  during 
the  term  in  which  the  ^cAt  benefit  of  an  author's  Uboun  is 
secured  to  him  by  die  laws  of  this  country: '  It  should bowertr 
be  remembered  that,  except  when  sudi  rights  are  intafctfsd 
with,  it  is  lawful  to  import  works  of  learning  cmt  of  art  iato  ihb 
eountry  from  abroad^  It  is  well  known  that,  in  gmeral,  apateat 
can  only  be  obtained  for  a  new  indention;  but  an  iivfentioa 
which  is  new  in  England  may  by  law  be  rewarded  with  a  patent 
although  it  may  have  been  in  use  in  foreign  parts  (!}•  It 
is  the  object  of  the  statute  of  patent  (2),  which  9petk&  of 
manufactures  new  mikin  the  rvcAn,  to  encourage  new  dcrien 
useful  to  the  kingdom^  and  an  equal  benefit  is  conferred  on  die 
country,  whether  the  invendon  has  been  learned  by  travri  or  bj 
rtudy.  (1) 

Hie  impwitstion  of  foreign  goods  has  also  rsodved  a  powecfid 
encouragement  in  the  prorisions  of  the  wardiouaing  and  bondiDg 
syrtem. — A  considerate  improvement  has  taken  place  m 
modem  times,  in  tl^  oollecdon  of  the  duties  payaUe  to  the 
crown  on  the  impcMtadon  of  goods  into  this  country.  A  {dbn  of 
this  nature  was  suggesUd  by  an  eminent  author  on  commercial 
flptgects,  early  in  the  hnt  century  (S)^  and  was  afterwards ap- 


&istick  or  other  dying  wood,  rice, 
molasses,  beaver  skins  and  other 
furs,  copper  ore,  pitch*  tar,  tur- 
pentine, masts,  yiods^  and  bow- 
sprits of  the  mwth  of  the  plan- 
tations ;  by  which  law,  says  Mac- 
pherson,  (3  Ann.  Comm.  168.«) 
Ireland  was  put  on  a  footing  with 
other  foreign  countries. 

(1)  Edgeberry  v.  Stephens,    2 
Salk.  447. 

(2)  21Jac.  1.  c.3. 

<3)  Tucker,  Essay  on  Trade,  17. 
108.  122.  It  was  long  ago  sug- 
gested by  Dean  Tiicker,  in  his  Dis- 
course on  Trade,  published  early 
in  the  eighteenth  century,  that  one 
method  fot  increasing  the  trade 
aiw  ^coDRHeiiBe  ^ef '•wasac  ^BsiaaMEi 
was  to  alter  the  method  of  collect- 
ing our  duties  upon  particular 
sorts  of  goods  imported.  "This  he 
proposed  to  eflect  by  lodging  them 


in  warehouses  erected  at  the  pub* 
lie  ezpence,  till  the  impomr 
fetched  them  away  according  to  his 
wants,  and  till  he  himself  paid  the 
duty  or  caused  it  to  be  paid  by 
the  persc^n  who  purchased  it  of 
him.  This  scheme,  he  adds,  wouM 
raise  a  great  clamour  if  enforced 
by  any  compulsive  law ;  but  if  left 
to  each  person's  free  choice,  Uwe 
was  the  highest  probability  that  it 
would  universally  obtain.  Sq^ 
pose»  therefore,  that  the  laws  re- 
lating to  the  customs  in  g«ieial 
should  remain  as  they  are ;  bot  that 
permissioB  should  be  granted  to 
such  persons  as  are  desirous  ef 
using  It,  to  land  their  goods  iathe 
pubUc  magazines,  there  to  reaisai 
at  the  usual  moderate  rent  Tor  cd- 
laraffe,  till  sudi  time  as  they 
should  find  it  thar  interest  to 
remove  them»  and- then  to  pa?  the 
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proved  of  by  Sir  Robert  Walpole  and  Mr.  Pitt;  yet  it  was  not  Eocoongemeiiu 
uatii  the  43  Geo.  S.  c.  132.  allowable  to  deposit  goods  imported  '^  "P^''^^^- 
ioto  Great  Britain^  in  warehouses  set  apart  for  the  purpose,  warebouUg 

'  '    -  -  ..-■.-         ^     .  _  .       ■    .       .  ,  ^  _  System* 


duty.    If  sudi  a  permissioa  were 
panted  to  the  importers  of  sugars^ 
ram,  wines,     brandies,    tobacco, 
rnsinsy  prunes,  and  currants,  it 
ivas  easy  to  foresee  that  almost 
eyevy  ooeconcerned  would  embrace 
it.    The  expence  of  warehouse- 
room  would  be  just  the  same,  but 
the  diflerence  between  paying  the 
duty  all  at  once  upon  importation, 
and  paying  it  by  d^;rees,  would  be 
very  great,  and  much  to  the  ad- 
vantage both  of  the  importer  and 
the  public.    The  importer  would 
be  a  gainer,  as  he  would  not  be 
straitened  for  money  to  pay  the 
duties  every  time  bis  ship  arrived, 
sad  niefat  keep  his  goods  till  he  saw 
a  promisii^  itisrket,  or  might  ex- 
port them  to  some  foreign  country 
if  they  bore  a  better  pnce  there ; 
and  this  itself  would  be  a  great 
advantage  to  the    public,    as   it 
would  render  our  country  a  kind 
of  common  magazine  for  others, 
and  as  we  should  get  by  it  all  the 
profits  of  freight  and  commission  ; 
and  nersons  of  intelligence   and 
speciuation  would  then  engage  in 
the  speculative  part  of  trade ;  that 
Uf  they  would  buy  up  all  commo- 
dities diat  were,  cheap  in  foreign 
countries,    lodge    them  in  their 
own   or  the  king's  warehouses, 
and  then  re-export  them  to  those 
countries  where  the.  demand  ran 
highest.    But  this  could  not  be 
done  on  the  present  system  of 
jpaying  duties.    The  public  would 
also  be  benefited  by  the  increase 
of  the  trade  and  the  increased 
cheapness  of  the  goods ;  when  a 
trade  can  be  carried  on  with  a 
small  stock,  the  more  persons  are 
capable  of  embarking  m  it ;   and 
when  the  duties  are  not  paid  all  at 
once,  but  by  degrees,  as  the  goods 
can  be  sold,  the  home  consumer 
will  buy  so  much  the  cheaper ;   for 


be  will  only  pay  the  king's  simple 
duty,  the  expences  of  the  adven- 
ture, and  the  merchant's  single 
gains  upon  that  adventure:  whereas 
according  to  the  then  present  way 
of  collecting  the  revenue,  every  con- 
sumer paid  another  considerable 
article,  viz.  **  the  gains  of  the 
**  merchant  on  the  sums  advanced 
**  to  pay  the  king's  duty.*'  And 
if  the  goods' have  passed  from  the 
merchant  importer  through  two 
or  three  hands,  and  from  the  lait 
retailer  to  the  consumer,  then  he 
pays  two  or  three  advances  the 
more.  The  consequence  of  this 
is,  that  trade  becomes  monopolized 
by  a  few  rich  persons,  because 
there  is  a  greater  stock  required  to 
carry  it  on  ;  and  as  the  gains  are 
the  greater,  so  will  the  temptations 
to  smuggling^ have  the  more  as^ 
cendancy.  The  learned  author 
proceeds  to  observe,  that  the  regu- 
lations to  be  submitted  to,  are  not 
to  be  compulsory  on  any  person : 
that  the  scheme  requires  no  new 
officers,  and  ntay  decrease  the 
number,  as  a  very  few  officers  might 
inspect  a  set  of  public  magazines : 
that  as  to  embezzlement  by  the 
magazine  keepers,  it  might  be  pre- 
vented by  their  giving  securities,one 
to  the  king  to  enforce  their  fidelity 
to  him,  and  another  to  the  mayor, 
in  trust  for  the  merchants,  to  en- 
sure honesty  to  them  :  and  incase 
of  embezzlement,  the  party  ag^ 
grieved  may  be  at  liberty  to  bring 
an  action  in  the  name  of  the 
mayor,  or  chief  magistrate  for  the 
time  being,  and  recover  treble  da* 
mages  with  costs  of  suit,  on  prool 
of  such  embezzlement.*' 

Sir  Robert  Walpole  also  pro* 
Jected  a  plan  for  receiving  the 
goods  of  merchants  into  ware- 
houses under  the  Joint  custody  of 
the  proprietor  and  of  government, 
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Encoongementi  hi  order  to  -admit  of  a  mispension  of  payment  of  the  duties^ 
mporucioo.    ^^^j   gy£5^igjj|.  tj^g  jjug    elapsed  to  afford   an  opportunity  of 


Bonding  aad 
Warebou»in| 


bringing  the  goods  to  a  favourable  market.  A  r^ulation  of 
this  nature  enriches  the  state  in  proportion  as  it  confers  a 
bttiefit  on  trade.  It  has  a  tendency  to  render  Great  Britain  the 
emporium  of  foreign  merchandize:  ft  induces  the  merchant  to 
buy  goods  in  foreign  parts,  as  an  advantageous  opportunity 
presents  itselfj  in  order  that  he  may  import  them  into  this  country, 
and  deposit  them  here^  until  a  great  demand  in  other  countries 
shall  enable  him  to  export  the  same  goods  with  advantage: 


and  not  demanding  the  payment  of 
duty  till  a  sale  was  effected.  This 
simple  and  rational  plan  was  at 
that  day  prevented  from  taking 
effect  by  the  prevalence  of  party ; 
but  in  a  more  happy  period  it  was 
re-introduced  to  the  notice  of  par- 
liament by  Mr.  Pitt,  and  carried 
into  practice  by  bis  successor,  Mr. 
Addington.  If  the  plan  is  capable 
of  extension,  no  means  for  attain- 
ing that  end  ought  to  be  omitted, 
since  it  contains  within  itself  every 
possible  recommendation ;  it  is 
equally  beneficial  to  the  state,  to 
the  merchant,  and  the  consumer, 
and  obviates,  at  once  the  incon- 
veniences and  frauds  attending  the 
allowance  of  drawbacks.  The  act 
which  establbhes  this  system  is 
that  of  43  Geo.  3.  c.  132.  This 
act,  it  is  justly  observed,  grants 
£icility  to  the  British  merchants, 
and  will  convince  those  of  foreign 
countries  that  they  may  send  their 
property  to  this  island,  either  for 
security  or  a  market,  without  re- 
straint, or  incurring  other  than  or- 
dinary charges ;  on  the  whole  it  is 
similar  to,  or  on  the  footing  of,  a 
free  port,  but  superior  to  some, 
since  there  is  no  od  valorem  duty 

giid.  Adolphus,  Pol.  Sut.  British 
mpire,  107»8. 

^  It  is  observed  by  Mr.  Pope,  in 
his  work  on  the  Customs  and  Ex- 
cise, ^  title  245,  that  the  ware- 
housing and  bonding  system  is 
perhaps  as  important  as  any  can 
well  be  imagined  concerning  Bri- 


tish trade.  Commenced  com- 
paratively on  a  small  scale,  it  has 
been  since  greatly  enlarged,  and 
now  embraces  a  most  extensile 
field.  Prior  to  the  passing  of 
the  43d  Geo.  3.  c.  132.,  with 
a  few  exceptionsy  when  goods 
were  imported,  tbe  amount  of 
the  duties  of  customs  and  ex- 
cise was  by  law  required  to  be  im- 
mediately paid  to  the  king.  By 
the  warehousing  and  bonding 
system,  in  some  cases  twelve, 
and  in  others  fifteen  months 
were  originally  allowed  for  such 
purpose.  The  fid  vantages  of 
this  postponed  period  of  payment 
have  been  so  forcibly  felt  bf 
every  merchant,  that  it  would  be 
superfluous,  and  indeed  foreign  to 
the  nature  of  this  work,  to  point 
them  out.  This  period  is  now 
extended  to  two  years,  and  under 
certain  regulations  to  five  yeais. 
Besides  which,  under  tbe  modifi- 
cations made  in  the  primary  plan, 
goods  may  be  removed  from  one 
warehouse  to  another,  and  from 
one  port  to  another,  before  pay- 
ment of  duty.  It  appears  from 
Tucker  on  Trade,  17,  that  in 
France  the  warehousing  system 
existed  early  in  the  last  century. 
The  last  edition  of  Mr.  Pope's 
valuable  work,  titles  288,  289, 
contains  a  list  of  the  articles  that 
may  be  warehoused  or  bonded  in 
Great  Britain  before  payment  of 
duty. 


^.  ll.]  and  Eajportaiion^  BauntieSj  Drcaohackij  i^.  iM9 

it  augments  the  number  of  traders^  as  k  decreases  the  amount  of  Encourageneim 
the  capital  required :  it  lowers  the  price  of  the  merchandize  to         P^"*^* 
&e  consumer,  as  it  enables  him  to  purchase  the    goods  on  Bonding  tnd 
paying  only  the  king's  duty  in  addition  to  the  merchants  gains  Sy^^^T"^ 
upon  the  adventure,  instead  of  also  paying  the  gains  of  the 
merchants  on  the  sums  advanced  to  pay  the  king's  duty  (1). 
A  postponement  of  the  time  of  paying  the  duty,  is  indeed  a 
regulation  so  obviously  beneficial  to  commerce,  that  it  has  not 
escaped  attention   in  former  times  (2);  but  it  is  only  in  the 
present  reign,    and   indeed  within  a    few  years,  that  such  a 
principle  has  been  adopted  as  a  general  rule  of  practice. 

With  respect  to  the  time  during  which  the  goods  may  be  The  Tidm 
warehoused,  it  was  provided  by  the  statute  43  Geo.  8.,  (S)  (brfore  ^^jjj  Jjjjf^ 
which,  only  one  or  two  articles  of  commerce  were  allowed  to  be  wurthouM^. 
warehoused  before  payment  of  the  du^)  that  the  importer  of 
goods  lodged  in  any  warehouse  provided  according  to  the  act; 
or  secured  in  any  other  manner,  according  to  its  provisions, 
should  clear  them  away  for  consumption  in  Great  Britain,  or 
exportation,  mthin  fifteen  calendar  months^  to  be  computed  from 
the  day  on  which  the  first  entry  was  made  (4).  It  was  afterwards 
considered  expedient  to  enlarge  the  time,  and  it  was  therefore 
provided  by  the  49  Geo.  3,  c.  106.,  that  it  should  be  lawful  for 
the  lord  high  treasurer^  or  the  commissioners  of  his  Majesty's 
treasury,  to  allow  by  warrant  under  their .  hands  any  of  the 
enumerated  goods  to  remain  deposited  without  payment  of  the 
doty  for  such  further  time,  beyond  the  period  of  fifteen  months, 
as  they  should  think  reasonable  and  proper  (5).  A  warrant  of  the 
board  of  treasury,  dated  the  6th  of  January  1815,  allows  all 
goods  which  come  within  the  provisions  of  the  warehousing  acts, 
except  tobacco,  to  remain  in  the  warehouse  two  years  fi-om  the 
day  of  the  first  entry.  Another  treasury  warrant  has  extended 
the  indulgence,  under  certain  restrictions,  to  five  years  instead  of 
only  two  years,  as  formerly  allowed  (6).  The  goods,  if  not  taken 
out  of  the  warehouse  at  the  appointed  time,  may  be  sold  by  the 
commissioners  of  the  customs  to  pay  the  duties,  and  if  insuf- 
ficient in  value  to  answer  the  amoupt  of  the  duties,  the  goods 
may  be  destroyed.  (7) 

(1)  Tucker  od  Trade  122,  &c.  (3)  43  G.  3.  c.  132.  s.  29. 
Pope    on  Customs   and  Excise,  (4)  Pope,  tit.  245.  rule  28. 
title  245.      Adolph.  Pol.   Stat.  (5)  49  Geo.  3.  c.  106. 
British  Empire,  2  vol.  p.  106.  (6)  Pope,  tit.  245. 

(2)  See  the  subsiddy  act,   12  (7)  43  Geo.  3.  c.  193.  a.  29< 
Car.  2.  c.  4.  tit.  Linen. 
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Qprnmerce  qf  Great  Britain^  Importation    [Ch.  11* 

The  prindpal  reguladons  as  to  the  jrfoce  and  matmer  of  depo^ 
siting  the  goods  are  as  follows :  Before  any  goods  shall  be  lodged 
in  warehouses^  the  same  must  be  duly  entered  with  the  proper 
officer  of  customs,  and  regularly  landed  and  examined  by  the 
proper  officer;  and  no  allowance  for  damage  is  to  be  made^ 
unless  claimed  by  the  importer  of  the  goods  at  the  time  of  the 
examination;  but  the  law  does  not  require  an  affidavit,  either 
by  the  importer  or  master,  immediately  upon  the  goods  being 
landed.  (1)  The  importer  of  particular  articles  inqxHled  into 
London  may  lodge  the  same  under  the  joint  locks  of  the  crown 
and  the  merchant^  in  warehouses  belonging  to  the  West  India 
Dock  Company  at  the  Isle  of  Dogs,  without  paying  at  the  first 
entry  the  importation  duties  (2).  The  importer  of  certain  other 
goods  imported  into  London  is  allowed  to  lodge  them  under  the 
joint  locks  of  the  crown  and  the  merchant  in  warehouses 
appointed  for  the  purpose  in  the  premises  belonging  to  the 
London  Dock  Company^  without  paying  the  importation  duties 
at  the  time  of  the  first  entry  (S).  And  although  it  has  been 
provided  for  the  security  of  the  revenue,  that  certain  goods  shall 
be  warehoused  In  the  warehouses  of  the  West  India  and  London 
Dock  Companies,  under  the  joint  locks  of  the  ciown  and  the 
merchant,  yet  other  articles  whose  bulk  rendered  it  inconvenient 
that  they  should  be  deposited  in  such  a  manner,  are  allowed 
to  be  landed  without  paying  the  importation  duties  at  the  time 
of  the  first  entiy,  on  a  security  of  a  diflerent  nature.  The 
importer  of  certain  other  goods  imported  into  London  (4)  is 
allowed  to  land  them  without  paying  the  importation  duties  at 
thatime  of  the  first  entry,  and  to  lodge  them  in  such  places, 
and  on  such  rules  and  restrictions,  as  the  commissioners  of  the 
customs  in  England  shall  approve  and  direct,  on  the  said 
importer  entering  into  a  bond  to  his  Majesty  (5)  with  one 
sufficient  surety,  in  double  the  amount  of  the  duties  pay- 
able on  the  importation,  with  condition  that  the  goods 
shall  be  exported  in  the  manner  mentioned  in  the  act,  or 
that  the  importation  duties  shall  be  paid  at  the  proper 
time  (6).  As  the  peculiar  nature  of  some  goods  might  require 
that  they  should  be  lodged  in  warehouses  of  a  particular  de- 


(1)  43  Geo.  3.  c.  132.  s.  12. 
Pope,  title  245.  Order  of  Bo»rd 
of  Customs,  21  Nov.  1815. 

(2)  43  Geo.  3.  c.  132.  s.  1.  and 
table  A.  annexed  to  the  act,  and 
Pope,  title3u288,  289. 

(3)  43  Geo.  3.  c.  132.  6.2.  and 


table  B.     Pope,  tit.   288,    289. 
table  B. 

(4)  43  Geo.  3.  c.  132.  a.  3. 
and  table  C.  annexed  to  tke  act. 
Pope^  tit.  288,  289.  table  C. 

(5)  Seeas  to  bondingi  post*  551. 

(6)  See  as  to  tke  iim«^  anta.  549. 
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itotipthsi^  iasMv}  of  thoee  bdongiBg  to  the  Wear  India  and  Encourag«mepu 

London  Dock  companies ;  it  was  con^iderad  axpedient  to  make      ^^^  ^^ 

piovisiotta  to  meet  ancdb  an  ^xig^acy*  It  haa  therefore  been  wareh^ng 

|Mt>Tided  (1)  that  the  iinporter  of  certain  enumerated   goods  ^^y^t*"* 

imported  into  London  may  lodge  them  under  the  joint  k>ck» 

of  the  crown  and  the  merchant  in  warehouses  adapted  for  their 

Ymqption^  without  paying  the  importation  daties  at  the  time  of 

the  first  entry;  provided  it  be  madt  appear  to  the  satisfiictiolt 

^  the  commissioners  of  customs  in  England,  that  such  ware* 

iHHiaes  are  proper  ^  the  purpose   of  securing    the    goods 

without  risk  to  the  reTeoue ;  and  provided  the  importer  shall 

enter  into  bond  to  his  Majesty,  with  one  sufficimt  surety,  in 

€kHible  the  amount  of  the  importation  duties,  with  a  conditi<m 

abaA  the  goods  shall  be  exported  in  the  manner  mentioned  in 

(he  act,  or  that  the  duties  idiall  be  paid  within  the  appointed 

time  (£)•    The  mqf^  part  of  those  goods  to  which  the  pro^^ 

^isiittw  of  the  warehousing  system  have  been  extendedj  is  com*- 

{tfahended  in  the  sixth  section  <^  the  atat«  43  Geo.  S.  c  1$$,^  (9), 

mhidtk  is  the  leading  act  of  parliament  upon  this  siibjeet :  By 

▼irtue  of  this  provision  it  was  made  lawful  for  the  importer  of 

certain  enumerated  goods  imported    into  I.oi|dan,   to    lodge 

Aem  in  u)arekoum  provided  for  thatpurpoH  «nder  the  joint 

looks  of  the  crown^  and  the  merchant,  without  paying  the  im"* 

ixartation  duties    at  the  time  of  the  first  mtry^  It  was  pro^  ' 

prided  however,  by  the  seventh  section,  that  none  of  the  goods 

ao  enumerated  should  be  allowed  to  be  lodged  in  the  manner 

that  has  been  mentioned,  until  it  should  have  been  made  appear 

to  the  satia&ction  of  the  conunissioners  of  the  treasury,  thaf  the 

warehouses  were  adapted  for  thesafe  reception  of  the  goods* 

4 

It  should  be  remembered  that  the  regulations  of  the  wfti^eboua-  to  what  Goods 
ing  system  do  not  extend  to  all  goods  imported  into  the. kingdom^  extended. 
but  are  limited  to  particular  goods.  In  the  43  Geo*  3.  c*  199/  an 
enumeration  of  the  goods  which  it  was  to  be  lawftil  to  warehPM9f» 
,in  conformity  to  its  provisions,  was  giv^n,  in  tables  annexed  to 
the  act :  It  was  also  enacted  (4),  that  if  the  commissiwers  of  the 
treasury  should  deem  it  expedient  that  the  same  provisions 
should  be  extended  to  any  other  goods,   they  should  cause  a 


(1)  4SGeo,3.c.  132.  s.4.table        (3)  See  the  act,  and  table  S. 
I>. ;  and  Pope,  tit.  288,  289.  annexed  thereto,  and  Fope>  title 

(2)  43  Geo.  3.   c  132.   sec  4.  288,  9.  table  E. 

and  table  D.  annexed  to  the  act,  (4)  43  Geo.  3.  c.  132.  s.  P, 
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EnooungeiMiitt  list  to  be  published  in  the  London  Gazette^  and  the  provisions  of 
to  mpomtion.  ^  ^^  should  then  extend  to  the  goods  mentioned  in  the  list.  Tlu» 
BootfinguHi  provision  has  been  acted  upon^  and  many  goods  have  beea 
by^m!"^^      added    by  various   treasury  warrants  to   dioae  mentioMd  in 

the 43  Geo.3.cld2.  (1) 

l«b!l?pfra^  It  was  also  provided  by  the  48  Geo.  S.  c  192.  that  the  gooda^ 

bMidei  Londco.   therein  mentioned  should  be  deposited  at  the  port  of  London* 

But  it  was  at  the  same  time  enacted,  that  it  should  be  lawful  for 
his  Majesty,  by  order  in  council,  to  allow  the  goods  to  be  depo- 
sited at  any  other  port  of  Great  Britain,  to  which  it  might  be 
reasonable  to  extend  the  provisions  of  the  act,  provided  dodcs, 
wharfs,  and  warehouses  should  have  been  built  within  the  poit 
adapted  for  the  reception  of  the  goods  (£)•  It  was  afterwards 
found  consistent  vrith  the  security  of  the  revenue  that  the  same 
advantages  should  be  extended  to  other  ports  besides  London^ 
although  no  warehouses  had  been  provided ;  it  was  therefore 
enacted,  that  whenever  it  should  be  made  appear  to  the  commis- 
sioners of  the  treasury,  that  any  other  port  in  Great  Britain  was 
proper  for  the  purpose,  it  should  be  lawful  for  the  conunia- 
sioners  of  the  treasury,  by  warrant  under  their  hands,  to  ordtf 
that  the  goods  enumerated  in  the  tables  marked  A.  and  B. 
annexed  to  the  43  Geo.  8.  (S),  (with  the  excq>tion  of  tobeooo, 
and  also  wine  imported  from  the  West  Indies),  might  be  landed 
and  lodged  in  warehouses,  or  otherwise  secured  under  the  joint 
locks  of  the  merchant  and  the  customs  (and  also  of  the  excise^ 
in  cases  where  that  branch  of  the  revenue  is  concerned),  at  amf 
such  port^  without  paying  the  importation  duties  at  the  time  of 
the  first  entry,  although  no  warehouses  should  have  been  erected 
«  for  that  purpose  within  the  port  (4).  A  bond  was  however 
required  to  be  given,  conditioned  for  payment  of  the  importation 
duties,  or  for  the  exportation  of  the  goods,  in  the  manner  re- 
quired by  law  (5).  It  was  afterwards  enacted  by  the  46  Geo.  3. 
e.  Id7«i  that  qU  the  goods  enumerated  in  the  48  Geo.  8.,  as  well 
as  hides  and  any  other  goods  to  be  added  l^y  virtue  of  its 
provisions,  might  be  warehoused  or  secured  in  the  manner  men- 
tioned in  the  act,  without  paying  the  importation  duties  at  the 

( 1)  See  Pope,  titles  245.  288.  (4)  45  Geo.  3.  c.  87.  s.  1.  Pope, 
289.  'tit.  245.  rule  48.    See  the  orden 

(2)  43  Geo.  3.   c.  132.   s.  10.  of  the  board  of  treasury  and  the 
Pope,  245.  rule  10.  board  of  customs.  Pope,  tit.  245. 

(3)  43  Geo.  3.   e.  132.  Tables  rule  48.  note. 

A.  k B.  (5)  45Geo.3.  c87-  s.2.  Pope, 

tit.  245.  rule  49. 
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time  of  the  first  entry,  not  only  at  the  port  of  London,  but  also  Encouragementi 

^^  ^  ^  .  to  Importation. 

at  any  other  port  hi  Great  Britaui  to  which  it  might  be  deemed 
expedient  by  the  comnuflsioners  of  the  treasuiy  to  extend  the  ^^^  '^'^ 
accommodation.  System.         > 

The  goods  may  be  removed  from  one  of  the  warehouses  or  R^moy^i  £„» 
pkces  in  which  they. have  been  lawfully  deposited,  to  another  one  Wanhowt 
of  the  warehouses  or  places  of  deposit,  at  the  risk  and  .expence  ^„, 
of  the  importers,  on  obtaining  the  permission  of  the  commis- 
sioners of  cusUuns  or  excise,  as  the  case  may  require^  and  on 
^ving  bond  for  payment  of  the  duties,  and  complying  with 
certain  other  regulations  (1).     It  is  also  allowable  to  remove  the 
goods  from  any  port  in  which  they  have  been  deposited,  to  another 
port,  or  on  board  ship  for  the  purpose  of  exporting  them,  on 
complying  with  certain  conditions  (2) ;  and  so  liberally  has  the 
statute  43  Geo.  S.  c.  132.  been  given  efiect  to,  that  all  goods, 
except  tea,  imported  into  this  country  and  warehoused,  and  after^ 
wards  exported  and  then  returned^  may  be  re -imported  and 
re-warehoused  (3). 

But  goods  subject  to  any  duty  of  excise  are  not  allowed  to  be  Exdsc  fioiid,*c« 

warehoused  before  the  duties  have  been  paid,  or  until  suflSdent 

security  has  been  given  to  the  excise  by  bond  in  double  the 

▼alue  of  the  duties,  for  payment  of  the  duties  before  the  goods 

are  taken  out  of  the  warehouse  in  which  they  may  be  lodged 

for  home  consumption ;  or  in  case  they  shall  not  be  taken  out 

of  the  warehouse  for  home  consumption  on  payment  of  the 

duties,  or  for  exportation,  within  one  year  (4)  after  the  date  of  Ihe 

bond,  then  to  pay  all  the  duties  chargeable  on  the  goods,  at  the 

end  of  the  said  year,  together  with  all  charges-  that  may  be 

incurred  by  the  officers  of  excise  in  respect  of  the  goods  (5). 

The  payment  of  die  duties  after  the  year  wQl  be  no  bar  to  a 

scire  facias  at  the  suit  of  the  crown,  on  a  bond  of  this  nature ; 

and  therefore  where  a  scire  &cias  was  brought  on  such  a  bond, 

and  the  defendant  pleaded  that  before  the  goods  were  taken  out 

of  the  warehouse,  and  before  the  issuing  of  die  writ  of  scire  facias, 

(1)  52  Geo.  a.    c.  142.   s.  1.    Aue.  1815.     See  Pope,  tit.  1.  rule 
57  Geo.  3.  c.  116.  s.  3.    Pope,  tit*    4.  b.  and  tit.  245.  rule  2.  n.  c. ; 

245.  and  see  ante  210.  ^ 

(2)  50Geo.3.  c.64.  59  Geo. 3.         (4)  Pope,  tit.  245.  rule  33  & 
G.  123.  S.3.    Pope,  tit.  245.  28.  in  notes,  see  ante  549  ;    the 

(3)  Orders  of  the  board  of  cus-  .time  is  extended. 

toms,  dated  5  July  1815  and  31    .     (5)  43  Geo.  3.  c.  132.  s.  34. 
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bat  after  the  «xpiralicm  of  the  jear,  he  paid  all  dnttes  and 
diarges  incurred  by  the  officers  of  excise,  and  that  the  crown 
had  accepted  the  same,  the  plea  was  held  insufficioit  (1).  A 
warrant  from  the  collector  of  excise,  and  the  presence  rf  sa 
excise  officer,  are  necessary  on  warehousing  goods  subject  to  any 
duty  of  excise ;  and  various  other  minute  regulations  must  be 
observed^  in  order  to  secure  to  the  crown  the  payment  of  the 
excise  duties.  (2) 


Rcguhtioiis  on 
til^  Ooodi 
ML 


The  conditions  on  which  the  goods  are  allowed  to  be  removed 
from  the  places  of  deposit,  are  as  follows  (8) :  If  the  goods  are 
intended  to  be  taken  out  for  exportation  to  foreign  parts,  the 
proprietor  or  exporter  may  take  them  for  exportation  witfaoot 
payment  of  any  duty  or  customs  whatever  (4),  provided  such  pro* 
prietor  or  exporter  shall,  before  the  goods  are  taken  away,  make 
a  due  entry  thereof  with  the  proper  officers  of  customs,  and  sbaU, 
together  with  the  master  of  the  vessel  in  which  such  goods  are 
intended  to  be  exported,  and  one  other  sufficient  surety,  enter 
into  bond  to  his  Majesty  in  treble  the  value  thereof  with  condi- 
tion that  the  goods  shall  be  landed  at  the  respective  places  for 
which  the  same  shall  have  been  entered,  and  that  no  part  of  the 
same  shall  be  relanded  in  Great  Britain,  or  landed  in  the  islands 
of  Guernsey,  Jersey,  Aldemey,  Sark  or  Man,  or  the  Island  of 
Ferro ;  which  bond  shall  and  may  be  discharged  in  the  manner 
hereinafter  mentioned,  (that  is  to  say)  for  such  of  the  said  goods 
as  shall  be  entered  for  or  landed  in  Ireland  or  any  part  of  Eu- 
rope not  within  the  Strdghts  of  Gibraltar,  the  condition  of  the 


(1)  The  King  v.  Ellis.  1  Price 
33. 

(2)  Goods  with  different  duties 
are  not  to  be  lodged  id  the  same 
place,  43  G.  3.  c.132.  s.  36.,  are 
to  be  stowed  so  that  access  can  be 
had*  6. 37. — 24  hours'  notice  to 
excise  officer  of  taking  them  out, 
atid  bow  delivered  by  excise  for 
home  consumption  or  exportation, 
and  export  bond,  s.  38.— presence 
of  excise  officer  on  taking  them 
out,  8. 39.-»excise  permits,  8.40. 
and  expon  goods  to  be  forthwith 
shipjped,  and  penalty  on  reianding» 
s.  40.— excise  account  before  goods 
warehoused,  and  excise  omcers 
may  take  samples,  s.  4).  and  im- 
porter may  tdce  samples  in  pre- 


sence  of  officer,  s.  42. — importer 
may  examine  his  goods,  8.43.-' 
deficiencies  in  goods»  s.  44.— oIk 
structing  excise  or  customs  officer 
exposes  offender  to  penalty  of 
j£200,  8. 46. — ^none  of  the  regU' 
latioos  of  excise  or  customsr  ss  to 
tea,  tobacco,  snuff,  and  spirits*  are 
repealed,  s.  47.— former  acts  aie 
continued,  s*  4^, — actions  are  fi-^ 
mited  to  three  months  by  s.  50. 

(3)  43  Geo.  3.  c.  1^2.  s.  13. 
see  further  regulations  59Geo.3ir 
c.  123.  s«3.    Pope,  tit.  245. 

(4)  Logwood  exported  in  a 
-foreign  dup  is  an  exception  i  and 
the  whole  of  this  prorision  is  sub* 
ject  to  a  qnalificatien  in  43  Geo.  3. 
c.  132.  8. 13«  which  is  stated  infia* 


Ch«  11.3  and  Exportation^  B&uniies^  Drawbacks,  ^r.  ^ 

bend  shall  be  to  bring  a  oertificttte  in  (lischftrge  thereof  vi&m  lix  HaeopryBftenti 
Jlkiondis  from  the  date  of  the  bond ;  for  Gibraltar  or  any  foreign        ,^ '"'''** 
parts  within  the  Streights  of  Gibraltar^  within  twelve  months ;  w.w!k1S^ 
tor  any  part  of  Africa  not  within  the  Streights  of  Gibraltar  and  ^T*^**- 
on  this  side  the  Cape  of  Good  Hope,  or  in  any  part  of  America, 
within  eighteen  months;  and  for  St.  Hdena>  or  in  any  place  at 
or  beyond  the  Cape  of  Good  Hope,  within  thirty  months ;  which 
said  certificate  for  snch  goods  as  shall  be  landed  in  Ireland  or 
any  part  of  his  Majesty's  dominions  where  any  officer  of  customs 
shall  be  resident^  sbaU  be  signed  by  the  [urc^r  officers  of  his 
Majesty's  customs  there,  certifying  that  snch  goods  were  there 
landed ;  and  for  want  of  such  officer  residing  there,  such  certifi- 
cate  shall  then  be  signed  by  the  governor  of  such  dominions,  or 
in  his  absence  by  the  deputy  goremor  thereof;  and  for  such  goo^ 
as  shall  be  landed  at  any  foreign  place,  such  certificate  sluill  be 
signed  by  the  British  consul  or  vice-consul  residing  there ;  and 
if  there  shall  be  no  such  consul  or  vice-consul,  then  such  cert!* 
ficate  shall  be  under  the  hand  and  common  seal  of  the  chief' 
magistrate  of  such  place ;  or  if  there  be  no  such  chief  magistrate, 
then  under  the  hands  and  seals  of  two  known  British  merchants 
then  resident  at  such  place,  testifying  that  such  goods  were  there 
hmded ;  and  such  bond  may  also  be  discharged  upon  proof  made 
to  the  satisfaction  of  the  commissioners  of  the  customs  in  Eng^ 
land  and  Scotland  respectively,  for  the  tame  being,  that  such 
goods  were  taken  by  enemies  or  perished  in  the  seas.  If  any  goods 
so  warehoused  or  otherwise  secured,  shall  be  intended  to  be  taken 
firom  the  place  wherein  the  same  may  have  been  lodged  to  be  used 
or  consumed  in  Great  Britain^  the  persons  so  taking  away  the 
same  shall  first  pay  down  in  ready  money  to  the  proper  officers 
of  the  customs  the  full  duties  of  customs  due  on  the  iniportation 
of  any  snch  goods  into  Great  Britain  at  the  time  the  same  shall  be 
so  taken  out  for  the  puipose  of  being  so  used,  according  to  the 
^Kxxmnt  taken  thereof  at  the  first  examination  by  the  officers  of 
the  customs,  without  any  deduction  or  abatement  whatever  on 
account  of  any  deficiency  arising  from  waste  or  any  other  cause, 
except  any  other  provision  is  made  for  particular  instances :  pro- 
vided always,  that  when  by  reason  of  any  effisct  produced  by 
weather,  or  the  time  any  such  goods  may  have  been  so  warehoused, 
'the  same  shall  not  correspond  in  weight  with  the  first  account 
taken  thereof  as  aforesaid,  but  shall  have  increased  in  weight, 
sodi  increase  in  weight  shall  not  subject  the  same  to  any  forfei- 
ture, but  the  fill!  duties  of  customs  payable  on  such  excess  of 
weight  beyond  such  first  account  shall  be  charged  and  paid, 


i    > 
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■ 

Encour^ftmeati  together  with  the  other  duties  according  to  sach  first  accaaat  ip 

parution.    i^^n  as  aforesaid  (l):  provided  always,  that  bond  shall  be  givcD  Of 

Bondteg  nid       entered  into  with  the  officer  of  the  custcMns  for  the  exportation 

SyKemr*"'*       ^^  •oy  such  warehouse  of  any  wine  or  other  spirits.    The 

importer  of  coffee  and  cocoa  nuts  is  entitled  to  an  allowance  at 
the  rate  of  21  bs.  for  every  iOOlbs.  on  their  being  taken  out  of  the 
warehouse,  as  a  full  compensation  for  all  loss,  waste,  or  damage 
whatever^  whether  occasioned  by  garbling  or  otherwise  (2). 
The  statute  45  Geo.  8.  (S)  provid^^  that  when  any  goods  are 
intended  to  be  taken  out  of  the  warehouse  for  exportation,  the 
proper  officer  of  customs  shall  re-examine  the  goods,  and  in 
case  it  shall  appear 'on  such  re-examination  that  the  quantity  or 
contents  of  apy  such  goods  are  less  than  the  quantity  or  conteatft 
taken  by  the  proper  officer  of  customs  at  the  first  examinatioD  of 
such  goods,  then  the  importer  of  such  goods^  or  the  person  intend- 
ing to  take  out  the  same,  shaU  before  the  same  are  so  delivered 
out  of  the  warehouse  for  the  purpose  aforesaid^  make  a  due  entry 
of  such  deficient  quantity,  and  pay  to  the  proper  officer  of  customs 
the  full  duties  of  customs  thereon,  except  as  is  otherwise  eq)ecially 
provided.  But  where  goods  on  which  the  MX  duties  have  been 
paid^  and  which  are  afterwards  delivered  from  the  warehouses, 
shall  be  duly  exported  from  Great  Britain,  the  exporter  shall  be 
allowed  the  like  drawbacks  of  the  duties  of  customs  as  would  have 
been  allowed  on  exportation  if  the  goods  had  not  been  ware- 
housed ;  and  also  the  like  drawbacks  of  the  duties  of  excise^  with 
respect  to  any  wine  on  which  the  full  duties  of  excise  have  been 
paid ;  provided  they  are  exported  within  the  q>ace  of  one  year  (4} 
frooi  the  time  of  payment  of  the  full  duties  (5).    The  transfer  of 

(I)  By  letter  from  the  board  of  such  goods  only  as  are  ddivered 

treasury,  dated  18  July  1816,  it  is  for  exportation,    and   to  deliver 

stated  that,  in  consequence  of  a  those  for   home  consumption  by 

memorial,     their     lordships     are  the  landing  account, 
pleased  to  direct  that  all  demands         (2)  43  Geo.  3.   c.  132,   s.  H. 

for  arrears  of  duty  said  to  be  due  Pope,  tit.  245.  note  a. 
for  barilla,  out  of  the  chai^  of        (3)  c.  132.  s.  22.   The  searcher 

the  officers  of  customs  at  the  time  of  the  customs  is  to  give  the  ex- 

when  the  demand  was  first  made,  porter  a  certificate  of  goods  ex- 

^hall    cease,   and   that    hereafter  ported,    43  Geo.  3.  c.  132.  s.  34. 

duties  shall  only  be  demanded  for  Goods  forfeited  when  relanded  after 

the  quantities  of  barilla,  as  they  being    entered     for    exportation, 

may  be  delivered  out  of  charge,  s.  27  ;  and  forfeiture  of  vessel  on 

agreeably  to  the  act.    By  order  of  relandins  goods,  s.  28. 
the  board  of  customs,  dated  15th        (4)  The  time  is  now  extended. 

May  1817»it  is  stated  that  it  is  ante 549. 

now  the  practice  of  the  port  of        (5)  43  Geo.  3.   c  132.  s.  25. 

•London  to  re-weigh  or  re-examine  Pope,  tit.  245. 
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ffoodtf  whilst  under  the  lodks  of  the  crown  is  a  matter  in  which  Encouragementi 
the  revenue  is  in  no  way  concerned;  and  therefore  where  it 
appeared  that  A.  had  purchased  a  quantity  of  goods  warehoused  ^|^^^°^ 
by  B.,  but  on  his  applying  to  export  a  further  part  thereof  an  Syatom. 
objection  was  made  in  consequence  of  B.  having  become  a  bank- 
rupt, the  board  of  customs  considered  such  objection  imma« 
teriaL  (1)  • 

If  any  goods  shall  be  embezzled,  or  fraudulently  or  clandes*  Emb«iilenieiit 
tindy  concealed  in  or  removed  from  any  warehouse  or  place  or  Removal 
where  they  have  been  lodged,  the  goods  shall  be  forfeited^  and  h^J^*^*" 
may  be  seized  by  any  officer  of  customs  or  excise,  in  cases  where 
that  revenue  is  concerned; (.and  any  person  guilty  of  such  ein- 
bezzlement,  or  to  whose  hands  the  goods  shall  knowingly  come, 
is  subject  to  the  same  penalties  as  if  the  goods  had  been  fraudu- 
lently unshipped  or  landed  without  payment  of  duty.  (2) 

No  action  or  suit  can  be  maintained  on  any  account  whatever  Deitructioo  by 
against  his  Majesty,  or  the  commissioners  of  his  Majesty's  customs 
or  excise,  or  any  officer  of  the  customs  or  excise^  or  other  person 
employed  by  the  commissioners,  for  any  compensation  in  respect 
of  the  warehoused  goods  having  been  destroyed  by  fire  (S).  Nor, 
on  the  other  hand,  is  any  duty  of  customs  or  excise  to  be  de- 
manded  in  respect  of  goods  so  destroyed  (4).  If,  however,  goods 
warehoused  in  pursuance  of  a  treasury  order  under  the  provisions 
of  the  sjtat  45  Geo.  3.  c.  88.  (5)  should  be  destroyed  by  fire,  it 
is  necessary,  in  order  to  enable  the  owner  to  claim  an  exemption 
from  the  duties,  that  every  fire  place  or  stove  in  the  warehouses  or 
buildings  in  which  they  may  be  deposited  should  be  bricked  up 
or  destroyed,  and  that  the  places  of  deposit  should  in  other 
respects  be  rendered  secure  from  fire^  to  the  satis&ction  of  the 
officers  of  customs  and  excise.  (5) 

Any  importer  who  may  be  desirous  of  examining  the  goods  importer  msj 
belonging  to  him,  is  to  be  allowed  to  do  so  upon  giving  four  q^^  ^^^ 
liours  notice  in  writing  to  the  officer  of  excise ;  who  is  bound  to 
allow  the  importer,  with  the  concurrence  and  in  the  presence  of 
the  proper  officer  of  customs,  to,  enter  into  and  remain  in  the 
warehouse  so  long  as  shall  be  necessary,  during  the  legal  hours  of 


(1)  Pope,  tit.  245.  Pope,  245. 

(2)  43  Geo.  3.  c.  132.  s.  15.  (4)  43  6.  3.  c.  132.  s.  16. 

(3)  43  Geo.  3.   c.  132.   u  16.        (5)  46  Geo.  3.  c.88.  s.2. 


558  Commerce  of  Great  Britain^  Importation    [Cb.  lt» 

BMountemcnti  buaioetf,  &r  the  purpose  of  impecting  or  examining  snch  goods, 

^^^^         or  fat  making  such  lawful  alterationa  or  arranjiements,  with 

^!^u^faSuii„g      reqpect  to  his  property,  as  may  be  necessaiy  for  its  preservation 

Syttcnu  0m]  security^  or  in  order  to  the  sale  and  disposal  of  it,  provided 

thatno  such  alterations  or  arrangements  are  made  as  may  inany 
respect  tend  to  lessen  the  duties,  or  to  impede  or  embairass  tli«fc 
officers  of  customs  and  excise  in  keeping  a  true  account  of  it.  (1) 
Coffi^e,  whether  intended  for  e3cportation  or  not,  wmj  be  le- 
pttcked  in  the  wanhooses,  and  the  dbnagsd  part  sepanUsd  fioD 
die  good^  on  compiyiiig  with  certain  regulations  (S)« 


The  expeact  of  wardiouse  rent  and  all  other  charges  is  to  k 
^^^'  paid  by  the  importer;  and  it  was  enacted  by  the  stat.  43  Gea5. 

a  1S2.  s.  1 7«,  that  if  any  warehouses  should  be  provided  at  tbe 
charge  of  tbe  crown  for  the  purpose  of  securing  any  of  the  goods 
dierein  described^  the  importer  should  pay  warehouse  rent  for  the 
goods,  to  be  estimated  according  to  the  usual  rate  of  such  rent  &r 
the  like  articles  at  the  port  of  importation,  and  that  the  estimate 
should  be  made  and  the  rate  of  payment  fixed  accordin^y  by  the 
coBMmssioBers  of  the  customs,  subject  to  the  approbation  of  the 
conmisaioners  of  the  treasury  (3)* 

The  Docks.  The  encouragement  a£R)rded  to  trade  in  the  ports  of  Great 

Britain  by  the  establishment  of  the  various  c/ocJb,  is  also  de- 
serving of  consideration  in  this  place.     The  increase  of  the 
number  of  vessels  trading  with  this  country  suggested  the  in- 
stitution of  these  public  places,  in  which  ships  might  be  dis- 
charged and  receive  fresh  cargoes  with  greater  expedition  and 
security.     Previously  to  the  construction    of  the  docks,   the 
crowded  state  of  the  river  had  occasioned  considerable  delays,  as 
wdl  as  damage,  in  the  unloading  of  vessels  that  arrived  in  the 
port  of  London.     The  quays  or  whar&  at  which  the  goods  were 
obliged  to  be  deposited  were  insufficient  in    extent  for  the 
variety  of  merchandize.  .  The  conveyance  of  the  goods  in  lighters, 
from  the  large  vessels  in  which  they  were  imported,  to  the  legal 
quays,  also  presented  many  opportunities  for  fraudulent  practices. 
The  revenue  was  endangered  by  the  facilities  affi>rded  to  smug- 
gling ;  and  the  owners  of  the  proper^  were  constantiy  defrauded 

by  the  carriers  and  i^ents  through  whose  hands  it  passed  (4j. 

^^■^—^^—^^^ —  -  -  - ..  -  -  — _^— ^^^■^— ^ 

<1)  43  Geo.  3.   c.  132.   8.43.  to  5tk  Apiil  1820. 

Pope,  tit  245.  rule  42.  (3)  43  G  3.  c.  ^32.  s.  17. 

(2)  S2G.3.  c  149.  Pope,  fit.  (4)  SeeTackeronTiade^l08>9. 
245.  continued  by  57  Geo.  3.  c.8. 


Drawbacks, 


The  Docks. 


The  mconyeniences  so  sustained  were  the  grounds  that  prevailed  ft^coonsements 

with  the  legislature*  and  with  those  who  embarked  in  these  un-  ^  »«p«uw». 

dertakipgs,  in  causing  the  docks  to  be  constructedand  established^ 

A  publicly  is  given  by  means  of  these  institutions  to  the  di&- 

changing  and  loading  o£  vesfielsy  which  is  of  itself  a  great  preser^ 

vadve  againist  peculation  and  fraud  (]}.     The  London  and  the 

West  India  Docks  were  established  nearly  at  the  same  time ; 

the  London  Docks  by  the  statute  59  &  4»0  Geo.  3.   c.  i>7.  (2)^ 

the  West  India  Docks  by  the  39  Geo.  3»  c.  69.  (3] ;   the  East 

India  Docks  were  the  last  in  order  of  time^  though  th^  are  not 

inferior  in  importance  to  the  London  or  the  West  India  Docks ; 

the  statute  which  established  the  East  India  Dock  Company  is  the 

48  Geo.  3.  c.  126  (4)*     Other  docks  of  minor  consequence  hare 

been  established  for  the  accommodation  of  the.  port  of  London^ 

as  the  Commercial  Docks^  by  the  statute  50  Geo.  3.  c  297.  (5), 

and  the  East  Country  Dock,  by  stat  51  Geo.  3.  c.  171.     Being 

Atuated  at  Rotherhithe  in  Surrey,  the  last  named  two  are  in 

general  distinguished  as  the  Rotherhithe  Commercial  Docks^ 

and  the  Rotherhithe  East  Country  Dock.     The  docks  at  the 

port  of  London  are  not  the  only  establishments  of  this  nature ; 

at  the  other  principal  ports,  docks  have  been  also  established,  as 

die  Bristol  Docks,  wbick  .are  r^«ulated  by  the  statutes  16  Geo.  3. 

c.  33.,    43  Geo.  3.  c.  140.,    46  Geo.  3.    c.  35.  (6),     51  Geo.  3. 

c  32.  (7) ;  the  Liverpool  Docks,  by  the  2  Geo.  3.   c  86.  (6)> 

39  Geo.  3.  c  59  (6),  51  Geo.  3.  c.  143.  (6),  53.  Geo.  6.  c.  122  (8). 

The  London  Dock  act  provides,  that  vessels  arriving  in  the  port 

of  London  laden  with  tobacco  or  with  rice^  not  the  produce 

of  the  East  or  West  Indies,  or  with  wine  or  brandy  not  imported 

in  shqis  from  the  East  or  West  Indies,  shall  unlade  and  land  the 

(1)  See  the  preambles  to  the 
irarioas  aets  of  parliameDt  cited 
infra,  39  G.  3.  c.  69.  39  &  40 
G.  3.  c.  47.  43  G.  3.  c.  126. 
and  3  Adolph.  470.  4  id.  565. 

(2)  Loc.  a  Per.  20' June  1^00. 
See  alao  45  G.  3.  c.  56.  44  G.  3. 
c.  100.  46  G.  3.  c.  59.  55  G.  3. 
p.  3.,  which  18  printed  at  length 
among  the  Loc.  and  Per.  acts. 

(3)  Loc.  &  Per.  July  12,  1799. 
See  also  42  G.  3.  c.  1]3. 

(4)  Loc.  &  Per.  July  27,  1803. 
See  also  46  G.  3.  0.113.  53  G.  3. 
c  155.  54  G.  3.  c.  228.  See  ob'> 
senrations  on  the  East  India  Docks. 
4  Adolph.  565,  6. 

(5)  Printed  among  the  Local 


and    Personal     acts.      See   alio 
51  G.  3.   c.  66.     57  G.  3.  c.  62. 

(6)  Only  the  title  of  this  act  is 
printed  in  the  usual  editions  of  the 
statutes,  see  1 1  East,  67S^  680. 
Gildout  V.  Gladstone.  Pope,  244, 
in  which  the  acts  and  bye-laws 
are  published  as  officially  promul- 
gated. 

(7)  Public  General  Act  for  se- 
curing exciseable  goods  in  the 
port  of  Bristol, 

(8)  Many  of  the  principal  re- 
guhttions  in  the  Dock  Acts  will  be 
round  detailed  in  Pope's  Laws  of 
the  Customs  and  Ejccise^  tit.  238 
to  244. 
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EaaMnsMtntt  whole  of  their  respective  cargoes  within  the  London  docks,  or  oo 
^'    the  quays  and  wharfi  belonging  thereto;  and  the  duties  payable 

The  Dockf.       to  his  Majesty  in  respect  of  the  said  cargoes  shall  be  ascertained 

at  such  quays  and  wharfi  and  not  elsewhere ;  and  in  case  any 
such  goods  shall  be  landed  in  any  other  place  than  the  sud  quays 
or  wharfs,  such  goods  shall  be  forfeited  to  his  Majesty,  and  may 
be  seized  by  any  officer  of  customs  or  excise,  and  disposed  of 
according  to  law ;  and  the  owner  or  master  of  the  vessel  is  liable 
to  a  forfeiture  of  jf  100  for  such  an  ofience  ( 1 ).  But  so  much  of 
the  original  act  of  parliament  as  required  that  the  duties  payable 
in  respect  of  tobacco  or  snuff,  should  be  ascertained  only  at  the 
quays  or  wharfs,  has  been  repealed ;  and  it  has  been  provided, 
diat  the  duties  shall  ht  ascertained  under  the  direction  of  the 
^commissioners  of  customs  and  excise,  either  within  the  walls-of 
the  warehouses  (2)  provided  for  the  deposit  of  such  tobacco  or 
snuff,  or  else  only  at  such  quays  or  wharfe  in  the  docks  as  the  com- 
missioners shall  appoint  (3).  If  a  vessel  has  not  on  board  more 
than  20  pipes  of  wine  or  brandy ,  or  40  hogsheads  of  either^  or  a 
quantity  of  either  not  exceeding  20  pipes  or  40  hogsheads,  or  if 
a  vessel  has  not  on  board  more  than  50  barrels  or  100  half  bsrrels 
of  rice^  it  is  not  compellable  to  unload  such  wine»  brandy,  or  rice 
I  witliin  the  dock,  but  may  unload  it  at  -^ny  other  place  within  the 
port  of  London  (4).  If  al^  the  cargoes  of  any  such  vessel,  excqA 
•as  before  mentionod,  shall  consist  of  fruit  as  well  as  of  wine  or 
brandy,  such  vessel  (before  her  entering  into  the  docks  for  die 
purpose  of  unloading  such  part  of  her  cargo  as  shall  consist  of 
wine  or  brandy)  may  unload  such  part  of  her  cargo  as  con- 
sists of  fruit  at  any  place  allowed  within  the  port  of  London  (5). 
If  also  it  should  happen  that  any  vessel  laden  in  the  manner  we 
have  described,  cannot  be  unloaded  at  the  said  docks,  quay  and 
works,  any  three  or  more  of  the  commissioners  of  customs  in 
England  may  allow  the  cargo  of  any  such  vessel  to  be  dis- 
charged at  such  other  place  within  the  port  of  London  as  they 
shall  direct  (6).  The  West  India  Dock  act  provides^  that 
vessels  which  shall  arrive  from  any  part  of  the  West  Indi^  into 
the  river  Thames  with  cargoes  of  West  India  produce^  shall 
unload  and  land  th^  whole  of  their  cargoes  within  the  West  India 
Docks^  or  on  the  quays  or  wharfs  belonging  to  them,  and  the 


(1)  39  &  40  G.  3.  Log.  &  Per. 
s.  67. 

(2)  M'Combie  v.  Davis»  6  East, 
S36.    7  East,  5. 


(3)  44  Qeo.  3.    c.  100.   s.  1. 
public  general  act, 

(4)  39&40G.  3.  c.  47.  8.68. 

(5)  39  &  40  G.  3.  c.  47.  s.  69. 

(6)  39  &  49  a  3.  c.  47.  s.  70. 
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duties  payable   to  the  crown  shall  be  ascertained  only  at  such  ^ncouragementa 
quay  01  wharfs^   and  the  goods  being  West  India  produce,  in 
respect  of  which  duties  shall  be  so  payable,  may  be  afterwards  ^^^'^* 
stored  or  deposited  in  the  adjoining  warehouses,  or  such  other 
warehouses  as  the  owner  or  consignees  may  think  proper ;  and 
in  case  any  such  West  India  produce  shall  be  landed  from  any 
vessel  in  the  West  India  trade  in  any  other  place  in  or  near  the 
port  of  London  besides  the  quays  or  wharfs  within  the  docks, 
the  goods   are  forfeited  and  may  be  seized,  and  the  owner  or 
master  of  the  vessel  is  liable  to  a  penalty  of  j^lOO  (1).      But  so 
much  of  the  cargoes  of  West  India  ships  as  shall  consist  of 
tobacco,  is  to  be  conveyed»  as  soon  as  it  conveniently  can,  after 
being  unshipped  in  the  docks,  to  the  king's  tobacco  warehouse, 
at  the  charges  of  the  West  India  dock  company,  who  are  after- 
wards to  be  compensated  by  the  owners,*  without  the  king's  duties 
bdng  first  ascertained  (2).     And  if  at  any  time  West  India  ships 
<Sumotbe  admitted  into  the  docks,  the  commissioners  of  the  cus- 
toms  may  authorise  the  cargoes  of  those  particular  ships  to  be 
landed  at  other  legal  quays  (S).  Ships  that  arrive  from  any  other 
part  of  the  world  bat  liro  Woct  Indies  with  West  India  produce 
on  board,  may  be  ordered  by  three  or  more  of  the  commissioners 
of  customs,  by  writing  under  their  hands,  to  unload  and  land  their 
cargoes  within  -the  docks,   or  the   quay  or  wharfs  belonging 
thereto,  and  the  king's  duties  may  be  directed  to  be  ascertamed 
only  at  such  quays  or  wharfe ;  and  the  forfeiture  of  the  goods,  as 
well  as  a  penalty  of  <^100,  is  the  punishment  attached  to  the 
disobedience  of  such  an  order  after  it  has  been  delivered  on 
boaid  (4).     Outward  bound  West  India  ships  must  take  in  their 
cargoes  either  in  the  docks,  or  in  the  river  below  the  entrance  into 
the  canal  at  Blackwall,  on  a  failure  to  comply  with  which  regular 
tion,  the  owner  or  master  of  the  vessel  forfeits  JSIOO;  but  this 
rule  is  to  be  understood  with  an  exception  of  any  vessel  engaged 
to  take  on  board  naval  stores  at  the  king's  dockyard  or  victualling 
office  at  Deptford,  for  his  Majesty's  service  (5),     Vessels  that 
arrive  in  the  Thames  from  the  East  Indies  or  China,  mih  car- 
goes of  produce  from  that  part  of  the  world,  are  obliged  to  dis- 
charge their  cargoes  in  the  East  India  Docks.    But  any  pwrt  of 
the  cargo  may  be  directed  by  three  or  more  of  the  commissioners 
of  the  customs,  to  be  discharged  into  lighters  or  other  craft  in 


(1)  39  G.  3.  c.  69.  8.87.    but        (3)  39  G.  3.  c,  69.  s.  89. 

the  act  is  only  to  last  for  21  years.        (4)  39  G.  3.  c.  69.  s.  90. 

t2)  39  G.  3.  c.  69-  •.  88.  (5)  39  G.  3.  c.  69.  •.  91. 
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to  S^SSSS?!*  ^^  employ  of  the  East  India  company,  at  a  place  called  Long 

Bead),  for  the  purpose  of  lessening  the  drai^t  ci  water.    The 
"^  goods  so  discharged  being  produce  from  ti^e  East  Indies  or 

China,  in  respect  df  which  duties  are  payable,  are  to  be  afterwards 
deposited  in  the  warehouses  of  the  East  India  company,  accord- 
ing to  the  laws  in  force  in  relation  to  goods  imported  from  that 
quarter  of  the  world;  and  if  the  master  of  a  vessel  in  the  East 
India  trade  should  discharge  goods,  the  produce  of  the  Elast  In- 
di^  or  China,  in  any  place  in  or  near  the  port  of  London  besides 
the  East  India  docks,  he  is  liable  to  a  penalty  of  j^500  (1).    If 
at  any  time  East  India  ships  cannot  be  admitted  into  the  docks, 
three  or  more  of  the  commissioners  of  the  customs  may  allow  them 
to  be  discharged  at  such  places  within  the  port  of  London  ss  thqr 
shall  direct  (2).    Vessels  outward  bound  to  the  East  Indies  or 
.  China  must  take  in  their  cargoes  either  in  the  East  India  Doch 
or  in  the  river  below  Limehouse  Creek ;  and  disobedience  to  this 
nde  exposes  the  master  to  a  penalty  of  J&200  (S).  No  veasd  diat 
has  not  immediately  come  frxnn,  or  that  is  not  immediately 
bound  to  the  East  Indies  or  China,  or  tliat  is  not  employed  in 
conveying  goods  to  or  fr<nn  n  ship  so  circumstanced,  or  that  is  not  1 

engaged  in  therepairof  thedocks,can  enter  the  East  fodiadodcs, 
without  the  consent,  in  writing,  of  the  court  of  directors  of  the 
East  India  company ;  and  the  master  of  a  vessel  who  allows  her 
so  to  alter  is  liable  to  a  penalty  ofjtSO  (4).  No  vessel  is  allowed 
to  anchor  or  lie  in  the  Thames  within  200  yards  of  the  entrance 
to  the  docks,  except  such  entrance  as  is  appointed ,  for  the 
entrance  of  vessels,  and  except  in  a  case  where  the  vessel  has 
come  out  of  the  docks  within  the  last  twelve  hours :  if  a  master 
does  not  remove  a  vessel  so  unlawfully  moored  within  twelve 
hours  after  being  required,  in  writing,  by  the  dockmaster  or  his 
assistant,  he  is  liable  to  a  penalty  of  not  more  than  i^lO,  nor 
less  than  jf  5,  for  ^very  twaity-four  hours  the  vessel  is  unlaw* 
fully  moored  (5). 

The  freighter  of  a  vessd  is  liable  to  pay  demurrage^  according 
to  the  terms  of  the  charterparty,  although  she  may  have  been 
detained  by  reason  of  the  crowded  state  of  the  London  docks, 

(1)  43  G.  3.  C.126.  8.  63,  and  (3)  43  G.  3.  c.  126,  s.  65, 
see  46  G.  3.  c.  113.  ice.  and  per*,  46  G.  3.  c.  113. 
but  only  for  21  years.  43  G.  3.  (4)  43  G.  3.  c.  126:  j^6.  and 
c.  126.  s.  no. ;  and  see  also  the  see  46  G.  3.  c.  113.  s.  2^that  no 
late  important  act  54  G.  3.  c.  228.  ships  shall  use  the  docks  without 
lo<^  &  per.  the  consent  of  the  treasury^  by  war« 

(2)  43  G.  3.    c.426.    s.  64.  rant  under  their  hand.    Penally, 
and  see  46G.3f  c,  113*  loc.fr  MO. 
pen  (6)  43G.3.  C.12&  8.67. 
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at  which  it  was  required  by  act  of  parliament  that  she  should  be  Kncouragcment^ 
unloaded  (1).  And,  on  the  other  hand,  if  the  freighter  of  a  ship 
employed  to  Inring  a  cargo  of  wine  into  the  port  of  London,  ^*^'* 
covenant  to  unload  her  *<  in  the  usual  and  customary  time  "  at 
her  port  of  discharge^  he  is  not  liable  for  the  detention  of  the 
ship  in  the  London  docks^  if  she  is  unloaded  when  in  her  tttriij 
has  got  a  birth  into  the  bonded  warehouses,  though  if  the  duties 
had  been  paid  down,  the  goods  might  have  been  landed  in  a 
much  shorter  time;  because,  since  the  bonding  system  was  intro^ 
dttced,  the  immediate  payment  of  the  duty  and  delivery  of  the 
cargo  have  ceased  to  be  the  usual  and  customary  mode  of  un- 
loading such  a  cargo^  and  bonding  and  warehousing  of  wines  has 
become  the  usual  course  of  business.  (2) 

.   The  dock  companies  are  remunerated  by  means  of   rates>  DockRictff 
which  they  are  authorized  to  take  by  the  acts  of  parliament.    The 
39  &  40  Geo.  3.  c.  47.  s.  $9.  appoints  the  rates  to  be  taken  by  the 
Xiondon  dock  company  (3).  Tlie  West  India  dock  company  is 
authorized  to  take  rates  by  the  statute  S9  Geo.  S.  c.  69.  s.  IS7  (4). 
The  fullest  provisions  in  respect  of  the  payment  of  rates  are  those 
connected  with  the  East  India  dock  company,  and  w6  shall 
therefore  subjoin  a  short  summary  of  the  regulations/    The 
48  Geo.  S.  c.  126.  s.  91.  contains  a  table  of  the  rates  payable  by 
the  masters  or  owners  of  vessels,  to  the  East  India  dock  com- 
pany, in  consideration  of  the  use  of  the  docks,  an4  the  trouble 
which  the  company  takes  upon  itself  (5),  as  well  as  of  additional 
rates  payable  for  goods  imported  from  the  East  Indies  or  China^ 
and  discharged  in  the  docks,  whether  by  the  East  India  com- 
pany or  any  other  owners.     The  54  Geo.  S.  c.  228.  (6)  contains 
also  tables  of  rates  to  be  charged  at  the  East  India  docks  in 
London,  on  goods  imported  by  private  merchants  from  the  East 
Indies,  and  which  are  not,  on  being  landed,  sent  to  the  East 

(1)  Randal  V.  Lynch,  2  Campb.  the  other  of  the  fate  of  rent  per 
352.  ^eel£  ^^^  ^he  12  weeks. 

(2)  Rodgere  v.  Forrester,  2  (5)  43  Geo.  3.  c.  126.  s.  91. 
Campb.  483.  Burmester  v.  Hodg-  loc.  &  per.  and  in  particular  the 
son,  id.  488.  beginning  and  end  of  the  section » 

(3)  See  table  of  rates,  Pope,  tit.  By  s.  92.  lighters  and  craft  for  the 
273,274.  use  of  the  shipping  exempted.  By 

(4)  See  the  tables  of  the  exist-  s.  95,  6, 7*  the  tonnage  of  the  ships 
iog  rates.  Pope,  271 , 2.  containing  is  ascertained  by  the  ship's  register, 
the  rates  on  ships  entering  the  as  under  26  Geo.  3.  c.  60.  See  also 
West  India  Docks>  and  also  the  the  same  table,  Pope,  267. 

rates  charged  on  goods,  in  two        (6)  Loc.  &  Per.  s^e  thp  sche* 
o>lumns,  one  of  the  prime  r»tes    dule  at  the  end  of  the  act, 
iDdudbg  rent  for  \2  weeks,  and 

a  o  S 
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£ncoungement»  India  company's  warehouses;  one  table  contains  the  rates  of 
to  mportation.  ^^^2^^  according  to  the  usage  of  the  East  India  company,  of 
^^^^'  the  principal  ai'ticles  (pieces  goods  excepted)  imported  in  the 

company's  ships,  and  which  by  the  acts  of  43  &  46  Geo.  3.  were 
those  on  whicli  the  duties  and  rates  to  the  East  India  dod 
company  were  appointed  to  be  paid :  the  rates  payable  on  all 
imports  by  private  ships  (the  goods  not  being  sent  to  the  East 
India  company's  warehouses),  but  warehoused  with  the  dod 
company,  will  be  ciiarged  according  to  the  same  scale  of  tonnage. 
It  should  be  noticed  that  the  rates  payable  to  the  dock  company 
by  the  54  Geo.  S.  c.  228.  for  housing,  weighing,  &c.  are  inde- 
pendent of  the  2  s.  the  ton  for  dock  dues  granted  by  the  43  Geo.  3. 
c.  126.,  and  the  2  s.  a  ton  for  wharfage  and  loading  granted  by 
46  Geo.  3.  c.  lis.;    and  goods  that    are  warehoused   will  be 
charged  with  rent  as  expressed  in  a  table  annexed  to  the  act(l). 
Articles  not  enumerated  are  charged  according  to  their  balk,  or 
weight,  and  value ;  articles  shot  loose  in  the  ship,  will  be  snb- 
ject  to  a  rate  of  1  s.  per  ton  for  collecting  and  packing,  inde** 
pendently  of  the  charge  for  packages,  cooperage,   or  sewing 
up.     The  East  India  dock  company  are  not  to  be  liable  for 
loss  of  weiglit,  damage,  or  deficiency,  should  the  packages  be 
delivered  in  the  same  order  and  condition  as  received,  unless  it 
can  be  sattsfiu^rily  ascertained  to  have  arisen  from  n^lect  or 
mismanagement  in  their  officers  or  servants  (2).    The  54  Geo.  8. 
c.  228.  contains  another  schedule  of  the  rates  for  goods  exported 
from  the  East  India  dock  wharfs,  independently  of  the  chai^ge 
for  lading  them  on  board  ship,  that  being  already  provided  for 
by  the  acts  43  &  46  Geo.  3.  c.  126.  &  113.    when    goods    and 
stores  are  brought  alongside  the  respective  vessels  (3) ;  all  goods 
not  enumerated  in  this  schedule,  are  to  be  charged  according  to 
their  bulk  or  weight  (3);    distinct    charges  are  made   in  die 
schedule  for  housing— for  the  rent  per  week— -for  whar&ge  and 
,      for  porterage ;  persons  not  wishing  to  have  tlieir  goods  hoosed, 
are  to  give  notice  to  the  dock  officers  (3).     The  rates  set  down 
only  apply  to  goods  brought  to  the  wharf  by  land ;  but  it  oflen 
happens  that  goods  conveyed  by  water  are  landed  by  desire  9f 
the  proprietors,  and  also  for  the  examination  of  the  officers  of 
the  revenue ;  and  they  will  be  subject  to  a  charge  for  landings 
equal  to  that  of  wharfage.  (3)    For  goods  or  stores  landed  in  dut 
Import  dock,  and  transported  into  the  outer  do^k  for  the  pa^ 
pose  of  being  put  into  a  hoy  or   lighter,  the  wharfsige  and 

0)fi4Geo.3.c.22S.  schml.A.        (3)  54  G  ».  c.  228.  8cbed.B. 
(2)  ibid.  Lk,  &  Va. 
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porterage  only  of  these  rates  form  the  additional  charge.     Acci-  Encouragements 
dents  from  fire,  the  dock  company  do  not  guarantee ;  nor  are  ^ 
*  they  answerable  for  goods  in  defective  packages.  (1)  Docks, 

At  the  commercial  docks  at  Rotherhithe,  the  commercial 
dock  company  is  allowed  to  take  any  sum  not  exceeding  those 
set  forth  in  a  schedule  annexed  to  the  51  Geo.  3.  c.  66.  (2) 

At  the  east  country  docks  at  Rotherhithc,  the  east  country 
dock  company  is  allowed  to  take  certain  rates  appointed  by 
51  Geo.  3.  c.  171.(3) 

By  the  ^Id  Liverpoool  dock  acts,  certain  tonnage  duties  were 
payable  to  the  dock  company  on  all  vessels  sailing  with  cargoes 
outwards  or  inwards,  so  as  no  ship  should  be  liable  to  pay 
more  than  once  for  the  same  voyage  out  and  home.     On  the 
construction  of  this  provision,  it  was  held  that  one  entire  duty  was 
imposed  upon  one  entire  voyage  out  and  home,  if  there  should 
be  either  an  outward  or  an  inward  cargo  in  such  voyage,  but 
.without  any  advance  being  made  if  there  should  be  both  ;  thus 
a  Liverpool  ship  carrying  a  cargo  out  to  the  West  Indies,  and 
bringing  another  home  to  Liverpool,  was  only  liable  to  pay 
one  duty,  namely,  the  duty  outwards;  and  a  foreign  ship  bring- 
ing a  cargo  to  Liverpool,  and  carrying  another  cargo  out,  was 
only  liable  to  pay  the  duty  inwards.     But  where  a  ship  was 
built  in  another  port  on  the  account  of  the  owner  who  resided  at 
Liverpool,  at  which  place  she  was  registered,  and  sailed  to  the 
West  Indies  without  first  coming  to  Liverpool,  but  brought 
her  return  cargo  there  as  to  her  home ;  this  was  held  to  be  one 
entire  and  distinct  voyage,  within  the  meaning  of  the  acts^  for 
which  the  duty  inwards  was   payable,  and  did  not  privilege 
the  ship  from  payment  of  the  duties  again,  when  she  sailed  with 
another  cargo  on  her  outward  voyage   to    the  West  Indies, 
though  in  fact  she  only  used  the  dock  inwards  on  her  first 
voyage ;  for  the  privilege  of  using  the  docks  with  an  outward 

(1)  54  G.  3.  c.  228.  sched.  B.  c.  66.  s.  24.  25.  and  scbed.  B. 
These  tables  are  also  in  Poj)e,  tit.  Tope,  241  and  275.;  and  see 
267  to  270,  where  see  also  a  table  57  Geo.  3.  c.  62.  and  50  Geo.  3. 
of  rates  for  wharfage  and  work  to  c.  207.  loc.  &  per.  ^  v 
be  (ion«  at  the  East  India  docks  in  (3)  Loc.  &  Per.,  but  printed  m 
London ;  the  dock  company  to  the  edition  of  the  statutes  51  G.  3. 
load  goods,  &c.,  and  allow  men  in  c.  171.  s.  45, 46.  to  49.  and  sche- 
•towing.  Pope,  270,  dule  A.    Pope,  246.  276 . 

(2)  Loc.  &   Per.,  and  51  G*  3. 

0  o  3 
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EncouragemeDU  and  inward  cargo^  on  paying  only  one  duty,  was  confined  to 
mpo    uoiu    ^^^  same  voyage  out  and  honie(i).    Lord  SUenborough  laid 

'^^'^^  it  down  as  a  rule  of  constructionj  that  if  the  words  of  the  act 

would  fairly  admit  of  different  meanings,  it  would  be  right  to 
adopt  that  which  would  be  most  favourable  to  the  interest  <tf 
the  public,  and  most  against  that  of  the  company ;  because  the 
company  in  bargaining  with  the  public,  ought  to  take  care 
to  express  distinctly  what  payments  they  are  to  receive,  and 
because  the  public  ought  not  to  be  charged  unless  it  be  dear 
that  it  was  so  intended ;  but  when  plain  words  are  used,  their 
ordinary  sense  must  be  given  to  them.  A  modem  act  of 
parliament  has  appointed  new  tonnage  duties  to  be  paid  to  the 
trustees  of  the  Liverpool  docks,  for  every  vessel  coming  into 
or  going  out  of.  the  port  of  Liverpool,  by  the  master  or  owner 
of  the  vessel,  according  to  its  tonnage  and  the  nature  of  the 
voyage  it  undertakes  to  or  from  the  port  of  Liverpool ;  for  one 
arrival,  together  with  one  dq>arture  of  each  vessel  at  and  from 
the  port,  only  one  tonnage  rate  shall  be  payable  (2) ;  provided 
always,  that  all  vessels  arriving  in  ballast  and  trading  outwards^ 
and  all  vessels  built  in  Liverpool  and  trading  outwards,  shall 
afterwards  on  trading  inwards  pay  the  rates  fixed  on  vessels 
trading  inwards  (2).  At  the  port  of  Bristol,  there  are  also 
established  dock  rates.  (S) 

« 

>fnnsferin  Goods    in    the    custody    of  one  of  the    dock   companies 

X>ocks»  aAd  hovr  naay  be  transferred  by  the  owner  to  a  third  person,  by 
liable.  ^  ^^  indorsement  on  the  dock  warrant;  so  that  if  the  indorse- 
ment has  beefki  shewn  to  the  warehouse-keeper,  and  as- 
sented to  by  him,  the  property  will  not  pass  to  the  assignees  of 
the  original  owner,  though  no  application  has  been  made  for 
rehousing  the  goods,  and  though  no  fresh  entry  has  been  made 
in  the  books  of  the  dock  company  (4) ;  and  it  seems  that  without 

(1)  Gildart  v.  Gladstones^  11  shire  summer  assizes  1819,  before 
East,  675.  Judgment  reversed  on  Bayley  J.  A  question  arose  whether 
error  from  C.  B.  a  quantity  of  brandy  bonded  and 

(2)  51  6.  3.  c.  143.  loo.  and  warehoused  in  the  name  of  the  im- 
per.  Pope,  244.  And  see  the  rates  porter,  would  pass  to  the  assignees 
on  goods,  id.  rule  19.  And  see  on  his  becoming  bankrupt,  after  he 
Pope,  281,282.  had  sold  the  brandy  and  reoeived 

(3)  Pope,  tit.  277  to  280.  partpayment,  and  part  ofit  had  been 
'(4)  Lucas  V.  Dorrien,  7  Taunt,     taken  away  by  the  purchaser.  The 

278.    1  Moore,  29.  S.  C.  See  also  learned  Judge  seemed  to  regard 

JSwinger  v.  Samuda,  7Taunt.  265.  theNgooiis  as  b  the  bankrupt's  dis- 

1  Holt,  395.    S.  C.    1  Moore,  12.  position,  and  recommended  that 

S.  C.   decided  its  to  West  India  while  this  case  was  undecided,  all 

dock  company  $   and  see  the  case  purchasers  in  similar  cases  wouM 

of  Knbwles  t«  Honlp£Ul»  I^nea^  rebond  in  their  own  naiiies« 
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miy  notice  to  the  dock  companyy  the  property  would  be  trans^  EnooungeiDentt- 
ferred  by  the  mere  indorsement  of  the  dock  warrant  for  a         P<«tatnn- 
valuable  consideration;  as  in  the  transfer  of  a  mere  chattel^  l^c^cki. 
there  can  be  no  reaison  why  an  order  for  the  delivery  of  the 
goods  should  not  pass  the  property  (1).     At  all  events,  if  notice 
be  given  to  the  company,  they  will  become  trustees  for  tiie 
person  to  whom  the  goods  have  been  transferred  by  the  in- 
dorsement of  the  warrant,  and  the  property  would  not  pass  to 
die  assignees  of  the  person  by  whom  they  were  originally  de- 
po^ted>  on  the  ground  of  his  being  the  reputed  owner  (1) ;  no 
trader  would  buy  goods  deposited  in  the  docks  without  ex- 
amining the  dock  warrant  (1);  but  although  tiie  goods  may 
have  been  sold  and  payment  made,  yet  if  no  fresh  entry  has  been 
made  in  the  books  of  the  dock  company,  and  no  notice  has  beea< 
given  to  them  of  the  change  of  title,  they  are  not  liable  to  an 
action  for  delivering  the  goods  to  the  original  owner  (2).     The 
dock  companies  are  liable  to  be  sued   for  the  n^ligence  of 
their  servants  in  unloading  goods,  in  consequence  of  which  the 
owner  sustains  damage  (S).  On  a  late  trial  against  the  treasurer  of 
the  London  dock  company,  it  appeared- that  the  company  provide 
men  for  discBarging  ships  in  the  dodis,  and  fSLtx  no  labourers  pro- 
vided by  the  owners  of  the  goodis  to  be  unloaded  can  be  employed ; 
and  the  company  are  liable  for  the  improper  acts  of  their  work* 
ro^,  though  they  derive  no  profit  from  the  labour  (4).    The 

w 

(1)  Lucas  V.  DorrieD,  7  Taunt,  condition  as  received,  unless  it  , 
289.  to  293.  Zwioger  v.  Samuda,  can  be  satisfactorily  ascertained  to 
id.  2^—270.  1  Holt  395.  S.C.  have  arisen  from  neglect  or  niis-^ 
in  which  cases  the  West  India  dock  management  in  their  officers  or 
company  were  interested.  See  servants.  The  following  clause 
Paveoc  V.  Bennett,  1 1  East,  37*  is  also  inserted  at  the  end  of 
M'Combie  v.  Davis,  6  East,  538«  schedule  B.  annexed  to  the  act  i 

7  East,  5.  AccidenU    from    fire    the    Dock 

(2)  Townsend  v.  Inglis  and  Company  do  notguarantee ;  nor  are 
others,  1  Holt,  278.  see  abo  Lewis  they  answerable  for  goods  in  de^^ 
V.  Smith,  esq.  Treasurer  of  West  fective  packages.  The  61  Geo.  3. 
India  dock  company,  1  Holt,  27.  c.  66.  s.  20.  loc*  &  per.  with  re- 

(3)  Gilsonv.  Inglis,  4Campb.72.  spect  to   the  Commercial  Dock 

(4)  GilsoB  V.  luglist  4  Campb.  Company  at  Rotherhiihe,  and 
72.  The  Stat.  54  G.  3.  c.  228.  with  reference  to  certain  bridges 
loc.  &  per^  which  fixes  the  rates  to  be  made  by  them,  provides  that  ^ 
payable  to  the  East  India  dock  in  case  any  person  shall,  through 
«ompany»  contains  a  clause  at  the  the  negligence,  carelessness,  or 
«nd  of  schedule  A.  that  the  East  omission  of  the  said  company  of 
India  dock  company  is  not  to  be  proprietors,  their  servants  or 
liable  for  loss  of  weight,  damage,  workmen,  suffer  or   sustain   any 

^>r  deficiency,  should  the  packages    damage  or  injury  exceeding  ^5, 
lie  delivered  in  the  same  order  and    (iS5,  being  recoverable  before  a 

o  o  4p 
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?"i!!!!!i*"!I!**    West  India  dock  act(l)  contains  a  provisionirliidi  has  been 

also  adopted  with  regard  to  the  London  docks  (2),  tkat  all 
actions  and  suits  commenced  by  or  on  behalf  of  the  companji 
shall  be  commenced  and  prosecuted  in  the  name  of  the  trea- 
surer as  the  nominal  plaintiff;  and  that  actions  and  suits  againit 
the  company,  or  for  the  recovery  of  any  claim  or  demand  upon, 
or  of  any  damages  occasioned  by  the  company,  or  for  any  other 
cause  or  causes  of  action  or  suit  against  the  company,  shall  be 
commenced  and  prosecuted  against  the  treasurer  as  the  nomiiial 
defendant  (3).  The  West  India  dock  act  also  provides,  that 
the  statute  24  Geo.  2.  c.  44,  for  rendering  justices  of  the  peace 
more  safe  in  the  execution  of  their  office,  and  for  indemnifyiog 
constables  and  others  acting  in  obedience  to  their  warrants, 
so  far  as  it  relates  to  rendering  justices  of  the  peace  more  safe 
in  the  execution  of  their  office,  shall  extend  to  the  lord  mayor 
of  London,  and  the  aldermen  and  justices  under  the  authority 
of  the  ^t;  and  no  action  or  suit  shall  be  conmienced  ag^nst 
any  person,  for  any  thing  done  in  pursuance  or  under  colour  of 
the  act,  until  fourteen  days  notice  has  been  given  in  writing, 
nor  after  sufficient  satisfaction,  or  tender  thereof  has  been  made 
to  tha  pMrty  gricrcd,  nor  after  three  calendar  months  bave 
elapsed  since  the  time  when  the  act  or  thing  for  which  the 
suit  is  brought  shall  have  been  done ;  and  tlie  defendant  may 
plead  the  general  issue,  and  give,  the  act  and  the  special  matter 
in  evidence  at  the  trial*  and  that  the  matter  or  thing  for  which 
the  suit  is  brought  was  done  in  pursuance  and  by  the  authority 
of  the  act ;  and  if  tlie  said  matter  or  thing  shall  appear  to  have 
been  so  done,  or  if  it  appear  that  the  action  was  brought  before 
fourteen  days  notice  was  given,  and  the  proper  requisites  were 
complied  with,  the  jury  ai'e    to    find   for   the  defendant  (4). 


justice  by  s.  ]9.)>  the  whole  of  the 
damages  may  be  recovered  from 
the  said  company  of  proprietors, 
or  their  treasurer,  id  any  of  the 
courts  at  Westminster,  by  action 
of  debt  or  on  the  case,  or  by  bill, 
plaint,  &c.  with  costs  of  suit,  and 
np  essoin,  &c.  shall  be  allowed. 
The  acts  ot  parliament  therefore 
should  be  referred  to,  to  ascertain 
the  liability  of  the  DockCk)mparAies 
in  particular  cases.  Ship  owners 
and  masters  are  liable  for  damage 
done  by  thenr,  by  39  G.  3.  c.  69. 
6*  107.  and  the  other  acts^  ante* 
(1)  39  Geo.  3.  c.69.  s.  184« 


(2)  39  &  40  Geo.  3.  c.  47. 
s.  150. 

(3)  The  East  India  dock  act 
provides  that  actions  shall  be 
brought  and  defended  in  name  of 
secretary  to  the  company,  43  G.3« 
c.  126.  s.  112.  Also  bys.  121. 
plaintiff  shall  not  recover  after 
tender  of  amends,  nor  without  14 
days  notice  of  action;  andbys.l22> 
limitation  of  action  for  matters 
done  under  the  act,  3  months. 
Venue  in  the  county.  Geneitl 
issue  and  treble  costs. 

(4)  39  G.  3.  c.  69.  8.184,186. 
West  India  dock  act.    Sec  ^ 


Docks. 
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Fourteen  days  notice  of  action  is  rendered  necessary  by  the  act  Encoungements 

of  parliament,    when  the  treasurer  of  the  West  India  dock 

company  is  sued  in  case  for  an  act  done  by  the  company  which 

has  occasioned    an  injury  to  the  plaintiff (1);    but  although 

notice  must  be  given  in  all  cases  before  an  action  can  be  brought 

for  a  trespass  or  a  tort,  it  may  be  doubtful  whethei'  the  provision 

extends  to  actions  of  assumpsit  (1).     A  letter  from  the  plaintiff's 

attorney  to  the  secretary  of  the  West  India  dock  company^ 

claiming  the  delivery  of  goods  in  the  possession  of  the  company, 

to  which  the  plaintiff  was  alleged  to  be  entitled,  and  adding 

that  the  writer  was  instructed  to  take  legal  measures  if  it  were 

not  delivered  forthwith,  is  not  a  proper  notice  of  action ;  the 

treasurer  of  the  company  appears  to  be  the  person  to  wh6m 

flodce  is  to  be  given  ;  and  at  all  events  a  letter  which  may  be 

taken  as  a  communication  of  courtesy,  and  leaves  it  open  to 

conjecture  what    measures  are  in  contemplation,   and  against 

whom  they  will  be  brought,  is  not  a  notice  of  action  within  the 

meaning  of  the  statute.  (2) 

The  meaning  of  the  teiin  importation  has  been  already  in  part  ^^^.^ 

considered  in  the  chapter  uu  iho  navigation  law^  (S).    A  vessel  tation.'* 

is  in  general  considered  to  have  imported  her  cargo  when  she  has 

come  within  the  limits  of  the  port,  in  order  to  lay  the  goods  on 

land  (4),  as  when  a  ship  brought  a  cargo   of  baysalt   to  a 

haven  in  England,  and  sold  part  of  her  cargo  to  another  vessel, 

to  which  the  goods  were  delivered,  and  afterwards  exported,  it 

was  held,  that  an  importation  had  taken  place  as  well  as  an  ex« 

portation,   and  that  duties  were  payable    accordingly  on  the 

cargo  sold;  and  it  was  determined  that   the  discharge  of  the 

goods  from  the  vessel  in  which  they  were  imported  on  the. sale 


London  dock  act,  39  &  40  G.  3. 

0,47.  s.  151.  act  of  24  Q.  2.  c.44. 

extended  to  this  act.    Limitation 

of  actions  6  nionth^t  with  20  days 

notice   required,    and    tender  of 

amends  allowed.      General  issue 

and  treble  costs.     And  East  India 

dock  act  43  G.  3.  c.  126.   s.  121. 

tender  of  amends,  and   14  days 

notice     of  action,    and    s.  122. 

limitation^  3  months.    Venue  in 

the  county.    General  is^ue  and 

treble  costs.    See  also  Rotherbithe 

Commercial    dock  act,  50  Cu  3. 

^  207.  8.  94.  loc.  and  per.  Rother-i> 

hithe  East  Country  dock  act,  SI 


Ij.3.  c.  171.  s.  62. 

(1)  Wallace  y.  Smith,  treasurer 
of  West  India  dock  company^  5 
East,  115.  Tidd,  6  ed.  30.  And 
see  39  &  40  G.  3.  c.  47.  s.  15]., 
similar  provision  as  to  London 
Dock  company.     1  B.  &  A.  42. 

(2)  Lewis  V.  Smith,  i  Holt. 
Ca.  Ni.  Pri.  27. 

(3)  Ante,  244  to  252. 

(4)  2  Chalmer's  Op.  280.  Leake 
V.  Smith,  Bunb.  79.  Com.  Dig. 
Trade,  CI.  12Corl8.  2  Price, 
385.  And  see  post  as  to  exportt^ 
tipn.  Score  v.  the  Lord  Aiwiii^y 
Parker,  273. 
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taking  place,  was  equivalent  to  putting  diem  oa,  the  land,  as  tlie 
ddivery  was  made  within  the  body  of  the  county  (!}•  I^  how- 
ever, goods  are  wrecked  (2),  or  if  they  are  brought  by  stress  of 
weather  within  the  limits  of  the  port,  and  are  not  disembarked^ 
they  are  not  in  general  liable  to  forfeiture  as  having  been  im- 
ported (S).  If  foreign  goods  imported  into  this  CQuntry  are 
afterwards  exported  to  foreign  parts,  they  are  liable  to  the  usual 
duties  on  being  again  imported*  (4) 


Reatr|iat8of 
Espartatioo. 


The  remaining  divisions  of  the  present  chapter  will  be  ooco^ 
pied  in  considering  how  far  and  in  what  manner  exportatiom 
has  been  either— 1.  prohibited  or  restrained--or,  2.  favoured  sdgI 
encouraged  by  our  law  (5).  On  a  review  of  the  laws  that  have 
been  made  with  respect  to  importing  goods  into  this  country^ 
it  will  be  seen  that  importation  has  been  frequently  prohibited 
firom  an  apprehension  that  if  foreigners  were  allowed  to  intro- 
duce into  the  kingdom  articles  fnanufactured  abroad,  they  mig^t 
be  able  to  undersell  our  domestic  manufacturers  in  the  homo^ 
tTiftylr^  Sa^fJgoj  Impuitation  has  been  encouraged,  vrhen  it 
was  conceived  that  a  supply  of  the  materials  of  mechanical  skill 
was  necessary  for  the  welfare  of  the  manufitctories.  As,  there- 
fore, by  a  natural  consequence,  the  exportation  of  manufiictared 
articles  would  deserve  encouragement,  the  exportation  of  the 
materials  of  the  manufactures  would  on  the  same  ground  be  pro» 
perly  restrained.  Such  has  been  the  policy  pursued  by  the  le^slsr 
ture  with  regard  to  exportation.  The  exportation  of  raw  produce 
has  been  generally  prohibited,  while  the  exportation  of  mano- 
fiictured  goods  has  been  encouraged  by  various  means.  Whether, 
indeed,  the  restraints  imposed  on  the  exportation  of  unmanuiao- 
tured  goods,  at  the  coQsideration  of  which  we  are  now  arrived, 
can  be  justified  on  true  principles  of  policy,— whether  they  have 
not  been  calculated  to  advance  the  interests  of  the  manufiicCurer 
at  the  expence  of  tiie  producer  of  the  raw  material,  as  well  as  of 


(1)  12Co.l8.See2Price,885. 
388.  391. 

(2)  Com.  Dig.  Trade»  C.  Cro. 
EL  534.  Vaughan  161.  ante  244, 
245,  246. 

(8)  Hardr.  362.  2  Reeves' 
Hist,  of  Ship.  1 98. 200.  If  a  stat. 
impose  duties  on  goods  being  im- 
ported by  way  of  merchandise^  that 


term  should  be  used  in  the  infof 
mation ;  and  it  is  not  sufficient  to 
say  they  were  laid  on  land  by 
way  of  merchandise.  Cro.  £1* 
534,  535.  Leakev.  Howell.  And 
see  ante,  246. 

(4)  49  O.  3.  c.  98.  s.  39. 

(5)  See    Beawes,  Lex.  Mere. 
6ed«lll,&c. 
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the  public  at  large, — are  reflexions  to  which  it  will  be  proper  to  Rettramts  of 
attend,  when  any  further  alteration  shall  take  place  in  the  law.  ^»po««^><«» 
The  arguments  upon  this  subject  have  been  before  adverted  to,  DocJ»« 
in  considering  the  law  as  it  respects  importation  (1).    We  may 
therefore  proceed  at  once  to  a  consideration  of  the  provisions  by 
which  exportation  has  been  prohibited  or  restrained* 

The  woollen  manufactttrey  it  has  been  before  observed^  has  Exporting  Wool, 
always  been  regarded  as  an  object  of  primary  importance.     Not  puU^*s'q^ 
only  has  the  importati<m  of  woollen  articles  been  restrained,  but 
by  a  prohibition  of  the  exportation  of  the^materials  of  the  manu- 
facture^ a  monopoly  has  been  established  in  &vour  of  the  woollen 
manuiacturer  against  the  growers  of  wool  (2).    In  the  reign  of 
Edward  III.  the  exportation  of  wool  was  prohibited  upon  pain  of 
loss  of  life  and  member,  and  of  forfeiture  to  the  crown  of  all  the 
delinquent's  possessions  (S).     I,t  seems,  however,  to  have  been 
intended  that  this  law  should  not  be  perpetually  in  force,  as  it 
was  declared  that  it  should  only  continue  until  any  other  pro- 
vision was  made  by  the  king  and  his  council.     Many  other  acts 
of  parliament  were  passed  in  the  same  reign,  as  well  as  in  the 
reigns  of  Henry  VI.  and  Edward  IV.,  to  protitbtt  the  exporta-* 
tion  of  wool  by  fordgners  to  any  place  but  to  the  staple  at  Calais, 
which  was  then  a  dependency  on  this  country ;  and  by  a  statute 
of  8  Hen.  6.  c  23.  it  is  provided  that  no  man  shall  export  any 
manner  of  thrums,  or  woollen  yam  (4)  under  colour  of  thrums, 
under  penalty  of  forfeiting  double  the  value  (4).     The  exporta- 
tion dllive  Aeep  was  made  felony  by  a  statute  8  £liz.  c.  S.^  and   .   ^ 
the  ofiender  was  to  be  punished  for  the  first  offence  with  a  year's 


(1)  See  ante  514  to  519.  and 
Lord  Sheffield's  Reports  on  the 
Wool  Trade,  Pamphleteer,  vol*  3. 
282.  vol.  4.  88. 

(2)  See  Lord  Sheffield's  Reports 
OD  the  Wool  Trade*  Pamphleteer, 
vol.3.  282.  vol. 4. 88.  Tucker's 
Essay  on  Trade,  63,  64,  ^. 


: 


(3)  11  £dw,  3.  c.  1.  1  Macph. 
An.  518.  See  further  stat.  of  the 
staple,  27  Edw.  3  stat.  2.  c.  3. 
3  Inst.  95.  in  which  is  also  cited 
an  old  law  from  the  Mirror,  c.  1  s«3. 
by  which  the  canriD^  wool  out  of 
the  kingdom  was  rorbidden.  By  38 
Bdw.  3.  c.  6.  the  27  Edw.  3.  stat.  2. 
c.  3.  was  repealed  so  &r  as  it  had 
made  itfelony  for  an  Snglishman  to 


export  wool ;  and  it  was  enacted, 
that  there  should  be  no  forfeiture 
of  life  and  member,  but  only  of 
the  offender's  goods.  See  also 
50  Edw.  3.  c.  7.  7  Edw.  4.  c.  3. 
3  Hen.  7.  c  1 1.  3  Hen.  8.  c.  7. 
5  Hen.  8.  c.  3.  27  Hen.  8.  c.  13. 
10  Hen.  6.  c.  7-  18  Hen.  6.  c.  15. 
3  Inst.  96.  3  Edw.  4.  c.i.  4  Edw. 4. 
c.2.  12  Edw.  4.  C.5.  6  Ann. 
c.  9. 

(4)  8  Hen.  6.  c.23.  Pope,  tit. 
228.  now  lawful  to  export  20,000 
weight  of  worsted  or  woollen  yarn 
from  London  to  Canada,  by  47 
Geo.  3.  sess.  1.  c.9.  52  Geo.  3* 
€•  55.  &  infra. 
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imprisonment  and  loss  of  his  left  hand ;  and  the  second  oBeoK 
was  punishable  wltli  death  (1).  The  exportation  of  she^  and 
wool,  besides  many  other  materials  connected  with  the  woollea 
manufacture^  was  again  made  felony  by  the  statute  13  &  U 
Car.  2.  c.  18.y  and  the  exporter  was  subjected  to  the  same  pe- 
nalties and  forfeitures  as  a  felon  (2).  This  law  was  found 
inefficacious,  principally  perhaps  on  account  of  the  great  gains 
to  be  acquired  by  exporting  wool,  and  partly  on  account  of  tbe 
extreme  severity  of  the  punishment  with  which  the  offence  wb9 
visited  (3).  It  was  therefore  repealed  by  the  statute  7  &  8  Wm.  3. 
C.28*  8.  4.  so  far  as  it  made  the  exportation  of  wool  felony  (4). 
The  illegal  exportation,  however,  still  continued  to  be  treated 
with  great  severity  (5);  and  in  the  28th  year  of  the  reign  of  his 
present  majesty,  it  was  deemed  expedient  to  amend  the  law,  and 
to  reduce  all  the  provisions  that  had  been  made  with  regard  to 
exporting  wool,  into  one  act  of  parliament.  The  28  Gea  3. 
c.  38.  repealed  all  the  statutes  then  in  force  which  related  to  the 
exportation  of  live  sheep,  wool,  woolfells,  mortlings,  shortlingSi 
yarn  or  worsted  made  of  wool,  woolflocks,  cruels,  coverlids, 
waddings,  or  other  manufactures  or  pretended  manufactures 
made  of  wool  slightly  wrought  up,  or  otherwise  put  together  so 
that  the  same  might  be  reduced  to  wool  again,  or  mattresses  or 
beds  stuffed  with  combed  wool  or  wool  fit  for  combing  or  carding 
or  fuller's  earth,  fulling  clay,  or  tobacco-pipe  clay ;  except  those 
parts  of  a  statute  of  9  &  10  W.  3.  c.  40.  (6),  which  related  to 
wool  shorn,  laid  up,  or  lodged  within  ten  miles  of  the  searside^ 
within  the  counties  of  Kent  and  Sussex,  and  to  the  restrictions 
in  respect  of  the  buying  of  wool  by  persons  residing  within 
fifteen  miles  of  the  sea  (6).  The  exportation  of  live  sheep  of  any 
description  of  the  breed  of  Great  Britain,  or  of  the  islands  of 


(1)  3  Inst.  104.  4Bla.  Com. 
154.     Com.  Diff.  Justices,  s.  10. 

(2)  It  is  lawful  to  export  oxen 
and  cows,  or  beifers  and  geldings, 
and  all  sorts  of  swine  or  hogs,  by 
12  Car.  2.    c.  4.  ».  10.     22  Car.  2. 

c.  13. 1 8. 7* . 

(3)  2  Macph.  An.  Com.  497,  SI 
7&8W.3.  C.28. 

(4)  Com.  Dig.  Justices,  s.  10. 

•(5)  Pecuniar}-  penalties  and  for- 
feiture of  goods  and  loss  of  ship  and 
cargo  by  owners,  if  privy,  and  con- 
fixation,  and  3  years  imprisonment 
to  masters  an d  mariners,  1 2  Car.  2*. 
6.32.    2  Macph.  363.  and  8  W.  3. 


c.  28.    and   transportation   for  7 
years,  if  |)enalty  not  paid,  4  Geo.  1. 
c.  II.  s.  6.     12  Geo.  2.  c.2l.   19 
Geo.  2.  C.34.  s.4.   4Bla.  Com.  154. 
See  28  Geo.  3.   c.38.   s.88.    See 
also  An.  1629,  2  Macph.  Ad.  Com* 
363,  4.  and  id.  497.  and  see  as  to 
the  Plantations  10  fie  1 1 W.  3.  c.  10. 
8.  1—19.      2  Macph.  706.     See 
Attorney  General  v.  Hines,  Parker. 
182,  where  the  ihformatioo  was  on 
12  Car.  2.  c.  32.  for  loading  wool- 
len yam  in  order  to  be  exported. 

(6)  But    see   the  54  Geo.  9* 
c.  78.  and  infra. 
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Jersey,  Guernsey,  Alderney,  Sark,  or  Man,  or  the  causing  them  R^tt**"?  of 
to  be  put  in  any  vessel  or  boat,  to  be  conveyed  out  of  Great 
Britain  or  any  of  the  islands  just  mentioned  (1),  is  punished  with 
a  forfeiture  of  the  animals  as  well  as  the  vessel  in  which  they  are 
conveyed ;  and  every  person  concerned  is  to  forfeit  £3  for  every 
sheep  or  lamb  taken  into  a  vessel  with  any  such  intent,  and  is  to 
suffer  solitary  confinement  for  three  months  without  bail,  and 
also  be  imprisoned  until  the  forfeiture  is  paid,  so  that  the  whole 
imprisonment  for  non-payment  of  the  forfeiture  does  not  exceed 
twelve  months ;  and  a  second  offence  is  punished  with  a  for- 
feiture of  jt^'S  for  every  sheep  or  lamb,  and  the  imprisonment  is 
to  be  for  six  months,  and  if  the  penalty  should  not  be  paid,  a 
further  term  not  exceeding  two  years.  Some  exceptions  are 
made  in  favour  of  the  carrying  of  wether  sheep  with  the  wool 
growing  thereon,  when  carried  for  the  necessary  food  of  the  ship^s 
crew,  and  of  the  transportation  of  sheep  in  Scotland  from  the  ^ 

mainland  to  islands  adjacent  'to  the  estates  (2).  The  principal 
object  of  the  provisions  against  the  exportation  of  sheep,  mani- 
festly is  to  prevent  the  English  breed  of  sheep  from  being  propa- 
gated in  foreign  countries.  By  the  9th  Reetion  of  the  statute 
28  Geo.  3.  c.  S8.  it  is  enacted,  that  every  person  who  shall 
**  convey  out  of  Great  Britain,  or  the  islands  of  Jersey,  Guern- 
sey, Alderney,  Sark,  and  Man,  into  any  places  out  of  the  king- 
dom or  isles  aforesaid,  any  wool  whatsoever  of  the  growth  of  the 
kingdom,  or  of  the  isles  aforesaid;  or  any  woolfells,  mortlifigs^ 
shordings,  yam  or  worsted  made  of  wool,  woolflocks,  cruels, 
coverlids^  waddings,  or  other  manufactures  (3)  or  pretended 
manufactures  made  of  wool  slightly  wrought  up,  or  otherwise 
put  together  so  as  the  same  may  be  reduced  to  and  made  use  of 
as  wool  again,  or  mattresses  or  beds  stu£fed  with  combed  wool  or 
wool  fit  for  combing  or  carding,  or  any  /idler's  earth,  fulling 
clay,  or  tobacco-pipe  clay,"  as  well  as  every  person  concerned 
in  such  an  unlawful  exportation,  shall  forfeit  3  s.  for  every  pound 
of  wool,  or  else  a  gross  sum  of  ^50$  at  the  election  of  the  person 
suing,  and  shall  suffer  solitary  imprisonment  for  three  months, 
and  if  the  penalty  is  not  paid,  for  a  further  term  of  twelve  months; 
and  a  second  offence  ^is  visited  with  the  same  pecuniary  penalty, 
but  with  imprisonment  for  the  term  of  six  months,  and  if  the 

« 

(1)  See,  as  tD'Cowes  in  the  Isle  woollen    cloths  can   be  exported 
of  Wight,  32  G.  3.  c.  32.  s.  2.  before  fulling  ;  and  see  7  Edw.  4. 

(2)  28  Geo.  3.  c.  38.   s.  2-^.  c.3.  3  H.  7.  c.  11.  s.l.  3H.8.C.7. 
Pope,2]6.  s.  ].  14&  ]5Hen.8.  C.3.  8. 12. 

(3)  By  60  Edw.  3.    c.  7.    no  8Eliz.  c.6.  6  Ann.  c.9.  Pope,  199. 
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penalty  is  not  paid,  for  a  further  teim  of  two  years  (1)«    Tie 
articles  illegally  exported  are  forfeited,  together  with  the  carriage 
in  which  they  are  conveyed.    The  exportation  of  certain  quan- 
tities of  wool  from  Southampton  to  Jersey,  Guernsey,  Alderney, 
or  Sark,  is  rqpilated  by  particular  provisions  (2).     Worsted  or 
woollen  yam  being  ^necessaiy  to  complete  the  assortment  of 
goods  for  the  Indian  trade  in  Canada,  it  was  made  lawful  for 
his  majesty,  with  the  advice  of  his  privy  council,  to  permit  the 
exportation  of  any  quantity  of  worsted  or  woollen  yam  not  ex- 
ceeding 5,000  pounds  weight  in  any  one  year,  from  the  port  of 
London  to  the  province  of  Lower  Canada  (S)«    It  is  now  lawM 
for  his  majesty  to  fallow  20,000  pounds  weight  of  worsted  or 
wooUen  yam  ;to  be  transported  annually  from  London  to  Ixmcr 
Canada  (4).    The  inland  commerce  of  W)cl  is  also  laid  under 
great  restrictions,  in  order  the  better  to  ensure  a  performance  of 
the  provisions  in  force  against  its  being  exported.  Tlie  54  Geo.  S. 
c.  78.,  however,  repealed  the  provisions  of  the  9  &  10  Wm.  3. 
c.  40.  and  28  Geo.  S.  c.  58.  sofiir  as  they  required  that  a  notioe 
should  be  given  or  an  entry  made  by  the  owners  of  wool  shorn 
or  housed  or  laid  up  or  lodged  within  ten  miles  of  the  sea^side; 
and  so  far  as  they  required  any  certificate  of  any  wool  or  number 
of  fleeces  shorn  or  housed,  or  removed  or  di^>osed  of;  and  so  fiur 
as  they  required  a  noticeor  bond  to  be  given,  or  entry  mad^ 
or  any  permit  to  be  taken  out,  or  licensed  certificate  or  other 
instrumoit,  before  the  removal  of  any  wool ;  and  so  far  as  they 
required  any  certificate  to  be  taken  from  any  officer ;  and » 
they  prohibited  any  persons  residing  near  the  sea  ttasa  selling  or 
buying  wool  without  having  entered  into  bond ;  and  as  tliey  sub- 
jected to  forfeiture  wool  carried  towards  the  sea-side^  unless  the 


(1)  Tobacco-pipe  clay  being* 
▼ery  useful,  and  ludeed  consideiM 
absolutely  necessary  in  the  cleans- 
ing  and  improving  powderedsugars* 
and  consequently  much  wanted  in 
the  West  Indies,  it  was  declared  by 
the  28  G.  3.  c.  38.  s.  10.  that  the 
act  should  not  extend  to  prohibit 
the  exportation  of  tobacco-pipe 
clay  from  any  port  in  this  king- 
dom to  imy  British  sugar  planta- 
tion in  the  West  Indies,  so  long  as 
the  exportation  should  be  allowed 
by  virtue  of  17  Geo.  3.  c.  43.  s.  4. 
The  47  Geo.  3.  aess.  1.  c.  49. 
legalizes  the  exportation  of  fuller's 


earth,  fulling  clay,  and  tobacco- 
pipe  clay,  to  any  place  in  posses- 
sion of  his  M^esty,  so  long  as  it 
is  allowed  to  be  exported  to  the 
sum  plantations.  The  57  G.  3. 
c.88.  repeals  the  28  G.  3.  c.38. 
so  far  as  it  relates  to  the  earning 
coastwise  of  fuller's  earth,  fuUiag 
clay,  or  tobacco-pipe  clay.  See 
28  G.  3.  c.  38.  8.  39.  41.  43. 

(2)  28  Geo.  3.  c  38.  s.  16,  If. 
Pope,  228. 

(3)  47  Geo.  3.  sess.  I.  ch.9. 

(4)  52  Geo.  3.  c.  55.,  and  see 
as  to  exporting  wool  to  Irelaadi 
48  Geo.  3«  c»  44, 
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same  had  been  e&tered ;  and  as  they  subjected  wool  first  found  Restnioa  of 
within  ten  miles  of  the  sea  to  forfeiture,  if  afterwards  lodged  ^P*^**^'^* 
within  fifteen  miles  of  llie  sea ;  and  also  so  &r  as  they  subjected 
any  wool,  or  any  horses  o^  carriages  carrying  the  same  between 
Mm-set  and  sun-rise,  to  confiscation*     The  provisions  now  in 
force  against  the  exportation  of  wool,  will  be  found  condensed 
in  this  statute  28  Geo.  3.  c*  38.     The  31st  section  provides 
that  if  any  person  shall  press  wool,  or  any  of  the  other  woollen 
or  worsted  articles  prohibited  from  being  exported,  into  any 
truss,  sack,  or  wrapper,  or  into  any  chest  or  cask,  contrary  to 
the  true  intent  and  meaning  of  the  act,  he  shall  be  subject  to 
certain  penalties  in  addition  to  those  inflicted  on  the  exporters 
of  wool ;  and  the  court  and  justices  before  whom  the  offender  is 
tried  and  convicted,  shall  have   power  to  inflict  punishment 
accordingly  ( 1 ).     The  pressing  together  of  yam  made  of  wool  is 
an  offence  against  the  31st  section  of  the  28  Geo.  3. ;  and  it  is 
not  necessary  to  state  in  the  information  that  the  yarn  was  in 
such  a  state  that  it  might  be  reduced  to  and  made  use  of  as 
wool  again  (2) ;  and  it  has  been]  decided,  that  although  a  de- 
fendant has  been  tried  at  nisi  prius,  judgment  can  only  be  given 
fay  the  court  out  of  which  the  record  issued,  the  judge  at  nisi 
|irius  before  whom  the  trial  is  had  being  for  this  purpose  the 
minister  of  the  court  (3).    The  statute  is  imperative  as  to  the 
punishment  to  be  inflicted ;  and  the  court  are  not  invested  with 
a  discretionary  power  (4).    The  74th  section  of  the  •  statute 
28  Geo.  3.  a  38.  provides  that  actions  and  informations  com- 
ipenced  or  prosecuted  by  virtue  of  the  act,  shall  be  tried  in  any 
of  his  majesi^s  courts  of  record,  by  a  jury  of  good^  and  lawfid 
fiediolders,  <<  to  be  summoned  out  of  any  other  county  than 
that  in  which  the  fact  is  committed."    The  meaning  of  die  act 
i^  that  the  trial  shall  take  place  in  any  other  county  (5).    The 
oflfence  of  transporting  wool  or  sheep  out  of  the  kingdom  to  the 
detriment  of  our  stifle  manu&ctures,  being  usually  committed 
in  the  night,  is  known  to  the  law  by  the  name  of  owling.     It  is 
said  by  Mr.  Justice  Blackstone  to  have  been  prohibited  Bt 
coflunon  law  (6). 

(i)  2SGeo.3.  C.38.  8.31.  and  Patworth,  11  Bast,  411.     1  Chitty 

lee  there  as  to  indemnity  on  dis-  Crim.  Iaw^  699.^ 

covery  of  other  offenders.  (4)  Dyer  v.  Hainsworth,  3  T.  R. 

I  (2)  Dyer  ▼.  Hainsworth,  3  T.  E.  «1 1.    The  King  v.  Cater,  4  Burr. 

611.  2026. 

h)  Id.  ibid.  The  King  v.  Read,  (5)  Dyer  v.  Hainsworth;  3  T.  R. 

16JBa8t,404.    The  King  v.  Cock^  611. 

4  M.  fc  S.  73.  The  Kbg  y.  Upper  (6)  4  Bla.  Com.  154.  Mirror,  c.  1 . 
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RcttniBts  of 
£sportitioii« 

Foreign  Silk  or 
Thread  Worki, 
&c.  Leather, 
Talloir,  Hides, 
Horns,  &c. 


As  it  is  unlawful  to  sell  or  offer  to  sale  in  England  any 
foreign  cut  work^  bone  lace,  embroidery,  Ainge^  bind  stringSy 
buttons,  or 'needle  work,  made  of  thread  or  silk  in  parts  beyond 
the  seas,  so  it  is  equally  illegal  to  export  those  articles  (2).  The 
exportation  of  silk  goods  manufactured  in  Great  Britain  is  encoa* 
raged,  as  we  shall  hereafter  see^  by  bounties  (3).  It  was  at  odc 
time  felony  to  export  leather^  talloWy  and  raw  hides^  out  of  the 
kingdom  (4).  The  18  Eliz.  c.  9.  s.  2.  makes  it  unlawful  to  lade 
or  carry  in  any  vessel  or  othervdse,  any  leather  (5),  tallow^  or 
raw  hides,  with  intent  to  transport  them  out  of  the  kingdom ; 
and  the  offence  is  punished  with  forfeiture  of  the  leather  or 
hides,  besides  heavy  penalties  on  the  owners  and  marinen  of 
the  vessel.  The  subsidy  act  of  12  Car.  2.  c.  4.  s.  10„  however, 
made  it  lawful  to  export  calf  skins  dressed  or  undressed,  sheep 
skins  dressed  without  the  wool,  and  all  sorts  of  manufsictares 
made  of  leather.  '  The  exportation  out  of  England  of  all  skins 
and  hides,  whether  tanned  or  untanned,  of  any  ox,  steer,  ball» 
cow,  or  calf,  except  such  calf  and  sheep  skins  without  the  wool 
as  might  by  law  be  exported,  and  except  leather  made  inta 
boots,  shoes*  or  slippers,  was  further  prohibited  by  statute 
IS  &  14  Car.  2.  c.  7*  imder  the  penalty  of  disability  to  deal  in 
leather  in  future,  and  of  other  pecuniary  penalties  (6).  Tanned 
leather,  however,  may  now  be  exported  by  virtue  of  the  statute 
9  Ann.  c.  6.  s.  4.  which  makes  it  lawful  for  any  person,  whether 
native  or  foreigner,  to  buy  in  open  fair  or  market,  and  to  export 
from  Great  Britain  into  Ireland,  or  any  foreign  parts  beyond 
the  seas,  all  sorts  of  leather,  she^  skins  or  calf  skins,  tannedi 
tawed,  or  dressed*  (7) 


3. 3.  and  see  3  Inst.  104.  Hawk, 
b.  1.  C.48.  Tol.  1.  443.  tit.  Ow- 
ling.    Jac.  Diet.  tit.  Owling. 

(2)  13  &  14  Car.  2.  c.  13.  s.  2. 
Pope,  tit.  217.,  The  5  Geo.  3. 
c.39.  8.2.  prohibits  the  exporta- 
tion from  Great  Britain  to  the  Isle 
of  Man  of  wrouffht  silks.  Bengals, 
and  stufls  mixed  with  silk  or  herba 
of  the  manufiftcture  of  Persia,  China 
or  East  India,  and  calicoes  printed 
or  stained  there,  and  cambrics  or 
French  lawns,  to  prevent  illicit 
trading  through  the  medium  of 
that  iuand.  But,  in  general.  East 
India  silks  may  be  imported  in  order 
that  the  same  may  be'  exported  to 
foreign  parts.  Pope,,  title  98. 


(3)  Post.    Pope,  217. 

(4)  lEliz.  c.8.  18  Eliz.  c9. 
repealed  by  1  Jac.  1.  c.  22. 

(5)  See  now  the  excise  drawback 
on  leather  tanned,  &c.  Pope,  250. 
The  1  Jac.  1.  c.  22.  s.  49.  declares 
that  the  hides  and  skins  of  ox, 
steer>  bull,  cow,  calf,. deer,  red  and 
fiallow,  goats  and  sheep,  being 
tanned  and  tawed,  and  every  salt 
hide,  isy  shall  be,  and  ever  bath 
been  reputed  and  taken  for  lea- 
ther. 

(6)  13&14Car.2.  c.7.  5.1-6* 
The  exportation  is  also  a  common 
nuisance,  s.  1 1 .    Pope,  209. 

(7)  Originally  for  32  years,  bol 
made  perpetual  by  3  Geo,  I«  c*^ 
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The  manufacture  o(  hats  has  been  provided  for  by  a  statute  R««i"n?  «f 

which  prohibits  the  exportation  of  the  materials  of  the  manu- 

£icture.     The  statute  24  Geo.  3.  c.  21.  enacts  that  no  one  shall 

ship  or  transport  out  of  Oreat  Britain  into  foreign  parts,  any 

British  hare  skins^  or  pieces  of  any  such  skins,  or  British  hare 

wool,  or  British  coney  wool,  or  undressed  oruntawed  (1)  British 

coQey  skins,  or  pieces  of  such  skins ;  nor  load  them  on  any  horse 

^ff  carriage  in  order  to  be  exported  (2).     It  has  also  been  made 

'Kulawiijl  to  stain  or  dye  the  skins,  as  the  provisions  against  the 

eLixportation  might,  by  such  a  practice,  have  been  evaded,  and 

rendered  in  a  great  measure  ineffectual  (3).     The  exportation  of 

tlie  horns  of  cattle  is  also  prohibited.     The  statute  7  Jac.  1 .  c.  14. 

&«  4.  enacts  that  no  person  whatsoever  shall  sell  any  English  horns 

uimroughl  to  any  stranger,  or  send  any  English  horns  unwrought 

over  the  sea,  upon  pain  of  forfeiture  of  double  the  value  of 

the  horns  so  sold  or  sent.  (4) 

It  is  also  unlawful  to  export,  or  endeavour  lo  export,  out  of  Watch  Cases 
England,  any  outward  or  inward  box,  case^  or  dial  plate  of  gold,  Movement  and 
silver,  brass,  or  other  metal,  for  clocks  or  watches,  without  the  ^*^ff''  .^"^ 

-  ,  prohibited. 

movement  in  or  with  every  such  box,  case,  or  dial  plate,  made  up 
fit  for  use,  with  the  clock  or  watchmaker*?  name  engraven  there- 
on (5) :  and  it  is  also  unlawful  for  any  person  even  to  make  up  > 
any  clock  or  watch  without  engraving  or  putting  his  own  name 
«id  place  'of  abode  or  freedom,  and  no  other,  on  every  clock  and 
watdi  he  shall  make  up ;  and  a  breach  of  this  law  is  punished 
^th  the  forfeiture  of  every  such  empty  watch  case  or  watch  not 
so  engraven,  and  the  sum  of  Jt  20,  for  each  offence.  (6) 


See  also  9  Ann.  ell.  s.  39.  Pope» 
209.  Shields  v.  Blackburne.  1  Hen. 
B]a.  158.  Brown  v.  Crompton, 
8  T.  R,  430.  It  will  be  seen  that 
the  original  laws  have  been  relaxed 
in  favour  of  the  tanners.  Smith 
W.  of  N.  b  4.  C.8.  vol.3.  162. 
See  the  duties  and  drawbacks,  post. 
Appendix. 

.  ( 1 )  Coney  sldns  dressed  or  tawed 
a  duty  of  Is.  4d.  on  export  of  120 
skins.    Pope,  249. 

(2)  The  goods  are  forfeited,  and 
the  shipper  liable  to  5001.  penalty, 
and  the  master  and  mariners  to 
.401.  24  Geo.  3.  sess.  2.  c.  21 .  s.  2. 
Pope,  219. 

(3)24Geo.3.se8S.2.  c.21.8.3. 

VOIh  I. 


(4)  2  Pope  206.  Smith  W.  of  N. 
vol.3.  162. 

(5)  The  name  must  be  engraved 
on  the  movement.  Pope,  tit.  221. 
note  b. 

(6)  9  &  low.  3.  c.  29.  s.  2. 
passed  on  account  of  empty  watch 
cases  having  been  exported,  and 
made  up  in  foreign  parts,  with  bad 
works,  and  the  names  of  London 
makers  eqgraved  thereon.  The 
25  Geo.  3:  c.  64.  s.  4.  enacts,  that 
the  exporters  of  gold  and  sUoer 
watches  shall  mark  or  enmve  in 
the  inside  of  every  watch  case, 
the  same  numbers  and  figures 
which  are  marked  on  the  works  of 
the  watch. 

P  P 
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^traints  of  iTje  exportation  of  the  instrumejits  and  tools  of  certain  trades  is 

also  prohibited  by  several  statutes  ( 1 )  •     The  putting  on  board)  or 

Fnmei^&?'"^    packing  in  order  to  be  put  on  board  of  any  resad  not  bound 

directly  to  some  place  in  Great  Britain  or  Ireland  (8),  or  lading  on 
board  any  vessel,  or  bringing  to  any  place  in  order  to  be  so 
laden  on  board,  any  machine,  engine,  tool,  press,  paper,  utensil, 
or  implement  used  in  or  proper  for  the  preparing  or  woiking 
the  woollen,  cotton,  linen,  or  silk  manufactures,  or  goodsinwludi 
wool,  cotton,  linen,  or  silk  is  used,  or  any  parts  of  such  machine 
or  other  utensil,  or  any  model  or  plan  of  such  machine  or  odier 
utensil,  is  an  indictable  ofience^  punishable  at  the  assizes  or  quarter 
sessions  by  a  forfeiture  of  the  articles  illegally  exported,  a  fine 
of  j^200,  and  imprisonment  ibr  twelve  months  and  until  die 
forfeiture  is  paid  (S).     The  having  in  possession^  or  oollecdngy 
obtaining,  making,  applying  for,   or  causing  to  be  made,  any 
such  machines  or  tools,  or  mod[els  thereof,  with  intent  that  the 
same  shall  be  exported  to  some  other  place  than  Great  Britain 
or  Ireland,  is  also  punishable  in  the  same  manner  (4).    It  is  also 
unlawful  to  export  from  Great  Britain  to  parts  beyond  the  seas, 
any  blocks,  plates,  or  other  tools  proper  for  preparing,  working 
up,  or  finishing  the  calico,  cotton,  muslin,  or  linen  printing  manu- 
&ctures,  or  any  parts  of  such  tools ;  and  any  person  endeavour- 
ing to  put  them  on  board  a  vessel  not  bound  direcdy  to  some 
port  in  Great  Britain^  is  liable  to  be  punished  with  a  forleitore 
of  the  tools,  as  well  as  a  pecuniary  penalty  of  j^500,  to  be  re- 
covered in  an  action  of  debt  (5).    The  exportation,  or  putting 

(1)  See  on  this  subject  Smith  and  amend  14  Geo.  3.  c.71-  ^^ 
W.  of  N.  b.  4.  c.  8.  Vol.  2.  Buch  26  G.  3.  c.  76.  repeals  the  14€.3. 
Ed.  530,  1.  2  Chalmers  Op.  262.  c.  71.  and  21  G.  3.  c.37.  w  ftras 
2  Chittys  C.  L.  545  to  548.  they  prohibit  the  exportationofwooi 

(2)  In  23  Geo.  2.  c.  1 3.  s.  3.  cards  or  stock  cards  of  4s.  per  ptt^i 
there  is  added  **  or  to  some  other  and  spinners  cards  of  the  value  oi 
of  the  dominions  of  the  crown  of  Is.  6d. per  pair  used  in  thewoollai 
G.  B."    Pope,  224.  manufactures;    and  see  21 G. 3. 

(3)  21Geo.3.  c.37.  s.  1.  and  c.37. 8.9.  The  informer  is  a  compe- 
see  14  Geo.  3.  c.  71.  which  gives  tent  witness  on  an  indictment  under 
an  action  of  debt  for  2001.  penalty,  21  G.  3.  though  entitled  to  a  «iiai« 
and  23  Geo.  2.  c.  13.  s.  3.  Pope,  of  the  penalty,  R-  v.  Teaad^* 
tit.  225.  Justice's  warrant  may  be  3  £sp.  68.  2 1  Geo.  3.  c  37.  s.8. 
issued  for  seizing  the  tools,  and  (4)  21  G. 3.  c.37.  s. 6. 
various  other  regulations  are  con-  (5)  By  22  Geo.  3.  c.  60.  s.  3.  om- 
tained  in  the  act  with  respect  to  the  cers  of  the  customs  or  excise  are  effl- 
ofience,a8  well  as  the  offence  of  col-  powered  to  seize  tools  attempt*** 
lectingtoolsinorderto  export  them,  to  be  exported  cotitrary  to  the  act, 
21  G.  3.  c.  37.  s.  6.  The  21  G.  3.  s,  4.— a  penalty  is  also  irojKwedon 
c.  37.  is  entitled  an  act  to  explain  the  roasters  of  ressels  connivii^  ^ 
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on  board  a  ship  in  otder  to  be^expoited,  of  any  frame  for  mak*  RMtnintt  of 

ing  and  knitting  worsted  and  silk  stockings,  and  other  weaving  ^P^''**^*^ 

necessaries,  is  also  prohibited,  under  the  penalty  of  the  forfeiture 

of  Che  frame  attempted  to  be  export^,  and  also  of  the  sum  of 

^iO ;  one  half  to  the  king,  and  the  other  to  the  person  who  shall 
sue  fiir  the  same.  (1) 


The  exportation  from  Great  Britain  to  the  British  islands  in  Tools  in  Iran  and 

the  West  Indies,  or  to  any  other  foreign  place,  of  certain  tools  fo.Si^'*"' 
and  utensils  made  use  of  in  the  iron  and  steel  manufactures,  has 
also  prohibited*  (2)' 


the  patdog  the  tools  on  board  their 
veisekin  order  to  be  exported  8. 5. ; 
sod  see  other  regulations,  s.  6.  ac- 
tioii  for  any  thing  done  in  pursuance 
of  the  act  must  be  within  sik 
months.  8.8. 

(1)  7&8W.3.  c.20.  8.8  &  9. 
Pope,  204. 

(2)  The  exportation  of  tools 
in  the  iron  and  steel  manufacto- 
ries was  prohibited  by  25  Geo.  3. 
c.  67. ;  but  the  enumeration  con- 
tsined  in  that  act  is  curttiiled  hj 
26  O.  3.  c.  89.  (made  perpetuu 
by  35  6.  3.  c  38.)  and  it  is  htw- 
fiii  to  export  from  Great  Britain 
Co  the  British  islands  in  the  West 
Indies,  or  to  other  foreign  parts, 
any  tools  or  utensils  made  use  of 
in  the  iron  or  steel  manufieustures, 
which  might  have  been  legally  ex- 
ported before  the  25  Q.  3.  c.  67. 
except  the  following  articles: 
Rollers,  rither  plain,  grooved,  or 
of  any  other  form  or  denomina« 
tion,  of  cast  iron,  wrought  iron, 
or  steel,  for  the  rolling  of  iron,  or 
any  sort  of  metals  and  frames, 
beds,  pillars,  screws,  pinions,  and 
eadi  and  every  implement,  tool, 
or  utensil  thereunto  belonging; 
toilers*  slitters,  frames,  beds, 
pillars,  and  screws  for  slitting 
miUa ;  presses  of  all  sorts  in  iron, 
steel,  or  other  metals,  which  are 
used  with  a  screw  exceeding  one 
inch  and  a  half  in  diameter,  or 
any  parts  of  these  several  articles ; 
or  any  model  or  models  of  any 
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of  the  before-mentioned  utensils, 
implements,  and  machines,  or 
any  part  or  parts  thereof ;  and  all 
sorts  of  utensils,  engines,  or  ma« 
chines  used  in  the  casting  or 
boring  of  cannon,  or  any  sort  of 
artillery,  or  any  parts  thereof,  or 
any  model  or  models  of  tools, 
utensils,  engines,  or  machines 
used  in  casting  or  boring^  of  *can- 
non,  or  any  sort  of  artillery,  or 
any  parts  thereof ;  hand  stamps, 
d(^  head  stamps,  pulley  stamps, 
hammers  and  anvils  for  stamps, 
presses  of  all  sorts  called  cutting 
out  presses,  beds  and  punches  to 
be  used  therewith ;  piercing 
presses  of  all  sorts,  beds  and 
punches  to  be  used  therewith, 
either  in  parts,  or  pieces,  or  fitted 
together;  scoring  or  shading  en- 

Sines,  presses  for  horn  buttons, 
ies  for  horn  buttons,  rolled  metal 
with  silver  thereon,  parts  of  but- 
tons not  fitted  up  into  buttons, 
or  in  an  unfinished  state,  engines 
for  chasing,  stocks  for  casting 
buckles,  buttons,  and  rings;  die 
sinkins  tools  of  all  sorts,  engines 
for  mudng  button  shania,  laps  of 
all  sorts,  tools  for  pinching  of 
glass,  engines  for  covering  of 
v^hips,  bars  of  metal  covered  with 
gold  or  silver,  burnishing  stones 
commonly  called  blood  stones, 
either  in  the  rough  state  or  finish- 
ed for  use,  any  thing  in  the  25 
Geo.  3.  c.  67.  to  the  contrary  io 
anywise  notwithstanding.  By 
p2 
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Retcntnttof 
£tponatioo. 

Seducing  Artu 
6cen. 


It  should  also  be  mentioned,  as  connected  witK  the  aubject  we 
are  now  considering,  that  it  is  unlawful  to  seduce  artificers  out  of 
the  kingdom.  Any  person  who  shall  *^  contract  with,  entice, 
persuade,  or  endeavour  to  persuade,  solicit,  or  seduce  any  manu- 
fiicturer,  workman,  or  artificer  in  wool,  mohair,  cotton,  or  silk; 
or  in  iron,  steel,  brass,  or  other  metal ;  or  any  clock-maktf, 
watch*maker,  or  any  other  manu&cturer,  workman,  or  artificer 
in  af^  other  of  the  mamtfiactures  of  Great  Britain  or  Ireland,  of 
what  nature  or  kind  soever  ( 1 ),  to  go  out  of  this  kingdom,  or  out 


8*  2.  it  is  unlawful  for  any  person 
in  the  kingdom  of  Great  Britain  to 
export  to  parts  beyond  the  seas, 
except  to  Ireland,  or  to  have  in 
hi^  possession  with  inteYit  to  ex- 
port, any  of  the  tools  and  utensils 
iiereiD-afler  mentioned;  that  is 
to  say,  Wire  moulds  for  making 
paper,  wheels  made  of  metal, 
stone,  or  wood,  for  cutting,  rough- 
ing, smoothing,  polishmg,  and 
engraviog  glass,  purcellas,  pine- 
ers,  shears*  and  pipes  used  in 
blowing  glass,  potters'  wheels,  and 
potters'  lathes  for  plain  round, 
and  for  engine  turning ;  tools  used 
by  saddlers,  harness  makers,  and 
bridle  makers,  namely  cantle- 
strainers,  side  strainers,  point- 
strainers,  creasing  irons,  screw 
creasers,  wheel  irons,  seat  irons, 
pricking  irons,  bolstering  irons, 
clams,  head  knives :  and  that 
25  Geo.  3.  c.  67.>  so  far  as  the 
same  concerns  the  exporters  or 
possessors  of  the  tools  and  uten- 
sils therein  enumerated  or  descri- 
bed, shall  extend  or  be  construed 
to  extend  to  all  and  everv  the 
exporters  or  possessors  of  the 
tools  and  utensils  herein  enume- 
rated and  described,  as  fully  to 
all  intents  and  purposes  as  if  the 
same  were  •  repeated  and  re- 
enacted  in  the  body  of  this  act. 
Doubts  arose  under  this  act  of 
parliament  respecting  the  expor- 
tation to  the  colonies  of  iron 
tools  necessary  for  plantation  and 
other  uses ;  but  in  a  letter  from « 
,the  secretary  of  the  Jtteasury, 
dated  10th  September  1785,  it 
was  stated  that  the  tools  enume- 


rated in  the  26  G.  3.  as  not  to  be 
exported,  were  understood   to  be 
only  such    as    are   used    in    tbe 
manufacture  of  iron  ;  and   it  w«s 
ceKaiuly  not  intended  to  prevent 
the  usual  supply  of  tools  for  our 
islands    and  colonies ;    and  that 
the     export    to   other    countries 
should  not  be  checked,  except  in 
the    enumerated    articles,  which 
are  plainly  intended  for  the  pur- 
poses of  the.  iron    manufactory. 
Pope,   ttt.   225.    note  a.       The 
25  G.  3.  c.  67'    contains  several 
regulations   which    are     stiil    in 
force  respecting    the    issuing  of 
magistrates'  warrants  for  the  up^ 
prehension  of  ofienders  concern- 
ed in  exporting  tools  used  in  tbe 
iron  or  steel  nianufuctories,  and 
the  method  of  seizing  tbe  toob 
by  custom  house  officers,  and  ios- 
poses    penalties    on    captams  of 
vessels  allowing  them  to  be  pst 
on  board,  and  on  officers  of  cus- 
toms taking  an  entry  of  sucb  ex- 
portation, s.  1.  to  4.    Any  person 
havinff  in  possession  or  colieetifig 
tools  m  oitler  to  be  exported  may 
be  bound  to  appear  at  the  assises 
or  sessions,  and  may  be  punisheii 
by  forfeiture  of  the  tools,  200L 
penalty,  and  12  months  imprison- 
ment, s.  5,    The  prosecutiou  for 
such  offences  must  be  commenced 
within  12  months  after   tbe  of- 
fence   committed,    s.  7.       Any 
action  for  any  thing  done  in  pur- 
suance of  this  act  must  be  brought 
tVithin  three  months.  $.  9.  See  the 
act,  and  Pope,  tit.  225. 

(1)  The  King   v.    Middletoot 
6  T.  R.  739.    The  indictment  in 
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of  the  kingdom  <jf  Ireland,  into  any  foreijm  country  not  within  Restramta  of 
the  dominions  of  the  crown  of  Great  Britain,  is  liable  to  be 
indicted  and  to  forfeit  £500,  to  suffer  imprisonment  for  twelve  . 
months,  and  until  the  forfeiture  is  paid ;  any  subsequent  offsnce 
being  further  punishable  with  ^1000  penalty  and  two  years  im- 
prisonmeiilt,  and  a  further  imprisonment  until  the  penalty  is 
paid  (1).  The  same  punishment  is  inflicted,  by  a  recent  statute, 
upon  any  person  who  shall  contract  with  or  endeavour  to  seduce 
or  encourage  to  go  out  of  Great  Britain  to  parts  beyond  the  seas, 
any  workman  employed  in  printing  calicoes,  cottons,  muslins,  or 
linens  of  any  sort;  or  in  making  or  preparing  any  blocks,  plates, 
engines,  tools,  or  utensils,  for  such  manufactory  (^),  The  same 
punishment  is  also  to  be  inflicted  on  those  who  endeavour  to 
seduce  out  of  Great  Britain  to  any  parts  beyond  the- seas  (except 
to  Ireland),  any  workman  employed  in  the  iron  or  steel  manu- 
&ctures  of  this  country,  or  in  preparing  the  tools  for  such  manu- 
factory (S).  Indeed,  although  it  ha?  been  usual  to  make  parti-f. 
cular  provisions  with  respect  to  the  different  manufactures,  it 
seems  that  the  seduction  of  any  manufacturer  whatever  is  illegal, 
and  punishable  in  the  manner  that  has  been 'just  mentioned,  by 
virtue  of  23  G.^.  c.  13.(4) ;  and  on  account  of  attempts  having 
been  made  to  seduce  colliers  out  of  Scotland,  it  has  been  re- 
cently enacted,  that  all  persons  seducing  or  attempting  to  seduce 
colliers  from  the  kingdom  of  Great  Britain,  shall  be  punished  in 


that  case,  which   wa»  framed  on  tit.  \^.  Rule  3  &  8.    The  statute; 

23  Geo.  2.  c.l3.  charged  ihat  the  25  Hen.  8.  c.  9.  s.  4.  enact:*,  that 

defendant   unlawfully    contracted  no  person  bom  within  the  realm 

with  a  manufacturer  of  Great  Hri-  occupying  or  exercisiiig  the  said 

tain  in  weaving  linen  cloth  to  go  craft  of  pewterers  shall  at  any  time 

out  of  Great  Britain  into  a  certain  hereafter  resort  into  any  strange 

foreign  country  called  America,  not  regions  or  countries)*  there  to  use, 

being  within  the  dominion  of  or  teach,  or  exercise  the  said  craft  of 

belonging  to  the  crown  of  Great  jpemterert^  upon  pain  to  lose  the 

Britain ;  it  was  objected  that  some  privilege  of  an  Englishman.    Ttie 

parts  of  America  were  in  our  pos-  5th  section  enacts,  that  every  per- 

session,  but  the  court  said  they  son  exercising  the  craft  of  pewterers 

could  not  presume  that  it  was  the  in  foreign  parts  shall  come  to  Eng- 

continent  of  America  that  was  in-  land    within    three  months  after 

tended.     2  Smith  533.  note  in  Bu-  warniug  from  the  wardens  of  Che 

chan  Ed.  craft. 

(1)23 Geo.  2.  c.  13.  s.l.  passed  (2)  22  G.  3.  c.  60.  s.  1. 

to  render  more  effectual  5  Geo.  1.  (3)  25  G.  3.  c.  67.  s.  6.    Pope, 

C.  27.  8.1.    which  it  virtually  re^  tit.  19.  Rule  14.  Iron  and  steeL 

peals.    The  King  v.  Cator,  4  Burr.  (4)   The  King  v.  Myddleton, 

2026.  See  2  Cbitty  C.  L.542.  Pope,  6  T.  R.  739.  740. 
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Artificer  to  give 
Security  not  to 
deput* 


Aitificeroot 
retnrnnig  after 
WamiBg  to  be 
deemed  Alien, 


RMtrmntt  of       the  same  manner  as  persons  seducing  or  attempting  to  sedaoe 
"^        manufiu^urers  or  odier  artizans   are  punishable   by  law  (1). 
Penon eeductiig    Upon  Complaint  on, oath  brfore  a  justice^  that  any  person  is 
"*^  '  endeavoliring  to  seduce  an  artificer  out  of  his  miyes^s  domi- 

nions to  exercise  the  trades  abroad,  or  to  teach  them  to  fordgn- 
ers,  or  that  such  nutnufacturer  has  promised,  or  is  preparing  to 
go  out  of  the  king's  dominions  for  any  of  those  purposes,  a 
warrant  may  be  issued  for  the  apprehension  of  the  perscm  com- 
plained ol^  and  on  the  oath  of  a  credible  witness^  or  his  own  con- 
fession, he  may  be  bound  to  appear  at  the  assizes  or  sessions  (S). 
The  artificer  convicted  en  indictment  of  having  prqNired  to  go 
beyond  the  seas  for  any  of  those  purposes,  is  to  give  reasonaUe 
security  to  the  king^  at  the  discreticm  of  the  court,  not  to  dqMat 
out  of  his  majesty's  dominions  for  any  of  these  purposes)  and 
to  be  imprisoned  until  the  security  is  given  (2).  Any  of  the  king's 
subjects  within  the  realm,  being  an  artificer,  who  shall  go  into  any 
country  out  of  his  majesty's  dominions,  there  to  ezerdse  (Mr 
teach  any  of  the  trades  or  manjofiictures  to  finreigners,  or  any  of 
the  king's  subjects  who  shall  be  in  any  fordgn  country  out  of 
the  king's  dominions  exercising  any  of  the  said  trades  or  manu- 
factures, and  who  shall  not  return  into  the  realm  within  ox 
months  after  being  warned  by  the  ambassador,  envoy,  resident^ 
minister,  or  consul  of  the  crown  of  Great  Britain,  or  other  per- 
son authorized  by  him  or  by  one  of  the  secretaries  of  state,  and 
from  thenceforth  dwell  within  the  realm,  is  rendered  incapable  of 
taking  a  legacy  devised  to  him  within  the  kingdom,  of  being  exe- 
cutor or  administrator  within  the  kingdom ;  and  is  also  incspsp 
ble  of  taking  lands,  tenements,  or  hereditaments  within  the  king' 
dom,  by  descent,  devise,  or  purchase;  and  forfeits  all  his  lands 
and  chattels  within  the  kingdom  to  the  crown ;  is  to  be  deemed 
an  alien,  and  is  to  be  out  of  the  king's  protection.  (S) 

Geld  and  sflvtr.       The  exportation  of  gold  or  silver ^  whether  in  money>  buUioOy 

plate,  or  vessels  (4)  (exoept,/f>re^  coin  or  bulli(m  of  gold  or 
silver  exported  out  of  any  port  of  England  ia  which  there  is  a 


( 1 )  39  0. 3.  c.  56. 8. 8.  2  Chitty, 
Crim.  Law>  543. 

(2)  5Geo.l.  0.27.  s.4.  Pope* 
tit.  19.  rule  6.  Smith  W.  ofN. 
b,  4.  c  8.  vol.  2. 533.  Bucfaan  Ed. 
note  V. 

(3)  5G.  i.  C.27.  S.3.  3  Smith 
W.  of  N.  168.    b.  4.  e.  8.   4  Bla. 


Com.  160.  Pope  19.  rule  5.  See 
the  law  and  precedents  ap^ictble 
to  this  subject,  Chitty,  Crim.  L. 
vol.  2.  542. 

(4)  5lUch.2.  sul.  e.2.  8.1. 
(and  see  before  this  act,  9  £dw.  3* 
8t.2.c.l.  17£dw.3.cited3lBrt* 
92,4.  where  it  is  said  to  have  ben 
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customer  or  collector,  and  duly  entered  at  the  custom  house  (1) ;  R^estnmts  of 
and  except  gold  and  silver  coin  exported  out  of  this  kingdom      P°'***'^*°' 
into  Ireland  (2) ;  and  except  molten  silver  or  bullion  protected 
by  a  treasury  licence  (S),  or  by  certificate,  the  principal  object 
of  whidi  is  to  establish  that  it  is  foreign  bullion,  and  that  no 
part  of  it  was  before  it  was  molten  the  coin  of  the  realm  or 
clipping  thereof,  or  plate  wrought  within  Great  Britain  (4); 
and  except  watohes,  sword-hilts,  wrought  plate,  and  other  silver  Silver  ManufiK:- 
manufectures,  made  according  to  the  rules  prescribed  by  act  ^""^^^^P^^^- 
of  parliament,  and  yearly  allowed  by  the  conmiissioners  of  cus- 
toms (5) ;)   is  also  prohibited  under  the  penal^  of  the  forfeiture 
of  such  gold  and  silver,  and^  in  some  instances,  additional  pecu- 
niary penalties  (6)*      The  exportation  of  all  copper  coin,  not  3a$e  Coin  to 
being  the  legal  coin  of  the  realip,  and  of  all  counterfeit  gold  or  ^^^^ 
silver  coin  made  to  resemble  the  gold  or  silver  coin  of  this  king- 
dom^ or  of  any  other  country,  or  shipping  any  such  coin  in  or- 
der to  be  exported,  from  this  kingdom  to  the  island  of  Martinique 
or  any  of  his  majesty's  colonies  in  the  West  Indies  or  America, 
is  prohibited  under  the  penalty  of  j^'^SOO  and  double  the  value  of 
the  coin,  which  is  also  forfeited  and  liable  to  be  seized  as  other 
prohibited  gr  uncustomed  goods.  (7) 

The  exportation  oipr&oisions  may  also  be  prohibited  at  any  Pioriiiou. 
time  by  his  majestjr's  order-  in  council.     The  statute  41  G.  3. 
c.  2.  enacts,  that  it  shall  be  lawiid  for  his  majesty  to  prohibit 


the  old  law  before  the  coDquest*  (2)  20  Geo.  3.    c.  18.  s.  !•  and 

that  no  silver  should  be  carried  see  Pope,  tit.  221.  rule  24. 

out  of  the  realm.  Mirror,  c.  1.  8.3.  (3)  43  Geo.  3.  c.49. 

^  and  the  regulations  of  27  Edw.  3.  (4)  7  &  8  W.  3.  c.  1 9.  s.  6,  7, 8. 

St.  2.    c.  14.    s.  2.'),     afterwards  ^^7  W.3.  c.  17.  s.5^  6.  and  14. 

2  Heu.  4.  c.  5.  altered  bv  4  Hen.  4.  modified  by  43  G.  3.  c.  49.    Pope, 

c.  15.  2Inst.741,2.  2lten.G.  C.6.  221. 

'  17  Edw.  4.   c.  1.     3  Hen.  7.   c.  8.  (5)  9  &  10  W.  3.  c.  28.  s.  1. 

s.2.  SeeParker'sRep.59. 64, 5,  6.  (6)  See  as    to    molten   silver, 

where  the  information  was  founded  7  &  8  W.  3.  c.  19.  s.  7.  and  Pope, 

on  5  Rich.  2.  stat.  1.  c.  2.     2  H.  tit.  201.  and  the  other  statutes  in 

4.  c.  5.  and  15  Car.  2.  c.  7.  s.  12.  note  (4)  of  the  last  page.    And  as 

and  it  was  held  that  on  an  infor-  to  the  requisite  fineness  and  the 

mation  of  seizure  of  British  and  marking  necessanr  for   gold  and 

foreign  coins,  there  is  ^no  occa-  silver  wares,  12  G.  2.  c.26.  s.  1. 

sion  for  a  writ  of  appraisement,  or  5,  6.    24  G.  3.  sess.  2.  c.  53.  s.  8. 

a  second  proclamation,  and  judge-  30  G.  3.  c.  31.  s.  I  to  5.   28  G.  3. 

ment  may  be  for  th^  coihs  them-  c.  7.  s.  1.     38  G.3.  c.  69*    Pope, 

selves.  tit.  213. 

(1)  15Car.2.  c.7.   s.  12,    See  (7)  38  G.  3.   C..67.  sec.  i  &  2. 

an  information.  Attorney  General  Pope,  201.  rule  25* 
V.  Lade*  Parker's    Exch.  Rep.  ^7" 

^        P  p4, 
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by  order  in  council,  for  any  time  limited  therein,  the  exporta- 
tion of  all  sorts  of  provisions  or  articles  of  food,  either  generally 
or  particularly,  and  by  name  or  description,  under  such  restric- 
tions and  regulations  as  his  majesty  in  council  shall  think  pro- 
per ;  and  in  like  manner  to  recal  such  order,  in  part  or  in  the 
whole,  or  make  such  alteration  therein,  as  he  shall  think  propetp 
The  exportation  of  provisions  after  such  a  prohibition  expose? 
them  to  forfeiture;  every  person  offending  is  liable  to  forfeit 
treble  value,  and  the  vessel  is  also  forfeited  and  liable  to  be 
seized.  (1) 

A  due  regard  for  the  safety  of  the  realm  against  its  enemies 
has  induced  the  legislature  to  invest  his  Majesty  with  power  to 
prohibit  by  proclamation,  for  such  time  as  shall  be  therein  ex- 
pressed, and  whenever  he  shall  think  fit  to  do  so,  the  exportation 
of  gunpowder  or  any  sort  of  arms  or  ammunition  (2).  Saltpetre 
also,  on  account  of  its  peculiar  utiiiQr  in  making  gunpowder,  is 
another  article  which  his  majesty  is  allowed  to  prohibit  being 
exported,  or  even  attempted  to  be  exported,  for  such  time  as 
shall  be  expressed  in  his  proclamation  or  order  in  council,  and 


(I)  41  6.3.  c.2.  8.2.  The  act 
does  not  extend  to  provisions  ne- 
cessary for  the  use  of  a  vessel, 
&c.  &c.  section  4.  and  the  vessel  is 
not  forfeited  if  it  can  be  shown 
from  the  smallness  of  the  quantity 
that  it  was  on  board  without  any 
want  of  care  in  the  owner,  sect.  5. 
The  exportation  of  dried  and  wet 
ling,  cod,  &c*  beef,  pork,  &c.  is 
allowed  by  38  G.  3.  c.  8D.  s.  108. 
&c.  under  certain  regulations. 
Pope,  tit.  214.  And  see  as  to  the 
exportation  of  com,  44  G.  3.  c.  69. 
post,  tit.  Encouragement  of  Ex- 
port ;  ana  see  as  to  exporting  pro- 
visions in  breach  of  an  embargo, 
Delmada  v.  Motteaiix,  Park  357. 

(3)  12  Gar.  2.  c.4.  s.  12.  no 
penalty  is  added.  Sect.  10.  of  the 
act  made  it  lawful  to  export  by 
way  of  merchandize,  any  iron  ar- 
mour, bandeleer^,  bridle-bits,  hal- 
bert  heads,  and  sharps,  holsters, 
muskets,  carbines,  fowling  pieces, 
pistols,  pike  heads,  sword  or  rapier 
blades,  saddles,  snaffles,  and  stir«- 


nips,  paying  the  respective  rates 
appointed  for  the  same ;  and  sect 
11.  made  it  lawful  to  export  gun- 
powder by  way   of  merchandize 
when  it  did  not  exceed  61.  per  bar- 
rel, on  paying  the  appointed  rates. 
Pope,  tit.  220.    To  encourage  the 
working  of  the  copper  mines,  it 
was  made   lawful  by  5  &  6  W.  3. 
c.  1 7.  s.  2.  to  export  iron,  copper, 
or  mundich  metal.     But  the  act 
does  not  extend    to   the  export- 
ation .of  pot-metal,    gun*metd, 
shrufT-metal,  or  any  old  metal,  or 
any  mixture  therewith,  or  of  any 
copper  or  other  metal  than  what 
is  made    of   Ekiglish     ore   only. 
The  41  G.  3   c.  68.   also  enacted, 
that  it  should    be  lawful,    after 
signing    a    definitive    treaty    of 
peace,    to     export    copper   fron 
Great  Britain  and   Ireland  with- 
out   obstruction    from    any  per- 
son   under    any    authority,   not> 
withstanding  33  Geo.  3.  c.  2.  and 
34  Geo.  3.  c.34. 
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in  such  manner  and '  under  such  restraints  as  he  shall  think'  Restnims  of 
fit  (1)      Any  saltpetre,  gunpowder,  or  other  sort  of  arms  or  am-^   "poftttwn, 
munition^  shipped  in  order  to  be  exported  contrary  to  the  king's 
proclamation  or  order  in  council,  is  forfeited  and  liable  to  be 
seized ;  and  the  owner  is  also  to  forfeit  ^100  for  every  cwt.  of 
saltpetre  and  gunpowder,  ^100  for  every  twentjr-five  arms,  and 
^100  for  every  2  cwt.  of  any  species  of  ammunition ;  any  person 
aiding  in  the  shipment  being  liable  to  forfeit  j£^100  and  trebly 
the  value  of  the  prohibited  articles  (2).     His  Majesty  is  also  em- 
powered by  the  statute  SS  Geo.  S.  c.  ^.  to  issue  his  proclama- 
tion or  order  in  council  whenever  he  shall  see  cause,  to  pro- 
hibit the  exporting,   or   attempting  to  export,    pig  iron,   bar  iron^Hemp, 
iron  (3),  hemp,  pitch,  tar,  rosin,  turpentine,  anchors,  cables,  Nmistom^ 
cordage  (4),  masts,  yards,  bowsprits,  oars,  oakum,  oker,  sheet 
copper,  and  other  naval  stores ;  and  any  such  articles  or  stores, 
exported,  or  shipped  in  order  to  be  exported,  contrary  to  pro- 
clamation or  order  in  council,  are  forfeited  and  may  be  seized  by 
any  officer  of  the  customs;  every  person  offending  is  to  forfeit 
treble  the  value  of  the  prohibited  goods,  and  the  ship  with  her  fur- 
niture is  also  forfeited  and  liable  to  be  sieized  {&).      The  statute  PotorPcarlAsh. 
S4  Geo.  3.  c.  34.    also  empowers  his  majesty,   when  he  shall 
see  cause,  to  prohibit,  by  proclamation  or  order  in  council,  for 
sudi  tune  as  shall  be  therein  expressed,  the  exporting  or  carrying 
coastwise,  or  the  attempting  to  export  or  carry  coastwise,  any 
pot  or  pearl  ash,  or  other  articles  which  his  majesty  may  deem 
capable   of  being  converted  into  naval  or  military  stores,  or 
made  useful  in  increasing  the  qiiantity  of  such  stores  (6).     Se-  Deciabns. 
veral    decisions  have  taken  place  in  our  courts  of  justice  in 
illustration  of  these  provisions.     In  one  case,  after  a  proclama- 
tion had  been  issued  by  his  majesty,  allowing  the  exportation 
of  arms  and  gunpowder,  on  condition  that  security  should  be 
given  in  treble  the  value,  that  they  should  be  employed  in  trade 


(1)  29  G.  2.  0.16.  s.  1.  c.  185.  post,   tit.  encouragement 

(2)  29  Geo.2.  c.  17.  s.  2,  3.  The  to  exporution. 

'master   of  the  vessel  who  allows  (5)  33  G.  3.  c.  2.  s.  1,  2.  Same 

them  to  be  taken  on  board,  forfeits  penalties  are  imposed  on  carrying 

1001.  8.4.     His  Majesty  may  pro-  the  goods  coastwise  contrary  to 

hibit  the  shipping  of  saltpetre,  gun-  prohibition,  s.  3  &  4.  Act  does  not 

powder,  arms,  or  ammunition,  to  extend  to  the  Idng^s  ships  of  war, 

be  carried  ceastwise,  s.  5.    Pope,  nor  to  naval  stores  necessary  to  the 

tit.  220.  use  of  any   vessel,  nor  to  ships 

(3)  Iron  allowed  to  be  exported  licensed  by  the  admiralty,    s.  5. 
by  12  Car.  2.  c.  4.  s.  10.  note  3.  of  (6)  34  G.  3.  c.  34.  s.  3.    The 
wtpage.  articles  and  vessel  are   forfeited, 

(4)  See  as  to  cordage,  54  G.  3.  and  the  offender  forfeits  treble 
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ReMiiniicf      OH  the  cosst  of  AfHca,  it  was  agreed  between  the  owner  of  a 
bpomoaa*        Tfsael  which  sailed  from  Liverpool,  and  had  given  the  reqidied 

security,  and  the  owner  of  an  American  vessel  bound  for  Charles- 
town,  that  the  English  vessel  should  deliver  to  the  Americso, 
on  die  ooflst  of  Africa,  a  part  of  her  cargo,  which  consisted  of 
anns  and  gunpowder,  and  it  was  determined  by  the  court  of 
eoouBon  pleas  that  the  agreement  was  oontnuy  to  law,  and  tlist 
t}ie  American  vessel  could  not  be  lawfully  insured  on  her  voyage 
from  Africa  to  Charlestown  (!)•     Inst^id  of  the  stores  being 
employed  in  commerce  on  the  coast  of  Africa,  thqr  were,  in  the 
toleration  of  this  agreement,  obtained  by  the  Americans.    If 
such  an  agreement  could  take  place  on  /lie  coast  of  Africa,  it 
might  also  be  put  in  practice  even  at  the  mouth  of  the  river 
Thames;  and  the  conseque^oe  would  bcj  that  a  foreign  nation 
might  get  a  fiiU  loading  of  arms  and  gunpowder,  in  violation  of 
the  acts  of  parliament -and  the  king's  proclamation  (1).    When 
die  king  had    issued  a  pK>clamation  founded  on  the  statute 
38  O*  S.  c.  2.,  prohibiting  the  exportation  of  naval  stores,  and 
a  policy  of  insurance  was  made  on  goods  <<  as  ahould  be  after- 
wards specified,"  and  the  specification  included  naval  stores 
amongat  other  articles^  it  was  held  that  the  voyage  was  illegal, 
being  contrary  to  the  prodamation ;  and  that  therefore  the  in- 
sured, who  was  the  owner  of  all  the  goods  on  board,  could  not 
'    zeoovor  on  the  policy  in  respect  of  any  part  of  the  cargo  l^\ 
However,  the  statutes  (3)  only  provide,  that  the  articles  illegally 
exported  shall  be  forfeited,  toother  with  the  vessel  in  which 
they  are  conveyed,  and  that  the  exporter  shall  be  subject  to 
oGftain  penalties;   but  they  do  not  enact  that  any  other  part 
of  the  cargo  which  may  be  contained  in  the  same  vessel  shall  be 
forfeited  or  liable  to  be  seized :   and  in  a  late  case,  where  the 
exportation  of  150  barrela  of  gunpowder  had  been  allowed  by 
ord^  in  council,  and  300  barrels  were  exported,  it  was  held 
that  the  illegal  exportation  of  150  of  the  barrels  did  not  render 
the  whole  adventure  illegal,  or  preclude  the  exporter  from  re- 
covering on  a  policy  of  insurance  in  respect  of  a  loss  of  that 
part  of  the  cargo  which  was  protected  by  the  order  in  coun- 


s 


value,  8.4.  The  king  may  make  (I)  Gibson  v.  Senrke,  5  Taunt 

exception.    Relations  as  to  the  433.     1  Marsh.  119.  S.  C: 

carrying  of  any  such  articles,  id.  (2)  Parkin  v.  Dick,  11  East,  ^02» 

Pope,  tit.  220.   Miliury  clothing  2  Campb.  221.  S.  C.     l2fMU 

for  the  troops  may  be  allowed  to  304.  but  see  infra,  6  Taunt.  498. 

go  duty  free  by  a  treasury  order,  (3)  33  G.  3.  c  2.  supra. 
50  G.  3.  c.  107.  8.  2. 
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cil  (!)•  Where,  however,  an  agreement  had  been  made  between  &e«niii^  of 
two  parties  that  th^  should  be  jointly  interested  in  certain  pro-  »*«"««• 
portions  in  a  Toyage  to  be  undertaken  by  a  particular  v^nsely 
ftom  Liverpool  to  Holland^  with  a  cargo  of  rock  salt ;  and  also 
in  a  further  voyage  to  South  America^  with  a  view  of  sending 
out  military  sUnres  to  that  country  at  a  dme  when  the  exporta- 
tion of  stores  was  prohibited  by  order  in  council,  tlie  agreement 
was  considered  as  contemplating  one  entire  and  continued  ad- 
venture, which  was  prima  fade  illegal;  and  although  the  traffic 
might  have  become  \efpl  by  the  expiration  of  the  time  q)ecified 
in  the  order  in  council,  it  was  held,  that  it  was  necessary  for  a 
party  who  sought  to  establish  a  claim  under  the  agreement,  to 
adduce  evidence  to  show  that  a  legal  adventure  was  in  contain 
plation.  (2) 

The  methods  that  have  been  adopted  for  the  ehcouragemerU  ^^Encounsemioii 
^rportaHon  are,  as  we  have  seen^  principally  the  following;  ^^'P*^*''^* 
namely,  1«  Bounties,  2.  Drawbacks,  3.  The  encouragements 
aflSnrded  by  commercial  treaties  with  other  states^  and  4.  Colo- 
nial MonopoBes.  We  shall  treat  of  these  in  their  order^ 
reserving  the  last  division,  on  account  of  the  magnitude  and 
importance  of  the  considerations  it  embraces,  to  be  discussed  in 
a  separate  chapter. 

Bounties  and  drawbacks  may  be  considered  the  most  obvious  Bound«  and 
and  practicable  of  the  encouragements  afforded  to  exportation.  jjBoande^ 
Bounties  however  seem  exposed  to  some  objections  in  point  cf 
policy.  The  immediate  effect  of  a  baunti/  upon  exportation,  is 
to  encourage  a  particular  branch  of  industry  at  the  expence  of 
the  rest.  If,  however,  any  particular  trade  be  more  deserving  of 
aicouragement  than  another,  it  will  not  fidl  to  reward  those 
engaged  in  it  with  a  higher  rate  of  profit,  and  consequently 


(1)  Keir  v.  Aadraade»  6  Taunt. 
498.  2  Manh.  Rep.  196,  S.  C. 
a  valued  policy,  1  Stark.  222,  223» 
vide  tamen  1 1  East,  502. 

(2)  Hollaud  V.  HaU,  1  Bam.  & 
Aid.  53.  See  ante  as  to  the  car- 
lying  of  warlike  stores  by  a  neutral 
to  a  belligerent  power,  and  what 
articles  are  to  be  deemed  contra* 
band  of  war.  See  also  as.  to  the 
power  of  the  crown  to  lay  embar* 


goes,  &c.  ante.  Delmada  v.  MoIp 
teauz.  Park.  Int.  357*  1  Bos.  & 
Pul.  348.     1  Bla.  Com.  270. 

(3)  As  to  bounties  in  general, 
see  Smith's  W.  of  N.  2  ed.  1817, 
by  Buchanan,  b.  4.  c.  1.  &  5.  Ri- 
cardo,  Pol.  Be.  375.  3  Sinclair  on 
Revenue,  224,  325.  Rees'  Cydo* 
p^dis,  tit.  Bounty.  Ante,  4  to  7« 
and  2§5,  266. 
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^"^^^"^  will  not,  in  general,  stand  in  need  of  any  extrinsic  assistano& 
"   '     If  a  bounty  is  granted  in  favour  of  a  trade  which  would  not  be 
worth  pursuing  without  it,  it  has  the  effect  of  diverting  capital 
from  a  more  advantageous  employment,  in  favour  of  a  branch 
of  commerce  which  is  not  sufficiently  pitoductive  to  defray  its 
own  expences,  and  afford  the  ordinary  retuin  of  profits:  it  is 
a  tax  paid  by  one  part  of  the  nation,  not  to  enrich  the  other, 
but  to  injure  the  whole  state.  The  bounty  enables  the  merchaJit, 
at  the  expence  of  the  state,  to  carry  on  an  unprofitable  trade^ 
and  to  export  his  goods  at  a  losing  price.— :If,  on  the  other  hand, 
a  bounty  is  granted  in  favour  of  those  trades,  the  profit  of  whidi 
is  equal  to  that  usuaUy  obtained  in  other  branches  of  comniecc^ 
it  seems  equally  objectionable.    Let  us  suppose,  for  instance, 
that  in   a  particular  country  the  profit  of  the  woo^ti^er  is 
equal  to  that  of  the  silk  weaver,  the  flax  dresser,  and  the  gene- 
rality of  other  capitalists ;  that  this  profit  amounts  to  about  10  per 
cent  upon  the  capital  employed ;  but  that  the  legislature^  for 
the  sake  of  giving  peculiar  encouragement  to  the  woolsti^pler^ 
grants  him  a  bounty  of  5  per  cent,  to  make  his  profits  greater 
than  those  of  his  neighbours.    The  consequence  is,  that  capitals 
which  would  have  been  employed  in  the  other  trades,  and  which 
in  those  trades  would  have  cleared  10  per  cent.^  will  now  be 
turned  into  the  trade  of  the  woolstapler,  where  greater  profits 
will  be  attainable.    The  advantage  naturally  makes  the  compe- 
tition so  great,  that  in  a  short  time  the  trade,  instead  of  con- 
tinuing to  realize  10  per  cent,  profit,  and  5  per  cent,  bounty, 
is  reduced  to  the  level  of  the  other  trades,   and  settles  at  a 
common  mark,   a   little    above   10  per  cent;  thus   realizing 
5  per  cent   bounty,    and  something  more  than   5  per   cent, 
profit     Now  the  public  in  this   case   not  only  pay  more  than 
they  would  have  paid,  if  they  had  been  left  at  their  natund 
rate  of  10  per  cent,  but  they  pay  the  bounty  also ;  nor  does  the 
woolstapler  continue  to  gain  the  whole  amount  of  that  bounty, 
he  realizes  no  more  than  the  traders  in  the  other  branches.  All 
trades,  indeed,  have  gained  something  by  the  bounty;  for  the 
bounty,  by  the  tendency  of  all  profit  to  find  its  level,  very  quickfy 
diffuses  itself  through  all  the  channels  of  commerce ;  and  what 
was  meant  as  a  peculiar  encouragement  to  one  trade,  has  the 
efiect,  in  a  limited  degree  indeed,  of  raising  the  prices  in  all : 
but  what  is  that  advantage  compared  to  the  incontrovertible  tiMp 
that  all  the  capitali|  which  have  been  turned  into  this  channd 
by  the   bounty,  insteiul  of  having  beoi  allowed  to   flow  on 
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tfarougfa  the  natural  cbannek  whiere  10  per  ceqL  is  tp  be  gained,  Bncoungemena 

ai:e  forced  into  a  direction  where  they  gain  little  more  than  five    '    ''^^"*^^* 

per  cent,,  the.  remaining  five  being  not  a  profit  gained  in  com- 

aierce,  but  a  payment  made  by  the  state. .  Is  it,  in  short,  less 

advantageous  to  all  parties  that  the  public  should  continue  to 

pay  in  aU  purchases  a  profit  of  10  per  cent.,  as  by  our  hypor 

thesis  they  would  do  in  the  natural  course  of  thmgs,  than  that 

tbey  should  be  under  the  necessity,  first,  of  purdiasing  at  a 

dearer  rate,  and  secondly,  of  giving,  in  addition  to  the  price  of 

^e  goods,  a  bounty  of  five  per  cent,  that  the  manufacturer  may 

be  induced  to  go  on  in  a  trade,  which  would  otherwise  have  been 

too  .barren,  to  allure  him?   The  exceptions  in  favor  of  some 

bounties  have  already  been  partially  considered.  (1) 

'  •  .... 

It  is  observed  by  Dr.  Smith,  that  what  is  called  a  bounty 
is  sometimes  no  more  than  a  drawback,  and  consequently  is  not 
liable  to  the  same  objections  as  what  is  properly  a  bounty.  The 
bounty,  for  example,  upon  wrought  silk  exported,  may  b6  con- 
sidered as  a  drawback  of  the  duties  upon  raw  and  thrown  silk 
imported.  In  the  language  of  the  customs,  those  allowance's 
only  .are  called  drawbacks  which  are  given  upon  goods  exported 
in  the  same  form  in  which  thqr  are  imported.  (2) 

*  •  * 

Bounties  are  granted  on  the  exportation  of  silk  goods  of  the  Bounties  on 
manufacture  of  Great  Britain,  exported  by  way  of  merchandize. 
Ribands  and  stuffs  made  of  silk  only  are  entitled  to  a  bounty  of 
6s.  8d.   the  lb. :   gauzes   made   of    silk  to    the .  same  bounty 
silks  and  ribands,  made  of  silk,  mixed  with  gold  and  silver  {S\ 


(1)  Ante,  6,  265,  266. 

(2)  2  Smith  W.  of  N.  ed.  1817. 
:p.  299.  b.  4.  c.  5.  Rees»  Cycle- 
psedia,  titles  Bounty  and  Draw- 
hack.  Vide  Stephani  v.  Burrow. 
2  Anstr.  346.  and  post. 

(;6)  By  Stat.  8  Geo.  1.  c.  15. 
«•  1.  increased  by  24  G.  3.  sess.  2. 
c.  49.  8. 2.  and  also  by  46  G.  3. 
c.  110.  made  perpetual  by />8  G.3. 
G.  b^,  which  gave  an  additional 
331.  68.  8d.  for  every  1001.  Pope, 
tit.  217.  The  8  Geo.  1.  c.  15.  was 
made  perpetual  by  49.  G.  3.  c.  20. 
And  see  53  G.  3.  c.  1 25.  s.  1  &  2. 
53  G.  3.  c.  30.  and  infra.  Bys.3. 
of  8  Geo.  1 .  c.  15*  it  IS  provided, 
that  t^  allowances,  i.  e.  bounties. 


shall  not  be  demanded  for  such  of 
the  said  manufactures  mixed  with 
gold  or  silver  when  they  are  only 
so  mixed  at  the  edges  and  the 
ends  of  the  pieces,  or  for  such  of 
the  said  manufactures  mixed  with 
silk  when  they  are  only  so  mixed 
at  the  edges  or  ends  of  the  pieces  ; 
and  the  onus  of  proving  the  quality 
lies  on  the  exporter.  By  9  G.  U 
c.  8.  s.  9  &  10.  the  5  Geo.  1.  shall 
not  extend  to  the  making  allowance 
on  the  exportation  of  any  of  the 
manufactures  mixed  with  silk,  ex- 
cept those  wherein  at  least  two«> 
third  parts  of  the  ends  of  threads 
of  the  warp  (by  which  b  meant  the 
length  of  the  piece)  be  either  all 
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88.  ll^d.  the  lb.:  oik  atookiogi,  sSk  gbve^  sOk  frii^iec,  silk 
Iaom,  and  sthchiiig  or  lewing  silk,  4i.  the  lb. :  ttufi  of  silk  and 
gtogram  yarn.  Is.  6|d.  the  lb. :  stnfi  of  silk  mixed  with 
iakle  and  cotton,  and  ribbands  made  of  silk,  mixed  with  inkle 
and  cotton,  (1)  ^.1{|d.  thelb.:  and  silks  made  of  »lk  and 
worsted,  Is.  1^  the  lb.  These  bounties  are  paid  by  the  collector 
of  the  customs,  with  the  privity  of  the  controller  6f  the  porta 
from  which  the  exportation  takes  place,  on  a  dcbaitiare  {%) 
made  by  the  collector,  according  to  the  entiy  of  the  goods,  and 
llie  shipping  thereof  verified  by  the  searcher,  and  an  oath  made 
by  the  exporter,  that  the  goods  are  of  Brid^sh  manufiurture,  and 
exported  or  intended  to  be  exported  to  fimgn  parts,  and  not 
relanded ,  in  any  part  of  Great  Britain;  the  export^*,  togedier 
with  one  or  more  persons,  first  giving  sufficient  securi^  to  the 
collector  of  the  port  in  die  name  and  to  the  use  of  his  majesty, 
in  a  penalty  to  the  amount  of  die  value  of  the  goods,  that  th^ 
shall  not  be  rdanded  or  bronght  on  shore  again  in  any  part 
of  Great  Britun  (S).  Articles  manu&ctured  <^  "wasie  sift,  were 
not  formerly  held  entitled  to  the  bounty  on  exp(Mtation,  but 
only  those  made  up  firom  tlie  silk  in  its  inqproved  state,  after 
the  waste  had  been  thrown  off.  When,  therefore,  a  person  who 
had  manufactured  articles  of  diat  sort  of  waste  silk  whidi  is 
called  in  the  silk  trade  peg  waste,  and  «it«red  them  for  export- 


silk;  or  else  mixed  or  twisted  with 
silk  in  the  warp»  under  a  penalty« 
on  the  entry  or  shipment  thereof, 
of  forfeiture  of  tne  goods  and 
donUe  value.  These  acts  were 
found  ineffectual  on  account  of  a 
practice  havine  prevailed  of  putting 
only  a  small  thread  of  silk  scarcely 
discoverable  in  the  warp,  with  in- 
tent to  obtain  the  bounty ;  and 
the  1  Geo.  2.  st.  2.  c.  17.  s.  2. 
enacts  that  no  bounty  shall  be 
allowed  under  the  5  &  9  Geo.  1. 
on  the  exportation  of  any  of  the 
manufactures  of  stufiB  mixed  with 
idk,  unless  the  silk  mixed  in  the 

n  shall  be  obvious  to  the  view 
e  proper  officers  of  the  cus« 
toms;  and  the  silk  used  therein 
shall  be  double  the  value  of  the 
boquty  intended  to  be  paid  on  the 
exportation  of  the  said  roanu&c- 
tures.  Vide  53  Geo.  3.  c.  30.  s.  3. 
and  infra,  as  to  waste  siUc,  Pope, 
217.  rule  4.  and  note  b. 


(1)  53  G.  3.  c.  125.  s.  2.  as  to 
this  article. 

(2)  Denture  is  a  term  in  trade 
used  at  theliustom  house  when  the 
exporter  of  any  goods  is  eutidsd 
to  a  bounty  or  drawback ;  it  is 
the  certificate  signed  by  the 
officers  of  the  customs^  which  en- 
titles the  trader  to  the  receipt  of 
such  bounty  or  drawback.  Pos- 
tlethwaite's  Dictionaiy,  tit.  De- 
benture, where  tha^various  forms 
are  given.  By  55  G.  3.  c.  184. 
they  must  be  stamped,  if  they  do 
n6t  eftceed  lOOLwith  a  5s.  stamp; 
if  2001.,  10s. ;  if  5001.,  11. ;  if 
above  5001.,  2L ;  except  deben- 
tures on  bounty  on  exportation  of 
linens  or  sail  cloth. 

(3)  8Geo.  1.  c.  15.  s.  1.  The 
bond  to  be  discharged  on  certain 
certificates,  &c.  See  the  Act,  and 
Pope,  tit.  217. 
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i^on  as  silk  stafis,  he  was  held  liable  to  penalties  fin-  entering  Bpo»wfw^ 

the  godds  under  a  wrong  denomination  in  order  to  obtain  the        ^"*^' 

boun^  (1).   But  it   has  been  since  enacted^  that  thb  bovuity 

payable  upon  the  expoltation  of  articles  manu&ctured  from 

raw  or  tlurown  silk  shall  be  also  paid  on  articles  of  the  same 

description  manufactured  either  in  the  whole  or  in  part  from 

silk^  known  by  the  denomination  of  refuse  silk,  or  wa^ie  silk ; 

provided  that  no  bounty  is    paid  on  any  silk  manufactures 

whatever^  unless  the  value  of  the  goods  at  the  port  of  exporta^ 

tion  is  at  least  fotur  times  the  amount  of  the  bounty  claimed  (2). 

It  is   also  provided  by  the   stat.  53  Geo.  8.  c.  125.  that  the 

bounties  payable  upon  the  exportation  of  stufis  of  silk  mixed 

with  gold  and  silver,  stu£  of  silk  only,  stufis  of  silk  mixed  willi 

inkle  or  cotton,  and  stuffi  of  silk  and  worsted,  shall  be  allowed 

on  such  stufis,  although  they  may  be  ornamented  vniti  embroidery, 

tambour^  needlework,  lace,  or  fringe ;  provided  the  ornaments 

attached  to  the  stufis  mixed  with  gold  or  silver,  and  likewise  to 

those  made  ofsilk  only,  are  of  silk  or  gold  and  silver,  Imd  that  , 

the  ornaments  attached  to  the  silk  stufis  mixed  witii  inkle  or 

cotton,  and  to  those  mixed  with  worsted,  are  composed  ofsilk, 

inkle,  cotton,  and  worsted,  or  of  one  of  those  materials. 

British-made  sail  cloth  or  canvass,  fit  for  or  made  into  sail%  BoumutonSaa- 
send  exported  out  of  Great  Britiun  by  way  of  merchandiBe(8)^  a^bUhu^ 


to  Afiica,  lie* 


(1)  The  Attorney   General    v.  penny;  of  the  value  of  5d.and  under 
Smythies,  1  \Vightw.  399.  6d.  the  yard.  Id.  ;  of  the  value  of 

(2)  53  G.  3.  c.30.  Pope,  217.  6d.  and  not  exceeding  la.  6d.  the 

(3)  A  bounty  of  Id.  the  ell  was  yard,  1  |d.  29  Geo.  2.  c.  15.  a.  1. 
granted  by  12  Ann.  at.  1.  c.  16.  a.  2.  where  see  the  regulations  of  the 
(made  perpetual  by 45  G.  3.  c.  68.)  exportation,  and  Pope,  tit.  210. 
and  Id.  was  added  by  4  G.  2.  c.  27*  Bntish  checked  or  striped,  not 
a.  4.  Oath  that  it  waa  made  in  exceeding  ^  Is.  6d.,  and  not 
Great  Britain,  and  that  it  is  not  under  7a.  in  value  the  yard,  one 
to  be  relanded,  and  that  no  fbrmer  halfpetiny.  10  G.  3.  c.  38.  s.^. 
bounty  given,  and  penalty  on  re-  Pope,  210.  Diapers,  huckabacks,' 
landing.  12Ann.  st.1.  c.  16.  8.3.  sheeting,  and  other  species  of  linen, 
and  see  other  provisions,  Pope,  upwards  of  one  yard  English  in 
tit.  210.  29  Geo.  2.  c.  15.  s.  1.  breadth,  of  the  manufacture  of 
10  Geo.  3*  c.  38.  s.  2,  4.  British  Great  Britain  or  Ireland,  and  not 
or  Irish  linens  made  of  hemp  or  exceeding  Is.  6d.  the  square  yard 
flax  of  the  breadth  of  25  inches  or  in  value,  the  square  yard  1^ 
more,  for  every  yard  which  shall  10  G.  3.  c.  38.  8.4.  By5G.3« 
be  exported  to  Africa,  America,  c.43.  8.13.  the  bounties  granted 
Spun,  Portugal,  Gibraltar,  Malta,  by  29  G.  2.  c.  15.  are  to  be  al* 
(47  G.  3.  aess,  2.  c.  64.)  island  of  lowed  upon  the  like  species  of 
Minorca,  orthe  East  Indies,  under  Unen  made  in  the  Isle  of  Mao, 
the  value  pf  5d,  the  yard,  one  half-  duly  imported  into  and  and  re-SK** 
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Bncoongemeots  Bridsb  and  Irish  linens  made  of  hemp  oV  flax  of  certain  sizes  and 

^*''^*^^'    values,  and  exported  to  particular  countries ;  British  checked  or 

striped  Ijnen,  diaper,  huckabacks,  sheeting,  and  other  species 

of  linen  upwards  of  an  English  yard  in  breadth,  and  of  a  certain 

▼alue,  are  respectively  entitled  to  bounties  on  exportation.  (1) 


Bountiet  on 
Conlsge. 


The  exportation  of  British-made  cordage  by  way  of  merchan- 
dize, to  any  ports  except  Ireland,  the  Isle  of  Man,  and  the  islands 
of  Faro  or  Ferro,  is  also  rewarded  by  bounties  (2).  These  boun- 
ties are  to  be  paid  to  the  exporter  by  the  collector  of  cpstonas  at 
the  port  of  exportation,  on  a  debenture  to  be  made  out  by  the  col- 
lector according  to  the  entry  of  the  goods,  and  the  shipping 
thereof  certified  by  the  proper  officer  of  the  customs  at  the  port 
of  eiqportation*  But  before  the  bounties  are  paid,  it  is  necessary 
that  the  exporter  shall  make  oath  on  the  debenture,  before 
the  collector  or  comptroller  of  the  port,  that  the  cordage  ha& 
been  wrought  up  in  Great  Britain  (S)  from  foreign  rough 
hemp,  not  die  growth  or  production  of  the  colonies  in  America, 
or  of  the  East  Indies  or  China,  nor  imported  by  the  East  India 
Ck>mpany,  and  that  the  duties  were  paid  on  the  importaticm, 
and  diat  the  cordage  is  really  and  truly  intended  to  be  exported 
to  parts  beyond  the  seas  as  merchandize^  and  not  for  the  use  of 
the  ship  during  her  voyage,  or  any  future  voyage,  and  not  in- 
tended to  be  relanded  in  any  part  of  Great  Britain,  or  landed  in 
Ireland,  the  Isle  of  Man,  or  tlie  islands  of  Faro  or  Ferro  (4), 
Another  condition  is,  that  the  exporter,  together  with  the  master 
6r  other  person  having  command  of  the  vessel  on  board  which 
the  cordage  is  intended  to  be  exported,  shall  give  security  hf 
tond  in  the  value  of  the  cordage  (which  security  the  collector  is 
empowered  to  take  in  the  name  and  to  the  use  of  his  majesty), 
that  the  cordage  shall  not  be  relanded  or  brought  on  shore  again 
in  any  place  in  Great  Britain,  or  landed  in  Ireland,  the  Isle  of 
Man,  or  the  islands  of  Faro  or  Ferro :  a  security  which  may  be 


ported  from  Great  Britain.  By 
47  G.  3.  Bess.2.  c.  64.  it  is  en- 
acted, that  the  same  bounties  shall 
be  JMid.  on.  all  cotton  printed, 
^nted,  stained,  or  dyed  in  Great 
Britain,  on  British  and  Irish  linens 
brown  and  white,  and  on  printed 
linens  and  sail  cloth  exported  out 
of  Great  Britain  or  Ireland  to  the 
island  of  Malta,  as  are  now  due 
-and  payable  on  article^  of  the  like 


kind  ez(K>rted  to  Gibraltar. 

(1)  See  last  note. 

(2)  54  Geo.  3.  c.  185. 

(3)  By  s.  6.  oif54  G.3.  c.  185. 
the  onus  of  proving  that  the  hemp 
was  nuide  in  Great  Britain  and  is 
entitled  to  the  bounty  lies,  in  case 
of  dispute,  on  the  exporter  and 
not  the  negative  on  the  officer. 

(4)  54  G.  3.  c.185.  s.  U 
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diacfaarged  on  the  prodacdoD  of  certain  certificate^  and  in  the  Bneouniemeim 

axumer  provided  for  by  the  act(l).    And  in  order  Co  preyent        P^'^*'*^^ 

any  inconvenience  which  might  arise  from  the  exportation  of  Bountiii. 

cordage  it  ia  provided  thatno  entry  shall  be  allowed  to  pass  for 

the  exportation  of  such  ccnrdag^  nor  will  the  vessel  having  such 

cordage  on  board,  be  allowed  to  go  out  of  port  unless  a  certifir 

cate  is  prodooed  under  the  hands  of  three  6f  the  conunissionera 

of  his  majesty's  navy^  signifying  that  such  cordage  has  been 

tendered  to  them  for  the  use  of  the  dock  yards  ^t  the  market 

{Hrice  of  the  cordage  in  London^  and  that  it  has  beeis  refused  by 

the  navy  board  (2).     If,  moreover,  any  of  the  cordage  for  which 

a  bounty  baa  been  paid,  is  relanded  or  unshipped  in  any  place 

in  Great  Britain  or  Ireland,  the  Isle  of  Man,  or  the  islands  <^ 

Paro  or  Ferro^  unless  it  be  in  case  of  distress  to  save  the  goods 

fixun  perishing  a  fixfeiture  of  the  good^  themselves  and  treble 

value  will  be  incurred,  in  addition  to  the  penalty  of  the  bond 

given  on  the  exportadcm  (S)«     No  bounty  is  allowed  oo  the  ea> 

portation  of  any  untarred  ov  twice  laid  cordage,  nor  unless  the 

quantity  exported  is  of  three  ^tona  weight  at  the  least    It  is 

also  required  that  every  vessel  on  board  of  which  any  cordage  is 

shipped  for  exportation  in  order  to  obtain  the  bounty,  should  have 

on  board,  besides  the  quantity  entered  for  exportatipn,  a  suffi- 

cieDt  quantity  of  cordage  for  the  use  of  the  vessel,  according  to  the 

nature  of  the  voyage  for  which  no  bounty  is  to  be  allowed.  (4) 

Sugar  is  another  article  entitled  to  bounties  on  exporta-  Bounties  on  re- 
tion.  (5)  Sugar  refined  within  the  united  kingdom,  whether  by  ^^  ^^*^  (^)* 
the  operation  of  claying  or  otherwise  is  entitled  to  the  following 
bounties  on  its  deportation  from  any  part  of  the  united  kingdom, 
bj  an  act  which  is  to  be  in  force  until  the  5th  of  July  1820: 
viz*  the  bounty  on  refined  sugar  called  bastards,  or  refined  loaf 
sugar  broken  in  pieces,  or  being  ground,  or  powdered  sugar,  ii 
808.  the  cwt  The  bounty  on  other  refined  sugar  in  loaf  complete 
and  whole,  or  lumps  duly  refined,  or  on  such  sugar  pounded. 


(1)  54G.3.  c.185.  a.1.  (5)  And  see  as  to  law  sugar» 

(2)  54  G.  3.  c.  186.  s.4.  47  G.  3.  sess.  1.  c.22.  s.8.  con- 

(3)  54 G.  3.  c.185.  8.7.  as  to  tinued  by  54 G. 3.  c.24.;  andsae 
a  •eaicher's  opemng  paclu4;e8»  &c.  48  G.  3.  c.  12.  s.  2.  54  G.  3.  c.  24. 
See  S.5.  9*  7- ;  aiid  see  as  to  sugar  candj, 

(4)  54  G.  3-  c.  185.  s.  3.  other-  46  G,  3.  c.  109.  s.  2.  and  58  G.  3. 
wise  the offioefs  of  customs  are  to  c.34.  and  infra;,  and  see  as  to 
prevent  her  from  sailingt  ib«  drawbacks  on  sugar,  2  Smith  W* 

'  of  N.  260.  5G.3.  c.45.  s.l4. 
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EnccMngemeiits  crfshed,  or  broken,  and  on  sugar  caody^  is  46s.  the  cwt^  and  an 
xporuiioo*    nj^^ongi  bounty  of  88.  a  cwt.  is  paid  on  double  refined  sugar  (1). 

Bountut.  ^11  gugar  refined  otherwise « than  by  the  operation  of  daying,  is 

entitled  to  these  bounties^  without  regard  to  any  regulations  re- 
lating to  the  operation  of  claying  (2).  On  the  exportation  of 
refined  sugar  in  any  other  than  a  British  vesself  a  diminution  of 
the  bounties  takes  place ;  and  there  is  paid  Is.  6d.  less  boontj 
for  every  cwt  of  sugar  in  loaf  complete  and  whole,  or  lump  duly 
refined ;  Is.  less  bounty  for  every  cwt.  of  refined  sugar  called 
bastards,  or  refined  loaf  sugar  broken  in^  pieces  i  and  Is.  less 
bounty  for  ievery  cwt.  of  refined  sugar  being  ground  or  powdered 
sugar,  than  would  have  been  payable  if  the  sugar  had  been  ex- 
ported in  a  British  vessel  (3).  Before  the  bounties  are  paid,  or 
any  debenture  is  made  out  for  them,  it  is  necessary  that  the  re- 
finer, if  he  be  not  the  exporter  of  the  sugar,  should  make  oadi 
before  the  collector  or  other  proper  ofiicer  of  the  customs,  that 
he  sold  the  sugar,  expressing  the  quantity,  and  the  time  when, 
to  the  person  intending  to  export  it,  and  that  he  verily  believes 
such  sugar  was  produced  from  muscovado  sugar  imported  from 
the  American  plantations,  or  from  sugars  the  produce  of  the 
East  Indies,  and  that  the  duties  were  paid  at  the  time  of  the  im- 
portation ;  and  th.e  exporter  must  then  make  oath  as  to  the 
identity  of  the  sugar ;  and  before  tlic  money  due  upon  the  deben- 
tures is  paid,  the  exporter  is  to  make  oath  that  the  sugars  haft 
been  duly  exported,  his  majesty's  searcher  also  certifying  the 
shipment  thereof^  and  a  due  compliance  with  the  l^al  i«qui- 
sites ;  and  whenever  tlie  refiner  is  the  exporter,  he  is  to  mak^ 
oath  of  the  due  exportation  and  of  the  other  particulars  just 
mentioned,  except  what  relates  to  the  sale  of  the  sugars.  It  is 
necessary  also,  in  order  to  obtain  tbo  bounties,  that  the  sugar 
should  be  packed  in  packages  of  C4>rtaai  dimensions  (4),  a  regu- 
laticm  principally  introduced  to  present  frauds  in  rdandingthe 
goods  in'Oreat  Britain,  after  they  have  been  entered  for  expor- 
tation, and  obtained  the  bounty ;  and  in  order  to  efiectuate  the 
same  object,  a  bond  must  be  given  (as  is  usual  with  respect  to 
articles  on  the  exportation  of  which  a  bounty  is  paid),  in  treble  the 


( 1)  58  G.  3.  0. 34.  and  table  an-  (4)  By  58  G.  3.  c.  34.  s.  8.  re- 
nexed  to  the  act.  Pope,  221.  rule  fined  sugar  from  Great  Britain  in 
16. ;  and  see  before  56  G.  3.  c.  76.  2001b.  casks,  and  sugar  candy  from 

(2)  58 G.  3.  C.34.  8.5.  Great  Britain  in  56ib.  parages; 
(S)  43  G.  3.  €.11.  S.3.  not  re-  and  see 23  G. 3.  c.76.  s.6«  47G.5. 

pealed  by  58  <J.  ^.  c.  34.  seas.  1 .  c.  22.  s.  5. 
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amount  of  the  bounty,  that  the  goods  shall  not  be  landed  again  BncoungamenoL 
in  Great  Britain^  the  Isle  of  Man,  or  the  isles  of  Ferro,  and         ^^ 
a  forfeiture  of  the  goods,  and  treble  value,  and  of  the  vessel  in  B<'^>°^^ 
which  they  are  conveyed,  is  the  penalty  attached  to  such  an  un- 
lawful reimportation.  (1)  ^ 

Beer  or  ale  exported  as  merchandize,  when  above  the  price  BountietgaBMr 
of  16s.  the  barrel  exclusively  of  the  duties  payable  in  respect 
thereof  and  brewed  in  Great  Britain  'from  malted  com,  and 
whereon  the  duties  for  strong  beer  or  ale  shall  be  proved  to  have 
been  charged  or  paid,  is  entitled  to  a  bounty  of  one  shilling  a 
barrel^  when  barley  is  at  24s.  per  quarter  (2).  The  price  of 
barley  at  the  port  of  exportation  is  the  rule  by  which  the  bounty 
is  to  be  governed,  and  not  the  average  price  throu^out  the  king-* 
dom  (3)«  Before  the  bounty  is  paid,  an  oath  must  be  taken  that 
the  beer  was  exported  as  merchandize,  and  that  no  part  of  it  was 
for  the  ship's  use^  and  that  the  excise  duty  has  been  charged  on 
it  as  strong  beer.  (4) 

Salted  provisions  are  also  entitled  to  certain  bounties  on  ex-  Bounties  oo 
portation.     All  these  bounties  are  to  be  found  in  the  statute  *»!«€<*  P«wittOB^ 
43  Geo.  3.  c  69.  sched.  C.  tit.  Salt,  which  has  been  varied  by 
the  statute  52  Geo.  3.  c.  42.  and  the  acts  referred  to  in  that 
sti^ute.  (5) 


•  (1)  23  G.  3.  C.76.  8.6.  And  see 
32G.3.  C.43.  58 G. 3.  c. 34.  8. 3. 
5  G.  3.  c.  4.5.  s.  1 7.  &c. ;  and  see 
23  G.  3.  0. 76.  8.  (3,  7.  47  G.  3. 
sess.  1.  c.  22.  5G  G.  3.  c.  76. 
55  G.  3.  c.  31 .  8. 3.  32  G.  3.  c.  43. 
».  2. ;  and'  also  particularly  9,  S. 
and  46  G.  3.  c.  109.  s.2,3.  Pope, 
tit.  221. 

(2)  43  G.  3.  c.  69.  scbed.  C.  tit. 
Beer.  1G.3.  c.7.  s.  6.  42  G.  3. 
c.  38.  8.  7.  59  G.  3.  c.  53.  Pope, 
tit.  250. 

(3)  Wbitbread  v.  Brooksbauk, 
Cowp.  66.  Loflft,  532.  S.  C. 

(4)  38  G.  3.  C.54.  8.4.  gives 
oaths  to  be  taken  by  t.he  brewer 
or  bis  known  servant,  or  the  ex- 
porter or  his  known  servant.  2  G.3. 
c.  14.  8*.  4. ;  and  see  42  G.  3. 
ci:38.  s.  19.  aQd41G.3.  c.91. 
s.  5.     59  G.  3.  c.  53.  s.  15.  where 


the  laws  made  to  prevent  frauds 
will  be  found.    Pope,  tit.  193. 

(;j)  They  are  as  follows : — 
Dried  cod  fish,  line,  or  hake,  com- 
monly called  haberdine,  which 
shall  contain  in  length  14  inches 
or  upwards  from  the  bone  in  the 
fin  to  the  third  joint  in  the  tail 
of  every  such  fish,  the  cwt.  3s. 
.Wed  cod  fish,  ling,  or  hake,  the 
barrel  of  32  gallons,  2s.  Salmon, 
the  barrel,  of  42  gallons,  4s.  6d. 
Full  red  herringt^^  the  barrel  of  32 
gallons,  Is.  9d.  Clean  shotten  red 
herrings,  the  barrel  of  32  gallons, 
]  s.  Dried  red  sprats,  the  last  of 
10,000,  Is.  Pilchards  or  scads, 
the  vessel  of  50  gallons,  7s.  Pil* 
.chards  which  shall  be  duly  shipped 
and  exported  directly  to  any  of 
the  British  West  India  islands,  01^ 
to  any  place  in  the  Mediterrapeao, 
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Ci^gMi^iiAMu      No  bounty  b  now  petfMe  on  the  «itpoHacioii  cf  ^dm.    Tbe 
or&poimioiL    ^^^  ^  ^j^^  g^  ^  ^^^  wftM,  tfnt  aft^  the  pMkg  iff  tk 

Conifi«e(0-     get  eU  bcmiHa  ds  wdl  as  dtcTi^^  payable  upon  tiie espdMatfam df 

corn,  grttt^  nmlt,  ineri^  or  flour  («)|  feMft  any  pan  of  Ihe  t^^ 
Kingdonij  as  well  as  all  restrictions  on  Uie  eKpcwtedau  tbtfMf) 
under  any  act  of  parliament^  shall  cease ;  and  that  it  shall  be 
hfwfU  Ibr  any  p»Mn  to  export  at  all  timeay  IkM  dnyptft  of 
flieXTnited  iOngdoin^  any  corny  gndn^  meal^  ttak^  Md  Imt) 
irithottt  payment  of  any  duty;  and|  t»  the  odier  hmiA,  ^dntiw 
person  dndl  be  entitled  to  a  bounty  hi  respect  of  mA  wb  fst- 
portation.  By  ft  proviuon  in  the  act  of  parBsmeloft  %1bA  ii 
annually  passed  to  continue  die  duties  on  finite  it  is  eMMsd, 
that  there  shall  be  allowed  to  maltsters  wtA  mskeis  of  iludt  Ibr 
exportntiony  for  every  !S0  quarters  of  barley  or  ofter  eom  or 
gnb  made  into  malt  for  exportation,  anallowaneeof  SOqurten 
aftisr  the  same  is  dried  and  made  into  malt,  and  no  moroi  al- 
though  by  their  steefrfng  or  watering  the  aame  tfie  fiOqasrtos 

in  casks  of  32  gallons  or  upwards,  by  roisUke  omitted  to  be  inaerted 
a  bounty  in  due  proportion  to  the  b  the  ad,  and  the  exportttioo  of 
bono^  or  bcunties  by  this  act  those  artides  is  to  be  allowed  on 
payable  for  pilchards  exported  to  tbe  same  conditions  as  the  othear 
foreign  parts  m  casks  of  SO  gallons ;  articles  enumerated  in  such  act, 
¥b.  the  50  ^ons,  8s.  (ML  Beef  until  the  pleasure  of  parihuMit 
or  pork,  which  shall  hare  been  can  be  taken  on  the  subfect,  it 
aalted  in  England  with  salt  that  being  intended  to  apply  to  pviia* 
shall  have  paid  all  the  duties  due  roent  to  remedy  the  above  omii- 
theieon  in  BngUnd»  the  barrel  of  sion.  No  act  has  since  been  passed 
32  gaUolls»  5s.  Beef  or  pork,  on  the  subject.  Pope»  titSOS. 
which  shall  have  been  salted  in  notes.  The  policy  of  leatrictioBi 
Scodaad  with  foreiffu  salt  that  and  encouragements  on  tbe  ex- 
shall  hafe  paid  all  the  duties  due  porution  of  com  will  be  foand 
th0won»  without  any  tniztute  of  discussed  in  2  Smith  W.  of  N. 
Briish  or  Iiiih  salt»  the  barrel  of  269.Ed.lSl7.b.4.  c. 5.  ?ti^ 
S2  galh>aa»  9s.  Mor.  FhiL  2  yoL  398.  Reaa'Eo- 

(1)  See  the  obserfations  and  cydopaBdia,  tit.  Bounty.  Sup^ 
MstoHof  the  eaqportation  and  im-  ment  to  Encyclopedia  Britamsci, 
portadbn  of  corn,  Andersen's  Bis.  tit.  €om  Laws  and  Trade.  Ri- 
C»sia.  IndSK»  tit.  Com.  eaido  on  ^L  Economy,  A.  22. 

(2)  By  order  m  ooaneB,  dated  The  latter  author  demonkuatsi 
SM  July  1814,  it  is  suted,  dwt  witii  «Mdi  Ibroe  and  deuMM 
kimtHifread,  peas,  and  beans  were  that  a  bounty  on  tiie  exportaksiD 
byasirtaire  omitted  to  be  inserted  of  com,  though  it  tendito  losv 
hi  tile  abote  act,  aad  by  snob  iu  priceto  tiie  Ibre^ coossDMr. 
^rier she  said  articles  arepermitted  has  no  pennanent  eftet  on  lU 

,  to  be^zported  en  the  same  tenns  price  hi  tlie  home  msihet.  Sm 

«nd  cenditions  as  the  ether  artidss  alsoas  to  the  ddeom  lawh  Mb^ 

«xi«MMtated  fn  that  act.    By  offer  Rep.534.;and8eeBuAaaaD'sOb- 

hi  council,  dated  14  8eptsnher  senrstions  on  the  laws  regdi»m 

1814,  it  is  stated,  that  grots,  scotch  the  exportation  of  com.  4  Smittif 

barley,  pearl  barley,  and  corn  were  W.  of  N.  147. 
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iMjr  be  mil  OQt  to  a  quantity  exceeding  the  80  quarters  (!}•    Jt  EncoungMiMits 
malt  Aippei  in  ord^  to  ba  exported  ig  rdanded  in  any  part  *^^i*'*^«"V 
cS  Qieat  Sriitw^^  tbe  malt  ig  fi>rfeited>  and  trebla  tke  Ta^ius 
tkw»£(S) 

Z>YR0&aci»  forin  a  less  exoq[>tionabfe  encouragement  to  export-  iLDnw- 
ation  than  bounties*  These,  it  has  been  suggested^  were  origi«  ^•cktCa). 
nally  introduced  to  encourage  the  carrying  trade  (4).  A  draw- 
back is  an  allowance  or  rebate  of  duty  on  the  exportation  of 
such  of  our  awn  manu&ctures  as  have  paid  duties  on  their  pro- 
duction; or  on  the  exportation  of  such  ybra^  merchandize 
as  have  paid  a  duty  on  being  imported  into  this  country  (5). 
The  drawback  allowed  upon  the  exportation  of  those  domestic 
manufiictures  which  are  subject  to  a  duly  at  home  is  by  far  the 
most  part  useful  and  just,  inasmuch  at  it  merely  restores  the 
level  which  had  been  deranged  by  the  necessities  of  internal 
taxation,  and  enables  foreigners  to  purchase  at  its  real  price 
that  part  of  our  stock  which,  if  it  had  been  loaded  with  the 
chaiges  necessary  among  ourselves,  by  reason  of  our  peculiar  situ- 
ation and  of  our  extensive  public  establishments^  they  could  have 
purchased  more  cheaply  of  other  sellers.  But  upon  the  same  prin- 
ciple these  drawbacks  are  useless,  if  not  injurious,  where  goods 
are  exported  to  places  where  our  own  merchimtsor  manufiu:turers 
have  a  numopobf^  as,  for  instance,  to  our  own  colonies;)  since  it 
IS  probable  that  those  countries,  being  allowed  to  buy  their  goods 
no  where  else^  would  buy  as  largely,  or  almost  as  largely,  whether 
those  goods  were  encumbered  widi  the  tax  or  not.  Except  in 
such  cases  as  these,  drawbacks  being  but  the  rqieals  of  taxes^ 
are  for  the  most  part  amply  justifiable.  Thus  there  can  be 
littie  olgection  to  a  drawback  upon  the  exportation  of  those 
foreign  goods  which  are  subject  to  a  duty  on  importation;  for 
this  drawback  only  restores  the  equilibrium,  and  enables  the 
merchant  to  export  the  goods  at  the  price  at  which  they  came 
into  the  country,  except,  of  course,  with  the  addition  of  the  ex- 
porter's profit  Drawbacks,  in  general,  therefore,  are  justifiable ; 
not  as  artificial  derangements  of  the  natural  coarse  of  trade,  for 

(1)  66 G. 3.  c3.  6. 8,  58G.3.  Buchanan  ed.  1817-  i(L Buchanan 
C.3.  S.8.  no  bounty  is  now  al-  addl*  or  4th  vol.  165.                         ^ 
lowed  on  export  of  malt  except  to  (4)  Sniith»  W.  of  N.  B.  4.  c  4. 
Ireland.  Pbpe»  202.  Postiew.  Diet.  tit.  Dra^ack. 

(2)  5S  6. 3.  c.  3.  6. 9.  (5)  Postkthw.  Diet,  tit.  Draw- 

(3)  As  to  drawbacks  in  general,  back ;  see  Bees'  Cyclopedia,  titiss 
see  Smith,  W.  of  N.  B.  4.  c.  1 .  &  4.  Bounties  and  Drawbacks. 
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the  sake  of  encouraging  one  branch  with  peculiar  partiality,  but 
as  restorations  of  the  natural  equilibrium  when  it  has  been  pre- 
viously deranged  by  artificial  means,  such  as  duties  and  taxes. 
The  introduction  of  the  bonding  and  warehousing  system,  which, 
we  have  seen,  prevents  the  advance  of  duties,  has  materially  re- 
duced the  frequency  of  questions  respecting  drawbacks,  which 
ar^  a  return  of  duty  previously  advanced.  In  considering  the 
subject  of  drawbacks,  it  is  not  necessary  that  we  should  enume- 
rate all  the  goods  on  which  a  drawback  is  allowed,  with  the  rates 
at  which  the  allowances  are  made,  but  only  that  we  should  notice 
tlie  permaiient  and  general  regulations  of  the  system.  (1) 

The  foreign  goods  entitled  to  drawbacks  are  enumerated  in 
schedules  annexed  to  the  statute  59  Geo.  S.  c.  52  (2).  The  draw- 
backs on  foreign  goocis  constitute  by  far  the  greater  proportion 
of  those  allowed.  That  statute  repealed  all  the  drawbacks  as  well 
as  all  duties  respecting  the  revenue  oi  customs  then  in  force,  and 
stibstituted  others  in  their  stead,  which  were  to  take  place  afier 
the  5th  of  July  1819  (3).  A  clause  in  the  statute  provides,  as 
is  usual  in  acts  of  parliament  of  a  similar  nature,  that  ail  the  new 
duties  and  drawbacks  shall  be  managed  by  the  same  rules  as  the 
drawbacks  and  duties  that  formerly  existed,  except  so  far  as 
any  special  provisions  are  made  by  the  act. 

■ 

Where  the  particles  of  a  commodity  have  changed  their  shape  and 
appearance,  by  being  manufactured,  between  the  times  of  import- 
ation and  exportation,  it  seems  that  on  account  of  the  numerous 
frauds  which  might  otherwise  be  practised  without  the  possibili^ 
of  detection,  a  drawback  is  not  claimable  unless  expressly  given 
by  the  terms  of  the  act,  as  in  the  case  of  sugar ;  and  therefore 
Peruvian  bark  imported  in  the  rough  state  and  pulverized  here,  is 
not  entitled  to  the  drawback  on  being  again  exported  (4).  The  real 
state  of  the  commodity  when  imported  must  appear  by  the  entry. 


(1)  See  older  statutes  and  deci- 
sions^ Com.  Dig.  Trade,  C.  4.  Adol- 
phus  Pol,  Stat.  British  Empire, 
vol.  2.  Ul.  Rees's  Cyclopedia, 
titles  Bounties  and  Drawbacks. 

(2)  The  present  customs  con- 
solidation act.     See  as  to  the  old 

.  subsidy  act,  12  Car.  2.  c.  4.  re^.  2. 
and  other  acts,  and  their  principle, 
2  Smith,  W.  of  N.  ed.  1817.  p.  259. 


See  49  Geo.  3.  c.  98.  64  G.  3. 
c.  36.  Pope,  tit.  248.  as  to  goods 
from  the  East  Indies. 

(3)  For  the  amount  of  the 
drawbacks  therefore  on  the  ex- 
portation of  foreign  goods,  see  the 
schedule  to  59  Geo.  3.  c.  52. 

(4)  Stephani  v.  Burrow,  2 
Anstr.  340. 
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for  the  drawback  is  not  to  be  allowed,  unless  the  goods  are.duly  Eocoungements 
entered  for  exportation  (1).     The  solicitude  of  the  legislature      "^^^^ 
respecting  this  circumstance  has  been  considered  one  proof,  that  ^^^*«^*"« 
they  intended  the  drawback  should  not  be  allowed,  unless  the 
entry  for  exportation  and  that  upon  importation  were  the  same, 
or  in  other  words,  unless  the  article  remained  unaltered.  (2) 

It  is  enacted  by  the  statute  26*  Geo.  3.  c.  59.  that,  in  order  to  joni^  Wmc, 
entitle  the  exporter  of  foreign  wine  to  the  drawback  on  expor- 
tation, it  should  be  necessary  to  observe  particular  regulations 
besides  those  commonly  practised:  the  attendance  of  excise 
officers  is  necessary  at  the  packing  up  of  the  wine,  and  six  or 
twelve  hours  notice  must  be  given  to  them  accordingly;  the 
packages  are  to  be  secured  and  marked  as  the  comn^issioners  of 
excise  shall  direct ;  an  account  is  to  be  taken  by  the  excise 
oflScerSy  which  is  to  be  returned  to  an  officer  at  the  port  of  ex« 
portation ;  notice  must  be  given  to  the  excise  officer  of  time  and 
place  of  shipping  the  wine,  of  the  names  of  the  vessel  and  master, 
of  the  place  to  which  it  is  to  be  shipped,  and  of  the  quantity  and 
description  of  the  wine.  A  variety  of  other  minute  particulars  is  to 
be  observed  on  the  exportation,  as  to  the  form  of  die  bond,  of  the 
oath  and  the  debenture^  and  in  other  respects,  which  it  would  oc- 
cupy too  much  space  to  enumerate  here,  and  for  which  the  rea- 
der is  therefore  referred  to  the  act  of  parliament.  (3)  *  % 

With  respect  to  the  drawback  on  the  exportation  o{ foreign  p^j^ip,  o^^jg 
goodsy  it  has  been  a  general  regulation  ever  since  an  act  passed  must  be  ihipittd 
for  the  consolidation  of  the  customs^  in*  the  year  1787  (4),  that  ^^J^^^ 
the  exporter  shall  not  be  allowed  any  drawback  of  the  duties  of 
customs  paid  upon  the  importation  into  Great  Britain,  nor  receive 
any  repayment  or  allowance  of  the  same^  unless  the  goods  be 
duly,  and  in  the  manner  theretofore  practised,  entered  for  expor- 


(1)  Id. ibid. 27 6. 3.  eld.  8.3. 

(2  Stephani  v.  Burrow, 
2  Anstr.  346.  It  has  been  held, 
th^ttif^oods  are  imported  by  one 
and  shipped  for  exportation  by 
another,  who  sells  to  a  third, 
reserving  the  drawback,  it  is 
lost,  for  the  property  must  not 
be  charged  after  the  shipping  or 
exportation,  Cook  v.  Attorney  Ge- 
neral, Parker,  266.  Com.  Di^. 
Trade  C.  4.    But  see  post.  And  it 


has  been  held,  that  no  drawback  is 
due  for  pepper  unless  exported 
within  the  year,  or  prevented  by 
accident.  Id.  ibid. 

(3)  26  G.  3.  c.  59.  s.  46  to 49  ; 
and  see  59  G.  3.  c.  52.  Pope 
226.  246. 

(4)  27  G.  3.  c.  13.  See  before 
this  act  12  Car.  2.  c.4.  7  G.  1. 
c.  20.  s.  10.  2  Smith  W.  of  N. 
ed.  1817.  259.  b.  4.  c.4.  Com. 
Dig.  Trade,  C.  4. 


22* 


600 


Ommeree  of  Great 


ImpcrtfOkn       [Ch.  11. 


Dnwbtckt. 


EiMoongnaMt*  tfttlon  with  the  proper  .oflSoer  of  customs  (l)^  and  sctoaDy  sfaipped 
^^"^^^  '  on  board  the  vessel  in  which  the  goods  are  intended  to  be  es- 
portedf  within  the  space  cS  three  years  from  the  time  such  goods 
were  originally  imported,  (the  time  of  such  importation  to  be 
accounted  from  the  master^s  report  inwards  of  hb  shqi),  and 
unless  sufficient  proof  be  also  first  made  by  certificate  from  tiie 
proper  officers  of  the  due  entry  and  payment  ofthe  duties  inwards 
npon  such  foreign  goods  {9),  and  by  the  oatk  (2)  or  ftfflwnnAw 
ofthe  merdiants  importing  and  exporting  the  same^veiifying  and 
nffirming  the  truth  thereoG  and  the  name  ot  his  Majesty's  searcher 
or  under-searcher  in  the  port  of  London,  or  of  the  searcher  oT 
^y  other  the  ou^rts,  testifying  the  shipping  thereof  to  be  ex- 
ported, and  unless  such  drawback  be  duly  .claimed  withm  two 
years  after  such  goods  shall  be  shipped  for  exportation.  (S) 


Certificate. 


Otth. 


Ktdte  Draw- 
backi  aod  Hone 
Goods. 
Beer  lod  Ale. 


The  statute  4S  Geo.  S.  c.  69.  s.  U  repealed  all  drawbscb  as 
well  as  duties  of  exdse  in  force  at  the  time  of  passing  that  set, 
and  substituted  others  in  tlieir  stead  (4).  Beer  or  ale  for 
which  the  duty  has  been  paid,  when  exported  to  foreign  parts  ss 
merchandize,  if  above  the  price  of  16  s.  the  barrel,  exdnsiTely 
of  the  duty,  and  not  being  two-penny  ale  mentioned  in  the  7tii 
article  of  the  treaty  of  union  with  Scotland,  is  entitled  to  s 
drawback  of  IS  s.  11  d.  the  barrel  (5)*  In  order  to  obtain  die 
drawback,  it  must  be  exported  and  shipped  ofiTin  the  presence 
of  a  sworn  ganger  or  other  sworn  officer  i^pointed  by  the  com- 
misfiibners  of  excise  (after  notice  given  at  the  excise  office  within 
tibe  limits  of  iirfiich  it  was  brewed,  ofthe  place  whence  it  is  to  be 
shii^>ed),  and  the  ganger  or  officer  is  to  certify  the  quaUti^ 
•hipped  off  to  the  commissioners  and  officers  of  excise  where  the 
entry  ia  made^  whose  duly  il  is,  after  proof  that  the  duties  hate 
been  charged  or  paid,  to  make  the  allowance  or  drawback  for 
the  same  to  the  brewer  within  one  month  after  exportation  (6). 


(1)  2  Anstnither,  353.  ante» 
598,  599. 

(2)  See  Forms,  24.  Mr.  J.Ash. 
Pap.  Books,  82,  83.  Whitmore  ▼. 
FkpilioD,  argued  6th  June  1788. 
It  seeois  to  hate  been  held  iti 
that  case,  that  the  regulations  of 
27  G.  3.  C.13.  8,3.  did  not  apply 
to  the  temporary  allowances  on 
foreign  wines  granted  by  27  G.  3. 
c»31.  as  was  contended  by  fVood 
for  defendants,  and  that  they  might 


be  claimed  though  the  wines  weic 
exported  more  than  three  Jtvi 
after  importation. 

(3)  27  G.  3.  c.13.  S.3.  ?(V^ 
tit.  IK 

(4)  See  the  excise  diawbscb  is 
Ubles  appendu.  Pope,  tit  2A6io 
251. 

(5)  43  6.3.  c.69.  sched-C. 
Pope,  250.  and  see  56  Q.  S.  c  W. 

(6)  1G.3.  c.  7.Pcp^tit.l»3' 
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BefaracBy  dnwbaek  i^  nctived  fat  bear  enteral  for  cKpooctatiai^  BacounccnMau 
in  order  to  obtain  tbe  dravback»tbebfciv«r  or  hif  known  i^nranl)  pocutmi. 
or  the  caqKirtnr  or  hb  known  atrptnt^  $•  the  im^  way  requiroi  X>nwhMiai. 
nnut  take  an  oath  on  the  debenture  before  <»ie  ov  more  df  the 
commimianers  of  eseiae^  or  before  the  proper  colledor  or  other 
officer  of  exdie^  rtatkig  that  the  epedfied  number  of  barreb  of 
strong  beer  waapnt  on  board  the  TMac\>  and  eaqyirted  theron  as 
merchandixe  to  be  spent  begrond  thelieaSf  and  no>  part  thereof  for 
the  ship's  nse^  and  tliat  die  exiase  dmy  has  been  charged  on  the 
beer  as  strong  (1).  Wlton  the  eeqporter  is  not  tho  same  penKm 
ns  brewed  die  becr»  he  must  take  an  oath  that  lo  the  best  of  his 
knowledge  and  belief^  ^  the  above  nientiotted  benreb  of  strong 
beer  were  pat  on  board  the  vessd  and  cxporlad  therein  as  mar* 
chandize  to  be  qpent  begrond  the  seas^  and  that  no  part  of  it  was 
for  the  ship's  use^  and  that  by  the  officer's  certificate  it  appears 
the  beer  was  brewed  by  E.  J.  (ol'snch  a  plaGe)»  common  brewer^ 
and  the  excise  duty  chaiged  on  the  same  ea  strong  beer"  (2). 
The  officers  of  customs  are  to  charge  every  master  of  any  vessel 
in  his  victualling  bill^  with  such  a  quantity  of  strong  beer  or  ale 
as  such  a  number  of  men  are  used  to  vpeoA  in  a  voyage  of  the 
same  nature  as  that  on  which  the  ship  is  bounds  in  respect  of  which 
quandty  no  drawback  is  allowed.  AVhen  the  necessary  requi- 
sites have  been  oompUed  wtd^  dm  exporter  has  a  right  to  require 
that  he  should  be  admitted  to  take  the  oadis  in  order  to  obtain 
the  drawback,  and  without  being  subject  to  any  deduction  in 
respect  of  the  beer  to  be  charged  in  the  victualling  bill  of  the 
master  &r  the  consumption  of  the  voyage^  on  which  it  is  pro- 
vided, as  before  observed^  diat  no  drawback  is  to  be  allowed* 
A  decision  took  place  on  this  subject  a  few  years  ago  in  the 
court  of  king^s  bench,  when  a  rule  was  obtained  for  a  writ  of 
mandamus  to  compd  the  collector  of  excise  for  the  port  of 
Liverpool  to  administer  to  a  Mr.  Palon  the  oath  just  mentioned^ 
and  dierenpon  to  allow  or  repay  the  excise  duty  on  five  barrels 
of  strong  beer  exported  in  the  ship  Irlam,  George  Kenzar  master. 
This  qpplicatian  was  made  on  behalf  of  Gladston  and  Paton, 
Brewers  at  Liverpool,  the  shippers  of  the  beer,  on  which  tbe  duty 
had  been  before  paid,  and  whicbwas  shipped  for  e^cportation  to 
Barbadoes.    Tie  olgeetion  made  was  that  die  whole  qventity  of 


> 


(1)  38  G.  3.  c.  $4.  s.  4.  Fope»  nslt  wbieh  has  pAid  the  dutj,  and 

1 93.  and  see  odier  forms  Reg.  ibid,  the  place  of  brewing,  &c. 

and  see  other  relations  59  0. 3.  (2)  38  G.  3.  c.  d4.    s.  4.  Fbpe, 

c.  53.  8. 15.  which  require  an  oath  Ut.  193. 
that  the  beer  was  brewed  from 
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Encouragements  beer  shipped  on  board  the  Irlam^  was  no  more  than  adequate  to 
xporu  on.     ^^  consumption  of  the  crew  during  the  voyage.    The  general 

D>.^Uicks.        question  raised  was,  whether  the  oflSoers  of  excise  were  warranted 

in  refusing  the  drawback  to  any  general  shippers  erf*  beer  on 
board  a  certain  ship  until  a  suflScient  quantity  had  been  shipped 
by  the  master  for  the  consumption  of  the  voyage,  on  which  no 
drawback  was  allowed^  or  until  the  master  should  have  paid  tbe 
duty  on  such  quantity  ?    This  question  had  not  before  occoned 
in  the  port  of  Liverpool;  but  it  appeared  fit>m  the  aflSdavits  of 
several  of  the  excise  officers  in  the  port  of  London,  that  it  bad 
always  been  the   invariable  practice  there,  upon  making  out 
debentures  for  the  drawback  on  strong  beer  exported,  to  deduct 
from  the  total  quanti^  of  strong  beer  shipped  in  any  ship  going 
from  the  port  of  London  to  the  West  Indies,  to  be  exported  as 
merchandize,  a  certain  quantity  of  the  said  beer  for  the  stores  of 
the  ship  to  be  spent  on  the  voyage,  unless  a  sufficient  quantity 
(which  was  estimated  in  prc^rtion  to  the  number  of  persons 
on  board)  was  shipped  as  stores ;  and  to  make  out  the  deben* 
ture   tor   the    drawback  only  upon  the  residue,  apportioning 
it  amongst  the  different  shippers.     This  practice  appeared  to 
have  originated  with  a  view  to  obviate  fraud  in  the  master  ship- 
ping his  beer  as  merchandize  for  exportation  and  ioreign  coo- 
sumption,  in  order  to  get  the  drawback,  and  afterwarda  using  it 
as  sea  stores.     The  court,  however,  reprobated  the  practice,  sod 
held  that  the  exporter  of  beer  was  entitled  to  a  drawback  in 
respect  of  the  whole  quantity  shipped  for  exportation,  without 
any  deduction  in  respect  of  the  quantity  to  be  consumed  in 
the   vessel.     Lord  EUenborough,  Chief  Justice,  said,  this  beer 
has  been  shipped  for  exportation,  and  therefore  is  within  the 
terms  of  the  act.     It  is  said,  however,  that  the  officers  find  a 
difficulty  in  charging  the  master  with  the  duty ;  but  they  must 
recover  from  the  master  what  they  are  entitled  to  recover,  and 
cannot,  in  order  to  obviate  tliis  difficulty,  take  the  beer  of  oue 
person  to  pay  the  duty  of  another :  Does  not  the  right  to  tbe 
drawback  attach  on  shipping  the  beer  on  board  ?   And  if  the 
master  afterwards  use  it  on  board,  that  cannot  divest  the  r^bt 
of  the  shi[^r  to  the  drawback.     It  would  require  an  expretf 
provision  to  make  him  liable  for  the  duty.     It  appears  to  me 
that  the  practice  applies  solely  to  the  beer  shipped  by  the  captaini 
but  does  not  apply  to  a  distinct  quantity  shipped  by  a  general 
shipper.     I  cannot  see  why  the  officers  should  not  charge  tbe 
master  in  the  victualling  bill  with  so  much  duty  as ,  he  is  likely  to 
consume  of  the  beer  shipped  by  others.     Mn  Justice  Bayl^y 
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said,  the  officers  may  prevent  the  master  from  clearing  out,  Encouragements 
unless  he  pays  all  flie  duties  that  he  is  bound  to  pay.     The  con-  ^      po  *     - 
strucdon  now  put  on  the  act  is,  that  no  person  is  entitled  to  the  l^*^*'^^- 
drawback  on  beer  shipped  for  exportation,  until  the  duty  is  paid 
by  the  master  upon  a  quantity  equal  to  the  supposed  consump- 
tion of  the  crew  on  board.  ( 1 ) 

The  exporter  of  cider  and  perry  by  way  of  merchandize  must,  Cider  and  Petry. 
in  order  to  obtain  the  drawback,  give  sufficient  security  before 
the  shipping  thereof,  that  it  shall  be  shipped  and  exported,  and 
not  relanded;  the  security  is   to  be  given  to  the  collector  of 
customs  at  the  port  of  exportation  in  his  majesty's  name  (2). 
The  exporter  must  also  produce  a  certificate  from  the  collector 
who  received  the  duty  of  such  cider  or  perry,   that  the  duty  has 
been  paid ;  and  make  oath  before  the  officer  or  collector,  th^ 
the  cider  or  perry  is  the  same  as'  that  mentioned  in  the  certificate; 
thereupon  the  collector  or  chief  officer  of  the  port  of  exporta- 
tion is  to  give  to  the  exporter  a  certificate  or  debefititre  expressing 
the  true  quantity  of  the  cider  or  perry  so  exported  or  'Shipped 
for  exportation ;  which  certificate  or  debenture,  being  produced 
to  the  collector  or  other  officer  appointed  to  receive  the  duty  in 
the  place  where  the  cider  or  perry  was  exported,  it  is  his  office 
to  pay  the  duty  to  the  exporter ;  and  in  case  the  collector  or 
other  officer  shall  not  have  any  money  in  their  hands  arising 
by  the  duties  on  cider  and  perry  to  pay  the  same,  then  th^ 
commissioners  appointed  for  executing  the  4  Gieo.  I.  are  r^-^ 
quired   to  pay  the  same  out  of  the  duties  arising  by  that  act. 
Before  the  exporter  can  receive  the  drawback  on  cider  entei^ 
for  exportation,    he  or  his  servant    must    make   oath  on  the 
debenture^  before  one  of  the  commissioners,  or  an  Excise  coL> 
lector  or  officer,  that  to  the  best  of  his  knowledge  and  belief 
the  cider  was  put  on  board  the  vessel,  and  exported  therein  as 
merchandize  to  be  spent  beyond  the  sea,  and  no  part  of  it  for 
the  ship's  use,  and  that  the  duties  of  excise  have  been  charged^ 
and  have  not  been  repaid.  (3) 


(1)  The  King  v.  Cookson,  16 
East.  376. 

(2)  4  G.  1.  c.  3.  8. 8.  Pope,  213. 
GoImIs  forfeited  on  relandmg,  be- 
sides penalty  of  bond.  s.  9.  Inten- 
tion not  to  export  causes  a  forfei- 
ture. See  ante. 

(3)  38  G.  3.  c.  58.  s.  5.  Pope, 
tit.  193.    The  regulations  as  to 


drawback  on  export  of  hncks  are 
similar.  Proof,  on  oath,  that  the 
duties  are  paid  or  secured,  enables 
the  collector  to  give  a  certificate  of 
quantity  and  duty,  on  production 
thereof,  and  oath  by  exporter  of 
identity,  the  collector  of  the  port 
'  gives  a  debenture,  on  production 
of  which  the  drawback  b  paid. 


60* 
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of  Sipocttcioii. 
StpofftBood. 


On  tbe  exportotion  of  glau  k  isa*  required  \3(f  die  ftacnte 
86  Gcxv  S.  c*  77»  that  ia  order  to  obtein  the  die9Kback»  thfi  cii;r 
portei  «boiild«  l)efore  the  ^hipneot  oC  tbA  g^it  gi^  «ifficieDt 
•ecurily^  (ta  he  taken  b;  the  exeist  oAoer  in  hia  vuye^tjfs 
nam^  in  treble  the  Talue  of  die  duQ  intended  ta  be  diavi 
back,  that  the  pardcular  quantity  of  glaai  mtmdfA  to  he  ea« 
ported  should  be  shipped  and  exported^  and  should  not  be 
unshipped)  unloadedi^or  laid  on  lan4>  or  put  o^  bqardan;  odier 
vessel  in  Oreat  Britain^  eseept  vi  a  case  of  shipvveck  or  other 
unavoidable  accidenit  (8).    On  a.  scire  fimaa  beKRg  bioiig^  on 


'¥9^ 


^w» 


24  Q,  a.  seas*  a*  cU.   a.  18. 
PcHM»dt.l96.  850. 

The  drawbscks  on  hides  and 
skins,  boots  and  shoetSa  &c.;&c. 
•9S  reguktod  by  Ibe  stat.  56  0. 3^ 
c.  110.  9  Abd.  o«  11.  s«  39  to  44. 
Pope.  250.      Where   a  general 
merchant  undertook  without  re- 
ward to  eater  a  parcel  of  leather 
goods  for  ano^r,  and  made  the 
entrv  of  two  cases,  one  of  which 
was  his  own,  under  the  denomina- 
tion of  wrought  leather  instead  of 
dressed  leather,  which  it  ought  So 
have  been,  and   the  cases  were 
sdzed,  it  was  held  tbiit  as  he  had 
taken  the  same  care  of  the  goods 
which  he  had  agreed  to  enter  as 
if  his  own,  aad  had  net  reeeived 
any  reward,  and  was  not  of  a  pio« 
fession  or  employment  which  im- 
plied skin  in  what  he  had  under- 
tsken,  he  was  not  Usble  to  an  ao^ 
tion  for   the  mistake.  Shiells  y. 
Blackhume,  1  Hen.  Bla.  15& 

The  drawback  on  linens  is  ffo- 
veraed  by  lOAnu.  c.  19.  s.  M. 
to  96.  (trausfeKed  to  the  excise  by 

25  G.  3.  Ct  74.  s«  1 6.:  but  by  order 
'  of  the  Board  of  Customs,  dated 

8th  August  1785,  the  goods  are 
neyerthslets  to  ba  eateied  out- 
wardSf  and  inspected  by  the  officers 
of  customs).  And  see  ss  to  stamp, 
&c  sec.  97,  8.  and  12  Ann.  st.  2. 
c«  19.  s«  15.  and  5  G.  1.  c.  11. 
s.  15. ;  on  linens,  cottons,  &c.  by 
25  G.  3.  c.  72.  s.  28. ;  on  silks,  by 
25  G.3.  c.  74.  s.  19.  Pope,  210. 
The  drawback  on  paper  is  r^u- 


latod  by  slat.  Itf  Abd.  o.  19«  a.57. 
to  59^ ;  on  paper  made  in  Qiest 
firitain  by  34  G.  3.  c  20.  s.  28, 
99,  30.  S3.  Pope,  212.  tit.Piiper. 
Wmu|^  ptaSa  bscams  eali- 
ded  to  a  drawback  by  tbe^  sts^ 

25  G<t  3*  c«  64.  s.  3«  It  was  a.- 
tended  to  all  manufiictured  pktSi 
whether  inteaded  as  H^eichandise 
or  not,  by  stat.  52  G^  3.  e.  59.  oa 
certain  conditions*    Pope«  213. 

The  drawback  on  rum  and  other 
spirits  is  regulated  by  the  stst  3S 
G.  2.  0.28.  a.&  9,  10.  196.3. 
e.  22.  s.  7.  made  perpetual  t^  42 
G.  3.  c.  20. ;  snd  as  to  the  sixs  of 
the  casks,  see  the  modern  proviuon 
of  the  57  G.  3.  o.  123.  a.  II. 
Pope,  219. 

Xio  is  free  from  du^  on  export- 
ation  under  30  G.  3.  c  4.  s.  1,2. 
Bmm,  222; 

Tobaoco  ia  sukject  to  wieusit- 
gulations  on  ei^ortation,  in  ortkr 
to  obtun  the  drawback,  by  29  G.3. 
c  68.  s.  127,  &o.  Pope,  223. 

Ibrsiau  wine  is  eotttkd  la  a 
drawback  under  the  oonditioas  io 

26  G.  3.  c,  59.  s.  46.  50.  Wine 
for  naval  officers,  33  G.  3.  c48. 
s.l.  45G.3.e.45.  53G.3Le.44. 

(1)  See  the  iq[ulatk»s  as  to 
drawback  ou  glass,  26  a  3. 
c77.  S.3.  55G.3.  sul3.  s.3. 
7,  8,  9»  10.  54  G.  3.  o.  97.  «•  6. 
52  G. 3.  C.77.  s.  5  to  10.  566.3. 
c  108.  s.3  to  7.  58 G. 3.  c 33. 
17  G.  3.  C.39.  S.S7.  510.3. 
c.  69.  s.  41.  Pope,  tit.  205. 

(2)  26 G. 3.  c.77.  s.3. 


dh.ll.]  a$td  'Ertpottatim^  BotmHes^  DrawbackSj  S^c.  dOS 


a  tMdirhldilttd  bMti  tidRn  by  vittoe  oPilie  stattute,  die  dcsfendimt  Encoung 
pleBiied  A»t  two  ptmcheons  (vAiich  formed  part  of  the  goods,  fot  "^^J^"^"- 
dieidi^pm^tdfwhich  thebond wae conditioned),  faadbeen regulaily  i>nwbacks. 
fihipped&ocotdiligtodibact— ttQd  thathew&s  about  tohavei^ipped 
the  retnaladier  of  die  glass,  but  that  before  lie  could  accomplish 
Ids  puipoBe,  the  oftcei^  attending  the  shipment  came  on  board 
iht  vessel,  ond  after  examining  part  of  the  glass  caused  die 
(Mttt  duppedtobe  relanded,  and  die  whole  of  die  glass,  to  be 
ttnpjuSced ;  that  it  was  seized  and  not  restored  to  him  by  the 
cxwmlssioners  dH  long  afterwards,  and  that  so  he  had  been 
fnieveMed  from  shipping  and  exporting  the  glass,  according  to  ' 
tfie  condition  of  the  bond.    It  was  determined  that  the  &ct$ 
pteBdsd  by  the  defetidatit  constituted  a  sufficient  excuse  for  not 
alupping  and  istpotdng  the  goods,  and  that  though  an  intention 
to  defraud  ihe  revenue  by  shipping  improper  goods  with  the 
ighsfl^  as  Well  as  by  dipping  a  less  quantity  than  had  been  al- 
leged in  the  notice,  was  suggested  in  die  replication  no  answer 
WIS  given  to  the  defendants  plea  (1).    The  difficulty  experienced 
in  this  case^  on  the  part  of  the  Crown,  arose  from  the  form  in 
"wfaidi  the  bond  was  taken ;  no  time  was  limited  with  which  die 
shipping  and  exportation  of  the  goods  should  take  place ;  and  a 
restate  has  been  lately  passed  to  remedy  the  defect.  It  is  now  part 
of  the  condition,  tha:t  the  glass  shall  be  shipped  within  one 
^DMmdi  next  after  Ae  date  of  the  security,  although  it  is  lawful 
ihr  tbe  commissioners  of  excise,  on  being  satisfied  that   the 
diipping  of  the  glass  within  the  time  specified  in  the  condition, 
lias  bean  prevented  by  unavoidable  accident,  to  give  ftirther 
time,  not  exceeding  three  months,  for  that  purpose ;  and  such  an 
indulgence  will  not  extend  or  vary  the  effect  of  the  instrument^ 
unless  the  commissioners  in  their  discretion  shall  forbear  to  put 
the  bond  in  suit  for  a  breach  of  the  condition  (2). 


tifery  person  intending  to  export  goods,  in  respect  of  which  Modes  of  sup- 
atty  drMaek  of  excise  may  become  payable,  ia  required  to  DmUck  oa" 
give  to  dieproper  officer  of  exdse  of  the  poxtwliere  the  same^ihall  McimbWGoodi. 
besfafpped,  six  hours  at  least  before  the  shipment  is  made^  a  notice 
•tfieieofm  writing,  in  which  notice  shall  be  specified  the  number 
ofpadeages  intended  to  be  shipped,  with  their  respective  marks 
iMd  mtmbers^  and  die  quantity  (S)  and  ^ality  of  the  goods  con- 
taised  in  eadi  sucli  paduige^  and  die  rate  and  amount  6f  the 


(1)  Attorney  General  v.  Pole,        (3)  Wilson  v.  Suttdo,  3  Aostr. 
1  Price,  389.  444.  on  corn  bounty. 

(2)55Q.  3.  c.  113.  S.7. 
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Encoui-agementt  duty  paid  thereon,   and  shall  also  specify  the  quay  Ot  plaoi 

of  Exportation.  ,  ,«  jj  «.  jr  fL 

^  where  such  packages  and  goods  are  lyings  and  from  wuidi 

DravbMlu.         g^^l|  goods  intended  to  be  shipped,  and  die  time  when  sodi 

shipment  is  intended  to  take  place,  and  the  name  of  die  veasd 
in  which  the  same  are  intended  to  be  shipped  and  exportedj 
and  of  the  master  or  commander  thereof,  and  of  the  pardcular 
place  to  which  such  goods  are  intended  to  be  exported,  and 
also  the  place  or  situation  of  the  port  in  which  such  vessel  shall 
then  lie  and  may  be  found ;  and  if  any  goods  shall  be  shipped 
for  exportation  without  such  notice  being  so  given^  or  without 
such  officer  having  been  allowed  an  opportimi^  of  inqpectiog 
and  examining  the  same  in  consequence  of  such  notice,  or  if 
such  person  shall  not,  after  the  expiration  of  such  six  hours,  v 
after  the  officer  has  finished  his  examination  of  the  goods,  ship 
them  with  all  due  diligence  and  without  any  unnecessary  delay, 
no  drawback  shall  be  payable  in  respect  thereof  ( 1  )•  The  nodoe 
must  state,  as  pait  of  the  description  of  the  goods,  the  rate  and 
amount  of  the  duty  paid  on  the  goods,  as  well  as  of  the  draw- 
back claimed  on  the  exportation,  and  the  value  of  the  goods  if 
sold  for  home  consumption ;  and  no  drawback  is  to  be  paid  on 
goods  packed  or  shipped  for  exportation  of  so  unmerchantable 
a  quality  as  not  to  be  worth  at  least  the  duty  of  excise  chaijieable 
or  sworn,  or  stated  in  the  notice  of  shipping  the  goods,  to  have 
been  paid  thereon,  if  sold  for  home  consumption  (2).  If,  upon  the 
examination  of  the  goods  by  an  excise  officer,  they  are  found  to 
vary  ftom  the  description  in  the  notice,  as  if  too  large  an  excise 
drawback  has  been  claimed,  or  the  king  has  bc^en  in  any  respect 
defrauded,  the  goods  are  forfeited  and  liable  to  be  seized,  and 
the  person  who  entered  them  for  exportation,  knowing  thereof, 
is  also  to  forfeit  for  each  offence  treble  the  value  of  the  goods,  or 
1^100  for  each  package,  at  the  election  of  the  commissioners  of 
excise,  to  be  signified  in  the  information  filed  for  the  recovery  of 
the  penalty  (8).  In  every  case  where  a  notibe  is  given  of  ship- 
ping any  goods  for  exportation  on  drawback,  it  is  lawful  for  an 
officer  of  excise  to  open  any  of  the  packages  mentioned  in  the 
notice^  and  unpack  and  examine  the  contents  thereof,  and  the 
exporter  shall,  on  the  request  of  the  officer,  repack  the  goods, 
unless  he  choose  to  receive  them  back  unpacked  in  the  presence 
of  the  officer  of  excise,  in  order  that  they  may  be  secured  and 
sealed  as  by  law  is  required  for  goods  packed  for  exportation 
on  drawback,  he  being  afterwards  allowed  and  paid  by  the  com- 


(1)  56  G.  3.  c.  104.  s.  25.  Pope,         (3)  ^Q  G.  3.    c.  104.  ».2«. 
tit.  10,  rule  44.  Pope,  tit.  10.  rdlc  45.  Vide  Wilson 

(2)  57  a  Zm  c.  87.  8.  10.  Sutton,  2  Aastr.  444. 
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missioDersofeKcise  any  reaaonable  expences  of  such  repacking,  Encoangements 
and  shall  either  forthwith  ship  the  same,  under  the  before-m^n-  P°^"<»* 
tioned  notice^  or  give  a  fresh  notice  for  that  purpose,  as  the  oc-  Dniwbtcks. 
casion  may  require  ( 1 ).  Where  notice  has  been  given  for  shipping 
any  goods  fin*  exportation^  upon  drawback,  if  any  other  goods 
are  shipped  in  the  place  of  those  of  which  notice  has  been  given, 
or  if  any  of  those  goods  are  relanded  in  Great  Britain  (except  in 
a  case  of  shipwreck  or  other  unavoidable  accident)^  without  pay- 
ment of  the  duties  imposed  on  the  importation  of  goods  of  the 
like  kind,  all  such  goods,  with  the  packages  containing  the  same^ 
and  the  vessel  from  which  they  may  be  unshipped,  are  forfeited, 
.and  the  offender  also  incurs  a  forfeiture  of  j£200,  or  treble  the 
value  of  the  goods,'  at  the  election  of  his  majesty's  attorney  ge- 
neral or  the  person  suing ;  and  such  penalty  is  to  be  in  addition 
to  the  penalty  of  ^e  bond  given  on  the  shipment  of  any  of  such 
goods  for  esqportation,  and  over  and  above- all  other  forfeitures 
and  penalties  (2).  The  conditions  annexed  to  the  allowance  of 
drawbacks  have  two  principal  objects ;  viz.  first  to  prevent  a 
drawback  from  being  given  when  no  duty  has  been  already  paid 
on  the  goods ;  and  secondly^  to  prevent  the  goods  from  being 
relanded  after  a  drawback  has  been  allowed  on  their  being 
•hipped  for  exportation. 

• 

Goods  on  n^hich  a  drawback  or  bounty  is  payable,  can  only  be  Licence  to 
put  on  board  by  persons  licensed  for  that  purpose.    No  goods      ^^^^ 
entitled  to  either  drawback,  bounty,  or  premium,  can  be  carried 
or  put  on  board  a  vessel  for  exportation  to  foreign  parts  by  any 
person  whatever,  (except  the  proper  officers  of  the  revenue,) 
but  by  such  persons  as  shall  be  authorized  for  that  purpose  by  .  ^ 

licence  under  the  hands  of  the  commissioners  of  the  customs, 
who  are  to  require  such  security  as  they  may  deem  necessary, 
by  bond  or  otherwise,  to  be  given  by  the  persons  to  whom  they 
shall  grant  such  licence,  for  the  actual  delivery  of  the  whole  of 
the  goods  on  board  such  vessel  to  the  officers  of  the  revenue 
stationed  on  board,  and  for  the  &ithful  and  incorrupt  dealing  in 
every  respect  of  such  persons  in  regard  to  the  goods.  The  persons 
licensed,  upon  carrying  the  goods  on  board,  must  give  clear  and 
full  information  thereof  in  writing  to  the  master  of  the  vessel,  for 
better  enabling  the  master  to  give  the  notice  required  by  the  act 
of  parliament  (3)  before  he  clears  out  with  drawback  or  bounty 

^^'■~' I  ■  i«..i  ■II.  I  .  .1.  !■■  m^^m^m^^^^mm      —     ,        y" 

(1)  57  G.  3.  c.  87.  3.  11.  tit.  10.  rule  48. 

(2)  57  G.  3.  c.  87.  ».  12.  Pope,         (3)  26  G.  3.  c.  40.  s.  20. 


(if  BipdTtitioo. 


eustOBtt^  caimot  be  withdrswa  by  tbem  or  the  operation  of  k 
in  any  muner  obstructed,  unleiB  eidier  thie  persons  to  wbom 
euch ficenoe  has  been  granted^  or  some  otherperson  emplojwdfaj 
them,  and  widi  their  prtTitf  or  consenti  shall  commit  some  act 
agamst  any  law  to  secure  the  re?oiue  of  customs  or  excise,  and 
shall  be  convicted  thereof,  in  which  case  the  oommissinners 
are  to  withdraw  the  licence  (1).  The  commissioners  ofcasSonaK 
are  to  grant  such  licence  to  every  person  who  is  by  law  entitlad 
to  cany  or  put  on  board  sudi  goods,  and  who  shaU  give  soch 
lecnrity  as  the  commissioners  shall  deem  necessary,  and  to  no 
edierperson.  (8) 


R«>»<^-  It  would  of  course  defeatthe  object  of  allowing  drawbacks 

and  bounties,  if  goods  on  which  a  bounty  or  drawback  has  been 
l^ven  could  be  landed  again  in  Great  Briteun,  instead  of  being 
really  exported  to  some  foreign  country.  It  is  said  that  some 
.  drawbacks,  particularly  those  upon  tobacco,  have  been  abused 
in  this  manner,  and  hove  given  oocaaon  to  many  frauds^ 
equally  hurtful  to  the  revenue  and  to  tiie  fair  trader  (8)  •  Acoord- 
ingly  many  provisions  have  been  made  with  a  view  to  secure 
the  exportation  of  the  goods.  No  entry  can  pass^  ncn:  any 
debenture  be  made  out  upon  the  exportation  of  goods  (4) 
entitled  either  to  dnmbaek  or  bounty  upon  eiqxnrtation,  but  in 
the  name  of  the  real  owners  of  the  goods,  if  any  of  them  are 
resident  in  Gfreat  Britain ;  and  before  such  owners  receive 
the  drawbadt  or  boun^,  or  any  allowance  to  whidi  the 
goods  may  be  entitled,  one  or  more  ct  them,  (and  not  any 
Otth  of  OwQw  broker  or  agent  on  their  behalf,)  must  reaifyf  by  oath  upon  the 
lufendiiif.        .debenture,  their  being  the  real  owners  of  the  goods,  and  also 

that  die  goods  are  really  and  bon&  fide  exported  to  foreign  parts^ 
and  have  not  been  relanded  in  Great  Britain :  provided  that 
sttdi  real  owners,  if  diey  have  not  purchased  or  obtained  a 
rigjht  to  or  property  in  the  drawback  to  whidi  the  goods  are 
entitled,  shaO  at  die  time  they  are  entered  fi)r  ei^rtation^ 
admowledge  in  writing  under  their  hands  upon  the  entiy,  the 
persons  who  are  aidtled  to  sudi  drawbadc,  and  such  persons^ 
tffter  the  requisites  of  the  act  of  parliament  are  fully  complied 

ri)  36  G.  3.  c  40.  s.  20.  nane  of  these  rsgulations  are  to 

(2)  26  G.  3.  e.  40.  s.  21.  Pope,  extend  to  the  exportation  of  beer ; 
tit.  10.  rule  62.  but  beer  is  to  be  exported  acoorek 

(3)  Smith  W.  of  N.  b.  4.  c.  6.  ing  to  the  laws  wbica  were  in  force 

(4)  By  27  G.  3.  c.  31.  s.  24.  bsfere  the  psssiog  of  the  act. 
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with}  may  recd?e  such  drawback,  and  their  receipt  upon  the  EnooungemfBtt 
debenture  shall  be  a  discharge^  (1).   And  the  agent  of  a  corpo*        **" 
ration  oi"  company,  trading  by  a  joint  stock,  is  alk)wed  to  make  l''**^*'*^- 
oath  in  the  manner  allowed  by  law,  to  entitle  the  corporation  or 
company  to  obtain  a  drawback*    And  any  proprietors  of  lands 
in  any  of  his  Majesty's  plantations,  or  any  person  whatever,  \& 
allowed  to  eiq)ort  any  goods  from  any  place  other  than  that  at 
which  they  reside,  if  such  persons  reside  at  a  greater  distance 
tlian  20  miles  from  sudi  place;  and  any  persons  whatever  are  also 
allowed  to  export  from  any  place  other  than  that  at  which  they 
reside^  any  goods  whatsoev^er  of  British  manu&cture,  being  the 
pioperty  of  such  persons^  by  and  in  the  name  of  an  agent;  and 
such  agent  is  authorized  to  do  every  thing  to  entitle  the  real 
proprietors  of  the  goods  to  every  bounty^  drawback  or  allowance 
due  by  law  upon  the  exportation  of  such  goods,  and  to  recover 
tliesame^  inasfidl  and  an^)le  a  manner  as  if  the  real  proprietors 
were  to  act  therein.     Provided  such  agent  shall  testify  on  oath 
on  the  back  of  the  debenture,  besides  what  is  already  by  law 
required  to  be  testified  on  oath  before  the  collector  or  controller 
or  other  chief  officer  of  the  customs,  the  names  of  the  real  pro- 
prietors of  goods  and  their  known  place  of  abode,  and  shall,  if 
required  by  the  collector  or  controller,  or  other  chief  officer, 
give  good  and  sufficient  reason  fi)r  his  knowledge  of  the  place  to 
wUch  die  goods  are  intended  to  be  eiqxMted  (2).    The  statute  ftAliBdnvDraww 
8  Ann.  c.  1S.(S)  provides  that  in  case  foreign  goods  contained        ^'^^* 
in  any  certificate,  whereiqKm  a  drawback  is  to  be  made,  or 
wiiereupon  any  ddieoture  is  to  be  nuule  out  Sat  such  drawback^ 
shall  not  be  reslly  and  bona  fide  shipped  and  eiqiorted  (the  dan- 
ger of  the  seas  and  enemies  excepted),  or  shall  be  landed  i^^ 
in  any  p^rt  of  Great  Britain,  unless  in  case  of  distress  to  save  the 
goods  Iran  perishing  which  shall  be  presently  made  known  to 
the  persons  in  the  management  of  the  customs,  or  the  principal 
officers  of  the  port,  thai  not  only  all  such  certificate  goods  dball 
befi>rfeited^  but  also  all  the  persons  (being  the  exporters  or  any 
others)  who  shall  bring  back  or  cause  to  be  relanded  such  cer- 

(1 )  See  Cook  v.  Attorney  Gene*  by  the  26  6. 3.  on  the  exportation 
ral,  Parker  266.  Com.  Dig.  Trade,  thereof  are  to  be  taken  before  the 
C.  4.  ante.  excise  officer ;    and   see  Postle- 

(2)  26G.3.  c40.  s.  18.  Pope,  thwaite's  Dictionary,  tit.  Deben- 
tic  10.  r.  62.    By  27  G.  3.  c.  81.  ture. 

8.  25.  in  all  cases  vvhere  any  goods        (3)  8  Ann.  c.  13.   s.  16.    See 

intended    to   be  exp<Mted   upon  43  G.  3.   c.  132.  s.^.|    and  see 

drawback  or  bounty  are  subject  to  s.  17-  of  8  Ann.  as  to  oSosrt  ooli* 

anydutyof  excise^theoatbs  rafuired  Bi?ing. 
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Eiicoiiragementt   tificate  cjoods.  Of  any  of  tlicR^  in  any  part  of  Great  Britain,  or 

c.f  KiiKtjtatioii.      ,  .    \  ^1  •  J  •  1  •       •        ^-i  • 

be  assisting  or  otherwise  concerned  m  unshipping  the  s&me,  or 
Dr.iwbaciw.  ^q  whosc  hands  the  same  shall  knowingly  come  after  the  unship- 
ping thereof  or  by  whose  privity,  know^ledgc  or  direction  the 
goods  or  any  part  thereof  ^hall  berelanded,  shall  forfeit  double 
the  amount  of  the  drawback  for  such  goods,  together  with  the 
vessel  and  boats,  and  all  the  horses  and  carriages  made  use  of  in 
conveying  the  same,  to  be  recovered  at  any  time  within  five 
years  after  the  commission  of  the  offence.  (1) 

^•'"  '"^5  T^raw-  ^  hcavy  penalty  is  incurred  by  landing  goods  in  the  plantations, 
i>Um Hi.  m.  wheu  they  have  been  entered  for  other  places,  in  order  to  ob- 
tain a  drawback.  The  statute  4  Geo.  3.  c.  15.  s.  16.  enacts,  that 
if  any  person  shall  enter  goods  for  exportation  to  parts  beyond 
the  spasi  other  than  to  the  British  plantations  in  America,  in 
order  to  obtain  any  drawback  not  allowed  by  that  act  upon  the 
exportation  of  such  goods  to  the  plantations,  and  the  goods  shall 
nevertheless  be  carried  to  any  British  plantation  in  America, 
and  landed  there,  the  drawback  shall  be  f(^feited,  and  the  ex- 
porter as  well  as  the  master  of  the  vessel  shall  forfeit  double  the 
amoimt  of  the  drawback  and  treble  the  value  of  the  goods.  (2) 

Certificate  (f  It  is  enacted  by  th^  stat.  26  Geo.  3.  c.  40.  that  no  bounty  of 

iiiiernsey,\c.  premium  shall  be  paid  upon  any  goods  exported  from  this  king- 
dom to  Ireland  (3) ;  and  no  drawback,  bounty  or  premium  shall 
be  paid  upon  any  goods  whatever  exported  from  this  kingdom  to 
the  islands  of  Guernsey  or  Jersey,  nor  any  debenture  be  made 
out  for  such  drawback,  bounty,  or  premium,  until  a  certificate 
shall  be  produced  under  the  hands  and  seals  of  the  collector^ 
controller,  and  surveyor  of  customs,  or  any  two  of  them,  belong- 
ing to  such  port  in  Ireland,  or  from  the  register  of  certificates 
ot  other  chief  officer  of  customs  in  the  said  islands  of  Guernsej' 
ox  Jersey,  as  such  goods  shall  have  been  respectively  landed  at, 
certifying  that  the  goods  have  been  duly  landed  there.  (4) 

Bounty  and  Doubts  have   cxisted  as   to   the   time  when   the  right  to  a 

Drawback,  Time  bountv  on  exportation  is  vested  in  the  exporter.      The  statute 

when  payable,  *>  tr  tr 


and  Decisions. 


(1)  As  to  a  mere  intention  to  title  10.  rule  43: 

reland  being  a  violation  of  this  (3)  By  the  act  of  union,  39  & 

law,     see    Wilson    v.    Saunders,  40  G.  3.  c.  67.  bounties  on  Irish 

1  Bos.  &  Pul.  267.  and  Forrest's  goods  are  to  cease. 

Rep.  55.  and  ante.  (4)  26  G.  3.  c.  40.  s.  19.  Pop^' 

(2)  4G.3.  c.  15.  s.  16.    Pope,  tit.  10.  ruleS:^ 
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53  Geo.  S.  c.  105.,  which  was  passed  to  remedy  these  doubts,  EiwMrageraeiiti 
enacts,  that  such  right  shall  be  deeifled  to  attach  as  soon  as 
any  goods  shall  be  shipped  on  board  the  vessel  in  which  such  dwwSSou* 
goods  shall  be  laden  for  exportation,  and  shall  be  afterwards 
duly  exported  (1).  When  on  the  exportation  of  com  a  notice 
was  given  to  the  officer  of  the  customs  that  the  exporter  intended 
to  ship  1100  quarters  of  British  wheat,  by  virtue  of  the  statute 
81  Geo.  3.  c.  SO.,  and  one  bushel  was  immediately  put  on 
board ;  but  the  remainder  of  the  quantity  on  which  the  bounty 
was  claimed^  which  amounted  to  989  quarters,  instead  of  1100 
quarters,  as  specified  in  the  notice,  was  not  put  on  board  till  ten 
days  afterwards ;  it  was  held  in  the  court  of  exchequer  that  the 
whole  quantity  put  on  board  within  the  ten  days  was  entitled 
to  the  bounty,  it  having  been  found  by  the  jury  that  the  ship- 
ment of  the  one  bushel  was  a  bona  fide  beginning  to  ship  the  com 
with  intent  to  load  the  rest  at  a  subsequent  time  (2).  When  a 
drawback  is  payable  on  exportation^  it  appears  that  the  master 
ef  the  vessel  cannot  entitle  himself  to  the  drawback  without  pro- 
ducing the  clearing  note,  which  is  the  last  document  that  he  re- 
ceives; and  on  an  exportation  fix>m  London  it  is  not  given  to 
the  master  till  after  he  has  delivered  all  necessary  papers  at 
Gravesend :  so  that  an  exportation  firom  London  is  not  com- 
plete until  the  ship  has  cleared  at  Gravesend  (3) :  and  when  a 
licence  was  granted  by  the  crown  for  exporting  a  cargo  on  any 
day  before  the  10th  September^  and  the  ship  cleared  at  the  cus- 
tom-house in  London  on  the  9th,  but  was  delayed  in  the  river 


(1)  63  G.  3.  c.  105.  8.8.  The 
section  proceeds,  "  and  no  daim 
for  bounty  on  printed  calicoes  shall 
be  valid,  unless  such  printed  calicoes 
were  shipped  on  board  some  vessel 
for  exportation  on  or  before  5th  of 
July  1812,  and  were  afterwards  ex« 
polled  in  the  same  vessel ;  see  also 
as  to  sugar»  32  G.  3.  c.43.  s.  2. 
and  58  G.  3.  c.  34.  s.  2. ;  and  see 
the  King  v.  Cookson,  16  East, 
376  and  379.  Ex  parte  Wilson, 
1  Anstr.  269.  2  Anstr.  444. 

(2)  Wilson  V.  Sutton,  2  An- 
struther's  Rep.  444.  This  deci« 
sion  took  place  under  the  statute 
31  G.  3.  c.  30.,  and  see  s.  10  of 
the  act,  which  allowed  com  begun 
to  be  shipped  outwards,  or  such 
part  as  should  be  shipped  tDithin 


20  days  from  the  entry,  to  be  ex<^ 
ported,  though  the  prices  should 
m  the  meantime  rise  to  the  rates 
at  which  exportation  was  by  that 
act  prohibited. 

(3)  Williams  r. Marshall,  6Taunt. 
390.  In  2  Marsh.  92.  S.  C.  it  was 
proved  by  an  officer  of  the  custom- 
house called  a  searcher,  that  it  was 
his  business  to  go  on  board  at 
Gravesend,  and  deliver  the  cockets 
and  clearing  note ;  that  until  those 
documents  were  delivered,  the  mer- 
chant could  not  obtain  the  draw- 
back to  which  he  might  be  en- 
titled ;  and  that  he  would  not  be 
entitled  to  the  drawback  if  the  ship 
were  lost  before  she  arrived'  at 
Gravesend.  See  Postlethwaite's 
Diet.  tit«  Debenture. 


B  Bis 


61it 


Qmmerce  of  Great  Britain^  Importation    f  Ch.  11. 


Bounties  and 
Dnwbacki.  - 


ai«»rig«menti  by  thc  Inrefikiiig  of  a  bowsprit^  and  did  not  receive  her  dearing 

note  at  Gravesend  until  the  12th;  It  was  held  that  no  exporta- 
tion had  taken  place  on  the  10th;   that  .the  vojage  therefwe 
was  not  protected  bj  the  licence,  and  was  ill^al^  as  the  ship 
wte  going  to  a  hostile  port(l).     So  it  has  been  determined  by 
the  court  of  exchequer,  that  although  a  cargo  has  been  shipped, 
and  the  vessel  entered  at  the  custom-^house^  and  the  cargo  duly 
entered  and  cleared  for  exportation,  yet  unless  the  vessel  has 
proceeded  out  of  the  limits  of  the  port,  no  exportation  has  taken 
place  so  as  to  {»rotect  the  cargo  fixxm  duties  afterwards  im- 
posed on  the  exportation  of  goods  of  the  same  nature  (2).    The 
conveyance  of  goods  from  one  port  in  Great  Britain  to  another, 
or  from  England  to  Scotland,  is  not  an  exportation  of  them  so 
as  to  found  a  claim  to  any  bounty  or  drawback,  unless  there  be 
a  special  proviuon  to  that  effect  (8)«     And  though  when  it  jm 
made  out  to  the  satisfaction  of  the  commissioners  of  exdae  thai 
exciseaUe  goods  oh  which  a  bounty  or  drawback  of  excise  is 
given  by  law,  have  been  lost  in  the  voyage,  on  their  fair  and  re- 
gular export  from  Great  Britain  for  Ireland,  Guernsey,  or  Jersey, 
&c«,  a  debenture  may  be  obtained  for  such  drawback  or  bounty 
fbr  the  goods  (4);  yet  where  sugar  had  been  shifqped  for  e]qx>rta- 
don,  and  was  burnt  on  board  the  vessel  at  her  moorings  in  the 
river  Thames,  the  lords  of  the  treasury  refused  to  allow  the  boun- 
ties which  would  have  become  due  on  complete  exportatioD.  (6) 


Mode  of  pro- 
ceedii^  for  the 
DrawlMck. 


The  manner  of  proceeding  at  the  custom-house,  in  order  to 
obtain  the  drawback  on  the  export  of  foreign  goods,  usually  is 
to  obtain  a  certificate  of  the  payment  of  the  duties  inwards  firom 
the  collector  and  comptroller,  and  proof  is  to  be  made  that  the 
goods  to  be  exported  are  those  mentioned  in  the  'certificate,  by 
the  oaths  of  the  exporter,  and  the  merchants  through  whose 
hands  they  have  passed.  The  exporter  then  enters  the  goods 
outwards,  as  in  the  common  way  of  exportation.  The  cocket 
granted  upon  this  occasion  is  called  a  certificate  cocket,  and 
differs  a  little  in  form  from  common  over-seaoockets.     Notice 


(1)  Williams  v.  ManhaU»  6 
Taunt.  390.  2  Marsh.  Rep.  92. 
7  Tannt.  468. 

(2)  The  Attorney  General  v. 
Pougett,  2  Price  381.  WilUams  v. 
Marshall,  7  Taunt.  468. 

(3)  Scotland  V.Wilson,  5  Taunt, 


533.  1  Marsh.  204,  5.  S.  C.  "^e 
King  V.  Orpheur,  Parker  269. 

(4)  41G.3.U.K.C.9!.  Pope, 
tit.  11.  rule  6. 

(5)  Pope,  tit.  1 1 .  rule  6.  note 
(a),  see  Williattis  v.  Marshall,  2 
Marsh.  95, 6.  6  Taunt.  393.  S.  C. 
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of  the  time  of  shipping  is  to  be  given  to  the  searcher  who  attends  ^ncours^gtm^qts 
the  shipping,  examines  and  ascertains  the  quantity^  and  return?  '  P^^ruuon. 
the  cocket  endorsed  to  the  officers  whp  granted  it  j  all  oth^  Sra"  haclHr* 
proceedings  at  clearing  the  vessel  are  the  same  as  in  ordilUM^y 
c^ses.  Some  time  after  the  depurtnre  of  the  vessel,  the  mer* 
ohant  exporter  inaj  apply  to  the  oolleotor  and  pcmptroUer  for 
the  drawhaoki  who  will  thereupon  qiake  o^t  ^  deb^tore  w  a 
proper  stamp,  containing  a  distinct  and  clear  narrative  of  the 
whole  proceeding,  with  the  merchant's  oath  that  the  goods  are 
really  and  truly  exported  to  parts  beyond  the  seas,  and  not  re- 
manded nor  intended  to  be  relanded*  or  brought  on  shore  again, 
and  also  the  searcher's  certificates  of  the. quality  and  quantity 
of  the  goods  at  the  time  of  shipping  underwritten.  The  de- 
benture being  thus  duly  made  out  and  sworn  to,  the  branches 
of  duty  to  be  repaid  are  endorsed,  the  merchant's  receipt  taken 
below,  and  the  money  due  paid,  (1) 

Before  we  dismiss  this  subject,  it  will  be  necessary  briefly  to  Remedy  for 
enquire  into  the  remedies  to  be  resorted  to  when  a  drawback  Bounty  or 
or  bounty  is  withheld  from  those  entitled  to  it.  The  court  of 
King's  Bench,  in  a  late  case,  allowed  a  writ  of  mandamus  to  be 
issued,  to  compel  a  collector  of  excise  to  administer  the  necessary 
oaths,  and  to  pay  over  a  drawback  on  goods  exported  (3).  But 
wh^^  a  quantity  of  malt  which  had  paid  the  duty  had  been 
burned,  and  the  officer  of  excise  refiised  to  grant  a  certificate  in 
order  that  the  duty  might  be  returned,  the  court  of  King's  Bench 
refused  to  issue  a  mandamus,  on  the  application  of  the  insurance 
€X>mpany,  on  the  ground  that  the  case  was  properly  cognizable 
in  the  court  of  Exchequer  (d).  The  court'  of  Exchequer  after- 
vards  granted  an  order  to  compel  the  officer  to  perform  his  duty^ 
but  it  appears  to  have  been  obtained  by  consoit  (3) ;  and  that 
<coart  has  refused  to  make  an  order  to  compel  the  officers  of 
the  customs  to  grant  a  debenture  on  the  exportation  of  wheat, 
on  an  affidavit  that  the  wheat  was  laden  on  board  the  vessel  i^ 
a  time  when  no  bounty  could  be  claimed,  but  that  before  the 
vessel  sailed  the  price  was  lowered  so  as  to  entitle  the  exporter 
to  a  bounty ;  the  court  said  that  it  was  a  question  of  general 
imp<Nrtanee,  whether  an  expcnrtation  had  taken  place  so  as  to  en- 
tide  the  exporter  to  the  bounty  claimed;  and  that  such  a  case 

(1)  See  the  forms  of  thisDeben*  on  beer.     The  case  was  decided 
tare,  &c.  post,  appendix.  on  the  merits. 

(2)  The  King  v.  Cookaon*  16  (3)    Case    of  Calvert'a    malt. 
JEaat,  376.  ante,  601,  602>  603.  on  1  Anstr.  269,  270. 

38  Geo.  3.  c.  54.  s.4.  on  drawback 
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EnoofiingMiemB  ^gg  not  to  be  dedded  on  a  summary  applicaticm ;  that  the  ckbi>> 

ant  might  sue  the  officer;  or  that  he  might  apply  to  the  treasury 

SawbSl^       and  justice  would  be  done  (1).    The  searcher^  or  other  proper 

officer  of  the  customs^  seems  therefore  to  be  liable  to  an  action 
if  he  refuse  to  give  his  certificate  to  enable  the  exporter  of  goods 
to  receive  a  bounty  to  which  he  may  be  entitled  (2).  Tlie  omd- 
missioners  of  excise  seem  also  liable  to  an  action  for  refusing  to 
pay  a  drawback  out  of  funds  in  their  possession,  as  directed  by 
act  of  parliament  (S).    An  action,  however^  cannot  be  maintain- 


(1)  Ex  parte  Wilson,  2An8tr. 
269.  per  Thomson  BaroD.  There  is 
this  difference  between  a  motion 
like  the  present  and  a  mandamus, 
the  mandamus  compels  th^  officer 
to  make  return,  ana  the  point  ap* 
pears  on  the  record ;  the  motion 
IS  only  determined  by  the  strength 
of  the  affidavits. 

(2)  Wilson  V.  Sutton,  2  Anstr, 
444.  see  also  Stephani  ▼.  Burrow, 
2  Anstr.  346.  an  action  against 
under-searcherof  customs  forrefiis- 
ing  to  sign  a  debenture  to  entitle  to 
drawback  on  Peruyian  bark:  ver- 
dict for  the  defendant  on  the  merits. 

(3)  Whitmore  and  others  y. 
Papillon  and  others,  24.  Mr.Jus^ 
tice  Ashhurst's  Paper  Book,  MSS. 
84.  Case  reserved  for  opinion  of  the 
court  on  trial  before  BuUer,  J.  The 
declaration  stated,  that  plaintifls 
were  dealers  in  toreign  wines  within 
the  limits  of  the  chief  office  -of  ex- 
cise, and  drfendants  commissioners 
of  excise ;  that  after  passing  of  27 
G.  3.  c.  31  •  plaintifiEs  had  certain 
wines  in  their  stock  as  dealers  with- 
in limits  of  chief  office  of  excise, 
and  which  wines  had  been  im- 
ported, and  all  the  duties  paid 
and  proved  to  be  paid ;  that  be- 
fore the  committing  of  the  griev- 
ance complained  of»  the  plain- 
tiff applied  to  defendants,  so  being 
commissioners,  for  the  allowances 
by  the  act  granted,  by  a  petition 
in  writing,  stating  the  amount  of 
the  allowances  claimed,  and  the 
sorts  and  quantities  of  wine^  and 
4 f om  whom  same  was  received,  and 
that  the  same  was  the  sole  and 
entire   property  of  palintifi,   to 


which  said  petition  was  annexed  an 
affidavit,  made  by  one  of  the 
plaintifls  before  two  of  the  de- 
fendants, being  two  comroissioners, 
verifying  the  particulars ;  and  at 
the  time  of  malting  claim  pbio- 
tiflb  produced^  to  defendant,  m 
being  commissioners,  a  certificate 
tinder  the  hand  of  the  proper 
officer  of  the  customs,  ceitifying 
the  duty  paid,  naade  out  in  such 
ferm  as  usual  to  obtain  the  draw* 
back  on  wines  shipped  for  export- 
ation according  to  the  statute ;  and* 
defendants,  so  beins  commissioD- 
ers  were  satisfied  that  the  dutiei 
had  been  paid  ;  and  by  reason  of 
the  premises,  aad  by  force  of  ihe 
statute,  defendants,  so  being  com- 
missioners, ought  to  have  pai<i»' 
and  became  liable  to  pay,  out  of 
the  monies  in  hand  ansinj^  from 
duties  of  excise  on  foreign  wine 
by  a  certain  act,  the  sum  of /— 
being  the  allowances  upon  tbe 
excess  of  said   foreign  wines  of 

Saintiff,  after  deducting;  ——  g«i- 
ns,  at  the  times  and  m  the  man- 
ner directed  by  the  act,  the  de- 
fendants having  monies,&c.;  yet  de- 
fendants, so  being  commissioners, 
not  regarding  the  stat,  nor  their 
duty,  have  not  paid,  &c.  See 
27G*3.  C.31.  s.  1,2,  3,4,5, &«. 
Defendants  pleaded  Not  Giiiltyi 
and  paid  money  into  court,  (so '^ 
the  paper  book).  Wood  for  de- 
fendants ;  and  court  being  clearly 
of  opinion  that  plaintiffi  were  en- 
titled to  the  drawback,  judgment 
was  given  for  plaintife-  ^^  ** 
to  drawback  on  forwgn  vw«s 
26  G.  3.  c.  59.  8^46—49. 
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ed  aeainst  a  revenue  officer  to  recover  money  wvoni»fully  paid  E»courageraents 

r?         ^11  •  1    •.  1-  •         /,\  ofExponation. 

to  him,  after  he  has  paid  it  over  to  his  superior.  (1) 


"  The  encouragement  afforded  to  exportation  by  the  stipurations  The  faciiiucs  to 
in  treaties  of  commerce  between  this  country  and  foreign  states,  merce  by  Com- 
is  the  next  division  of  tlie  subject  which  we  proposed  to  consi-  mercul  ireanes. 
der  (2).     The  discussion  entered  into  in  a  former  chapter,  on 
tlie  nature  and  effect  of  commercial  treaties,  as  they  were  esta- 
blished on  the  principles  of  the  law  of  nations,  and  as  they  aflect- 
cd  the  commerce  of  the  world  at  large,  renders  it  unnecessary 
that  we  should  consider  them  in  this  place,  any  further  than  as 
they  operate  on  the  trade  and  commercial  policy  of  Great  Britain 
In  particular.  (3) 

Independently  of  peculiar  motives,  not  to  be  adopted  as  the 
basis  of  a  general  line  of  conduct,  it  is  extremely  questionable 
whether  it  is  politic  or  useful  to  encourage  a  trade  with  a  parti- 
cular country,  in  exclusion  of  other  nations.  The  general  ob- 
jection to  commercial  restraint,  that  capital  is  forced  into 
channels  in  which  it  would  not  otlierwise  flow,  seems  equally  to 
apply  to  a  restraint  introduced  through  the  medium  of  a  com- 
mercial treaty  with  a  foreign  potentate.  The  adventitious  suc- 
cour afforded  by  the  favoured  nation  may  be  withdrawn  by  the 
breaking  out  of  a  war,  or  by  other  incidental  circumstances ; 
and  then  much  greater  confusion  would  be  introduced  tlian  if 
we  had  allowed  trade  to  find  its  level,  had  dealt  equally 
with  all  the  world,  and  had  bought  our  goods  where  the  best 
and  cheapest  were  to  be  found.  The  individual  trader,  whose 
place  of  business  is  deserted  by  the  public,  and  whose  gains  are 
derived  firom  the  friendship  or  caprice  of  one  or  two  customers, 
would  find  it  much  more  to  his  permanent,  though  not  perhaps 
his  immediate  interest,  to  offer  his  goods  on  such  terms  as  are 
Kkely  to  attract  a  more  extended  notice.  The  advantages,  if 
any  present  advantages  accri/e,  are  but  precarious,  and  are  not 
likely  to  counterbalance  the  general  mischief.  Whereas,  when  no 
such  encouragement  is  offered,  the  merchant  is  left  to  pursue 
that  branch  of  trade  which  is  most  beneficial  to  himself;  he 
knows  and  finds  the  most  profitable  market;  and  as  the  indivi- 

■  * 

(1)  See  Whitbread  v.  Brooks-  Cowp.  204. 

bank,  Cowp.  69.,  more  fiiUy  and  (2)  See  divisions  of  the  subject, 

differently  reported  in  Loft,  532.  ante,  515. 

534.   S.  C.      Greenway  v.  Kurd,  (3)  Ante,  38  to  47.  106,  107. 
4  T.  R.  553.      Campbell  v.  Hall. 

R  R  4f  ^         • 
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Of  jjiiiin  Cain* 
'IVMtici.(i) 


ITMOtI  WKU 


dual  gftinsy  itii  most probsUe  that  the  itata  will  gam  also;  fiv 
the  state  is  made  up  and  oompoaed  of  iodiTidiials.  The  treato 
of  peace  lately  concluded  between  this  country  and  the  conti- 
nental powers^  therefore  on  this  principle  provide  for  a  genenl 
reciprocity  of  the  benefits  resulting  finom  a  free  conuneroe  be- 
tween the  re^)ective  states.  (1) 

The  definitive  treaty  of  peace  between  this  country  and  IWrkt 
contains  an  article  declaring  the  desire  of  the  two  powers  to 
establish  the  most  friendly  relations  between  their  i^espective 
subjects ;  and  they  promise  to  come  to  a  mutual  understanding 
and  arrangement  as  soon  as  possible  upon  their  oommerdal  in* 
terests,  with  the  view  of  promoting  the  proflperity  of  bodi  aa- 
tions  (2).    The  convention  afterwards  concluded  between  the 
two  powers,  contains  a  stipulation  on  the  part  of  iVanoe  to 
fium  to  the  British   government  in  India  {S\   the  exclusive 
right  to  purchase  the  salt  manufiu^red  in  the  French  posses- 
sions on  the  coasts  of  Coromandel  and  Qiizay  sulgect  to  certain 
reservations  and  conditions.    A  right  is  reserved  to  the  IVench 
government  to  be  supplied  with  opium  at  each  of  the  periodiod 
sales  of  that  artide,  in  any  quantity  not  exceeding  300  chesU 
per  annum,  on  making  a  requisition  to  the  governor  general  st 
Calcutta.    Should  any  restriction  be  imposed  on  the  eiqportatioii 
of  saltpetre,  the  king  of  France  is  to  be  allowed  at  all  events  to 
export  that  article  to  the  extent  of  18,000  nu^unds.    His  Ms- 
jesQr  has  engaged  to  allow  the  French  to  continue  in  India  a> 
long  as  they  demean  themselves  peaceably  and  act  according  to 
law  (4>).    An  act  of  parliament  has  been  lately  passed  to  impose 


(1)  Smith  W.ofN.  vol.  4.  161. 
168,  169,  Buchanan's  ed.  and 
Mr.  Pittas  speech,  id.  ibid. ;  and 
see  the  several  treaties,  Hawkes- 
bury*s  collection  of  treaties,  Chal- 
mers treaties,  treaties  with  conti- 
nental powers.  Pope  on  Customsj 
and  post  Appendix. 

(2)  Definitive  treaty  between 
I^nce  and  England,  signed  at 
Ptoris,  SOth  May  1814,  confirmed 
in  general  by  treaty  20th  Novem- 
ber 1815.  Pope,  69.,  and  Appen- 
dix. Mr.  Pitt's  treaty  in  1786  was 
finuned  to  abolish  the  restraint 
that  formerly  shackled  the  com- 
merce between  the  two  nations, 
and  to  establish  a  free  trade.  4 
Smith,  ed,  1817.  161.  Appendix 


38.  I1ie  wines  of  France  imported 
directly  from  France  into  Great 
Britain,  according  to  that  treaty, 
were  to  pay  no  h^her  duties  tbao 
the  wines  of  Portugal  then  paid, 
art.  6.  See  ante  74, 7b.  The  older 
treaties  will  be  found  in  Hswkei- 
bury's  collection  of  treaties,  sod 

Chalmer's  Treaties. 

(3)  Itwillbe  observed  that  these 

pronsions  relate  more  peculiarly 
to  the  East  Indies  than  to  Great 
Britain,  but  it  was  thought  advi- 
sable to  mention  them  bere^  lo 
order  to  give  an  idea  of  the  tenor 
of  the  treaties.  See  also  tie 
treaties  more  fully  stated  in  ^ 
Appendix. 

(4)  Convention  between  Great 


•  tonnage  d«^  on  Frendb  pttckels  or  patt^ge  yeisds  that  fire* 


^punt  tbe  ports  of  Great  Britain^  m  oonaeqiieaoe  of  a  auaikr  mem  by 


duty  beisg  levied  on  Britiflh  vessels  of  the  same  descriptioii  Treaties. 
vvh^  they  enter  or  leave  the  ports  of  France.  Every  packet  or 
paasage  veasel  belonging  to  die  subjeots  of  the  king  of  France^ 
whidi  shall  lade  or  unlade  gooda^  or  take  in  or  set  on  shore  any 
passengers,  in  a  port  of  Great  Britaui»  is  now  subject  to  a  ion^ 
aage  duly  at  the  rate  of  three  dnUi^ga  and  sixpence  far  every 
ton  of  the  ship's  burthen;  and  the  tonnage  is  to  be  ascertained 
by  admeasurement  bj  the  proper  officer  of  the  customs  (])«  The 
attomqr  and  acJidtor  general  have^  however^  given  it  as  their 
opinion  that  die  act  does  not  extend  to  all  veasek  in  genera!, 
bat  only  to  such  as  are  need  as  padkets  or  passage  vessels  for 
the  conveyance  of  letters  or  mails,  or  passengers  and  their 
baggage,  or  far  the  conveyance  of  goods  or  baggage,  and  not 
to  such  as  are  really  trading  veasdLR  bringing  cargoes.  (2) 

The  treaty  of  peace  between  Great  Britain  and  Spain  provides,  Treaties  with 
that  the  two  powers  shall  proceed  without  delay  to  a  definitive  ^^ 
^mmgemeait  of  the  aflairs  of  trade  between  their  respective 
snbjects  (S).  Great  Britain  is,  at  present,  admitted  to  trade  with 
Spain  cm  the  same  conditions  as  existed  previously  to  17M. 
The  tieitfies  of  commerce  which  subsisted  at  that  period  between 
the  two  nations,  have  been  ratified  and  confirmed  by  thqjate 
treaty  (4).  The  king  of  ^Nun  has  issued  a  decree,  dated  the 
20th  March  1818,  for  establishing  the  ports  of  Cadiz,  Allcant, 
Corunna,  and  Santander,  as  ports  of  deposit  for  all  goods  which 
are  allowed  to  be  imported  into  Spain.  The  motive  for  this 
measure,  as  set  forth  in  the  decree,  is  a  desire  to  give  encourage- 
ment to  commerce,  by  allowing  the  delay  of  a  year  in  the  pay- 

BritUQ  and  France^  signed  at  Lon-  other  foreign    countries    may  be 

don  7th  March   1815;    another  fined  by  the  King,  8.6.;  pleasure 

treaty  was  signed  at  Paris  20th  boats    or    vessels   excepted,  s.8» 

Notember  1815.    The  11th  arti-  Pope,  69. 
cle  declares,    that  the  treaty  of        (2)  56  6.3.0.9.  Pope,  tit.  69. 

Paris  of  the  30th  May  1814,  and  Letter  from  the  Treasury,  2Gth  De- 

the  final  act  of  the  congress  of  oember  1817. 
Vienna  of  9th  June  1815,  are  con>-        (3)  TTealy  between  Great  Bri- 

firmed,  and  shall  be  maintained  in  tain  and  Spain,  signed  at  Madrid, 

all  such  of  their  enactments  as  are  5th  July  1814,  art.  3.   Pope,  70. 
not  modified  by  that  treaty.    See        (4)  Additional  articles  to   the 

Appendix,  and  Pope,  tit.  69.  treaty  between  Great  Britain  and 


taincd 


1)  56  Geo.  3.  c.  9.  Packets  de-    Spain,    signed  at   Madrid,  28th 
ed  until  paid,  s.  2. ;    no  entry    August  181 4.  Pope,  70. 
till  duty  paid,  8.4.;  packets   of 
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5°R^S7^^   mentofduties^aiidtofiuuUtetetheobtainingofsiippHesatfdltimeft 

fer  the  markets  of  America  (1).     ArticIeB  imported  into  Spam 


merce  by 
Treatiei. 


Treaties  with 
Portugal. 


for  America  in  rc^ster  ships,  are  likewise  to  be  allowed  to  be 
deposited ;  the  duty  to  be  paid  is  two  per  cent  on  the  valae  of  the 
goods,  one-*baIf  to  be  paid  upon  the  entry  of  them,  and  the  other 
half  upon  their  beingtaken  away  from  the  magazines.  Afterthe 
expiration  of  a  year,  an  application  must  be  nuule  to  the  Minister 
of  Finance  for  permission  to  renew  the  deposit.  The  goods  are 
to  be  sealed  on  entering  the  magazines,  with  the  s^  of  the 
owner,  and  of  the  magazines.  The  packages  are  not  to  be  c^iened, 
but  only  weighed ;  if  the  goods  which  they  contain  should  be 
found,  upon  a  sale  taking  pUce,  to  be  of  a  different  nature  from 
what  was  specified  when  they  were  received,  they  are  to  be  con- 
fiscated ;  and  if  they  should  be  deposited  at  a  price  inferior  to 
their  value,  a  fine  of  20  per  cent,  is  to  be  levied  iipon  them.  A 
statement  of  the  goods  in  deposit  is  to  be  published  every  month 
by  the  consulados  of  the  ports.  (2) 

The  treaty  between  Great  Britain  and  Portugal^  signed  at  ' 
'Vienna,  on  the  22d  January  1815,  annuls  the  treaty  of  alliance, 
concluded  by  the  same  powers  at  Rio  de  Janeiro  in  1810,  as 
being  founded  on  circumstances  of  a  temporary  nature  {$)  i  but 
it  is  expressly  agreed,  that  the  new  trealy  shall  not  prejudice  the 


(1)  See  as  to  our  own  ware- 
housing system »  aiite,  546. 

(2)  Letter  from  Sir  H.  Wel- 
leslcy^  the  Ambassador  at  Madrid, 
to  Lord  Gastlereagb,  dated  27th 
April  1818.  But  an  order  of  the 
general  board  of  rerenne  in  Spun, 
dated  8th  May  1818,  states,  that 
the  King  has  ordered  the  dep6ts 
of  merchandize  not  to  be  permit- 
ted till  further  communications  are 
received,  which  will  be  issued 
immediately.  The  preparations  are 
made  in  every  port  that  the  royul 
decree  of  March  1818  may  take 
effect  in  all  the  designated  ports  at 
the  same  time.     Pope,  tit.  70. 

(3)  The  only  provision  of  the 
treaty  of  the  19th  February  1810, 
which  is  now  in  force  with  regard 
to  the  commerce  of  the  two  st^ites, 
seems  to  be  that  which  stipulates 
for  the  general  alliance  and  friend- 
ship between  the  two  crowns^  and 


renews  all  treaties  then  sabsistiDg. 
**  so  iar  as  the  points  of  alliance 
and  friendship  are  concerned." 
2  Smith,  b.  4.  c.5.  The  treaty  is 
in  1  Hawkesbury's  Treaties,  .353.> 
But  see  afterwards  as  to  the  wines 
of  France,  French  treaty  of  1786, 
4  Smithy  appen.  ed.  1817,  p.'^* 
The  duties  and  drawbacks  are  now. 
the  following:  French  wine  im- 
ported in  a  British-built  ship  is 
liable  to  a  duty  of  661.  3s.  the  too 
of  252  gallons,  if  ship  not  British- 
built,  70 1.  7s. ;  the  drawback  in 
both  cases  is  59  1.  17s. ;  Portugal 
wine  in  a  British-built  ship  pays 
43  I.  Is.  the  ton  of  252  galloDS, 
if  ship  not  British-built,  46L  4s. ; 
which  are  consequently  less  than 
two-thirds  of  the  French  duties ; 
drawback  in  both  cases  38 1.  17s. 
Pope,  246.  59  G.  3.0.52.  See 
Observation  4  on  the  Treaty  wih 
Portugal,  Tucker  on  Trade,  35, 36. 


Ch.  IL]  Ejcpartathn^  Bounties^  Drawbacks,  Sf  Treaties.  619 

ancient  treaties  of  allifincey  fiiendship  and  gnaranteei  njrhich  have  Eoooon^emeiits 
SO  long  gubsisted  between  the  two  crovms.    A  celebrated  treaty  mgrce  by 
was  concluded^  in  the  year  1 70Sy  by  Sir  P.  Methuen,  between  this  '^^^^^ 
country  and  Portugal^  by  which  the  king  of  Portugal  stipulated 
to  admit  the  importation  of  the  woollen  cloths,  i^d  die  rest  of  the 
woollen  manufactures  of  the  British,  into  Portugal  for  ever,  on 
the  same  terms  as  before  they  had  been  prohibited,  on  condition 
that  Great  Britain  should  admit  the  wines  of  Portugal  mto  Bri- 
tain, and  that  no  more  duty  should  be  laid  on  such  wines,  whe- 
ther imported  into  Great  Britain  in  pipe^  or  hogsheads  or  other 
casks,  than  what  should  be  demanded  for  the  same  quantity  of 
French  wine,  deducting  a  third  part  of  the  duty;  if  the  deduc- 
tion should  not  be  made,  it  was  declared  lawful  for  the  king  of 
Portugal  to  prohibit  the  woollen  doths,  and  the  re^t  of  the  British' 
woollen  manu&ctures.    The  crown  of  Portugal  therefore   be-  . 
came  bound  to  admit  the  English  woollens  on  the  same  footing 
as  before  the  prohibition,  that  is,  not  to  raise  the  duties  which 
had  been  paid  before  tiiat  time ;  but  it  does  hot  become  bound 
to  admit  them  on  any  better  terms  than  those  of  any  other  na- 
tion ;   whereas   the  wines  of  Portugal  were  to  be  admitted  into 
Great  Britain  on  paying  only  two-thirds  of  the  duty  which  is  paid 
for  those  of  France.    So  far  the  treaty  has  been  censured  as  un* 
eqlial,  as  being  evidently  advantageous  to  Portugal  and  disadvan- 
tageous to  Great  Britain.  (1) 

The  trea^  between  England  and  Russia  provides  that  the  xrwti«i  with 
relations  of  amity  and  commerce  between  the  two  countries  shall  Rum. 
be  re-established  on  each  side  on  the  footing  of  the  most  favoured 
nations  (2).  The  contracting  parties  have  reserved  to  themselves 
to  establish  a  proper  understanding  and  adjustment,  as  soon  as 
possible,  with  respect  to  all  matters  which  may  concern  their 
eventual  interests,  political  as  well  as  commercial.  (3) 

The  commerce  between  this  country  and  Sweden  is  re-estab-  Treaties  with 
lished  by  a  late  treaty,  on  the  same  terms  as  were  subsisting  on  Swedes. 
the  1st  of  January  1791 ;    and  all  treaties  and  conventions  be- 
tween the  two  crowns  which  were  in  force  at  that  time,  have 
been  renewed  and  confirmed.  (4) 


(1)  2  SmithW.ofN.338  to341.  (3)  Id.  art.  4. 

ed.  1817.  Tucker  on  Trade,  356.  (4)  Treaty  done  atOrebro  be^ 

(2)  Treaty  with  Ruuia,  done  at  tween  Sweden  and  Great  Britain, 
Orelro,    6th    July   1812,    art.  2.  18th  July  1812.    Pope,  63.      ^ 
Pope,  60. 
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SarawtoMiitt  Aiiinikrtreaty  liMbfeaiMdewit]ii)0ff»arir(l)«  Theoom- 
merce  by  mercial  reliitiow  between  tbe  Britiab  and  Danish' crowns  are  to 

'^^^f'OM^  return  to  the  same  order  as  existed  before  the  war  b^gan(l).    It 

Trtatict  with  is  alfo  agreed  to  adopt  measures  as  soon  as  possible^  to  give  greater 
Km^^loA  fi)t€e  and  extent  to  tbe  existing  stipulations (1).  .iasfnaaad 
'*'*'*^'  Prussia  are  also  on  temu  of  dose  alliance  and  friendship  witk 

Great  Britain,  (8) 


TrMtietvith  His  Miyesty  has  also  guaranteed  to  the  Prince  of  the  Nether^ 

lands,  the  same  privileges  and  protection,  with  reqtect  to  com* 
merce  and  the  security  of  property  and  personal  rij^ts  within 
the  limits  of  the  British  sovereignty  on  the  continent  of  Indi% 
as  are  conceded  to  the  most  &voured  nations,  (S) 

TrMtiei  with  A  treaty  has  been  also  concluded  between  his  Majesty  and  the 

^'  king  of  the  Two  SiciUes,  which  extinguishes  some  privileges  that 

Great  Britain  formerly  enjoyed  in  those  dominionsi  but  continues 
to  place  the  commerce  between  the  two  countries  in  the  most 
fiivourable  light  (4).  His  Britannic  Majesty  consents  that  all 
the  privileges  and  exemptions  which  his  subjects  have  enjoyed, 
with  regard  to  their  commerce  and  shipping  in  the  Sicilian  do- 
minions, in  virtue  of  the  treaty  of  peace  and  commerce  concluded 
at  Madrid,  the  10th  (SSd  according  to  the  di0erent  style)  of  May 
1667,  between  Great  Britain  and  Spain;  of  the  treaties  of  com- 
merce between  the  same  powers  signed  at  Utrecht,  the  9th  of 
December  171d,  and  at  Madrid,  the  ISth  of  December  1715 ; 
and  6f  tbe  convention  concluded  at  Utrecht,  the  25th  February 
1 7 1 2,  (8  th  March  1813)  between  Great  Britain  and  the  kingdom 
of  Sicily  (5),  shall  be  abolished ;  and  the,  privileges  and  exemp- 
tions, whether  of  persons  or  of  flag  and  shipping,  lately  enjoyed 
by  the  former  country,  are  to  be  put  an  end  to^  as  the  treaty 
expresses  it,  for  ever  (5).  His  Sicilian  Majes^  has,  however^ 
engaged  not  to  allow  such  privileges  as  those  abolished  to  exist 
in  &vour  of  the  subjects  of  any  other  power  (6) ;  and  has  promised 
not  to  annul  the  privileges  that  exiit  in  &vour  of  British  com- 

— ^^—  ■■'  ■  I '  ■■  ■■■  ■    ^.^•m^^  _. 

( 1)  Treaty  s^ed  at  Kid,  14tb    1814. 

January  1814.  *  Pope,  ^.  art.  1  (4)  Treaty  of  Commerce  aod 

&  7.  Navigation  between  his  Briunnic 

(2)  Treaties    20th    November  Majesty  and  the  king  of  the  IVo 
1815.     Pope,  66.  Sicilies,  signed  at  London  Septem- 

(3)  Treaty  between  Great  Bri-  ber  26,  1816.  Pope.  7^. 
tain  and  the  United  Netherlands,  ^5)  Art.  1. 

siloed   at  London,  13th  August        (6)  Art.  2, 
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merce,  till  the 


and  «c«mptioiig  of  all  other  iMiitiMB  EncoangeiBeiics 


shall  cease  within  his  dominioQ^  (1)/    The  king  of  Sicily  has  ^^  ^^ 
ako  agreed  to  make  a  reduction^  after  the  abolition  of  the  privi**  Treaties. 
1^^  enjc^ed  by  Great  Britain^  of  10  per  cent  upon  the  amoimt  Dutiei. 
of  the  duties  payable,  according  to  the  tariff  in  force  on  the  1st 
January  1816,  iqK>n  the  total  of  the  merchandise  or  productions 
of  Great  Britain  and  its  dependencies^  imported  into  the  states  of 
his  Sicilian  Majesty ;  it  bcong  however  understood,  that  Sic^  is 
allowed,  if  she  think  proper^  to  grant  the  same  reduction  of  duty 
to  other  foreign  nations  (2).    He  has  also  promised,  that  bitish 
sulgects  shall  not  be  subjected  within  his  dominions  to  a  more 
rigorous  system  of  examination  and  search  by  the  oflScers  of 
customs,  than  that  to  which  his  own  sidbjects  afe  liable  (S).  Tlie 
king  of  Sicily  has  also  engaged  that  British  commerce  in  general 
and  the  British  subjects  who  carry  it  on,  shall  be  treated  throuffh* 
out  his  dominions  upon  the  same  footing  as  the  most  favoured 
nations,  not  only  with  respect  to  the  persons  and  property  of  the 
British  Mbjects^  but  also  with  regard  to  every  species  of  article 
in  which  they  ttiay  traffic,  and  the  taxes  or  other  charges  payable 
on  those  arUdes,  or  on  the  shipping  in  which  the  importation  is 
made  (4).  With  respect  to  ibe  personal  privates  to  be  enjoyed  by 
British  subjects  in  the  kingdom  of  the  Two  Sicilies,  his  Sicilian 
Majesty  has  engaged  that  Aey  shall  have  a  free  right  to  travel 
and  reside  in  his  dominions^  subject  to  the  same  precautions  of 
police  as  are  practised  towards  the  most  favoured  nations.   They 
are  entitled  to  occupy  dwdlings  and  warehouses,  and  to  dispose 
oftheur  perM»al  property  of  every  kind,  by  sale,  gift,  exchange, 
or  Will,  and  in  any  othar  way>  without  the  smaBest  loss  or  hin- 
drance.   Hiey  are  not  obliged  to  pay,  on  any  pretence  whatever 
^nber  tasses  or  rates  than  dibse  paid  by  the  most  favoured  nations 
in  the  dominions  of  the  Sicilian  monarch.     They  are  exempted 
from  all  military  service,  whether  by  land  or  sea ;  tkeir  dwellings 
warehouses,  and  every  thing  belongmg  to  them  for  objects  of 
commerce  or  residence,  are  treated  with  respect     They  are  not 
subject  to  any  vexatious  search  or  visits.     No  arbitrary  exami- 
nation or  inspection  of  their  books,  papers^  or  aiccounts  can  take 
place  under  the  pretence  of  the  supreme  authority  of  the  state, 


(1)  Ah.€. 

(2)  Art.  7.  A  separate  article 
declares  that  the  concession  of 
10  per  cent,  is  to  be  understood 
SIS  follows  :  if  the  amount  of  the 
duty  should  be  20  per  cent,  on  the 
value  of  the  merchandize,  the 
effect  of  the  reduction  is  to  reduce 


the  duty  from  20  to  18,  and  so  for 
other  cases;  and  if  the  articles  are 
not  taxed  ad  valorem  in  the  urifT, 
there  shall  be  a  deduction  of  a 
tenth  part  on  the  amoimt  of  the 
sum  payable.  Pope»  76. 

(3)  Art.  3. 

(4)  Art.  4. 
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Encoungem  tati  but  is  to  be  Carried  into  execution  by  the  legal  sentoice  of  the 

competent  tribunals.     EQs  Sicilian  Majesty  has  engaged  to  gua- 
rantee on  all  these  occasions  to  the  British  subjects  who  reside  in 
his  dominions,  the  preservation  of  th^ir  proper^  and  personal 
security,  in  the  same  manner  as  those  are  guaranteed  to  his  sub- 
jects and  to  all  foreigners  belonging  to  the  most  favoured  and 
most  highly  privileged  nations  (1).     The  subjects  of  the  Ionian 
Islandst  in  consequence  of  their  being  under  the  immediate  pro 
tection  of  Great  Britain,  enjoy  all  the  advantages  which  are  granted 
to  the  commerce  and  to  the  subjects  of  Great  Britain,  by  the  Sici- 
lian treaty  (2).    The  commerce  between  the  United  Ionian  States 
and  the  dominions  of  Russia,  Austria  and  Prussia,  is  placed,  by 
treaties  between  Great  Britain  and  these  respective  powers,  on 
the  same  footings  and  enjoys  the  same  advantages  and  &cilities 
as  the  trade  of  Great  .Britain  with  the  Ionian  states.  (S) 


Ionian  lalinds. 


'  Treaties  with 
America. 


The  ^*  convention  of  commerce*'  between  Great  Britain  and 
the  United  States  of  America,  provides  for  a  reciprocal  libertyof 
trade,  between  the  territories  of  hb  Majesty  in  Europe  and  tbe 
territories  of  the  United  States  (4).  The  inhabitants  of  the  two 
countries  have  liberty  to  come  freely  and  securely  with  th^ 
ships  and  cargoes  to  all  such  places,  ports,  and  rivers  in  the 
territories  as  foreigners  are  permitted  to  come  to ;  to  enter  and 
to  reside  in  any  parts  'of  the  territories;  to  hire  and  occnpj 
houses  and  warehouses  for  the  purposes  of  their  commerce ;  in 
short,  the  merchants  and  traders  of  each  nation  enjoy  the  most 
complete  protection  and  security  for  their  commerce,  and  are 
only  to  be  subject  to  the  laws  and  statutes  of  the  two  countries  (5). 
Tne  same  duties  are  imposed  on  the  importation  of  arddes,  the 
produce  or  manufacture  of  the  United  States,  into  his  Majesty's 
dominions  in  Europe ;  and  the  same  duties  are  imposed  on  the 
importation  of  British  goods  into  the  United  States  as  are  pay- 
vlble  on  the  goods  of  other  foreign  countries  of  the  same  nature; 


(1)  An.  5. 

(2)  Art.  8.  But  to  prevent 
abuses,  every  Ionian  vessel  is  to  be 
furnished  with  a  patent,  signed  by 
the  high  commissioner,  or  his  re- 
presentative. Pope,  76.  and  treaties 
lespeeting  the  Ionian  islands,  infra, 
ana  Pope,  tit.  77. 

(3)  Treaties  between  Great  Bri- 
tain and  Russia ;  Great  Britain  and 
Austria;  and  Great  Britain  and 
Prussia,  respecting  the  Ionian  is- 


lands, signed  respectively  at  Paris 
5th  November  1815. 

(4)  Convention  of  Commerce 
between  Great  Britain  and  the 
United  States,  signed  at  London 
3d.  July  1815 ;  and  see  Con* 
vention  between  Great  Britain 
and  the  United  States,  signed 
at  London,  20th  Optober  1818. 
Pope,  title  136. 

(5)  Art.  1. 


■ —      r 
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nor' lire  any  other  duties  imposed  in  either  of  the  two  countries  Encouragememi 
on  the  exportation  of  articles  to  the  British  dominions  in  Europe  o^^'^'s**  Com- 
or  to  the  United  States/  than  such  as  are  payable  on  the  export^  Treaties, 
ation  of  the  like  articles  to  any  foreign  country ;  nor  is  any  pro- 
hibition imposed  on  the  exportation  or  importation  of  any  articles 
of  the  produce  or  manufacture  of  the  United  States,  or    his 
Majesty's  territories  in  Europe,  to  or  from  his  Majesty's  European 
territories,  or  to  or  from  the  United  States,  that  does  not  equally 
extend  to  all  other  nations  (1).     The  convention  also  declares 
that  no  duties  or  charges  shall  be  imposed  in  any  of  the  ports 
of  the  United  States  on  British  vessels,  which  are  not  payable  in 
the  same  ports  by  vessels  of  the  United  States ;  nor  in  the  ports 
c^  any  of  the  king's  territories  in  Europe  on  the  vessels  of  the 
United  States,  which  are  not  payable  in  the'same  ports  on  Britisli 
vessels.     The  same  duties  are  to  be  paid  on  the  importation  of 
British  goods  into  the  United  States  whether  it  takes  place  in  an 
American  or  British  vessel ;  and  the  same  duties  are  to  be  paid 
on  the  importation  of  American  goods  into  the  British  domi- 
nions, whether  it  takes  place  in  a  British  vessel  or  a  vessel  of  the 
United  States.     Great  Britain  has  consented  that  the  duties  shall 
be'the  same,  and  that  the  same  bounties  shall  be  allowed  on  the 
exportation  of  British  goods  to  the  United  States,  whether  it 
takes  place  in  an  American  or  a  British  vessel;  and  America  has 
agreed  that  the  same  duties  shall  be  paid,  and  the  same  bounties 
allowed  on  the  exportation  of  the  produce  of  the  United  States 
to  his  Majesty's  dominions  in  Europe,  whether  it  takes  place  in 
British  or  in  American  vessels  (2).     It  is  further  agreed  by  the 
late  treaty,  that  in  all  cases  where  drawbacks  may  be  allowed  on 
the  re-exportation  of  goods,  the  produce  of  either  country,  the 
amount  of  the  drawbacks  shall  be  the  same,  whether  the  goods 
have  been  imported  in  a  British  or  American  vessel ;  but  when 
the  re-exportation  takes  place  from  the  United  States  in  a  British 
vessel,  or  from  the  British  territories  in  Europe  in  an  American 
vessel,  to  any  other  foreign    nation  besides  Great  Britain  or 
America,  the   two  contracting  powers  have  reserved  to  them- 
selves respectively   the  right  of  regulating   or  diminishing  the 
amount  of  the  drawback.  (S) 

Witli  respect  to  the  intercourse  between  the  United  States  and  British  West 
his  Majesty's  possessions  in  the  West  Indies  and  on  the  con-  America!* 
tinent  of  North  America,  it  is  stipulated  that  each  of  the  two 


(1)  Art.  2. 

(2)  Art.  2. 


(3)  Alt.  2. 
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flfBririih 
mtroe  by 

Tntties, 

BridihEatt 
America.  (2) 


eomitiies  iImU  ranMia  in  complete  powfwioa  of  its  rig^tts,  nuC- 
fectad  bj  tke  late  oiMifemion(l).    Great  Britain  has  agreed 
duit  ^e  TOnek  of  the  United  States  erf*  America  shall  be  ad- 
mitted and  faospitablyrocerred  at  the  principal  settlements  of  ll»e 
Britiflb  dominions  in  the  East  Indies  viz.  Cakatt%  Madfasj 
Bombay,  and  the  Prmce  of  Wales'b  ishmd,  and  that  the  dtisens 
of  the  United  Slates  may  freely  oairy  on  trade  between  (t) 
diose  settlements  and  the  United  States  in  all  article^  die  im- 
portation and  exportation  of  which  is  not  entirely  prohibited <8); 
provided  that  it  shall  not  be  lawful  for  diem,  at  a  dme  when  the 
British  government  is  at  war,  to  export  military  stores,  naval 
•Cores,  or  riee»  withoot  the  special  permiasioii  of  die  British 
government.    The  eitixens  of  the  United  States  are  to  pay  far 
theur  vessds  when  admitted,  the  same  duties  and  chaiges  as  are 
payable  on  the  vessels  of  tlie  most  favoured  European  nations, 
and  thiq^  are  to  pay  the  same  duties  tx  charges  on  the  importa- 
ti<m  or  expOTtation  of  the  cargoes  of  those  vessels  as  are  pay- 
able on  the  same  arddes  when  imported  or  eiqported  in  die 
Tessds  of  the  most  fitvonred  European  nadons.    But  it  is  ex- 
pressly agreed  that  the  yessds  of  the  United  States  shall  not 
carry  any  articles  from  the  principal  settkmoitB  in  the  East 
Indies  to  any  place  except  to  the  United  States,  where  they  ase 
to  be  unladen  (S).     It  is  also  understood  that  dus  permlsdbn  is 
not  to  extend  to  allow  the  vesseb  of  the  United  States  to  carry 
on  any  part  of  the  coasting  trade  of  the  said  Bridsh  territories; 
but  the  vesseh  of  the  United  States  that  have  in  the  first  instance 
proceeded  to  one  of  the  said  principal  settlenients  of  the  British 
dominions  in  the  East  Indies,  and  are  then  going  widi  their 
original  cargoes,  or  some  part  thereoi^  from  one  of  die  principal 
setdements  to  another,  are  not  to  be  deemed  coasting  vesseb  (4). 


(1)  Art.  2.  See  some  obsenra« 
lions  on  the  old  treaty,  with  re- 
gard to  these  isles.  1  Bos.  &  Pl^• 
437,  &c. 

(2)  Wilson  V.  Marryatt,  8  T.  R. 
31.  S7.  «cc.  1  Bos.  &  Pal.  430. 
37  G.3.  c.  97.  See  infra  as  to  the 
construction  of  this  article. 

(3)  Bird  v.  Appleton,  8  T.  R. 
562.  and  hifira. 

(4)  The  same  cUoise  occurred 
ia  the  old  American  treaty,  ST.  R. 
36.  notes.  The  words  original 
cargo  were  said  to  furnish  an  in- 
ference that  the  trade  from  the 


UnitedStates  to  the  British  Settle- 
ments in  the  East  Indies,  muss 
be  direct  and  not  drcuitous.    Bot 
the  term  original  cargo  is  plainly 
used  in  opposition  to  the  caigo 
taken  hi  Innia.    The  provision  re- 
specting it  i^  that    thooj^  the 
coasting  trade  is  not  permitted  to 
the  citizens  of  the  United  States, 
they  may  carry  the  cargo  which 
they  originally  brought  with  them 
into  the  porU  of  the  British  terri- 
tories from  one  port  of  deliFecy 
to  another  for  the  j^rpose  of  a 
market.     The  word  '^  original '* 


Ok  11.]  Eaportatiofh  Bounties,  Drcmbacks,^  Treaties. 


625 


The  vessels  of  the  United  States  may  also^  touch  for  refreshment*  lEntomngnuiut^ 

but  not  for  commerce^  in  the  coarse  of  their  voyage  to  or  from  oMrceby  ^^ 

the  British  territories  in  India,  or  to  or  from  the  dominions  of  T^idet. 

the  Emperor  of  China,  at  the  Cape  of  Good  Hqpe,  the  island  of 

St  Helena  (1),  or  such  other  places  as  may  be  in  the  possession 

of  Great  Britain^  in  the  African  or  West  Indian  Seas ;  it  being 

understood  that  the  citizens  of  the  United  States  shall  be  subject 

HI  all  respects  to  the  laws  and  r^ulations  of  the  British  govem- 

ment  from  time  to  time  established  (2).     It  is  also  stipulated  that 

k  shall  be  free  for  each  of  the  two  contracting  parties  respect-. 

ively,  to  appoint  consuls  for  the  protection  of  trade,  to  reside 

in  the  dominions  and  territories  of  the  other  party ;  but  before 

any  conaul  acts  as  such,  he  is  to  be  Approved  and  admitted  in 

the  usual  form  by  the  government  to  which  he  is  sent ;  and  it  is 

also  provided,  that  in  case  of  illegal  and  improper  conduct 

towards  the  laws  or  government  of  tlie  country  to  y/hiqh  he  is 

aent,  such  consul  may  either  be  punished  according  to  law,  if 

the  laws  will  reach  the  case,  o{  be  sent  back,  the  offended 

govemmtot  assigning  his  reasons.  (S) 

.  On  a  perusal^  therefore,  of  the  several  treaties  now  subsisting 
between  Great  Britain  and  foreign  countries,  it  will  be  seen  that 
commerce  is  in  general  placed  on  a  footing  of  equality  throi^h- 
out  the  world.  Trade  is  not  shackled  with  restrictions.  It  is 
by  a  general  intercommunity  of  commercial  privileges,  by  a 
removal  of  any  jealous  restrictions  in  favour  of  particular  coun- 
tries, that  the  most  advantageous  distribution  is  made  of  the 
general  wealth  (4). 

"When  a  treaty  has  been  made,  the  subjects  of  the  contracting  Treaty  binding 
powers  are  boimd  to  obey  it,  and  cannot  refuse  compliance  with  its  °"  ?'"»*** 


serres  the  purpose  for  which  it  is 
ioiroduced  perfectly  well*  and  it 
marks  a  total  indiilerence  to  the 
question  where  the  cargo  was 
picked  up.  Per;  Eyre,  C.J.  Mar- 
n-at  V.  Wilson,  I  Bos.  and  Pul. 
436,  437. 

^1)  St.  Helena  has  been  lately 
assigned  as  the  resideuce  of 
Buonaparte,  and  all  vessels  inter- 
dicted but  those  of  the  East  India 
company,  so  that  this  prorision 
has  become  impossible.    Deckra- 

VOU  I. 


tion  annexed  to  the  treaty  of  24th 
November  1815.  Pope,  136. 

(2)  Art.  3. 

(3)  Art  4.  The  fishery  at  New- 
f  )undland,  &c.  is  regulated  by  a 
convention  of  20th  October  1818, 
ratified  by  the  President  of  the 
United  States  30th  January  1819. 
Pope,  136. 

(4)  See  for  the  principles  -  on 
which  treaties  should  be  framed^^ 
ante,  28,  40.  4  Smith,  W.  of  K. 
161.  168.  ed.  1817. 

fi  s 
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^"iwSr""**  provisions  on  groonds  of  eicpedtencyy  or  for  any  other  reasoQ.  St 
merce  by  .  William  Seott  expressty  declares)  that  every  treaty  is  a  part  of  llie 
Treaties.  private  law  of  each  of  the  coantriea  which  are  parties  to  it,  and  ii 

as  binding  on  the  subjects  as  any  plirt  of  their  municipal  lairs  (1). 

The  ordinance  of  m  particular  state  is  not  indeed  of  suffickat 

•  -force  to  alter  the  general  law  of  nations ;  but  a  treaty  betweea 

two  countries  supersedes  the)  law  of  nations  between  the  oofr- 

^tracting  powers,  so  fiur  as  the  treaty  extends;  or  radier  it  is  ths 

law  widi  regard  to  them,  for  oonventio  vincit  legem  et  coAfiO^ 

tudinem  (9).    The  proposition,  therefore^  to  be  found  in  irofki 

-of  great  repute  in  the  profession,  and  which  is  suf^XMed  to  bs 

.oountenanced  by  a  determination  that  took  place  befiofe  Lofd 

Mans6eld^— that  a  contract  may  be  lawfiilly  made  to  insure  the 

-performance  of  a  voyage  which  violates  the  provisions  of  a  Britidi 

treaty  (8), — seems  incapable  of  being  supported,  for  if,  as  is  cer^ 

4ainly  the  case,  the  infraction  of  a  treaty  is  a  ground  of  caah* 

^cation  in  the  admiralty  court,  which  proceeds  upon  the  piinc^ 

of  the  law  of  nations  (4);  and  if,  As  is  equally  tme^  the  law  of 

nations  is  recognized  and  adopted  by  the  law  of  England,  hem 

<an  it  be  said  that  a  trade  carried  on  in  violation  of  the  pnn 

-risions  of  a  treaty  is  not  prohibited  at  common  law  (5)  ?  And  a 

contract  made  to  insure  the  carrying  on  T>f  such  a  trade  is 

equally  iU^al :  when,  therefore,  it  had  been  provided  hj  an 

article  in  the  treaty  with  America,  that  the  vessels  of  the  United 

States,  should  not  carry  the  goods  exported  by  them  from  the 

East  Indies  to  any  place  but  to  America^  and  an  American 

ahip  having  obtained  a  licence  from  the  governor  in  cooocO, 

carried  a  cargo  from  Bombay  to  Canton,  instead  of  to  Anneric^ 

it  was  held  that  the  voyage  was  illegal  and  the  licence  void;  and 

«  policy  of  insurance,  made  to  protect  the  vessel  at  and  from 

Canton  to  Europe,  was  held  illegal,  on  account  of  the  illegality 

(1)  TheEenrom,  2  Rob.  Adm.  venue  laws  of  a  foreign  couotry; 
Rep.  6,  7.  1  Marsh.  Ins.  61.  note-  and  in  Bird  ▼•  Appleton,  8  T.  B. 
Ante  40.  46,  &  47.  n.  2.  569,  570.  it  seems  to  have  been 

(2)  Pollard  v.  Bell,  8  T.  R.  434.  admitted,  that  if  the  yoyagc  in- 
cited Bird  V.  Appleton,  id.  566,  sured  had  been  contrary  to  tne 
567.  Christie  v.  Secretan,  8  T.  R.  American  treaty,  it  would  ha?e 
196—198.  bean  illegal ;  id.  196—198.     . 

(3)  Lever    v.    Helcher,   Park.        (4)  8  T.R.  567.  570,  ftc.Cvw- 
/    Ins.  360.  cited  Marsh.  Ins.  61.    tie  v.  Secretan,  8T.R.  IW.»«- 

Biit  the  decision  principally  took  '    (5)  See  also  Bird  v.  Applcwn. 

place  on  the  ground  that  it  was  8  T.  R.  569,  570.  and  infra,  txA 

not  forbidden  by  the  law  of  this  ante  47.  n.  2. 
country  to  violate  the  private  re- 
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5if  dw  trade  ia  wkich  the  yessel  was  engaged  during  her  itay  at  Boconnfeme&ts 
Guiton  (1).    But  It  was  determined,  that  a  poKcy  on  goods  <'  at  ^^^  i^ 
and  fiK>m  Canton  to  Europe^'  was  not  illegal  on  account  of  tke  i>«at>M- 
ifemA  hating  traded  from  Bomb^  to  Canton  in  violation  of  the 
tr«atj9  although  the  goods  taken  on  board  at  Canton  had  been 
purchased  with  die  prooeedsvi»f  the  cargo  taken  in  at  Bombay,and 
ikthou|^9  in  trading  fipom  Bombay  to  Caiiton,  dievesselhad  com- 
lAitteS  an  act  fi)r  wbicli  she  was  liable  to  be  seized ;  becaude  the 
adventuve  from  Canton  to  Earope  wap  a  new  adventure^  and  the 
voyage  entirdy  distinct  fifom  tint  in  which  the  illq^ality  had  been 
committed.  (8) 

It  was  observed  by  Eyre  C  J.  in  the  case  MarryatY.  Wilson  (8)9  Cooaniaioacf 
that  the  privileges  conferred  by  a  treaty  are  not  to  be  narrowed  '^^^'^^^ 
in  a  court  of  jusdoeu  to  the  disadvantage  of  the  state  on  whidk  we 
have  conferred  them^  by  a  fof ced  and  rigorous  construction. 
The  courts  of  justice  in  this  country  will  not  siqppose  that  any 
indirect  advantage  was  intoided  to  be  derived  by  subtle  modes 
of  argument,  that  do  not  aooNrd  with  the  general  tenor  of  the 
treaty,  as  ehioaoery  is  unworthy  of  the  British  govenunent,  and 
ecMitrary  to  the  character  of  its  negodations,  which  have  been 
at  aM  times  distinguished  for  their  good  feith,  even  to  a  degree 
of  candour  whidi  has  been  sometimes  imagined  to  expose  it  to 
the  artifices  of  more  refined  politicians^  The  nature  of  the 
trade  granted,  or  the  privilege  conferred,  is  a  good  rule  fyt 
fisung  the  construction  of  the  grant  It  is  proper  also  to  de^ce 
arguments  firom  the  context,  and  from  contrasliii^  the  doubt- 
ful part  of  the  treaty  with  the  other  stipulations.  And  th^ 
intention  and  spirit  of  the  treaty  are  to  be  attended  to  (4). 

The  old  treaty  with  America,  recognized  and  cmifirmed  by 
the  statute  87  Geo.  8«  contained  a  provision  similar  to  that  exist^^ 
ing  at  the  present  day,  which  allowed  the  citizens  of  the  United 
States  freely  to  carry  on  trade  between  the  British  dominions 
and  the  United  States  (5).     The  true  meaning  of  this   article 

(1)  Binl  V.  Appleton,   8  T.  R.        (3)  1  Bos.  &  Pul.  436. 

562.    The  treaty  was  recognized^        (4)  See  the  observatioBS  of  Eyre^ 

and    the    necessary    enforcement  C.  J.  1  Bos.  &  Pul.  436 — 439.  an^ 

given  lo    it   by   the    l^islature>  see  ante 44.  as'to  the  construction 

37  Geo.  3.  c.  97*  of  treaties. 

(2)  Bird  v.  Appleton,  8  T.  R.  (5)  37  G.  3.  c.  97  &  1 17.  8  T« 
562.  R  35.  1  Bos.  &  Pul.  436. 
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EnoKingeineiiti  ^y^^  ^^  qq^  ^Jiq^  Contended  to  be,  that  the  intercourse  must  be 
merce  by  immediate  and  direct  between  America  and  the  East  Indies : 

Treaties.  ^yyji  as  an  American  might  have  ocxme  fix>m  America  to  any 

country  in  Europe  and  bought  goods  and  carried  them  badL  to 
America,  and  from  thence  to  the  East  Indies,  so  there  seems  to 
be  no  reason  why  he  should  not  be  allowed  to  do  the  same  thing 
directly  as  he  might  do  indirectly ;  and  after  full  conuderstioii, 
it  was  determined  that  a  different  construction  is  to  be  put  on 
•the  treaty,  and  that  the  trade  betw^n  America  and  the  British 
iseltlenients  in  the  East  Indies,  may  be  carried  on  circuitously 
through  any  country  in  Europe  inclusively  of  Great  Britsiii. 
lx>rd  Chief  Justice  Eyr^  made  the  following  observations  when 
'the  case  wfts  removed  by  writ  of  error  to  the  court  of  exchequer 
chamber:   ^<  Thelanguageof  the  18th  article  is,  that  the  citiseiis 
^*  of  the  United  States  may  freely  carry  on  a  trade  between  the 
.'<  said  territories  and  the  said  'United  States,  in  articles  not  en- 
''  tirely  {Prohibited.     They  are  therefore  not  restricted  to  trade 
^<  in  articles  of  the  growth,  produce,  and  manufacture  of  the 
^*  United  States :  it  is  enough  that  the  articles  they  trade  in  are 
^^  not  articles  prohibited  from  being  imported  to  the  British  ter- 
'<  ritories  in  India,  or  exported  from  thence  by  any  body.  .  If, 
**  then,  they  propose  to  trade  with  the  British  territories  in  Iqdia 
^*  in  foreign  commodities,  as  they  may  do,  they  must  use  means 
*^  to  furnish  themselves  with  those  commoditi^     In  the  nature 
^^  of  things  it  must  be  done  in  a  course  of  trade.     The  obvipiis 
*^  jcourse  of  trade  is,  that  they  should  carry  their  native  commodi- 
*^  ties  to  other  countries,  where  they  can  be  exchanged  urith  the 
^^  most  advantage  for  articles  proper  for  the  East  India  market; 
.'*  and  that  they  should 'then  proceed  to  India  in  order  to  cany 
<<  on  a  trade  there  in  those  articles,     I  find  nothing  in  the  treatf 
*'*  which  will  warrant  me  in  saying  that  it  was  the  intention  of  the 
'*  contracting  parties  that  the  trade  conceded  by  the  treaty 
*^  should  not  be  so  carried  on.     The  counsel  for  the  defendant 
^  found  himself  obliged  to  acknowledge  that  the  citizens  of  the 
^^  United   States  might,  within  the  terms  of  this  treaty,  first 
'*  import  into  America  the  articles  in  which  they  propose  to 
*^  trade  with  the  British  territories  in  India,  and  then  export 
'•  them  from  America  in  a  direct  voyage  to  the  East  Indies,  and 
'^^  he  could  not  deny  tlmt  they  might  have  imported  these  artidet 
**  into  America  even  from  London.     Indeed  it  would  have  beca 
^  a  most  extraordinary  stale  of  things  if  they  might  have  gone 
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^  to  every  other  market  for  the  goods  they  wmited^  but  that  the  KnconngeTnent* 

«*  British  market  was  excluded;  and  as  to  the  apparent  disad-  mcfceby ^^^* 

'*  vantage  under  which  the  citizens  of  the  United  States  would  Treaties. 

^  cak*!^  on  trade  with  the  British  territories  in  India  so  con- 

'*  ducted,  it  was  argued  that  so  to  understand  the  treaty  would 

^  be  only  to  give  the  fair  and  due  preference  to  the  great 

*^  national  commerce  of  the  East  India  company.     Whether 

**  this  trade  should  have  been  conceded  under  any  qualifications 

^  or  restrictions  is  one  thing ;  it  having  been  conceded,  now  to 

^^  attempt  to  cramp  it  by  a  narrow  rigorous  forced  construction 

^*  of  the  words  of  treaty^  is  another  and  a  very  different  conside- 

^'  ration.     The  nature  of  the  trade  granted,  in  my  opinion,  fixes 

^^  the  construction  of  the  grant     If  it  were  necessary  to  go- 

^'  further^  strong^argumentsmay  be  drawn  from  the  context  of 

*'  this  article^  and  the  contrast  which  the  comparing  it  with 

^  the  preceding  article  will  produce.       From  the  context  it 

^*  appears  that  the  trade  was  to  be  Jree,  subject  only  to  certain 

<^  specific  regulations.     There  may  be  reason  to  apprehend 

*^  that  this  treaty  will  open  a  door  to  many  of  our  own  people, 

^*  whom  the  policy  of  our  laws  has  excluded  fix>m  a  direct  trade 

^^  to  the  East  Indies.     I  conclude  that  this  circumstance  was 

«^  foreseen,  and  that  the  balance  of  advantage  and  disadvantage 

^^  was  found  to  preponderate  in  favour  of  the  treaty.     The  cir- 

*^  cumstance  that  this  part  of  the  cargo  of  the  Argonaut  was 

^^  procured  here,  and  the  share  which  the  plaintiff  Wilson^  a 

^^  British  agent,  had  in  procuring  it,  might  have  deserved  con- 

•*  sideration,  as  evidence  of  collusion^  by  means  of  which  Wil- 

*^  son  was  carrying  on  for  himself  an  illicit  trade  to  the  East- 

*•  Indies^  which  might  have  subjected  this  ship  and  cargo^  or 

^^  this  part  of  the  cargo,  to  seizure  and  confiscation.  '  But  this. 

•^  use  has  not  been  made  of  the  facts  found  by  the  special  v^r- 

^*  diet,  and  no  other  use  consistent  with  our  opinion   of  the- 

^*  legal  effect  of  the  treaty  could  be  made  of  them.     For  a  citizen 

<*  of  the  United  States  being  allowed  to  trade  to  the  British 

«*  territories  in   India    generally,    with  the    exception   of  the- 

<<  trade  in  a  few  articles  only,  as  he  may  take  in  his  cargo  in 

^  the  ports  of  his  own  country,  so  he  may  take  it  in  in  the  ports 

««  of  this  country  as  wdl  as  any  other;  and  he  may  employ  an 

•^  agent,  and  that  agent  may  be  a  British  subject     It  seems  to 

"  me  impossible  to  mmntain  in  argument,  that  the  subject  of  a 

*^  nation  in  amity,  wlio  may  trade  to  the  British  territories  in 

**  India,  should  be  excluded  from  one  market  for  his  outward 
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t  ncoiingMWDtt  u  tnTestmenty  when  all  other  maricels  aie  open  to  hSmt  md 
i^y  **  when  it  »  distinctly  admitted  that  th^  jntAt^  of  iU  the 
'^  world,  including  ours  circuitoutlyi  muit  be  opoa  to  him  (l)*** 
A  natural-bom  subject  of  Great  Britain  is  eolitled  to  ths  prn 
▼ileges  conferred  by  treaty  on  the  subjects  d  a  foreign  coimtiy, 
if  he  is  domiciled  and  has  become  a  citizen  in  that  oyontry.  (f ) 


Trartiet. 


(1)  liuryatt ▼.Wilson,  1  Boe*       <2)  Manryatt v. WHsom  1  Bm. 
9(]Pttl.430.  8T.R.31.&G.  &Pttl.430.   8T.R.  3K;  sndice 

Bdl&£eid,  llLa&S.72& 
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CHAP.  XII. 

Of  the  Colomal  T^'ode  and  Laws  (iffecting  it,  and  tJie 
Foreign  Commercial  Companies  (1). 

n[^HE  renuuning  encouragement  afibrded  to  the  commerce  of 
Ghreat.  Britain  is  derived  from  her  colonies  and  settlements 
abroad.  The  beneficial  effects  of  the  colonial  trade  principally 
consists  in  opening  an  extensive  market  for  such  parts  of  the 
natural  produce  of  the  united  kingdom  land  of  her  manufactures' 
as  may  exceed  the  demand  of  the  markets  nearer  home,  those 
of  Europe  and  of  the  counti'ies  that  lie  round  the  Mediterranean 
Sea,  and  in  furnishing  to  the  mother-country  the  peculiar  com- 
modities of  the  colonial  regions  (2).  Without  subtracting  from 
the  home  markets  any  part  of  the  produce  that  has  been  usually 
ttent  to  them,  it  encourages  Great  Britain  to  increase  the  surplus^ 
by  continually  presenting  new  equivalents  to  be  exchanged  for 
it  It  tends  to  increase  the  quantity  of  productive  labour  in  the 
mother-country,  without  altering  the  direction  of  that  which  had 
been  employed  there  before  (3).  He  learned  author  of  the 
Treatise  on  die  Wealth  of  Nadons,  who  endeavours  to  prove  that 
exclusion  of  other  nations  from  the  colonial  trade,  is  injurious- 
to  the  wealth  of  the  parent  state^  feels  hfanself  obliged  to  admit 
diat  the. advantages  of  the  colonial  trade  of  Great  Britain  more 
dian  counterbalance  the  bad  effects  of  the  monopoly.  He 
observes,  that  this  branch  of  trade,  as  it  is  carried  on  at  present, 
is  greatly  advantageous.     The  new  market  and  the  new  employ- 

(1)  See  in  general  Smith's  W.  per.  tot.  and  titles  ChartfrGovern-^ 

ofN.  b.4.  c.7.    Brougbam's  In-  inents.     Bridgeman's  ludcx,  title 

qwry  into  Coloniai  Pohej  of  £u*  Colonies. 

iop<»Q  Powers^  803.  vol.  1.  &  1 1.  (2)  Per  Sir  W.  Scott  in  case  of 
passim.  Paley's  Mor.  Phil.  vol.  1  •  IminanueU  2  Robinson's  Rep.  197- 
page  387.  Edwards  West  Indies,  Montesquieu^  Esp.L.  b.  21.  c.  1 7»r 
vol.  2.  Robert8ou'sHi8tor}'of  Ame*  and  see  ante  211. 
rica,  vol.  3.  Tucker  on  Trade,  40^  (3)  As  to  the  advantages  and 
41.  Stoke's  Laws  of  the  Colonies,  disadvantages  incident  to  tbe  esta- 
per.tot.  and  the  respective  Laws  of  blishment  of  colonies,  see  the 
the  several  islands  and  planutions,  works  above  referred  to^  and  Rees 
printed  in  folie  and  quarto ;  and  Cyclopedia  tit.  OAowf.  Tucker  oi^ 
Monteaquieu  Esp^L.  b.  21.  c.l7. ;  Tradet 
and  Rees  Cyclopedia,  tit.^Colony, 
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ment  which  are  opened  by  the  colonial  trade,  are  of  much  greater 
extent  than  that  portion  of  the  old  market  and  of  the  old  em- 
ployment which  he  conceiyed  was  lost  by  the  monopoly.  The 
^ew  produce  and  the  new  ciqpital  which  ha^e  been  created  by 
the  colonial  trade,  maintain  in  Great  Britain  a  greater  quantity 
of  productive  labour  than  what  could  have  been  thrown  out  rf 
employment  by  the  revulsion  of  capital  from  other  tmdes.  And 
it  is  rather  for  the  manufiictured  than  for  the  rude  produce  of 
Europe  that  a  new  market  is  opened  by  the  col<Hiial  trade.  (1) 


Some  nations  have  given  up  the  whole  commerce  of 
colonies  to  an  exclusive  company,  of  whom  the  colonies  were 
obliged  to  buy  all  such  European  goods  as  they  wanted,  and  to 
whom  they  were  obliged  to  sell  the  whole  of  thor  own  surplus 
produce.     It  was  the  interest  of  the  company,  therefore,  not 
only  to  sell  the  former  as  dearly  and  to  buy  the  latter  as  cheaply 
as  possible,  but  to  buy  no  more  of  the  latter,  even  at  this  low 
pricey  than  what  they  could  dispose  of  for  a  very  high  price  in 
Europe.     It  is  their  interest  not  only  to  lower,  in  all  cases, 
the  value  of  the  surplus  produce  of  the  colony,  but  in  many 
cases  to  discourage  and  keep  down  the  natural  increase  of  its 
quantity  (2).     But  although  these  mischievous  consequences  are 
likely  to  result  from  exclusive  companies,  occasions  may  exist  in 
which  the  institution  of  an  exclusive  company  will  be  justifiable 
and  proper.     As  an  inducement  to  men  of  speculative  and  enter- 
prising minds  to  embark  their  capital  in  a   difficult  branch  of 
trade,  it  is  sometimes  just  that  they  should  be  allowed  to  remain 
for  a  time  in  exclusive  enjoyment  of  the  profits,  in  return  for  the 
labour  and  expence  originaUy  bestowed.     When,  for  instance, 
an  imdertaking  is  of  such  magnitude  as  to  deter  private  persons 
and  voluntary  associations  from  entering  upon  it;  when  large  sums 
must  be  expended  before  the  project  can  be  brought  to  bear, 
and  the  trade  to  answer ;  it  is  but  reasonable  tliat  those  who 
adventure  in  a  joint  stock  should  be  incorporated,  and  have  the 
privilege  of  excluding  all  others  from  interfering  in  the  new 
branch  of  conunerce  till  the  adventurers  are  sufliciently  paid  for 
the  risks  they  have  incurred  and  the  expences  to  which  they 
have  been  put.    An  eminent  author  is  of  opinion,  that  the 
establishment  of  exclusive  companies  may  be  justified  on  diis 
ground ;  for,  as  he  observes,  it  is  better  to  have  the  trade  of 
an  exclusive  company  than  no  trade  at  all : ,  and  in  process  of 

(1 )  Smith's  W.  of  N.  b,  4.  c.  7.        (2)  Smith's  W.  of  N.  J).  4.  c.  7. 
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tune,  as  the  reas<Mi8  for  continuiiig  the  company  will  cease,  the 
trade  should  be  laid  open  (1).  On  the  same  principle  it  has 
been  decided^  that  where  a  place  for  trade  is  discovered  with  the 
great  peril  of  any  persons,  the  king  by  his  prerogative  may 
,  grant  them  the  sole  trade  there.  (2) 

The  subject  proposed  to  be  considered  in  this  chi4>ter  will  be 
arnmged  in  the  following  order ;  first,  we  shall  consider  what 
country  is  to  be' deemed  a  colony  or  plantation ;  secondly,  what 
laws  are  in  force  in  the  colcmies,  how  justice  is  administered, 
and  wjiaf^tribunals  are  to  be  resorted  to  to  obtain  redress  for. 
wrongs  committed  th^e ;  thirdly,  of  the  East  India  Company ; 
fourthly,  the  West  India  Trade ;  fifthly,  the  Hudson's  Bay 
Company;  sixthly,  the  South  Sea  Company;  seventhly,  the 
«Afiican  Company;  eighthly,  the  Sierra  Leone  Company; 
jainethly,  the  Russia  Company;  tenthly,  the  Eastland  Com- 
pany; eleventhly,  the  Turkey  Company;  and  twelfthly,  the 
jGreenland  Fisheries. 

The   settlements  and    colonies   oP  Great  Britain  in  Asia,  zst,  Wkat 
Africa,  and  America  are  designated  by  different  terms  in  dif*  f "'"^'^'iJ^^f**^ 
ierent  provisions  of  the  acts  of  navigation  and  other  statutes.  In  atkm  of  Gntt 
the  act  12  Car.  2.  c.  18.  s.  1.   they  are  spoken  of  as  ^^  landsy  ^^*^  ^) 
islands,  plantations,  or  territories;"   in  section  18. of  the  same 
statute,  the  goods   enumerated  are  not  to   be  carried  but  to 
some  other  English  <*  plantation."     In  statute  18  &  14>  Car.  2. 
c.  1 1.  s.  6.  ships  are  required  to  be  built  in  the  king's  <^  dominions*^ 
in  Asia,  Africa,  or  America,  and  persons  of  the  king's  '*  planta- 
tions" are  declared  to  be  English  within  the  meaning  of  the  act 
of  navigation.     The  statute  7  &  8  W.  8.  c.  22.,  which  is  stated 
in  the  title  to  have  been  passed  to  regulate  the  plantation  trade,  - 
generally  uses  the  terms  colonies  and  plantations,  and  sometimes 
plantation  only.  '  The  act  recites  diat  the  governors  of  the 
colonies  or  plantations  were  by  statute  12  Car.  2.  c.  18.  obliged 
to  take  a  certain  oath,  whereas  in  the  act  they  are  called  the 
governors  of  the  lands,  islands,  plantations,  or  territories,  with- 
out any  mention  of  colonies*     Mr.  Reeves  expressed  an  opiniom 
that  the  legislature  used  the  word  <*  plantations"  in  a  different 

■      I  ■  I  I   I     ■      ■■  ■■  I  ■  11  ■  I  «       III         I  ■■!■ 

(1)  Dean  Tucker's  Essay   on        (2)  1  Rol.  Rep.  6.    Com.  Dig. 

Trii4le,67to71.»butsee  id.40,41.  Trade,  D.  1. 
See  also  as  to  exclusive  compa-        (3)  See  Division,  supra;    and 

nies,  2  Smith  W.  of  N.  b.  4.  c.  7*  see  ante,  212. ;  and  Definition  in 

379,  &c.  where  they  are  19  general  Stoke's  Laws  sf  Colonies,  page  1  • 
taprobated. 
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in  Asia,  Afirica,  and  America,  as  tliey  used  the  term  plantation 
only  in  the  18th  section  erf*  the  12  Car.  S.  c  18.,  and  omitted 
the  words  lands,  islands,  and  territories,  althoiudi  they  bad  been 
made  use  of  in  other  parts  of  the  act  (1).     This  distinction, 
however,  can  only  be  ^qplied  in  practice  if  it  should  happen  that 
the  king  possesses  lands  and  territories  in  Asia,  Africa,  and 
America,  which  are  not  jriantations.     The  trade  to  sudi  domi* 
nicms  as  do  not  come  under  that  denomination  would  be  ex- 
empted from  certain  restrictions  by  the  adoption  of  this  rule. 
As  for  instance^  the  statute  7  &  8  W.  3.  c.  22.,  which  requires 
the  trade  to  the  colonies  or  plantations  to  be  carried  on  in 
Britiih-built  ships,  would  not  aflfect  diose  lands  or  territories 
which  could  not  in  construction  of  hw  be  deemed  colonies  or 
plantations,  all  which  might  stiil  be  traded  to  by  ships  British*, 
owned,  by  yirtue  of  the  first  clause  of  the  act  of  navigation  (2). 
The  British  settlements  in  the  East  Indies  in  the  posaeaaaon  of 
the  East  India  Company  have  been  held  to  be  *^  colonies  or 
plantations,"  at  least  within  the  meaning  of  the  navigation  law% 
so  tho^  a  ship  built  in  Surat  has  been  considered  entitled  to  a 
plantation  register  (S).     So  when  a  Danish  ship  bound  on  a 
voyage  from  Bengal  to  Copenhagen,  took  in  her  loading  at 
Calcutta,  the  trade  was  held  ille^  on  account  of  the  statute 
18  Car.  2.  c.  18.  s.  1.  (4>),  which  was  regarded  as  prohibiting 
such  a  traffic  with  the  East  Indies  in  any  other  than  a  British 
vessel  {5).    A  voyage  in  a  Swedish  ship  from  Madras  to  Got- 
tenburgh  has  been  also  held  to  be  prohibited  by  the  navigatioo 
act  (6)*     The  statute  87  Geo.  8.  c.  1 17.  was  passed  on  account 
of  the  Ejast  Indies  being  comprehended  within  the  expressions 
in  the  navigation  BCt>  to  relieve  foreigners,  who  might  trade  to 
that  part  of  the  world  (7),  from  the  necessity  of  exporting  in 
British  vessek.    But,  in  practice,  the  provisions  in  the  navigatiott 
laws  had  been  in  some  measure  relaxed  with  respect  to  the  East 
Indies  (8) ;  and  a  late  statute,  to  which  we  have  alluded  on  a 

'  (1)  Reeve's  Hist.  Ship.  135.  (5)  Mork  ?.  Abel,  3  Bos.  &  PoL 

(2)  12  Car.  2.    c.  18.    s.  1.  35.  TideReem,  1st  ed.  134. 
Reeve's    Hku    Ship.    136.     Sed        (6)  Cbakners  v.  Bell,  3  Bos.  & 
quere  as  to  this  distinction.  Ful.  604.     ]  2  Car.  2.   c.  18.  s.  !• 

(3)  7&8W.3.  c22.  Reeves,    7  &  8  W.  3.    c.  22.    s.  2..  vi«W 
)28.  Reeves.  1st  ed.  134. 


<4)  See  also  7  &  8  W.  3.  c.  22.        (7)  33  G.  3.  c  £2.  s.  139. 

(8)  Ch 
Ful  606. 


^  2.  ?  8)  Chalmers  v.  Bell,  a  Bos.  & 
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jfarmer  ofcauon(l)»  rccitea  that  the  navigiition  acts  have  not  i8t,wiuitA 
been  applied  in  practice  to  the  trade  with  die  Eaat  Indies  when  p^^. 
carried  en  by  hb.  majes^s  subjects.  The  statute  proceeds  to 
enact,  that,  the  navigation  laws  shall  not  extend  to  the  trade 
carried  on  by  his  majesty's  subjects  in  British  vessels  within  the 
limits  of  the  East  India  Ck)mpany(3).  It  seems,  therefore,  to 
have  heexk  considered,  that  the  Ekst  Indian  possessions  are  oom« 
prehended  within  the  denomination  of  colonies  and  plantatkmsy 
or  at  least  within  the  larger  expression  of  lands,  islands,  plaatfr* 
ttoas,  and  territories,  as  used  in  the  acts  of  navigation^ 


No  distinction  appears  to  exist  between  the  two  terms  colonj 
and  plantation,  lir.  Reeves  observes^  that  the  word  plantation 
first  came  into  use.  It'  implied  the  idea  of  introducinf^  institok 
tbkg,  and  establishing  where  every  thing  was  desert  l)efare>  aa 
the  plantation  of  Ubter,  of  Virginia,  of  Maryland,  and  other 
places.  The  word  colony,  which  is  derived  from  the  Latin 
celania  fin  which  language  it  signifies  simply  a  plantation),  is 
said  not  to  have  come  much  into  use  till  the  reign  of  Charlca 
Sd,  and  denoted  the  politioal  relation  in  which  die  phmtationa 
aCood  towards  this  kingdom.  In  different  parts  of  New  Ekigland 
(for  mstance)  voluntary  societies  had  been  formed  among  per* 
aonswhohad  leftdiemodiercountry  on  account  of  restraints  im^ 
posed  upon  them  in  matters  of  religion,  without  the  direction  or 
participation  of  the  English  government;  so  that  in  the  time  of 
Charles  the  2d,  there  were  not  wanting  persons  who  pretended 
to  doubt  of  their  constitutional  dependence  on  the  crown  of 
England ;  and  it  was  recommended,  in  order  to  put  an  end  to 
such  doubts^  that  the  king  should  appoint  governors,  and  so  make 
them  colonies  (S).  A  colony,  therefore,  might  be  considered  aa 
a  plantation  that  had  a  governor  and  civil  establishment  subordi- 
nate to  the  mother  country.  All  the  plantations  in  America, 
exoqit  those  of  New  England,  had  such  an  establishment,  and 
they  were^  according  to  this  idea,  colonies  as  well  as  planta- 
tions. In  the  statute  7  &  8  W.  8.  c  22.  and  the  navigation 
acts  made  afterwards,  the  two  terms  are  used  without  distino* 
ti<m  (4u)  Newfoundland  is  considered  as  a  colony  or  plantation, 
as  in  reason  it  ought  to  be:  for  ahhough  it  has  lately  been  re- 
garded cmly  as  a  fishery,  and  the  policy  of  the  government  has 

—^ — r    p  ~  "  -  -  -       '  •  II  III-—- 

(1)  Ante,  21 2.  359.411. 

(2)  57  Geo.  3.  c.95.  (4)  Id.  ibi<L    15  Car.  2.   c.  7. 
fS)  Reeves  Hist.    Ship.    138.    &e.  12  Car.  2.  c.l8. 

Smith,  W. <rfN.  b.4.  c.7.  vol 2. 
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been  to  prevent  pltinting  and  colonizntion  there,  yet  the  origi- 
nal design  was  to  plant  that  island  as  well  as  Vurginia^  or  any 
odier  part  of  America,  and  the  original  charters  appear  to  have 
been  granted  to  planters  as  well  as  to  merchant  adventurers.  (1) 

Bat  the  term  plantation  is  only  to  be  applied  to  colonies  that 
are  settled  principally  for  the  purpose  of  rainng  produce ;  it  has 
not  been  ext^ided  to  the  British  dominicHis  in  Europe,  neither 
to  Dunkirk,  Toulon,  or  Calais,  while  those  places  were  in  our 
possession,  nor  at  the  present  day  to  Jersey  or  Guernsey,  or  the 
islands  in  the  English  Channel.  Colonial  produce  cannot  be 
lawfully  transported  from  the  British  West  Indies  to  Giibraltar, 
because  Gibraltar  is  a  mere  fortress  or  garrison,  and  not  a 
plantation  (2).  So  the  island  of  Malta  is  not  a  plantation ;  and 
therefore  a  contract  to  carry  a  cargo  of  sugar,  rum,  and  other 
West  India  produce  to  Malta  has  .been  held  illegal.  (S) 

'A  question  has  sometimes  arisen  whether  a  particular  colony 
or  plantation  could  be  considered  as  belonging  to  his  majesty  or 
in  kis  possession.  Ii\  the  treaty  of  peace  with  Spain  in  1765,  it 
waa  agreed  by  the  17th  article,  that  the  king  of  England  should 
cause  all  the  fortifications  erected  there  by  British  subjects  to  be 
demoliiihed^  but  on  the  other  hand  it  was  agreed  by  the  king  of 
Spain,  that  the  British  subjects  and  tlieir  workmen  should  not 
be  disturbed  or  molested  in  their  occupation  of  cutting  logwood, 
for  t^bich  purpose  they  were  allowed  to  build  and  occupy  houses 
and  magazines  for  their  families  and  effects.  NotwithstaDding 
these  stipulations  in  favour  of  British  settlers,  it  was  considered 
that  the  Bay  of  Honduras  was  not  a  plantation  or  territory  belong- 
ing to  his  majesty,  so  as  to  be  liable  to  the  restraints  imposed 
by  the  navigation  act  on  the  trade  to  the  colonies,  but  that  it 
was  a  part  of  the  Spanish  territories  subject  to  the  exercise  of 
such  rights  as  had  been  agreed  upon  by  the  treaty  in  favour  of 
British  subjects  (4).  Another  question  arose  with  respect  to 
Guadaloupe,  on  its  being  taken  from  the  French  in  1799.    Hie 


(1)  15  Car.  2.  c.  7.  s.  7.  &c. 
25  Car.  2.  c.  7.  Reeves  Hist.  Ship. 
123.  as  to  importation  of  iish  and 
oil  in  foTom  ships  from  New- 
foundland Op.  of  Sir  J.  Hawles» 
24th  January  1 698.  Op.  on  4  G.  3.- 
c.  15<  as  to  dutv  on  goods  from 
colony  ia  America,  Ante  361  to 
366. 

(2)  Lubbock  v.  Potts,  7  East, 


449.  3  Smith  401.  S.  C.  Reeres 
Hist.  Ship.  125. 1  ed.  See  the  Pa- 
tapsco  Acton's  Rep.  305.;  tbe 
Inuianuel,  2  Rob.  Rep.  Id8. 
12  Car.  2.  c.  18.  s.  18.  ante213. 

(3)  Rubichon  v.  Humble,  1 
Dow.  Rep.  1 9 1.  See  48  G.  3.  c.  69. 
41 G.  3.  c.103. 

(4)  ReeVes,  1  ed.  126.  per  Xr* 
DcGrey,  19  Nov.  1768. 
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law  oiBcen  gave  it  as  their  opinion  that  this  island  was  to  be  '^^  ^^^<  ^ 
•considered  a  plantation  oi  territory  belonging  to  his  majesty,  puoudoo. 
^md  in  his  possession  within  the  meaning  of  the  navigation  act ; 
«s,  notwithstanding  very  advuntageous  terms  bad  been  granted 
to  the  inhabitants,  they  were  disarmed  and  in  a  state  of  subject 
tion  to  his  majesty's  troops.  All  new  commissions  were  to  be 
taken  under  his  majesty,  and  all  acts  of  justice  were  to  be  per- 
formed in  his  name.  He  was  in  actual  possession  of  all  the  pub;- 
lic  revenues,  and  the  trade  of  the  island  had  changed  its  courise, 
passing  now  in  English  bottoms  only  to  Great  Britain.  On  the 
other  hand,  an  objection  was  raised  to  this  opini<Mi,  on  the 
ground  of  the  condition  and  circumstances  of  the  inhabitants  of 
•the  island,  who  enjoyed  privileges  under  the  artides  of  capitu- 
lation hardly  compatible  with  the  state  of  subjects.  But  this 
objection  will  have  no  weight,  if  it  be  considered  that  there  were 
personal  privileges,  confined  only  to  the  present  inhabitantB,  who 
bad  been  restrained  from  alienating  to  any  but  the  king^s  sub- 
jects ;  and  the  capitulation  was  not  made  with  the  French  king, 
but  only  with  the  inhabitants.  The  right  of  sovereignty  th^*e- 
fere  was  wholly  changed,  and  the  whole  island  was  the  king's 
acquisition  by  conquest ;  so  that  Guadaloupe  was  held  liable  to 
be  treated  as  a  plantation  or  territory  belonging  to  his  majesty  or 
in  his  possession  within  the  meaning  of  the  act  of  navigation^  as 
well  as  of  other  laws  relating  to  the  duties  on  goods  imported 
into  this  country  from  the  colonies  (1).  So  with  respect  to  New- 
foundland, whatever  doubt  might  have  existed  as  to  the  king^s 
sovereignty  in  that  island,  when  he  had  no  settled  governor  there^ 
and  had  exercised  no  act  of  dominion,  all  doubt  must  have  oeased 
at  the  treaty  of  Udrecht,  when  the  king  of  Great  Britain  was 
acknowledged  to  have  the  sovereign  dominion  of  the  island.  (2) 

The  legal  constitution  and  government  of  the  colonies  may  be  a<Uy>  What 
considered  under  three  divisions: — 1st,  Whether  the  laws  of 'j^J^^'^^^"' 

,  » ' force  in  the 

(1)  Reeves,  130.  by  the  Attor-         (2)  Reeves  Hist.  Ship.  124.  See  ?^'^.Vt°^: 

ney  General  Pratt,  7  Aug\ist,  1759.  also    Blackburn     v.     Thompson,  of  Gteai  Bri. 

and  Solicitor  General •  Vorke,   13  3.Campb.  61.     15  East,  81.  S.  C.  tain.  (3) 

August  1759. ;  who.cited  a  similar  Johnson  v.  Ghreaves*  2  Taunt.  344. 

csseof  St.  Christopher,  a.  d.  1688,  MuUer  v. Thomson,  2  Caippb.  610. 

ceded  after\^rds  by  the  Treaty  of  Atkinson  v.  Abbott,  1 1  East,  135. 

IJtrecht.     See  also  the  opinion  of  1  Campb.  535.    The Abby,  5  Rob. 

Sir  F.  Norton,  that   the  goods  at  Adm.  Rep.  254. 

Guadaloupe,  when  it  was  taken  .   (3)  See  division  of  the  subject 

oould  not  be  carried  to  the  West  ante,  .633«   As  to  the  navigation 

Indies,  as  they  had  not  been  ship-  laws  as  they  a£fect  the  coIoaiet» 

ped  in  Great  Britain.  15  Car.  2.  finte  21 J  to  235. 

c-7.  .2  feh.  1764. 
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aiMttr,what       the  ptti«ntttite|  or  what  Other  iMdliitioii8»  are  iofi^ro^ 
^""'^  aT^  ^^ommj  togetkerwilk  the  extent  of  the  power  of  parliameDt  and 

of  the  kiiig  to  make  new  kwi  to  rcgukte  the  coloiiieti  or  to  alter 
diote  abeady  ettafaltfhed ;  aeeondly^Uie  mode  ol  making  laws  and 
adnunistering  joslioe  within  the  o(d(»iies»  whidi  branch  of  the 
aobject  involves  the  consideration  of  the  whole  of  their  interior 
poiiQ^;  diirdlyt  ^  mode  of  obtaining  redress  in  the  courts  of 
juslios  of  this  eonniry  for  crimes  and  civil  iii|uries  conunktod  in 
the  odonies,  together  with  the  operation  and  efleeiof  die  En^idi 
laws  on  colonial  property  in  cases  of  bankruptcy  and  intestaqr. 
It  wonld  be  impraedoable^  in  a  treatise  of  this  nature^  to  enn- 
metate  all  ^  local  laws  of  each  particular  cohmy,  island^  or 
plantation:  these  will  be  found  collected  in  separate  pid^Ucations 
of  the  laws  of  each  particular  colony,  island,  ftc. 


The  colonies  are  governed  by  different  rules  in  reqiect  to 
legal  constitutum,  as  they  have  been  either  settled  in  a  place  foc^ 
merly  unoccupied,  or  eatablished  in  a  country  that  has  been  ac* 
quired  by  eonqneat*    Wboi  a  colony  of  En^^ish  subjects  is 
settled  in  a  country  formerly  uninhabited,  the  laws  in  force  in 
England  are  saad  to  be  immedhtely  in  force  in  the  new  colony  (1). 
But  an  act  of  parliament  afterWMds  made  in  England  will  not 
be  binding  on  the  new  colony,  unless  it  be  particularly  named; 
and  therefore  die  reqpiisites  oif  the  statute  of  fiauds  in  ezecuting 
wilis,^  &».  have  no  cflbct  in  Barbadoes  (S).    And  Mr.  Justke 
Blackstone  observe^  that  the  doctrine  that  the  lawa  of  England 
aaa  in  foeoe  in  the  newly  discovered  counliy,  muit  be  understood 
with  nni^  and  great  restrictions.    Tlie  oolontsts,  he  says,  csa 
only  cany  with  diem  so  mudi  of  the  English  law  as  ia  lyplicahle 
to  dieir  own  sitaatiim  and  the  condition  of  an  in&nt  odony ;  as 
for  instance,  die  general  rules  of  inheritance,  and  of  protecdoa 
from  personal  injuries.    The  ulificial  refinements  and  distmc- 
tions  incident  to  the  property  of  a  great  and  comm^Kaal  people; 
the  laws  of  police  and  revenue ;  the  mode  of  maintenance  for  tb^ 
established  clergy;  the  jurisdicdon  of  spiritual  courts;   and  a 
muldtude  of  other  provisions,  are  neither  necessary  nor  conve-i 
nient  for  them,  and  therefore  are  not  inforee.    What  shall  be 
admitted  and  what  rejected,  at  what  times  and  under  what  re^ 

'    (1)  Blanksrd  V.  Galdj,  2  Sslk.        (2)  1  Chshn.  CoU.  Op.  220. 

411.  G66.  4Mod.222.  Cem.Diff.  2  id.  202.     4  Mod.  225.    Com. 

Ley.  (X      2    Peere    Wms.    75.  I>ig.  Navigsdoa.  0. 3.     2  Focre 

Shower,  P.  C.  32.  Sprag  v.  Stone,  Wms.  75.    4  Bk.  Com.  109.    2 

Dougl.  38.     Videetiam  1  Cliahii.  Ld.  Raym.  1245.     2  Salk.  411. 

23.    Stokes'  Laws  of  ColoniesylO.  Stokes'  Lsw  of  Cc^niesb  30. 
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strictions,  must^iDCfiaeof  dispute^  be  decided  k  the  first  instanoe  andiy,wiuit 
by  tlieir  own  provinciBl  judioalwre,  subject  to  ih»  revisioik  and  ]^i!^'^^  ^ 
eontvcd  of  the  king  in  ooundl ;  die  whole  of  their  constitution 


eko  Hable  to  be  newly  modelled  and  refimned  by  the 
general  superintaiding  power  of  the  legidatore^  in  the  mother 
conntry  (1).    The  qualification  engrafted  by  the  learned  conn 
nentator  on  the  geiierat  doctrine   must  liieTefi)re  be  oonsideredl 
as  itAplied  by  the  writers  by  whom  this  doctrine  is  advanced; 
and  die  laws  in  fi)rce  in  the  mothei*  country  are  only  binding  fi» 
the  new  colony  so  fttr  as  they  are  api^icaUe  to  its  state  and  di^ 
oomstances.     Ehiglish  subjects  carry  with  them  the  common  law^ 
whidi  becomes  the  law  of  the  plantations  in  which  they  settle  | 
and  all  statutes  in  affirmance  of  the  cemmon  law  antecedeiid|i 
to  the  settlement  of  a  colony,  are  in  force  iii  that  colony.    Bui 
it  is  nottrue  as  a  general  pv>oposition,  that  the  inhabitants  of  the 
colonies  cany  with  them  die  statute  laws  of  thereahn;  but  whe* 
dier  they  do  so  or  not  depends  i^n  drcnmstances,  on  the  eflaet 
of  thdr  charter,  on  usage^  and  the  acts  of  dieir  legislaiture ;  and 
it  would  be  both  inconvenient  and  dangerous  to  adopt  the  pitK 
position  in  so  lai^  an  extent(2}.     By  the  local  acts  of  some  of 
the  plantations^  as  in  the  Leeward  Caribbee  Islands^  it  is  exprem> 
ly  declared,  that  the  common  law  of  England^  as  &r  as  it  stands 
unaltered  by  any  written  lam  of  those  islands,  or  by  act  of  pav^ 
liament  of  Englaiid,  shall  be  in  fcnrce  iii  the  islands ;  and  that  M 
customs  and  usages  to  the  contrary  shall  be  void  (3).     But  by 
referring  to  the  difierent  collections  of  local  statutes  passed  in 
most  of  the  West  India  islands,  and  other  plantations,  it  will  be 
found  that  in  general  they  contain  express  enactments  iqpplicable 
to  each  pl&ntation  or  colony. 

If  a  new  territory  be  obtained  by  conquest,  the  old  laws  ai|d 
customs  by  which  the  people  have  been  governed  are  binding, 
provided  they  are  not  contrary  to  the  law  of  Ciod,  until  new  laws 
-are  imposed  by  the  conqueror;  as  it  would  be  extremely  incon- 
venient that  the  old  laws  should  be  abrogated  before  new  ones 
have  been  devised  for  the  government  of  th^  people  (4).  But  in 
conquered  or  ceded  countries,  the  king  of  England  has  a  legis*^ 


(1)  1  Bill.  Com.  108.    Stokes'  (4)  Blankard  r.  Galdy,  4  Mod. 
Law  of  Colonies,  4,  &c.  225.      2  Salk.  41 1.      Com.  Dig. 

(2)  1  Chalm.  195.  198.  232.  Ley.  C.    Hall  v.  CnmpbelU  Cowp. 
<3)  See  Collection  of  Laws  of  209.      Collet  v.  Lord  Keith,   2 

St.    Christopher     and    Leeward  East,  260. 

islandsr  Act.  10.  31.    page   18.  (5)  Calvin's  Case,  7  Rep.  17  b. 

Stokes'  Law  of-ColoQies,  30. Campbell  v.  Hall,  Cowp.  209. 211 . 
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2»diy,  wiMt  latite  authority*  and  may  alter  their  fomMr  laws  if  he  thinkfity 
Uinm font  m  ^||^g^  ^^  oonsent  of  parliament (6).  Our  Americaii  planta- 
tions^ sayB  Mr.  Joaiice  Bladutoae^  are  principally  within  the 
roles  laid  down  with  respect  to  the  government  of  conqoered  or 
ceded  countries,  having  been  obtained  either  by  ri^t  of  conquest 
and  the  extermination  of  the  nattves*  or  by  treaties.  And  there* 
fore  the  common  law  of  England,  as  such,  has  no  authority  there^ 
ihey  being  no  part  of  the  mother  country,  but  distinct  thou^ 
dependent  dominions.  However,  the  crown  has  from  time  to 
time  established  the  comuMm  law  of  England  in  all  the  British 
American  plantations,  except  Quebec  or  Canada  (1).  These 
are  also  sutgect  to  the  control  of  parliament^  tfaoughi 
Ireland  and  the  Isle  of  Man,  they  are  not  bound  by  any 
acts  of  parliament,  unless  particularly  named  (2).  The  king, 
says  Lord  Mansfield,  has  power,  without  the  concoirenoe  of 
parliament,  to  alter  the  old  and  introduce  new  laws  in  a  con- 
quered country.:  his  power  of  legislation  beings  nevertheksB, 
subordinate  to  the  authority  of  parliament,  he  can  not  make  any 
new  change  contrary  to  fundamental  principles;  he  cannot 
exempt  an  inhabitant  from  the  particular  dominioq,  as  fin:  in- 
stance, fitmi  the  laws  of  trade  or  from  the  power  of  parliameiitf 
or  give  him  privileges  exclusive  of  his  other  subjects ;  and  so  in 
many  other  instances  which  might  be  put.  A  country  conquered 
by  die  British  arms  becomes  a  dominion  of  the  king  in  ths 
right  of  his  crown,  and  is  therefore  necessarily  subject  to  the 
l^islature^-the  parliament  of  Chneat  Britain.  The^^  artides  of 
capitulation  upon  which  the  country  is  surrendered,  or.  the  arti- 
cles of  peace  by  which  it  is  ceded,  are  sacred  and  inviolaUc^ 
according  to  their  true  intent  and  meaning.  It  is  left  by  tba 
constitution  to  the  king's  authority  to  grant  or  refuse  a  capitula- 
tion ;  if  he  refuses,  and  puts  the  inhabitants  to  the  sword,  or  ex- 
terminates them,  all  the  lands  belong  to  him.  But  if,  as  is  mort 
usual  in  modem  times,  the  king  receives  the  inhabitants  under 
his  protection,  and  grants  them  their  property,  he  has  power  ta 
fix  such  terms  and  conditions  as  he  thinks  proper.  He  is  in- 
trusted widi  making  the  treaty  of  peace; — he  may  yield  up  the 
conquest,  or  retain  it,  upon  what  terms  he  pleases.  Tlieie 
powers,  says  Lord  Mansfield,  no  man  ever  disputed ;  neither  hss 
it  hitherto  been  controverted,  that  the  king  might  change  psrt 

2  Peere  Wms.  75.     Show.  Pari.  14  G.  3.  c.  83.  and  88. 

Cas.  3  i .     Wy tham  v.  Button,  3  (2)1  Bla.  Com .  1 09,  and  2  Peeie 

Mod.  159—161.  Wms.  75.   Spragge  v.  Stone,  cited 

(1)  Stokers  Law  of  Col.  30.  and  by  Dunning,  DougL  38.  25  6,  t. 

see  as  to  Quebec  and  Canada,  c  6.  8.10.    4InsU284. 
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or  die  fdiole  of  the  law  or  poKtieal  fonn  of  government  of  andly,  What 
a  amqaerad  dominion.  (1)  ^ZIL.'"**  " 

Bat  althoDgh  the  king  has  an  original  and  inherent  right  of 
legidation  over  a  conquered  or  ceded  country,  he  caiuiot  exer* 
dse  that  power  if  he  has  previously  established  a  different  oon- 
stitntiim,  by  which  the  newly  acquired  country  is  to  be  governed ; 
as  was  detennined  with  respect  to  the  island  of  Grenada.  On 
the  capitulation  of  that  island  it  was  agreed  by  the  articles  of  ca« 
pitulation  that  it  should  be  governed  bj  the  existii^  laws  until 
his  majesty's  pleasure  should  be  knovm,  and  that  the  inhabi- 
tants of  the  island  should  enjoy  their  property  and  privil^es 
BS  fully  as  the  other  subjects  of  his  majes^  in  the  British 
Leward  Islands.  A  treaty  of  peace  was  afterwards  signed,  by 
which  Grenada  was  ceded  to  Great  Britain.  The  treaty  was 
made  on  the  lOlh  February  1763 ;  and  in  the  next  y^ar,  a  pro- 
damation  issued  under  the  great  seal,  by  which  it  was  declared 
that  die  king  had  commissioned  his  governor,  as  soon  as  the 
state  and  circumstances  of  the  cokxiy  i^ould  admit,  to  call  an 
assembly  to  enact  laws.  Another  proclamation  was  issued  on  the 
S6th  March  1764,  reciting  a  survey  and  division  of  the  ceded 
islands,  which  his  majesty  had  ordered  to  be  divided  into  allots 
ments,  as  an  invitation  to  purchasers  to  come  in  and  purchase 
on  the  terms  specified  in  the  proclamation.  On  the  9th  April 
1764,  a  commission  actually  issued,  in  compliance  with  die 
promise  hdd  out  in  die  prodamation,  appointing  gmeral  MeU 
viUe  governor,  with  a  power  to  summon  an  assembly  as  soon  as 
the  state  ieuid  circumstances  of  the  ishind  would  admits  and  to 
make  laws  with  consent  of  the  governor  and  council,  with  re- 
fiofence  to  the  manner  adopted  in  the  other  assemblies  in  tha 
kiBg^s  provinces  in  America;  but  before  the  arrival  of  the  go- 
vernor at  Grenada,  indeed,  before  his  departure  from  Londeis 
letters  patent  were  issued  undei^  the  great  seal,  by  which  aa 
alteration  was  made  on  the  duties  that  had  been  established 
while  the  island  was  in  possession  of  the  French,  on  the  ex- 
pectation of  sugar,  and  the  duties  were  made  the  same  as  those 
payable  in  the  other  British  Leeward  Islands.  On  the  validity 
of  these  letters  patent  a  question  arose ;  and  tiiough  the  abo- 
lition of  the  French  duties  and  substitution  of  the  new  tax  were 
just  and  equitable  with  respect  to  Grenada  itself  and  the  other 

(1)  See  these  principles  more  at  large  in  Hall  v.  CSampbeO,  Cowp. 
204  to  214. 
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andly.  What      Leeward  Islands,  yet  through  inattention,  in  inverdng  the  order 
ColaiiL^"^*  "  ^  which  the  instruments  should  have  passed,  the  letter*  patent 

were  contradictory  to  the  former  acts  of  the  crown,  and  were 
therefore  determined  to  be  void.  The  two  proclamations  and 
the  commission  to  governor  Melville  were  considered  as  amount- 
ing to  an  irrevocable  grant  to  all  who  might  be  inhabitants  or 
might  acquire  property  in  the  island  of  Grenada,  or,  more  ge- 
nerally, to  all  whom  it  might  concern,  that  the  subordinate 
legislation  over  the  island  should  be  exercised  by  an  assembly, 
with  the  consent  of  the  governor  and  council^  in  like  manner  as 
the  other  islands  belonging  to  the  king.  There  was  no  reser- 
vation in  the  original  proclamation  of  any  legislative  authori^ 
to  be  exercised  by  the  king,  or  by  the  governor  and  council 
under  his  authority,  till  the  assembly  should  meet;  for  it  alluded 
to  a  government  by  laws  in  being  and  by  courts  of  justice,  not 
by  a  legislative  authority,  until  an  assembly  should  be  called. 
After  the  proclamation,  therefore^  acts  of  legislation  could  only 
be  performed  by  the  assembly  of  the  island,  or  by  acts  of  the  par- 
liamient  of  Great  Britain  (1).  A  country  that  comes  to  the 
crown  by  title  or  descent  retains  its  old  laws,  which  cannot  be 
altered  by  the  crown  without  the  authority  of  an  act  of  parlia- 
ment (2) 

Interior  ^^^-       2ndly,  We  will  now  consider  the  plantations  with  reference  to 

their  interior,  polity.  The  law  and  legislative  government  of  every 
dominion^  says  lord  Mansfield,  affect  all  persons  and  all  property 
within  its  limits.  Whoever  purchases,  lives,  or  sues  there,  put» 
himself  under  the  law  of  the  place.  An  EnglishmiCn  in  Irdand, 
Minorca^  the  Isle  of  Man^  or  the  plantations,  has  no  privilege 
as  such  distinct  from  the  natives  of  these  places  (S) ;  and  on  the 
other  hand,  no  law  made  in  one  of  the  colonies,  or  indeed  in  any 
other  state,  will  bind  a  person  who  is  not  resident  within  it,  and 
has  not  brought  himself  within  its  jurisdiction.  (4) 

Considered  with  respect  to  their  interior  polity,  our  colo- 
nies are  properly  of  three  sorts  (5).  1st.  Provincial  estabUsk- 
TnentSy  the  constitutions  of  which  depend  on  the  respective  com- 

_  '      -  -  -       -  - ..         _  _     __  ^_^ ^  ^^_  _        _  _  -^ 

(1)  Campbell  v.  Hall,  Cowp.  (5)  1  Bbu  Com.  109.  Monti£« 
304.  ori's  Diet.  tit.  Plantations.  Stokes" 

(2)  Calvin's  case»  7  Co.  17  b.  Laws  of  Colonies,  13  &  14.  See 

(3)  Campbell  v.Hall,Cowp.  204.  Rees's   Cyclopedia,    tit.  Charter 

(4)  Buchanan  v.  Rucker,  9  East,  Governments. 
192. 
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missions  issued  by  the  crown  to  the  governors^  and  the  instruo  ancQy,  What 
tions  which  usually  accompany  those  commissions,  under  the  ]^V  1°  ^°"®  *" 
authority  of  which  provincial  assemblies  are  constituted^  with  the 
power  of  making  local  ordinances  not  repugnant  to  the  laws  of 
England  (I).  2nd]y.  Proprietory  governments^  granted  out  by  the 
crown  to  individuals  in  the  nature  of  feudatory  principalities^ 
with  all  the  inferior  regalities  and  subordinate  powers  of  legisla- 
tion which  formerly  belonged  to  the  owners  of  counties  palatine : 
yet  still  with  these  express  conditions,  that  the  ends  for  which  the 
^rant  was  made  be  substantially  pursued,  and  that  noihing  be 
attempted  which  may  derogate  from  the  sovereignty  of  the  mother 
country.  Sdly.  Charter  gouemmentsy  in  the  nature  of  civil  corpo- 
rations, with  the  power  of  making  bye-laws  for  their  own  interior 
regulation,  not  contrary  to  the  laws  of  England,  and  with  such 
rights  and  authorities  as  are  specially  given  them  in  their  several 
charters  of  incorporation.     The  form  of  government  in  most  of 
them,  is  borrowed  from  that  of  England.    They  have  a  governor 
named  by  the  king,  or  in  some  proprietory  colonies  by  the  pro» 
prietor,  who  is  his  representative  or  deputy.     They  have  courts 
of  justice  of  their  own,  from  whose  decision  an  appeal  lies  to  the 
king  and  council  herein  England  (2).    Their  general  assemblies; 
which  are  their  house  of  commons^  together  with  their  council  of 
state,  being  their  upper  house,  with  the  concurrence  of  the  king 
or  his  representative,  make  laws  suited  to  their  own  emergen- 
cies(d).  But  it  is  particularly  declared  by  the  statute  7  &  8  W.  3. 
c.  22.,  that  all  laws,  bye-laws,  usages  and  customs,  which  shall  . 
be  in  practice  in  any  of  the  plantations,  repugnant  to  any  laws 
therein  mentioned,  or  to  be  made  in  this  kingdom  relative  to  the ' 
said  plantations,  shall  be  atterly  void  and  of  none  effect.  (4) 

An  act  of  parliament  made  in  this  country  is  not  binding  in 
the  plantations  unless  they  are  expressly  named  in  the  act  (5)^ 
but  they  may,  in  general,  be  bound  by  laws  made  for  them  by 
an  English  parliament  (6) ;   and  a  statute  prohibiting  popery 

(1)  See  Campbell  v.  Hall,  Cowp.  clopedia,    tit.    Charter,    Govern-. 

204.  as  to  the  authority  of  provin-  ments. 

eial  establishments  to  make  laws,         (3)  1  Bla.Com.  109,  UO.Mon- 

&c.  see  Stokes'  Laws  of  Colonies,  tefiori,  tit.  Plantations. 
14.  and  Rees's    Cyclopedia,   tit.         (4)  7  &  8  W.  3.  c.  22.  s.  9. 

Charter,  Governments.  .  (5)  4  Bis.  Com.  105.  ante,  638. 
•  (2)  Mosiyn  v.  Fabrigas,  Cowp.         (6)  Vaughan400.  Stokes*  Laws 

174.  Stoke's  Laws  of  Colonies,  26.  of  Colonies,  4.  28,  29. 
2  Ld.  Raym.  1447.   Rees's    Cy- 

T  T  8 


644 


Of  Ae  Cokmial  Trade, 


[Ch.  12. 


2ndiy,  What      within  the  reahn  **  or  the  doipinions  thereunto  bel<»iging,"  hn 
Colonlei.  bc^i^  considered  to  embraoe  the  plantations,  as  they  are  dominioiis 

belonging  to  the  realm  of  England  (1).  But  by  the  18  Geo.  5. 
c.  12.  8 1.,  the  king  and  parliament  of  Great  Britain  declared, 
that  from  thenceforth  they  would  not  impose  any  duty,  tax,  &c. 
payable  on  any  of  the  king's  colonies,  provinces,  and  plantations 
in  North  America  or  the  West  Indies,  except  for  the  regulation 
of  commerce,  the  produce  whereof  is  always  to  be  applied  to  die 
use  of  the  colony  in  which  it  is  levied.  The  king,  by  virtue  ofhis 
prerogative,  may  compel  aliens  who  have  not  be^  made  denizem 
or  naturalized,  to  depart  out  of  the  plantations  (2),  a  matter  whidi 
is  now  regulated  by  particular  statutes  (3).  So  the  king  may 
establish  a  court  of  equity  in  one  of  the  provinces  of  the  planta- 
tions, if  there  be  no  clauses  in  the  charter  that  exclude  the  power 
of  the  crown  (4>).  The  attorney  and  sofidtor-general  were  of 
opinion,  on  a  case  submitted  to  them  in  the  year  17S8,  that  the 
crown  had  a  power,  by  virtue  of  its  prerogative^  to  erect  a  cout 
of  exchequer  in  South  Carolina ;  which,  they  said,  might  be 
done  by  letters  patent  under  the  seal  of  the  province,  by  virtue 
of  his  majesty's  commission  to  the  governor  for  that  purpose. 
They  were  of  opinion,  that  his  majesty  might  erect  a  court  of 
exchequer  in  South  Carolina,  with  the  same  powers  as  the  coert 
of  exdiequer  in  this  country ;  and  they  thought,  the  proceedings 
in  the  newly  erected  court,  should  conform,  as  much  as  possibly 
to  our  own  practice.  They  were  also  of  o{Hnion,  that  the  genersl 
power  of  erecting  courts  of  justice^  which  had  been  conferred  oo 
Ad  governor  by  his  commission,'  was  sufficient  to  authorize  him 
in  appointing  a  chief  baron,  but  as,  by  the  d9th  instruction, 
the  crown  seemed  to  reserve  to  itself  the  consideration,  whether  a 


(1)  By  Northey  Attorney  Ge- 
neral, October  18,  1705.  I  Chal- 
mer,  2.  on  statute  II  W. 3. ;  but 
when8Utute27  Elis.  2.  c2.  made 
it  high  treason  for  any  priest  bom 
wtthm  the  realm,  or  other  domi- 
nions of  his  Majesty,  to  come  into 
the  realm,  &c.  it  was  doubted 
whether  the  act  extended  to  plant- 
ations acquired  after  the  act  was 
made.  See  also  Opinions  oi  Attor- 
ney and  Solicitor  General  De  Grey 
and  Willes.  1767*  Colonies  em- 
braced by  the  words  ^  or  any  other 
of  her  Mfjesty's  dominions."     I 


Chalm.  200.  Doubted  whether 
King's  prerogative  as  to  patents 
(under  21  Jac.  21 .  c.  3.)  extends  to 
the  plantations,  by  Raymond  and 
Yorke,  Attorney  and  Solicitor  Ge- 
neral, 18th  July  1720.  1  Cbabn. 
Opin.  203. 

(2)  By  Northey  Attorney  Ge- 
neral, October  18,*1 705.  IChafan. 
4.  ante  143.  and  12  Car.  2.  c.  I& 
s.  2.  ante  148. 

(3)  Ante,  152  &  148. 

(4)  By  Sir  E.  Northey  AttoneT 
General,  1  Chakn.  1 83.  21st  ApiO 
1703*  Massachuset's  Bay. 
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standing  court  of  exchequer  should  be  erected  or  not,  and  as  andi^.  What 
doubts  had  arisen  in  the  province  respecting  the  authority  of  coiwiiM.  ^^^  '" 
the  existing  chief  barcm,  they  conceived  it  was  not  advisable  to 
rest  the  authority  of  erecting  the  court  and  appointing  the  chief 
baron  on  the  present  commission  andinstructi  ons,  but  that  a 
special  conunission  should  be  issued  to  the  governor,  authorizing 
the  establishment  of  a  court  of  exchequer^  and  the  constitution  of 
the  chief  baron  and  other  officers  (1).  Sir  Dudley  Ryder  w^ 
of  opinion,  on  a  case  submitted  to  him  respecting  the  establish-^ 
ment  of  a  criminal  court  at  Newfoundland^  that  a  power  to  take 
cognizance  of  capital  crimes  could  not  be  granted  to  the  governor 
of  that  country  by  instructions  only  signed  by  his  majesty  ih 
council,  but  that  it  ought  to  be  under  the  great  seal,  and  there- 
fore,  if  thought  advisable  to  be  granted,  ought  to  be  inserted  in 
the  governor's  commission ;  but  he  also  sfdd,  that  the  manner  of 
exercising  such  power  might  be  prescribed  and  limited  by  in- 
structions, for  any  breach  of  which  the  governor  would  be 
answerable  to  his  majesty.  He  thought  that  neither  the  power 
of  tiying^  nor  that  of  pardoning  treasons,  was  fit  to  be  delegated  - 
to  the  governor,  nor  any  court  to  be  erected  by  him  (2).  But  the 
Stat  10  &  11  W.  3.  c.  25.  s.  IS.,  which  authorized  the  trial  of 
capital  offences  committed  in  Newfoundland  in  any  county  df 
England,  did  not  take  away  or  affect  the  king's  prerogative  to 
erect  courts  of  justice  in  Newfoundland,  fdt  the  trial  of  all  sorts 
of  crimes  committed  there;  so  that  his  majesty  was  at  liberty, 
after  the  making  of*  that  act,  to  erect  and  constitute  such  courts 
there,  for  the  trial  of  capital  and  other  crimes^  as  he  might  think 
proper.  (S) 

With  respect  to  the  general  efficacy  of  the  king's  prerogatives 
in  the  colonies,  it  is  stated,  in  the  opinion  of  an  eminent  counsel^ 
the  nature  of  whose  office  led  him  to  a  frequent  consideration  of 
matters  of  plantation  law,  that  the  prerogative  in  the  West  Indies, 
unless  where  it  is  abridged  by  grants,  &c.  made  to  the  inhabi- 
tants of  the  respective  provinces,  is  that  power  over  the  subjeots. 


(1)  By  Sir  J.  Strange  and  Sir  nuary  1749.  2  Chalm.  240.  vide 
D.  Ryder,  Attorney  and  Solicitor  tamen,  the  statutes  for  erecting 
General,  12th  June  1738.  2  Chalm.  courts  for  administering  jusUce  in 
169.  Newfoundland,  32  Geo.  3.  c.  46. 

(2)  By  Sir  D.Ryder  Attorney  Ge-  33  Geo.  3.  c.  76.  continued  bv 
neral,  27th  Marcli  1 750.  2  Chalm.  34  Ge  >.  3.  c,  44.  and  35  Geo.  3. 
241.  See  the  next  note.  c.  25.  - 

(3)  By  Sir  D.  Ryder,  30th  Ja- 
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andly,  What       Considered  either  separately  or  collectively  by  their  representa- 
^knua  Jc.*"  tives,  M^hich  by  the  common  law  of  the  land,  abstracted  finom  all 

acts  of  parliament  and  grants  of  liberties,  &c.  from  the  crown  to 
the  subjects,  the  king  could  rightfully  exercise  in  England.  (1) 


Puniihmcnt  of 
Crimes  and 
Redress  for 
Civil  Injuries. 


Sdly,  The  common  law  of  England,  like  the  laws  of  most  other 
countries,  considers  crimes  as  local  in  their  nature,  and  proper  to 
be  tried  in  the  place  where  the  offences  were  committed.  On  ac- 
count of  this  rule,  a  statute  was  passed  in  the  reign  of  William 
and  Mary,  to  enable  the  governors  of  plantations  to  be  tried  in 
this  kingdom  for  crimes  committed  in  the  plantations.  The 
statute  1 1  &  1 2  W.  3.  c.  1 2.  enacts  (2),  that  if  any  governor, 
lieutenant  governor,  deputy  governor,  or  commander  in  chief  of 
any  plantation  or  colony  within  his  Majesty's  dominions  beyond 
the  seas,  shall  be  guilty  of  oppressing  any  of  his  Majesty's  sub- 
jects beyond  the  seas  within  their  respective  governments  or  com- 
mands^ or  shall  be  guilty  of  any  other  crime  or  offence  con- 
trary to  the  laws  of  this  realm^  or  in  force  within  tlieir  respective 
governments  or  commands;  such  oppressions,  crimes^  and 
offences,  shall  be  tried  in  the  court  of  King's  Bench  in  England, 
or  before  such  commissioners  and  in  such  county  of  the  realm 
as  shall  be  assigned  by  his  Majesty's  commission ;  and  that  the 
same  punishments  shall  be  inflicted  as  are  usually  inflicted  for 
offences  of  the  like  nature  when  committed  in  England.  Ano- 
ther statute  has  been  since  passed  of  more  extensive  operation,  to 
secure  the  trial  and  punishment  of  persons  holding  public  em- 
ployments who  might  be  guilty  of  crimes  abroad ;  the  statute 
42  G.  3.  c.  85.  provides,  that  any  person  holding  a  public  station, 
office,  or  employment  out  of  Great  Britain,  and  guilty  of  an 
offence  in  the  exercise  of  his  public  functions,  may  be  tried  in 
the  King's  Bench  on  an  information  exhibited  by  the  attorney 
general^  or  an  indictment  found;  and  alt  persons  so  offending 
and  tried  under  this  act  or  the  statute  of  W.,  shall  receive  the 
same  punishment  as  is  inflicted  on  similar  offences  committed  in 
England,  and  are  also  liable,  at  the  discretion  of  the  court,  to  be 
adjudged  incapable  of  serving  his  Majesty  or  holding  any  public 
employment  (3).     So  the  East  India  bill,  13  G.  3.  c.  63.  autho- 


(1)  1  Chalm.Opin.233.  Opinion 
of  Mr.  West,  counsel  to  the  Board 
of  Trade,  May  27, 1719.  Doubted 
whether  prerogative  as  to  patents 
under  21  Jac.  1.  c.  3.  extends  to 
plantations,  byRaymondand  Yorke, 


Attorney  and  Solicitor  Geoenl, 
18th  July  1 720.  1  Chalm.  Op.  203. 

(2;  See  Decisions,  1  Chitty. 
C.  L.  150,  151,  157. 

(3)  42  Geo.  3.  c.  85.  s.  I  &  2. 
8  East,  31. 
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rized  the  trial  of  offences  committed  by  his  Majesty's  subjects  in  andiy,  Whtt 
Ipdia,  in  the  court  of  King's  Bench  (1).  And  the  statute  24  G.  S.  ^^ .'»°  ^^^  » 
c.  64.  contained  some  special  provisions  for  the  trial  of  British  Redress  for 
subjects  holding  public  employments  in  the  East  Indies,  who  J^^™.**  ""^ 
might  be  guilty  of  extortion  and  other  misdemeanors  (3).  It  is 
also  proper  to  notice,  that  the  trial  of  treason,  of  murder,  and 
of  manslaughter^  when  committed  out  of  the  realm,  is  provided 
for  by  the  statutes  35  Hen.  8.  c.  2.  38  Hen.  8.  c.  28.  and 
43  Geo.  3.  c.  113.  and  the  statute  28  Hen.  8.  c.  15.  which  autho- 
rised the  trial  of  treasons,  felonies^  robberies,  and  murders  (3)  com- 
mitted on  the  high  seas;  and  it  seems  to  have  been  considered  that 
this  act  extends  to  the  colonies,  though  they  were  established  before 
the  act  was  passed,  and  that  a  commission  might  issue  into  any 
county  within  the  realm  of  England,  to  try  an  offender  guilty 
of  murder  on  the  high  seas,  who  might  be  brought  over  for  that 
purpose,  and  the  witnesses  examined,  and  the  jury  sworn  before 
the  commissioners  (3).  But  without  the  aid  of  an  act  of  parlia- 
ment, an  indictment  will  not  lie  in  the  King's  Bench  for  an  o& 
fence  committed  in  the  plantations,  as  was  expressly  held  by 
Lord  Kenyon,  on  an  indictment  against  a  storekeeper  employed 
by  government  at  Antigua  in  the  West  Indies ;  but  it  was  also 
holden,  that  as  the  fraud  committed  by  the  defendant  in  the 
West  Indies  had  been  supported  by  false  returns  made  to  the 
navy  office  in  London,  the  jurisdiction  of  the  court  attached.  (4) 

Trespasses  and  injuries  to  real  property  are  also  local  accord- 
ing to  our  law,  so  that  no  action  can  be  maintained  in  the  courts 
of  justice  in  this  country  for  a  trespass  or  injury  committed  on 
real  property  in  one  of  the  .plantations  where  there  is  any  court 
of  justice  (5).  This  technicals  rule  had  indeed  been  relaxed  in 
practice  by  Lord  Chief  Justice  Eyre  and  Lord  Mansfield,  in 
fiivour  of  places  beyond  the  seas  within  the  king's  dominions ;  and 
in  one  case  an  action  was  held  maintainable  in  this  country 
against  Captain  Crambier  for  a  trespass  committed  in  Nova  Scotia 
by  pulling  down  the  houses  of  some  settlers  who  supplied  the 


(1 )  13  G.  3.  c.  63.  8. 39.  felonies  as  were  equal  or  inferior  to 

(2)  24  G.  3.  c.  25.  s.  64.  &  seq.  the  species  expressed.  Now  all  of- 

(3)  Opinion  of  King's  Advocate  fences  are  included  by  39  Geo.  3. 
Hay,  and  Attorney  and  Solicitor  c.  37. 

General  Yorke  and  Norton,  1762,  (4)  Rexv.Munton,  1  Esp.Rep. 

I  Chalmers  199  ;  also  of  opinion,  62.  6  East,  590.  S.  C.  before  the 
that  the  1 1  &  12  W. 3.  c.  7.  and  passing'of  the  42  G.  3.  c.  82. 

I I  Geo.  1 .  c.  29.  s.  7.  did  not  ex-  (5)  Doulson  v.  Matthew.  4  T.R, 
tend  to  murder,  but  only  to  such  503. 
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mAv,  Wbat  ttrmm  with  ^iritaom  liqaon.  Ao  otgecdon  was  taken  to  the 
Urn*  jo  force  in  coout  for  Dulliiig  <lown  the  houaes,  and  a  case  was  cited  in  which 
Redres  *far  AD  action  for  an  injury  committed  to  real  property  abroad  «a* 
CriiMft  aod        ]|^^  q^^  ^  \^  sustainable  ( 1 ).     But  Lord  Mansfield  overruled 

lOtuiies* 

the  objection.    He  said  that  the  injury  was  committed  on  toe 
coast  of  Nova  Scotia,  where  there  were  no  r^ular  courts  of  judi- 
cature ;  that  if  there  had  been,  Captain  Gambier  mightnever  go 
there  again ;  and  therefore  the  reason  of  the  locality  of  such  an 
action,  when  brou^^  for  an  injury  committed  in  England^  oould 
not  be  applied  to  the  case  before  the  court  (2).     But  whatever 
doubts  may  have  been  formerly  entertained,  it  seems  to  be  now 
settled,  that  no  action  or  suit  in  equity  can  in  general  be  main- 
tained  in  this  country  for  an  injury  to  real  property  out  of  the 
kii^om,  as  for  instance,   for  entering  a  house   in  Xlanada. 
Actions  which  are  in  their  nature  transitory,  may  be  tried  in  this 
country,  though  they  arise  out  of  a  transaction  that  took  place 
abroad,  but  not  such  as  are  in  their  nature  local  (S).     So  a  bill 
for  the  delivery  of  the  possession  of  lands  in  Saint  Christopher 
cannot  be  supported,  though  it  might  to  account  for  the  rents 
thereof;  for  lands  in  the  plantations  are  no  more  under  the  juris- 
diction of  the  court  of  chancery  than  lands  in  Scotland,  as  tfast 
court  only  agit  in  personam  (4).    A  contract  however  relating  to 
possessions  .in  the  colonies  may  be  enforced  or  executed  in  per- 
sonam in  a  court  of  equity  here  (5).   But  where  the  question  upon 
the  construction  of  the  contract  foir  a  security  by  way  of  mortgage 
having  been  before  a  court  of  competent  jurisdiction  in  the  ccJcmy, 
and  a  foreclosure  and  judicial  sale  directed,  and  certain  aUegations 
of  iraud  were  merely  general  and  denied,  an  injunction  was  refused 
in  the  court  of  Chancery  in  England  on  the  ground  of  a  wantof jmisp 
diction  to  interfere;  but  itwas  intimated  that  the  lords  of  theoann- 
cil  might  perhaps  give  some  directions  to  prevent  a  sale  until  sn 
appeal  (6).  It  has  been  decided,  that  from  a  decree  respecting  landf 
in' the  Isle  of  Man  or  in  the  plantations,  an  appeal  generally  lies 
to  die  king  in  council,  and  no  words  in  agrant  can  deprive  asob- 
ject  of  his  right  to  appeal^  much  less  if  the  grant  be  silent  (7). 


^ 


(1)  Skinner  v.  East  India  Com- 
pany, Cowp.  167,  168. 

(2)Xowper,  180,  181. 

(3)  DoulBon  v.  Matthews,  4 
T.  R.  504.  Skinner  v.  the  East 
India  Company,  Cowp.  167.  Ro- 
berdean  v.  Rous,  1  Atk.  543.  Penn 
V.  Lord  Baltimore,  1  Ves.  444. 
Stokes  on  Law  of  Colonies,  9. 


(4)  Roberdean  v.Rous,!  Atk.544. 

(5)  Penn  v.  Lord  Baltimore 
1  Ves.  444.  White  V.  HaU,  12  Ves* 
J.  321.  Jackson  v.  Petrie,  lO  V«. 
J.  165. 

(6)  Whitev.Hall,12Vcs.J.321. 

(7)  Christian  v.Corren,!  P.  W. 
329.  2  P.  W.  262.  Scl.  Ca.  Ch.  5. 
9  Mod.  124. 
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But  penamd  injuries  are  of  a  transitory  natiirC}  and  sequuntor  aodiy,  what 
fammrei(l)*     Injuries  to  the  person  or  ta  personal  property  l*^«for<»« 
are  said  to  aeoompany  the  person  against  whom  they  are  com-  Redraw  for 
inittad,  and  therefore  an  action  may  be  maintained  in  a  British  ?^^  "^ 
court  of  justice  for  a  trespass  on  a  man's  person  or  on  his  per- 
sonal property,  thouj^  it  took  place  abroad  (2).     So  an  action 
waaheld  maintainable  against  the  governor  of  Minorca,  for  seiz- 
ing an  inhabitant  of  the  island  and  banishing  him  without 
cnnse  (S).     But  no  action  can  be  maintained  against  the  suprame 
aotfacH'ity  in  a  state,  or  those  acting  by  virtue  of  such  authority, 
ftnr  an  act  done  servato  juris  ordine,  according  to  the  constitu- 
tion of  the  country  in  which  the  injury  complained  of  has  been 
(XMnmitted  (4) ;  and  though  the  court  of  King^s  Bench  in  £ng« 
kuid  has  jurisdiction  to  send  a  habeas  corpus  to  the  plantations;, 
where  they  can  judge  of  the  cause,  and  give  relief  upon  it,  yet 
the  more  usual  course  is  to  proceed  upon  affidavit,  and  petition 
far  redress  to  die  king  in  council.  (5) 

Debts  Bhd  contracts  are  not  confined  by  any  rule  of  locality,  Dcbci  coatracted 
and  therelbre  an  acti<Hi  or  suit  may  be  maintained  in  our  courts  ^ 
of  jusdce  on  a  contract  made  in  the  plantations,  or  indeed  in  any  # 
fiireign  country.  But  if  a  contract  is  not  obligatory  in  the 
oountry  in  which  it  was  entered  into^  it  cannot  be  enforced  in 
any  part  of  the  world.  A^  when  a  contract  was  made  in  Jamaica 
whidh  was  void  by  the  laws  of  that  island,  then  in  our  poflsessionj 
tor  want  of  a  stamp,  it  was  held  that  no  action  could  be  main- 
tained on  that  contract  in  an  English  court  of  justite  (6).  So 
when  an  agreement  was  given  in  evidence  that  had  been  made  in 
Surinam,  it  was  held  by  Lord  Ellenboroug^,  that  if  a  stamp  was 
Biecessary  in  Surinam,  to  render  the  agreement  valid,  it  could  not 
be  received  in  evidence  without  the  stamp  required  by  the  law  of 
diat  colony  (?)•  So  on  the  other  hand  our  courts  will  give  eiiect 
to  contracts  which  are  made  according  to  the  laws  in  force  in 
the  country  where  they  are  entered  into,  though  differing  fi*om 


(1)  PerDe  Grey»  C.  J.  2  Bla. 
Rep.  1058. 

(2)  Mostyn  v.  Fabrigas,  Cowp. 
161. 

(3)  Mostyn  v.  Fabrigas,  Cowp. 
161.  2  Bla.  Rep.  929.  6.  C.  11 
Harg.  Stat.  Tr.  S.  C«  Cooke  v. 
Maxwell,  2  Stark.  183.  Wey  v. 
Tally,  6  Mod.  195.  Lord  Bellas 
mont's  caca8e»2  Salk.  625.  See 
42  Geo.  3.  c.  85^  s.  6. 


(4)  Rafoel  v.  Verelst,.  2  Bla. 
Rep.  985. 987.  Videid.  988. 1055. 
Per  Lord  Mansfield,  Mostyn  v. 
Fabrigas,  Cowp.  173,  174. 

(5)  Id  Rex  v.  Coule,  2  Burr. 
856.  Stokes  Law  of  Colonies,  5, 6. 

(6)  Alves  V.  Hodson,  7  T.  R. 
241.  2  £sp.  Rep.  528.  Chitty  on 
Bills,  5  ed.  74,  75. 

(7)  Clegg  V.  Levy,  3  Campbell, 
167* 
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indly.  What  OUT  owD  rules  of  law.  The  assignee  of  a  Scotch  bond  may  maiD- 
Laws  in  force  in  ^^  gQ  action  of  assumpsit  in  the  courts  of  this  country,  in  his 
Redreas  for  own  name,  although  by  the  law  of  England,  a  chose  in  action 
p"^  ""^        cannot  be  assigned  (1).     So  the  assigpee  of  an  Irish  judgment 

may  sue  in  this  country  in  his  own  name,  as  judgments  by  cog* 
novit  are  assignable  by  the  laws  of  Ireland  (2).  The  statute 
5  Geo.  2.  c.  7.  was  passed  to  make  some  provisions  to  &cilitate 
the  recovery  of  debts  in  the  British  plantations  in  America,  when 
a  person  residing  in  Great  Britain  is  a  party ;  and  it  made  the 
lands,  negroes,  and  real  estates  in  those  plantations  liable  to  the 
satisfaction  of  pecuniary  demands  (8).  This  act  provides,  that 
in  any  action  or  suit  depending  in  any  court  of  law  or  equity  in 
any  of  the  plantations  in  America,  for  or  relating  to  any  debt  or 
account,  wherein  any  person  residing  in  Great  Britain  shall  be  a 
party,  it  shall  be  lawful  for  the  plaintiff  or  defendant,  and  any 
witness,  to  verify  or  prove  any  matter  or  thing  by  affidavit  in 
writing,  upon  oath  or  affirmation,  before  any  mayor  or  other 
chief  magistrate  of  the  city,  borough,  or  town  corporate  in  Great 
Britain,  where  or  near  to  which  the  person  nsaking  such  affi- 
davit or  affirmation  shall  reside,  and  certified  and  transmitted 
imder  the  conmion  seal  of  such  place,  or  the  seal  of  office  of 
such  chief  magistrate ;  and  that  such  affidavit  shall  be  received 
in  evidence  in  the  court  in  the  plantations,  the  same  as  if  the 
witness  had  appeared  in  court,  provided  that  the  addition  and 
place  of  abode/ of  the  party  swearing  or  affirming  be  stated  in 
the  oath.  (4) 

When  the  payment  of  a  debt  is  wrongfully  withholden,  the 
rate  of  interest  is  to  be  calculated  according  to  the  laws  of  the 
country  where  the  debt  was  contracted,  and  is  not  governed  by  the 
amount  of  the  interest  allowed  in  the  country  where  the  debt  is  sued 
for;  but  in  a  court  of  equity  the  debtor  is  allowed  the  rate  of  ex- 


(1)  Innes  v.  Dunlop,  8  T.  R. 
595. 

(2)  (yCallagan  v.  Marchioness 
of  Thomond,  3  Taunt.  82. 

(3)  See  observations  on  this  act, 
Stokes  Laws  of  Colonies,  371. 
Before  this  act  if  a  man  died  seised 
of  an  estate  in  fee  of  land  in  the 
foreign  plantations,  the  same  was 
assets  in  the  hands  of  his  execu- 
tor for  the  payment  of  his  debts 
contracted  in  the  plantations  or 
ebewhere  in  relation  to  it.  Com. 
Dig.  Assets  C.  BiensA.  2.  2Ventr. 
35^.     2  Ch.  Ca.   145.    1  Vein. 


453,  469. 

(4)  See  forms  of  letters  of  at- 
tomey,  affidavits,  certificates,  una 
other  proceedings  on  this  act,  in 
Stokes  Laws  of  Colonies,  374,  &«• 
It  was  said  in  Noel  v.  Robinson, 
1  Vern.  460.  that  the  method  of 
making  a  planution  in  Barbsdoei 
liable  to  a  debt  contracted  in  Eng- 
land, is  to  procure  a  procurauon 
from  hence  under  the  seal  of  the 
Lord  Mayor  of  London,  or  an  ac- 
knowledgement by  the  owner  upon 
the  spot. 


Ch.  12.] 


and  Lcews  affecting  it. 


651 


change  of  the  country  where  the  debt  was  contracted  (1).  On  a  late  ondly,  what 
trial,  in  an  action  on  abill  of  exchange,  drawn  in  Bermuda  on  a  per-  cobJ,/"^  ^^  "* 
son  in  England,  and  also  payable  in  England,  the  plaintifFrecover-  Redress  for 
ed  1\  per  cent,  interest,  being  the  rate  of  interest  at  Bermuda  (2).  inj^*^**^ 
A  doubt  was  entertained  whether  the  statute  of  usury,  Ig  Ann. 
St.  2.  c.  16.,  which  reduced  the  rate  of  interest  to  5 percent., 
did  not  extend  to  money  lent  on  lands  in  Ireland  or  the  planta- 
tions, when  the  mortgage  was  executed  in  Great  Britain ;  but 
the  statute  14  Geo.  3.  c.  79.  declares  all  such  securities  made 
previously  to  that  act  to  be  valid,  notwithstanding  the  12  Ami., 
where  the  interest  is  not  more  than  the  established  rate  of  the 
particular  place ;  and  that  all  future  securities  of  the  like  kind 
shall  also  be  valid  where  the  interest  is  not  more  than  6  per 
cent  (3),  and  the  money  lent  is  not  known  at  the  time  to  ex* 
ceed  the  value  of  the  property  pledged.  However,  it  has  been 
held  that  the  statute  14  Geo  3.  is  an  enabling  act,  extending 
only  to  particular  cases;  and  it  does  not  extend  to  such  bonds  as 
are  mere  personal  contracts,  but  only  protects  mortgages  and 
other  securities  respecting  lands  in  Ireland  or  the  plantations  (4). 
Where  a  debt  was  contracted  in  England,  but  the  bond  was 
taken  for  it  in  Ireland,  to  be  paid  at  a  certain  time,  and  at 
7  per  cent ;  it  was  held  by  the  court  of  chancery  that  it  should 
carry  Irish  interest  (5) :  but  a  different  doctrine  was  held  when 
the  bond,  contract,  or  mortgage  was  executed  in  England,  in 
which  case  only  5  per  cent,  interest  is  allowed,  independently 
of  the  statute  14  Geo.  3.  (6)  So  that  it  seems  that  only  5  per 
cent  interest  can  now  be  reserved  on  securities'  executed  in 
England,  and  not  made  on  property  in  Ireland  or  the  plantations^ 
In  case  a  bond  or  other  debt,  contracted  in  Jamaica,  be  made 
payable  in  London,  it  has  been  held,  that  the  expence  of  com- 
mission to  the  agent  remitting  the  money  fisdls  on  the  debtor.,  (7) 

I 
An  action  may  be  maintained  on  the  judgment  of  a  court  of 

justice  in  one  of  the  plantations,  as,  indeed,  it  may  on  any  foreign 


(1 }  Ld.  DuDgannoQ  v.  Hackett, 
cited  in  Rane  v.  Nichols,  1  Eq. 
Abr.  289.  pi.  1.  2  Bridgm.  Ind.  88. 

(2)  Dougan  v.  Banks,  Chitty  on 
Bills>  .  5  ed.  540.  In  Steel  v. 
Sowerby,  6T.R.  171,  172.  it  ap- 
peared that  the  rate  of  interest  at 
St.  Christopher,  was  then  six  per 
cent.  West  India  interest  six  per 
cent..  Chambers  v.  Golden,  9  Ves. 
J.  267. 


(3)  Steel  V.  Sowerby,  6  T.  R. 
171,2.  and  note.    ^ 

(4)  Dewar  v.  Span,  3  T.  R.  425. 

(5)  Conner  v*  Lord  Bellamont» 
2  Atk.  382.  Prec.  Chanc.  128. 
1  Peere  Wins  395.     2  Atk.  465. 

(6)  Phipps  V.  Earl  of  Anglesea, 
1  Peere  Wms.  696.  St^pleton  v. 
Conway,  3  Atk.  727.    1  Ves.  427. 

(7)  Cash  v.  PhetmioQ,  1 1  Ves. 
J.  314. 
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indly,  What  jadgment;  and  an  action  will  lie  on  a  judgment  obtained  in  a 
Uwi  in  ferae  in  gQurt  of  equity  eetablisbed  there,  as  well  as  on  a  judgment  at 
RedrcMfar        conunoD  Isw(l);  but  an  action  cannot  be  maintained  on  the 

decree  of  a  foreign  court,  by  which  the  defendant  is  ordered 
to  pay  a  sum  of  money  to  the  plaintiff  on  a  certain  ^y,  *^  first 
deducting  thereout  the  defendant's  costs,  to  be  taxed  by  the 
proper  officer/'  where  the  defendant's  coats  have  not  been  taxed, 
either  at  his  own  request  or  on  an  exparte  proceeding  at  the 
instance  of  the  plaintiff  (2)*  A  judgment  obtained  in  a  €ourt 
of  judicature  in  one  of  the  plantations  is  considered  only  as  a 
simple  ccmtract  debt,  for  which  an  action  of  assumpsit  may  be 
maintained ;  it  is  not  conclusively  binding,  like  a  judgment  io 
a  court  of  record,  but  the  grounds  of  it  may  be  inquired  into; 
and  if  the  defendant  dispute  the  judgment,  he  should  not  plead 
nul  tiel  record,  but  take  issue  upon  it  as  a  matter  of  iact,  to  be 
tried  by  the  jury  (8).  If  it  do  not  appear  by  the  proceedings 
that  the  party  against  whom  the  judgment  has  been  obtained 
was  at  one  time  or  other  resident  in  the  colony,  or  subject  to 
the  jurisdiction  of  the  colonial  court,  but  only  that  he  was  som- 
moned  by  nailing  up  a  copy  of  the  declaration  at  the  court- 
house door,  no  action  can  be  maintained  on  the  judgment;  as 
it  is  manifestly  unjust  that  a  party  should  be  bound  by  the  ad- 
judication of  a  court,  when  he  never  came  within  its  jorisdio 
tion ;  and  tliough  a  law  has  been  made  in  the  colony  audiorisiog 
the  proceeding  against  persons  absent  from  the  island,  by  nailing 
up  the  declaration  at  the  door  of  the  court,  it  will  be  intended 
that  that  law  was  meant  to  apply  to  those  who  had  been  present 
and  subject  to  the  jurisdiction,  for  it  would  not  be  binding  if  it 
was  meant  to  affect  strangers  (4).  But  an  action  may  be  main- 
tained on  a  foreign  judgment  obtained  by  default,  which  states 
that  the  defendant  appeared  by  attorney,  without  proving  that 
ihe  attorney  mentioned  had  authority  to  appear,  or  that  the 


(1)  Sadler  v.  Robins,  1  Campb. 
253.  and  see  O'Callagan  v.  the 
Marchioness  of  Thomond,  3  Taunt. 
82.  84.  If  it  be  a  Jamaica  judg- 
ment to  ascertain  the  value  in  Eng- 
lish money,  multiply  the  current 
money  by  five,  and  then  divide  by 
seven,  which  produces  the  sum 
sterling.  In  Stenhouse  v.  Mitchell> 
1 1  Ves.  J.  357.  a  doubt  is  ex- 
pressed whether  an  action  lies 
upon  a  bond  on  which  judgment 


has  been  obtained  in  Jamaica. 

(2)  Id.  ibid. 

(3)  Walker  V.  Witter,  Dougl.l. 
Jamaica  judgment;  and  other 
cases  in  the  notes.  Messin  r- 
Lord  Massareene,  4  T.  K.  493, 

(4)  Buchanan  v.  Ructer,  9  Bast, 
192.  1  Campb.  63.  Cavan  r. 
Stewart,  1  Stark.  525.  Fisher  v. 
Lane.  3  WUa.  297.  304.  Tobago 
judgment,  &c.  See  also  Coow 
V.  MaxweU,  2  Surk.  183. 
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defendant  was  liying  within  the  jurisdiction  of  the  foreign  courts  ondly,  What 
for  a  court  of  justice  will  give  credit  to  the  judinnent  for  facts  ^*^* .'°  *°^  *■ 

.*•     11        11         t    ^m\       -nrt  .  1  «  Col«[iiea, and 

specmcally  alleged  (1).  ^yh^"  <^  action  was  brought  on  a  Redresafor 
cx>yenant  entered  into  by  the  defendant  to  indemnify  the  plaintiff  [^ 
from  all  debts  due  from  a  partnership  in  which  he  had  been  en- 
gaged with  the  defendant,  <  and  from  all  suits  instituted  in  conse- 
quence of  the  partnership,  proof  of  the  proceedings  in  a  court  of 
chancery  in  Grenada  against  the  late  partners,  for  the  recovery 
of  a  partnership  debt,  in  which  a  decree  passed  for  want  of  an 
answer,  and  a  sequestration  issued  against  the  plaintiff's  estate, 
was  held  conclusive  against  the  defendant,  who  was  not  allowed 
to  shew  that  the  proceedings  were  erroneous  (2).  But  a  foreign 
judgment  is  examinable  when  one  of  the  parties  is  seeking  to 
enforce  it  in  a  court  of  justice  in  this  country.  (S) 

In  an  action  on  the  judgment  of  a  colonial  court,  it  is  in  ge- 
neral necessary  to  prove  the  handwriting  of  the  judge  by  whom  it 
is  subscribed,  and  the  authenticity  of  the  seal  annexed.  On  an 
action  being  brought  upon  a  judgment  obtained  in  the  island  of 
Grenada^  the  plaintiff  was  nonsuited^  because  he  could  not  prove 
that  the  seal  affixed  was  the  seal  of  the  island ;  and  on  demotion 
to  set  asi^e  the  nonsuit,  the  court  held  that  this  rule  was  correct. 
They  said,  they  could  not  take  judicial  notice  that  the  seal  affixed 
was  the  seal  of  the  island^  which  was  necessary  to  be  shown  in 
order  to  prove  the  judgment  which  it  purported  to  authenticate ; 
that  proving  the  judge's  handwriting  could  not  advance  the 
proof  of  the  seal,  unless  by  considering  him  in  the  nature  of  a 
witness  to  it,  which  was  not  pretended  (4).  A  judgment  there- 
fore must  either  be  authenticated,  by  proving  the  seal  of  the 
foreign  court,  or  evidence  must  be  given  that  the  court  has  no 
seal,  and  then  the  judgment  may  be  established  by  proving  the 
signature  of  the  judge  (5).  If  there  is  a  seal  belonging  to  the 
court,  it  should  be  used  for  the  purpose  of  authenticating  its 
judgments,  and  should  be  established  in  evidence  by  a  person 
acquainted  with  the  impression  (6).  A  copy  of  a  judgment  in 
the  supreme  court  of  Jamaica,  made  by  the  chief  clerk,  cannot  be 

(1)  Molony    V.    Gibbons*     2  Buchanan  v.  Racher»  1  Campb. 
Pampb.  502.  63.    Hiudt  v.  Atkins,  3  Campb. 

(2)  Tarlcton  v.  Tarleton,  4  M.  215. 
A  S,  20.  (5 )  Alves  v.  Bunbury,  4  Campb. 

(3)  Walker  V.  Witter,  Dougl.1.    28. 
ante,  652.  (6)  Cavan  v.  Stewart,  1  Stark, 

(4)  ^enry  v. Aiey,  3  East,  221,    525. 
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amtty.  What  received  in  evidence  in  a  court  of  justice  in  this  country,  although 
^bnies'tfld  *"  i'  appear  that  such  copies  are  usually  admitted  as  good  proof  in 
Rcdrm  for  fj^^  courts  of  Jamaica  (1).  An  exemplification  authenticated  by 
SwieL  the  seal  of  the  court  is  admissible,  but  not  a  copy  made  by  the 

officer  of  the  court.  (1) 

Whatever  amounts  to  a  discharge  of  a  debt  in  the  country 
where  it  was  contracted,  is  a  discharge  of  it  every  where  (2). 
Therefore,  when  an  action  was  brought  in  this  country  on  a 
bill  of  exchange,  given  by  the  plaintiflP  to  the  defendant  in  a 
foreign  state,  where  both  parties  were  resident,  but  drawn  on  a 
person  in  England,  and  afterwards  protested  here  for  unaccept- 
ance,  and  the  defendant,  while  he  continued  to  reside  abroad, 
became  a  bankrupt,  and  obtained  his  certificate  by  the  law  of 
that  state ;  it  was  held  that  such  certificate  was  a  bar  to  an  ac- 
tion on  the  bill  founded  on  the  circumstance  of  its  not  having 
been  accepted  (3).  But  a  discharge  under  a  commission  of 
bankrupt  in  a  foreign  country,  is  no  bar  to  an  action  against  the 
bankrupt  by  a  subject  of  this  country  for  a  debt  arising  here  (4). 
It  is  true,  tfiat  we  so  far  give  efiect  to  foreign  laws  of  bankruptcy, 
that  assignees  of  bankrupts  deriving  title  under  foreign  ordi- 
nances^ are  permitted  to  sue  here  for  debts  due  to  the  bwikrupts 
estates ;  but  the  reason  of  this  is,  that  the  right  to  personal  pro- 
perty must  be  governed  by  the  laws  .of  the  country  where  die 
owner  is  domiciled.  (5) 

When  an  action  was  brought  here  for  a  debt  contracted  in 
India,  it  was  held  sustainable  though  more  than  six  years  had 
elapsed  since  the  making  of  the  contract,  during  all  which  time 
the  debtor  had  been  resident  in  India;  and  although  the 
supreme  court  at  Calcutta,  within  the  jurisdiction  of  which  the 
transaction  arose,  was  held  under  a  charter  that  authorized  the 
court'  to  exercise  the  same  jurisdiction  in  civil  cases  as  is  exercised 
by  the  court  of  King*s  Bench  in  England  at  common  law  (6)9 
yet  that  charter  did  not  alter  the  efiect  of  the  statute  of  limita- 
tions, as  applied  in  the  courts  of  jiistice  in  this  country ;  and 
therefore,  even  assuming  that  the  .provisions  of  that  statute  were 

(1)  Black  V.  Lord  Braybrook,  (3)  Potter  v.  Brown,  5  East* 
2  Stark.  6.  124. 

(2)  Burrows  v.  Jemino,  2  Stra.  (4)  Smith  v. Buchanan,  l£ast,6* 
733.  Ballantinev.Golding, Cooke's  (5)  Smith  v.Buchanao,  1  East, 
Bankrupt  Law,  347.  5  East,  130.  11. 

per  Lord  Ellenborough.  (6)  The  charter  granted  under 

136.3.  c.<S3. 
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transferred  to  India  by  tlie  terms  of  the  charter,  as  auxiliary  to  indiy.  What  * 
the  common  law;  yet,  according  to  the  statute  as  it  was  in  force  cob^iM^^' 
here,  it  was  held,  that  a  creditor  was  not  barred  by  the  lapse  of  Redress  far 
six  years  after  the  debt  arose,  as  the  debtor  had  been  resident  out  injlJ^*" 
of  the  realm.  (1) 

i 

.  The  principal  difficulties  that  have  arisen  to  impede  the  pro- 
ceedings of  our  courts  of  justice  here,  in  respect  of  transactions 
in  the  colonies,  have  been  attributable  to  the  neceslstty  of  ob- 
taining evidence  from  the  colonies.     By  the  practice  of  our 
courts  of  law,  when  a  material  witness  resides  abroad,  or  is  going 
abroad  so  that  he  cannot  attend  at  the  trial,  the  party  requiring 
his  testimony  may  move  the  court  in  term  time»  or  apply  to  a 
judge  in  vacation,  for  a  rule  or  order  to  have  him  examined  on 
interrogatories,  de  bene  esse,  before  one  of  the  judges  of  the  court 
if  he  reside  in  town,  or  if  he  reside  in  the  country  or  abroad^ 
before  commissioners  specially  appointed  and  approved  of  by 
both  parties  (2).  .  But  as  the  depositions  of  witnesses  on  inter-     ,  ' 
rogatories  are  considered  only  secondary  evidence,  the  rule  or 
order  for  their  being  so   examined   cannot  be  obtained  with- 
out the  consent  of  both  parties;  though  if  one  of  the  parties 
should  refuse  his  consent,  the  court  will  assist  the  party  applying 
by  putting  off  the  trial  until  the  consent  is  obtained,  or  the  wit- 
ness returns ;   and  if  the  defendant  should   refuse,  the  court 
will  not  allow  him  to  enter  up  judgment  as  in  case  of  a  non8uit(S). 
If  the  court  should  put  off  the  trial,  the  party  who  requires  the 
testimony  has  an  opportunity  of  filing  a  bill  in  chancery  for  a 
commission  to  examine  the  witnesses.     Various  statutes  have 
been  also  passed  prescribing  methods  of  obtaining  evidence  from 
abroad ;  in  particular,  the  statute  IS  Geo.  3.  t.  6S.  which  relates 
to  the  examination  of  witnesses  resident  in  India,  and  obtaining 
proofs  from  that  quarter  of  the  globe,  when  civil  or  criminal 
prosecutions  are  instituted  in  this  country  for  matters  arising  in 
India.     The  statute  13  Geo.  3.  c.  63.  enacts,  that  when  m^e- 
meanors  or  offences  committed  in  India  are  prosecuted  in  the 
court  of  king's    bench,   a  mandamus  may  be  issued  on  the 
applioation  of  the  prosecutor  or  the  defendant,  requiring  the 
chief  justice  and  judges  of  the  supreme  court  of  judicature  at 

(1)  Williams  v.  Jones,  13  Bast,  (3)  Mostyn  v.  Farligas,  Cowp. 
439.  21Jac.l.  c.  16.  s.7.  4  Ann.  174.  Farly  v.  Newnham,  Doug, 
c.  16.  8. 19.  419.    CalUnud  v.  Vaugban>  1  Bos. 

(2)  Tidd.  Prac.  6  ed.  583.  &  Pul.  210*  Jones  v.  Brewer, 
Peake's  Ev.  65.  Phil.  £v.  13.  4  Taunt.  46.  Tidd.  863. 
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andly,  What  Fort  WiUiam»  or  the  judges  of  the  mayor^t  court  at  BCadn% 
^^]|^^  ^  Bombr^,  or  Benooolen,  aa  the  case  may  require,  to  hdd  a  cooit 
Redrctt  for  toT  the  examination  of  witnesses  and  receiving  other  proofc. 
^||^.  And  after  directing  the  mode  in  which  the  court  is  to  be  hdd, 

and  the  examinations  taken  transmitted  to  Enghmd  and  de- 
livered into  court,  the  statute  goes  on  to  enact,  that  such  dqx>- 
sitions  being  duly  taken  and  returned,  shall  be  allowed  and  r»d, 
and  shall  be  deemed  as  good  evidence  as  if  the  witnesses  had 
been  swcnm  and  examined  in  conrt(l).     If  the  prosecution  has 
been  instituted  against  the  chief  justice  or  judges  of  the  supreme 
court  of  judicature,  the  mandamus  is  to  be  directed  to  die 
governor  general  and  council  at  Fort  William  (2).     When  pro- 
qsedings  take  place  in  parliament  for  ofences  committed  in 
India^  a  warrant  may  be  issued  by  the  lord  chancellor  or  qpeaker 
^of  the  house  of  lords,  or  by  the  speaker  of  the  house  ci  commooa, 
as  the  court  of  King^s  Bench  may  issue  a  mandamus ;  and  when 
such  a  warrant  has  been  issued,  the  proceedings  are  not  discon- 
tinued by  a  {NTon^tion  or  dissolution  of  the  parliament  (8)* 
Also^  when  the  East  India  company  or  any  other  person  insti- 
tutes a  suit  in  law  or  equity  for  a  civil  cause  arising  in  India^ 
any  of  the  courts  at  Westminster  in  which  the  suit  is  brought 
niay>  on  motion^  award  writs  in  the  nature  of  a  muulmnMis  or 
commission  to  the  chief  justice  and  judges  of  the  supreme  eouit 
of  judicature  at  Fort  William,  or  to  the,  judges  of  the  mayoi's 
court  at  Madras,  Bombay,  or  Bencoolen,  for  the  examination  of 
witnesses ;  and  such  examination  being  duly  returned,  shall  be  al- 
lowed and  read,  and  shall  be  deemed  competent  evidence  at  bbj 
trial  or  hearing  between  the  parties  in  such  cause  or  action  (4). 
Hiese  writs  have  been  accordingly  issued  in  several  causes  in  the 
court  of  King'sBench,  as  well  at  the  suit  of  as  against  theEastlndia 
company,  and  other  parties ;  and  in  one  case,  the  motion  being 
made  on  the  last  day  of  the  term,  the  court  awarded  such  a  writ 
even  before  issue  joined  (5).     The  statute  24  G.  S.  c.  25.  also 
co^tftvng  a  provision  authorizing  the  depositions  of  witnesses  taken 
in  India^and  transmitted  to  the  court  of  King's  Bench,  t6  be  read 
in  evidence  before  the  special  commissicmers  appointed  by  that ' 
"^    act  for  the  trial  c£  officers  guilty  of  misdemeanors  in  the  East 

(1)  13  Geo. 3.  C.63.  s.40.  S.   C.  not  S.  P.    6  T.  R.  363. 

(2)  13  Geo.  3.  c.63.  8.41.  Mullochv.Lu8hiiigton»M.26G.3. 

(3)  13  Geo.  3.  c.  63.  s.  42, 43.  K.B.  East  India  Companj  v. Lord 

(4)  13  Geo.  3.  c.  63.  8.44.       ^  Maldon,    £.  32  G.  3.    Taylor  ▼. 

(5)  Spalding    v.     Muire,    T.  East  India  Companj,  M.  33  G.  3. 


35  G.  3.  K.  B.  Tidd.  6  ed,  856.    Tidd.  856. 
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Indies  (1);  and  the  42  Geo.  3.  c  85.  which  was  passed  to  far  anaiy,  whn 
cilitate^the  trial  and  punishment  of  persons   holdmg  public  J^^jj^  ^"^^  '^ 
employments  who  had  conmiitted  offences  abroad^  contains  a  H^edreu  lor 
provision,  that  when  prosecutions  are  instituted  by  virtue  of  Mv^^^ 
the  act,  it  shall  be  lawful  for  the  court  of  king's  bench,  on 
xnotion^  and  after  sufficient  notice  has  been  given,  either  on 
jbehalf  of  the  prosecutor  or  defendant,  to  award  writs  of  man-- 
dannis  in  its  discretion,  to  the  chief  justice  or  judge  of  any 
court  of  judicature  in  the  country  or  island^  or  near  to  the 
place  where  the  offence  has  been  committed,  or  to  any  governor 
or  lieutenant  governor,  or  other  pei^son  having  chief  authority 
In  such  country,  or  to  any  other  person  residing  there,  as  the 
court  may  think  expedient,  for  the  purpose  of  obtaining  and 
receiving  proo&  concerning  the  matters  charged  in  the  indict- 
ment or  information }  and  after  pointing  out  tlie  mode  in  which  a 
court  is  to  be  held  for  receiving  the  proofs,  and  the  examinations 
taken  transmitted  to  England  and   delivered  into    court,    die 
statute  proceeds  to  enact,  that  such  depositions  being  duly  takes 
and  returned^  shall  be  allowed  and  read,  and  shall  be  as  good 
evidence  as  if  the  witnesses  had  been  sworn  and  examined  in 
court  (2).     The  court  of  king's  bench  may  aiso^  on  such  a  prose-> 
cution^  order  a  de  b^ne  examination  of  witnesses  on  interroga- 
tories, where  the  vivfi  voce  testimony  of  such  witnesses  cannot  be 
conveniently  had  (S).     But  as  the  42  Ged.  S.  directs  that  the 
writs  of  mandamus  shall  be  issued  in  the  discretion  of  the  court,  it 
has  been  holden  that  a  defendant  indicted  here  for  a  misdemea« 
nor  committed  by  him  in  the  West  Indies  in  a  public  capacity, 
is  not  entitled  to  postpone  the  trial .  till  the  return  of  the  writs 
of  mandamus,  on  an  affidavit  in  the  common  form  for  putting 
ofi^  a  trial  on  account  of  the  absence  of  a  material  witness,  but  he 
must  lay  before  the  court  such  special  grounds  by  affidavit  as 
may  reasonably  induce  them  to  think  that  the  witness  sought  to 
be  examined  ar^  material  to  his  defence  (4).     The  prosecutor, 
however,  is  entided  to  writs  of  mandamus  for  this  purpose  as  a 
matter  of  course ;    and  on  an  affidavit  stadng  the  special  cir- 
cumstances, writs  of  mandamus  have  been  issued  on  the  part  of 
the  defendant. 


(1)  24  Geo.  3.    c.25.    s.  64  to        (3)  42  Geo.  3.  c.8j.  8.3.   se6 
Si*  see  also  26  Goo. 3.  c.57.  also  b.  4  &  5. 

(2)  42  Geo.  3.  c.85.  8.2.  (4)  Rex  v.  Jones,  8  East,  3U 

ana  Picton's  case^  cited  id.  34. 
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andly.  What  A  provision  has  been  also  made,  by  act  of  parliament  to  fi- 

^iw'^d  *"  <^li^«to  ^®  P'^^^  ^^  ^^^  ttecution  of  writings  made  and  attoiled^ 
Redrm  for       by  persons  resident  in  the  East  Indies.    The  statute  26  Geo.  3. 

c.  57*  enacts  that  whenever  any  bond  or  other  deed  or  writiog 
executed  in  the  East  Indies,  and  attested  by  any  persoa  or 
persons  resident  there,  is  offered  in  evidence  in  any  oaurt  sf 
justice  in  Great  Britain,  it  shall  be  sufficient  to  prove  by  one  er 
more  credible  witness  or  witnesses,  that  the  name  of  the  oM^ 
or  other  party  subscribed  to  such  deed  or  writing  is  the  proper 
handwriting  of  the  obligor  or  other  party,  and  that  tlie  nasw 
of  the  attesting  witness  is  his  handwriting,  and  that  the  witness 
is  resident  in  Great  Britain ;  and  in  like  manner  all  camfB  of 
justice  in  the  East  Indies  are  bound  to  admit  the  same  proof 
of  the  execution  of  bonds  and  other  deeds  and  writings  ese- 
cuted  and  attested  in  Great  Britain ;  and  such  proo&  shall  be 
deemed  as  good  evidence  of  the  due  execution  of  the  bonds 
and  other  deeds  and  writings,  as  if  the  witnesses  were  dead  (1). 
Since  this  statute  was  passed,  it  has  been  laid  down  as  a  general 
rule  of  evidence,  not  confined  to  the  East  Indies,  that  when  tfae 
subscribing  witness  to  a  deed  or  any  odier  written  instrument  is 
absent  in  a  foreign  country^  and  consequ^itly  is  not  amenable 
tor  the  process  of  our  courts  of  justice,  it  is  suffitient  to  prore 
die  witness's  handwriting  (2),  although  we  have  seen  it  is  re- 
quired by  the  statute,  that  the  handwriting  of  the  party  to  the 
instrument  should  be  also  proved ;  and  this  proof  has  been  also 
required  by  high  legal  authorities,  on  the  ground  that  if  tbe 
attesting  witness  were  present,  he  would  prove  not  merely  that 
the  instrument  was-  executed,  but  tl^e  identity  of  the  person  exe- 
cuting it,  and  the  proof  of  the  handwriting  of  the  attesdog 
witness,  only  establishes  that  some  person  executed  the  instni* 
ment  by  the  name  which  it  purports  to  bear,  but  does  not  go 
to  establish  the  identit^r  of  that  person  (8).  However,  in  a  late 
case,  where  an  action  was  brought  on  a  promissoty  note^  and 
the  subscribing  witness  was  dead,  it  was  held  suffidoit  to  prove 
his  handwriting,  and  that  the  defendant  was  present  when  the 


(1)  26  Geo.  3.  c.57.  8.38. 

(2)  See  Cooper  v.  Marsden, 
1  Esp.  Rep.  2.  Gough  v.  Cecil, 
Selwyn's  Nisi  Priu8»  516.  uote, 
MS.  of  Serjeant  Hill.  Adam  v. 
Kcir,  1  Bos.  &  Pul.  Sfl .  Cuney 
V.  Child,  3  Campb.  283.   Cunlifie 


V.  Sefton,  2  East,  183.  Prince  f. 
Blackburn,  2  East,  250.  Phil.  £▼• 
419. 

(3)  Wallis  V.  Dalancey,  7  T.R. 
266  n.  Nelsoa  v.  Whittal,  1  Barn. 
&  Aid.  21 .  Vide  CogUan  r.  Wil- 
liamson, DougL  93. 
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note  was  prepared,  without  proving  the  handwriting  of  the  de-  sndly^  Vihax, 

^     -t         s   \  *  o  Jjsmt  in  fl»ce  in 

fiHUlant*(l)  CDlonies»  and 

Rednrasfor 

When  it  becomes  necessary  to  give  in  evidence  the  laws  of  one  of  injunei. 
our  colonies,  or  of  any  other  foreign  country,  in  a  court  of  justice, 
as  fiir  instance,  in  order  to  show  that  a  contract  made  abroad 
was  not  made  according  to  the  law  of  the  place  where  it  was 
entered  into,  it  is  necessary  to  prove  the  law  according  to  the 
rules  of  evidence.  If  the  law  was  in  writing,  an  authenticated 
copy  of  it  must  be  produced ;  if  not,  it  must  be  proved  by  the 
testimony  of  a  witness  acquainted  with  the  laws  of  tlie  foreign 
country.  (2) 

Writs  not  ministerially  directed,  sometimes  called  preroga- 
tive writs,  because  they  are  supposed  to  issue  on  the  part  of  the 
king,  such  as  writs  of  mandamus,  prohibition,  habeas  corpus, 
and  certiorari,  may  issue  on  a  proper  case  to  every  dominion  of 
the  crown  of  England.  There  is  no  donbt  as  to  the  power  of 
the  court  of  king's  bench  to  issue  a  writ  of  this  sort  to  a  place 
under  the  subjection  of  the  crown  of  England  though  the  pro- 
priety of  the  interference  may  frequently  induce  the  court  to  de- 
liberate. To  foreign  dominions,  which  belong  to  a  prince  who 
succeeds  to  the  throne  of  England,  this  court  has  no  power  to 
send  a  writ  of  any  kind.  They  cannot  send  a  writ  of  habeas  cor- 
pus to  Scotland,  or  to  the  Electorate;  but  to  Ireland,  the  Isle  of 
Man,  the  plantations,  and  Guernsey  and  Jersey  (a^  since  the 
loss  of  the  duchy  of  Normandy,  they  have  been  considered  as  in 
«ome  respect  annexed  to  the  crown),  they  may ;  and  formerly 
^such  a  writ  might  be  directed  to  Calais,  which  was  a  conquest^ 
and  yielded  to  the  crown  of  England  by  the  treaty  of  Britany.  x 

But  notwithstanding  the  power  which  the  court  have,  yet  where 
they  cannot  judge  of  the  cause,  or  give  relief  upon  it,  they 
would  not  think  proper  to  interpose.  Therefore,  upon  imprison- 
ments in  Guernsey  and  Jersey,  in  Minorca,  and  in  the  plantations, 
complaints  have  been  frequently  made  to  the  king  in  council, 
and  orders  given  to  bail  or  discharge,  in  preference  to  applica- 
tions to  the  court  of  king's  bench  for  writs  of  habeas  corpus  { 
idthoi^h  the  mode  of  redress  by  habeas  corpus  would  in  some 


(1)  Nelson  v.  Whittal,  1  Barn.  3Sl.    Mostyn  v.  Fabrigas,  Cowp. 
&  Aid.  19.  174.  CoUett  v.  LordKeiili,  S-East, 

(2)  Cl^  V.  Levy,   3Caropb.  26i. 
166.  BotUiDgk  V.  Inglis,   5  East, 
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andiy,  wbtt  cosef  fiave  been  the  most  appropriate  and  efiectual  remedy  (1). 
Coiuniw,  Md  "  Th®  respective  acts  of  assembly  for  establishing  the  courts  of 
Redress  for  king's  bench  and  common  pleas  in  the  islands  of  St.  Christopher 
luj^feL"*         And  Nevis,  expressly  reserve  the  jurisdiction  of  the  court  of  king^t 

bench  in  England.  (2) 

In  case  of  Sanilrrtip^iTy  and  a  commission  issuing  agunst  a  trado* 
in  this  country,  all  his  personal'property  m  the  phntationsvesGr 
in  his  assignees  from  the  time  of  the  bankruptcy ;  and  ther^ie 
if  a  creditor,  having  notice  of  a  bankruptcy,  and  all  the  parser 
being  resident  in  England,  and  the  debt  ccmtracted  in  it,  avails 
himself  of  the  process  of  the  law  of  England,  as  by  making  an 
affidavit  of  his  debt,  to  proceed  by  attachment  against  the  bank-^ 
rupt's  effects  in  one  of  the  colonies,  or  even  in  any  independent 
slate,  and  obtain  judgment  and  execution,  he  cannot  retain  the 
money  levied  from  the  assignees  (S}.     For  by  the  laws  of  most 
countries,  personal  property  is  subject  to  the  hvf  which  goTerns 
the  person  of  the  owner ;  and  as  th^  owner  in  tiiis  country  may 
dispose  of  his  personal  property  abroad  as  well  as  of  that  here, 
a|id  by  the  law  of  England,  every  thing  he  can  so  dispose  of  him- 
self, at  the  time  of  his  bankruptcy,  is  divested  out  of  him,  and 
transferred  to  his  assignees,  so  therefore  the  assignmeut,  it  is  said, 
under  a  commission  against  him  here,  vests   in   his  assignees  all 
his  debtS'  and  other  personal  efiects  in  a  foreign  country,  in  all 
cases  where  there  is  no  positive  law  of  that  country  to  prevent  it. 
The  bankrupt  statutes  of  Elizabeth  and  James  are  supposed  even 
to  have  had  property  of  this  kind  in  contemplation  at  the  time 
they  were  passed ;  the  words  of  the  former,  which  enable  the 
commissioners  to  dispose  of  **  the  bankrupt's  money,  &c.  and 
debts  wheresoever  they  may  be  found  or  known,**  being  sufficiently 
large  to  include  it;  and  the  statute  of  James  against  priorities  ob» 
mined  by  foreign  attachment  according  to  the  custom  of  London^ 
using  these  words,  it  is  safd,  only  by  way  of  instance  or  illustra- 
tion, but  really  racanihg.all  foreign  attachments  at  home  or  abroad 
made  *•  in  such  manner  as  is  warranted  by  the  custom  of  Lon- 
don."   iPersonal  property  then  by  the  law  of  nations,  following 
the  peraon^  and  that  property  being  by  the   law  of  England 


(1)  Rexv.Cowle,  2  Burr.  856..  ter,  2  Hen.  Bla.  402.  Dissent 
Cru.  Jac.  484.  Evre  C.  J.  Cullea's  Bankrupt Lsn^i' 

(2)  Stokes's  Law  of  Col.  6.  243  to  249.  Waring  v.  KMigbi» 

(3)  Hunter  r.  Potts,  4  Temi  Cooke's  B.  L.  307.  CleveT.MiUs 
Reports,  182.  Sill  v.  Worswick,  ib.  303.  and  Mawde^kv  v.  VarVe, 
1  Heu.  Bla.  C65.  J'hilips  v.  Hua-  cited  2  Hen.  Bla.  Cbt)/ 
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Tested  in  the  assignees  from  the  time  of  the  'bankrupti^^  it  is  andly.  What 
held,  that  to  permit  a  creditor,  subject  to  the  law  of  England,  cS!SIiiw^* 
to  obtain  a  priority  against  the  assignees  by  attaching  the  effects  i^«|<iress  for 
abroad,  after  the  bankruptcy,  would  be  to  permit  a  ^direct  con-  injurS. 
travention  of  that  very  law  to  which  the  party  owes  submission 
and  allegiance;  and  though  the  judgment  of  a  foreign  court  oI> 
tained  by  a  creditor  under  such  circumstances  may  be  binding 
between  the  parties  to  the  suit,  yet  that  a  recovery  so  obtained, 
-considered  otherwise  than  as  a  recovery  to  the  use  of  theassignees, 
would  be  in  violation  of  an.  English  act  of  parliament,  and  that 
such  recovery  ought  therefore  to  be  taken  to  be  for^their^use, 
and  upon  which  they  may  have  an  action  as  for  money  bad.  mid 
received,  the  ground  of  which  it  is  said  is  collateral  to  and  eyen 
in  affirmance  of  the  judgmoit  (1). 

It  should  seem,  however,  that  a  creditor  in  the  foreign  country, 
obtaining  payment  of  his  debt>  and  afterwards  coming  to  this 
^country,  would  not  be  liable  to  refund  to  the  assignees  here,  if 
the  law  of  that  country  preferred  him  to  the  assignees.  (2) 

On  the  same  principle^  in  case  of  deaths  if  a  British  subject^ 
^domiciled  in  England,  die  here,  a  probate  granted  by  the  pre- 
rogative court  binds  the  property  in  the  plantation,  and  the  ' 
probate  granted  there  (3).  And  Lord  Hardwicke  laid  down  the 
rule  g^ierally,  that  debts  due  in  Scotland  to  an  English  subject, 
resident  here,  who  died  intestate,  were  distributable,  when  re- 
covered, according  to  the  laws  of  England ;  and  that  the  ques- 
tion would  be  the  same  respecting  the  goods  of  an  intestate  in 
France  or  any  fordgn  country  (4) ;  and  the  personal  estate  of 
an  intestate  is  distributable  according  to  the  laws  of  the  country 
where  he  was  resident  at  the  time  of  his  deatib  (5.) 

In  the  year  1<600,  a  charter  was  grioited  by  queen  .Elizabeth  jdi^,  of  the 
to  George  Earl  of  Cumberland,  and  215  knights,  aldermen,  and  ^  '^".nd 
merchants,  constituting  them  ^  A  body  politic  and  .corporate,  Tnde  to  the 

East  Indies.  (6) 

nVCul]eD'8BankruptLaw,243.  (6)    See  dinsion  of  this  sub- 

(2|  Sill    ▼.  Worawick,  1  Hen.  ject«  ante,  633. ;  and  as   to  this 

Bla.  665,  company  in  general.  Com.  Die. 

(3)  Bum  T.  €o]e>  cited,  4  Term  Traae,  DA.  and  see  Adolphus,  Pol. 

IBbepcTts,  185.  St  British  Empire,  voL  4.521,  &c. 

(4^  Thorns v.Watkins,  2Ves.35.  In  the  Nabob  of  Carnatic  v.  East 

(5;  Pipon  v.  Pipon,   Ambler's  India  Company,  1  Ves.  J.  390,  it 

R^>orU,  25.  was  held  that  the  East  India  Com<> 
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^diy.  Of  tfa«     by  the  oame  of  the  Govemor  and  Ckunpaiiy  of  Merchants  of 
GomJluy!         London  trading  to  the  East  Indies  f  with  a  clause  that  nooa 

of  the  queen's  subjectSi    but  the^company*  their  servants,  or 


assigns  should  resort  to  India  without  being  licensed  by  tbe 
company,  on  pain  of  forfeiting  the  ships  and  caigoes,  with  m^^ 
prisonment  till  the  interlopers  should  give  bond  in  jflOOO  to 
the  company  not  to  trade  to  the  same  ports  again.  A  power 
was  reserved  of  determining  tbe  charter  in  two  years,  upon 
giving  notice  to  the  compimy,  if  it  should  appear  unprofitable 
to  the  crown ;  but  if  otherwise,  the  queen  promised  to  grant  a 
new  charter  at  the  end  of  fifteen  years,  the  period  to  which  the 
sole  tcade  was  confined»  if  the  ccHnpany  should  require  it,  for 
the  term  of  fifteen  years  longer  (1).  The  company  existed  by 
the  same  denomination  through  many  vicissitudes  till  the  ye^ur 
1708,  when  it  was  absorbed  by  the  present  '<  United  Company 
of  MerchanU  trading  to  the  East  Indies."  Without  entoriiig 
into  a  detail  of  the  fluctuations  in  the  affiiirs  of  the  oompan; 
during  the  interval,  it  is  sufficient  to  mention,  that  in  the  yesr 
1698,  a  new  company  was  established  undev  the  provisicms  of 
the  statute  9  &  10  W.  S.  c.  44.,  which  is  the  first  acrt  of  par* 
liament  we  meet  with  on  the  subject :  it  is  entitled  an  act  for 
raising  a  sum,  not  exceeding  two  millions,  upon  a  fund  for 
payment  of  annuities,  after  the  rate  of  8  per  cent,  per  annum, 
and  for  settling  tbe  trade  to  the  East  Indies.  The  substance  of 
the  act,  so  fiur  as  relates  to  this  subject^  is,  that  the  king  might 
a{^int  commissioners  for  taking  subscriptions,  after  Michael-' 
mas  1693,  from  any  persons  or  corporations  (^Kcqpt  the  bank 
of  England),  for  raising  a  sum  not  exceeding  two  millioa 
pounds,  the  entire  interest  being  j^l  60,000  per  annum,  arisii^ 
from  the  duty  on  salt,  and  certain  additional  duties  on  stamped 
parchment  and  paper  (S).  They  were  empowered  to  tnde 
either  directly  themselves  or  to  license  others  in  their  stead, 
but  so  as  not  to  trade  annually  for  more  than  the  amount  of 
their  respective  shares  or  Vock  (4).  Yet  the  king  was  em* 
powered  to  incorporate  the  subscribers  by  letters  patent,  under 
the  great  seal,  into  one  body  politic— as  indeed  was  the  primary 
intention  of  those  who  brought  forward  the  act  of  parliament*- 


pany  have  neither  an  indepeodcat  (2)  2  Anders.  595»  b^^. 

nor  delegated  sovereignty,  but  are  (3)  9  &  10  W«3.    c.44.  s.48. 

mere  subjects.    Tucker  on  Trade,  2  Anders.  636. 

41.    Sir  J.  Chad  on  Trade,  80,  I.  (4)  Sag.  61. 
(1)  2  Anders.  196. 
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p«rpetiial  auooMskm  and- the  usual  powen  (1).  Itip|s  3diy«  of  tht 
aJso  pnmded^  that  on  three  y^eacs'  ndtice,  aftar  Michadmaa  171 1,  ^^  ^'^'^ 
and  repayment  by  parliament  of  the  two  laiUions^  Ae  pvivil^gos 
ihould  cease  (2).  T^e  act  abo  provided  that  the  old  East 
India  company,  caUed  the  Governor  and  Company  of  Mer- 
chants of  London  tFadiqg  to  the  East  Indies^  might  also  trade 
to  India  till  Michaelmas.  1701 ;  and  that  the  separate  traders 
(tdiovere  foinaerly  considered  interlopers)  should  be  allolved 
to  return  to  Englaini,  so  diat  they  did  not  break  bulk  in  any 
part  of  Eurept)  without  incurring  penalties  (3).  On  the  5& 
Seplemib^  1698,  the  king  incorporated  the  subscribers  as  a 
joint  stock  occlusive  company,  by  the  name  <^  die  ^'  En^ish 
Company  trading  to  the  East  Indies ;"  with  the  customary  pri- 
vileges of  havipg  a  common  seal^  of  making  bye^laws^  ^  suing 
and  beii^  sued,  ^  purchasing  an  indeterminate  quantity  of 
landi^  &c. ;  and  with  this  remarkable  clause,  which  proved  the 
means  tof  afterwards  uniting  the  old  and  new  East  India  com- 
panies, viz.  that  all  corporati<ms  and  persons  who  should  derive 
any  right  or  title  from  any  of  the  subscribers,  or  their  successors, 
should  be  esteemed  members  of  the  new  company,  and  should 
be  received  and  admitted  as  such  gratis;  that  the  new  compauy 
might  augment  its  ci^ital  stock ;  that  members  at  their  admia> 
sion  diould  take  an  oath  of  fidelity  to  the  stock  company^  and 
should  not  trade  to  India  on  their  private  account ;  die  sun  of 
jS500  was  to  entiUe  them  to  one  vote  in  general  courts^  and 
none  were  to  have  more  than  one  vote;  that  the  new  company 
VDJ^i  estaUish  the  same  courts  of  judicature  as  the  old  com- 
pany had  power  to  do  by  a  charter  of  king  James  the  second; 
should  maintain  a  minister  and  schoolmaster  at  St*  Hdraa»  aiyl 
in  every  fort  and  superior  factory,  as  also  a  chafdain  iq  eyeiy 
ship  of  500  tons  and  upwards ;  that  one-tenth  part  of  their 
wlK>le  annual  exports  to  India  should  be  in  English  produce 
and  manu&cture  (4).  When  the  new  company  was  thus  esta- 
blished, the  old  East  India  company  was  still  subsisting,  whgse 
.light  of  trading  to  India  could  not  be  determined  till  Michael- 
mas 1701,  and  besides  the  twp  companies,  there  were  tdso 
separate  traders ;  till  at  lepgth  it  became  necessary  for  the  public 
.  tranquilli^  that  a  unicm  Aould  be  ^ected  between  the  old  and 
new  East  India  companies.     This  coaliti<m  was  made  on  the 

(1)  Sec.  62.  (3)  Sec.  84.  2  Anders.  637. 

(2)  See.  79.  By  10  Ann.  c.  28.        (4)  Preamble  of  6  Ann.  1. 17. 
to  three  years  notiee  after  25  th    2  Anderson^  038# 

March  1733.  . 

u  u  4 
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.^if.  Of  the      9fld  of  July  n02f  by  an  indentore  tripartite  between  tbe  queen 
^  inri**  aod  the  two  companies,  wheran  it  was  agreed^  that  the  ^diole 

trade  to  India  should  be  carried  on  widi  a  united  stock  for 
€Ten  yeaia,  for  the  benefit  of  all  the  members  of  the  new  or 
English  company;  the  old  company  to  have  a  right  and  power 
^ual  to  all  the  rest  of  the  members  in  the  management  of  the 
trade  during  the  seven  yeare,  but  to  keep  their  stock  in  their 
politic  or  corporate  capacity  for  that  term^  without  transferring 
it  to  their  particular  members  (1).  It  is  said,  that  at  this'  time 
the  force  of  party  was  so  great^  in  a  matter  of  comparativdy 
small  importance,  that  these  two  companies  had  divided  almost 
the  whole  kingdom  into  two  opposite  parties,  of  the  old  and 
new  companies,  the  former  being  genmvlly  Ikvoured  by  what 
was  then  called  the  Tory  party,  and  the  new  one  by  the  Whig 
party  (S).  A  coalition  therefore  had  the  eflect  of  quieting  the 
realm,  while  it  removed  the  difficulties  which  tlie  two  companies 
in  their  divided  state  had  been  labouring  under.  In  the  year 
1707,  the  company,  whose  funds  now  consisted  of  the  united 
etock  of  the  oM  and  new  companies,  and  of  the  separate  traden, 
advanced  to  government  i£'i^SOO,000  without  mteresc,  and  the 
l^gblature  granted  them  a  prolongation  of  their  term ;  it  bdng 
now  provided,  that  the  exclusive  trade  should  be  determinable 
on  the  expiration  of  three  yean^  notice  after  the  f  5th  of  March 
1786,  and  on  the  repayment  of  the  jes>800,000,  which  thqr  had 
advanced  to  government  (8).  In  order  to  perfect  the  union 
between  the  two  companies,  all  diflerences  were  to  be  referred  to 
the  Eari  of  Godolphin,  then  lord  high  treasurer ;  the  award  was 
to  be  completed  by  Michaelmas  1708,  when  the  old  charter  was 
to  be  surrendered,  and  the  company  to  be  styled,  '*  The  United 
,  Company  of  Merchants  of  England  trading  to  the  East 
Indies."  (4) 

The  exclusive  trade  of  the  East  India  company  has  been  con- 
sidered in  the  courts  of  law  to  be  so  interwoven  with  the  gene- 
ral interests  of  the  state,  that  it  is  not  to  be  regarded  as  the 
private  right  of  a  corporation,  but  as  a  matter  of  great  nati<mal 
concern ;  any  infringement  of  it  is  therefore  a  public  mis- 
chief and  a  public  wrong,  and  as  such  is  prohibited  at  common 
law ;  and  any  insurance  or  contract  contravening  the  privilq^ea 


(1)  3 Anderson,  13.  A.D.  1702.        (3)  6Ann.  c.  17.  s.  1--9. 

(2)  2  Anders,  Hut.  Com.  639.        (4)  5  Ann.  c.  16.  s.  13.  3  An- 
A.  D.  1698.  derBon,29. 
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or  laws  of  the  company,  are  illegal  and  void  (1).  In  the  statute  sdly,  of  the 
9  &  10  W.  S.  c.  44,  the  following  limits  are  assigned  as  those  in  ^ij^** 
which  the  trade  of  the  East  India  Company  is  carried  on; 
namely,  *^  in  such  places  and  by  such  ways  and  passages  as  arc 
already  frequented,  found  out,  and  discovered,  or  which  shall 
hereaiter  be  found  out  or  discovered,  and  as  the  traders  shall 
esteem  to  be  fittest  or  best  for  them  into  and  from  the  East 
Indies,  in  the  countries  and  parts  of  Asia  and  Africa,  and  into 
and  from  the  islands,  ports,  havens,  cities  and  creeks,  towns  and 
places  of  Asia,  Africa,  and  America,  or  any  of  them,  beyond  the 
Cape  of  Good  Hope  to  the  Strdghts  of  Magellan,  where  any 
trade  or  traffic  of  merchandize  is  or  may  be  used  or  had,  and 
to  and  from  every  of  them  (2)/'  So  the  statute  S3  G.  3.  c.  52. 
enacts,  that  the  East  India  Company  shall  have  the  whole,  sole, 
and  exclusive  trade  and  traffic,  and  the  only  liberty,  use,  and 
privilege  of  trading,  trafficking,  and  exercising  the  trade  or 
business  of  merchandize  in,  to,  and  from  the  East  Indies,  and 
in,  to,  and  from  all  the  islands,  ports,  havens,  coasts,  cities, 
towns,  and  places  between  the  Cape  of  Good  Hope  and  Streights 
of  Magellan,  and  the  limits  mentioned  in  the  act  of  the  9th  year 
of  King  William,  or  in  a  certain  charter  of  the  5th  September 
in  the  10th  year  of  the  same  King,  in  as  ample  and  beneficial 
a  manner  bs  the  ccHnpany  could  thereby  or  otherwise  lawfully 
trade  thereto,  subject  to  the  regulations  in  the  33  G.  3.^  and  to 
the  proviso  for  determining  the  exclusive  privileges  (3).  So  the 
statute  9  &  10  W.  3.  c  44.  had  enacted  that  the  persons  autho- 
rized to  trade  to  the  East  Indies  should  enjoy  the  trade  solely ' 
and  exclusively  (4) :  and  though  such  parts  of  that  act  as  inflicted 
any  penalty  or  forfeiture  for  illegally  trading  to  the  East  Indies 
were  repealed  by  the  statute  S3  G.  3.  c.  52.  (5) ;  and  though  it 
was  provided  by  that  act  that  no  statutes  thereby  repealed  should 
be  set  up  in  bar  of  any  action,  yet  it  was  held  in  the  late  case  of 
Camden  v.  Anderson  (the  circumstances  of  which  case  took  place 
before  the  passing  of  the  33  G.  3.  c.  52.  though  the  action  Was 
brought  afterwards)  that  the  exclusive  privil^^es  conferred  by 

(1)  Per  Eyre,  C.  J.  Camden  v.  could  be  tried,  was  refused  ;  and 

Anderson/  1  Bos.  &  PuL  277.  see  Tyrrel  v.  Peake,  2  Vera.  155. 
Panton  v.  Popbam,  9  Ban,  408.        (2)  9  &  10  W.3.   c.  44.  s.  61  ; 

As  to  the  interference  of  a  court  and  see  s.  62.  which  speaks  of  the 

of  equity,  see  East  India  Com*  limits  aforesaid, 
panjv.  Sandys,  I  Vera.  127.  where        (3)  33  Qto.  3.  o.  52.  s*  71. 
a  motion  for  an  injunction  to  stay     .  (4)  9  fc  10  W.  3.  c.  44.  s.  8K 
an  interloper's  trading  to  the  East        (5)  33  Qw.  3.  c.  52.  s.  146* 
Indies  ti^^the  validity  of  the  patent 
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the  statute  of  William  had  never  been  put  an  end  to^  but  still 
subsisted  in  the  manner  provided  for  in  that  act  (1)  Tfaep^oQiy 
when  a  ship  employed  in  the  transport  of  convicts  and  govei^- 
'  ment  stores  had  obtained  a  licence  from  the  East  India  Con- 
pany  to  proceed  to  Botany  Bayi  a  place  within  the  limits  of  the 
company^  and  to  go  afterwards  to  Bombay^  in  order  to  procure 
a  return  cargpf  and  the  ship,  instead  of  complying  with  the 
terms  of  the  licence^  loaded  at  (joa,  a  port  in  the  East  Indieiy 
with  goods  different  firom  those  which  the  licence  tped&ei,  the 
voyage  was  held  illegal  as  being  an  infringement  of  the  prin- 
leges  of  the  East  India  Company.  (3) 


But  the  limits  of  the  exclusive  trade  of  the  East  India  com- 
pany have  been  considerably  narrowed  by  a  late  act  of  parlia- 
ment. This  statute  provides  that  the  trade  with  China  snd 
the  trade  in  tea  to  and  from  all  places  betwen  the  Cape  of  Good 
Hope  and  the  Streights  of  Magellan^  shall  continue  in  the 
exclusive  possession  of  the  company  for  the  term  of  twenty-one 
years  (5).  Otherwise  the  trade  is  open ;  and  the  following  pro- 
visions have  been  made  to  secure  to  British  subjects  in  genersl  a 
participation  in  the  profits  of  the  East  India  trade.  SincQ  the 
10th  of  April  1814,  it  has  been  lawful^  for  any  of  his  nuyest/s 
subjects,  in  common  with  the  East  India  Company^  to  export 
goods  from  this  country  to  places  within  the  limits  of  the  com- 
pany's charter,  except  to  China,  and  also  in  common  with  the 
company,  to  import  all  the  produce  of  the  East  Indies,  except 
(ea,  into  this  kingdom  from  those  places  (4)  The  importation 
may  take  place  though  the  goods  are  not  of  the  growth  of  the 
country  from  which  they  have  been  brought,  and  though  the^ 
were  not  brought  from  die  place  where  they  are  usually  shipped 
for  transportation,  notwithstanding  the  provisions  in  the  naviga- 
tion act  (5).  Tea  cannot  be  shipped  in  the  East  Indies  witboiit 
the  written  licence  of  the  company,  nor  impoited  into  this  kiiig- 
dom  from  any  place  whatever  (6);  nor  can  military  stores  be 
carried  to  certain  places  without  the  written  licence  of  the  oom- 
pany  (?)•     Ships  in  private  trade  must  clear  out  fit>m  some  port 


(1)  Camden  V.  Anderson*  8T.R. 
723.  1  Bos.  &  PuL  272.  S.  C. 
A.  D.  1796. 

(2)  Same  case.  See  also  Panton 
V.  Popham,  QEast,  418.  Liaht- 
foot  V.  Tenant*  1  Bos.  &  Pul.  55 1 . 
Ex  paite  Mather,  3  Ves.  J.  373. 
Tenant  v.  EUiott,  1  Bos.  &  Pul.  3. 


(3)  53  Geo.  3.  c.  155.  i.  %> 
continues  proTisions  of  33G.3. 
c.  52.  and  Irish  Act. 

(4)  53  Geo.  3.  c.l55.  8.6. 

(5)  53  Geo.3.  c.  155.  s.  7. 

(6)  53  Geo.  3.  c.  155.  «.  8. 
<7)  53  Geo.  3.  c.  155.  $.9. 
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€f  the  iiaited  kingdom,  and  all  goods  imported  in  private  trade  jdly.  Of  the 
must  be  brought  to  some  port  in  the  united  kingdom,  which  ^J^'f 
fihfiU  have  been  declared  fit  by  order  in  council  (1),     No  vessel 
engaged  in  private  trade  can  proceed  to  a  place  within  the 
limits  of  the  company's  charter  on  the  continent  of  Asia,  firom 
the  river  Indus  to  the  town  of  Malacca  inclusively;  nor  to  (2)  ' 

any  island  in  the  government  of  the  company  to  the  north  of  tibe 
•qpiator,  nor  to  the  company's  factiNry  of  Bencoolen  or  its  de- 
pendencies, without  a  licence  from  the  board  of  directors ;  n<Nr 
can  any  vessel,  unless  specially  authorized,  proceed  to  a  port  or 
place  within  those  limits,  except  to  one  of  the  principal  settle- 
ments of  Fort  William,  Fort  St.  George,  Bombay,  and  Prince 
of  Wales's  Island.  The  licence  is  to  be  issued  on  application  to 
the  court  of  directors  in  a  form  settled  by  the  court,  with  the 
approbation  of  the  board  <^  conti'oul ;  the  special  authority  is 
also  tx)  be  granted  by  the  court  of  directors,  if  they  think  fit  to 
accede  lo  the  application,  if  not  it  is  to  be  submitted  to  the 
board  of  controul  (8).  No  ship  in  the  private  trade  clearing  out 
from  the  united  kingdom,  shall  proceed  to  any  place  ntuate 
further  to  the  northward  than  eleven  degreees  of  south  latitude, 
and  between  the  64th  and  150th  degrees  of  east  longitude  frokn 
London,  (except  places  within  the  limits  just  described),  without 
a  licence  from  the  board  of  controul  (4).  No  vessel,  the  regis- 
tered measurement  of  which  is  less  than  S50  tons,  except 
packets  employed  by  the  company,  is  allowed  to  clear  out  to 
the  East  Indies,  or  admitted  into  this  coimtry  fi*om  any  place 
within  the  company's  limits  (5).  It  was  also  provided  by  the  ' 
statute  5S  Geo.  S.  c.  155.  that  such  further  provisions  should 
be  made  by  authority  of  parliament  during  the  further  term 
granted  by  the  act  to  the  East  India  company,  as  might  from 
time  to  time  be  deemed  necessary  for  enabling  his  majesty's 
subjects  to  carry  on  trade  directly  or  circuitously  between  all 
places  without  the  limits  of  the  company's  charter,  and  of  places 
within  those  limits,  except  China,  as  well  as  between  the  united 
Jdngdom  and  the  East  Indian  limits,  but  without  prgndice  to 
the  restrictions,  as  to  the  resort  to  and  residence  of  persons  in 
the  East  Indies  (6).  A  statute  passed  afterwards,  enacts  that  it 
shall  be  lawful  for  the  East  India  company,  and  also  for  any 
other  of  his  majesty's  subjects  to  trade  in  ships  proceeding  on 


(1)  53  Geo.  3.  c.  155.  s.  10. 

(2)  In  statute  "  in." 

(3)  55 Geo. 3.  c.l55.  s.ll. 


(4)  53  Geo.  3.  c.  155.  8.12. 

(5)  53  Geo.  3.  c.l55.  s.lJ. 

(6)  53  Geo.  3.  c.l55.  s.2(». 
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voyages  from  this  country  to  places  within  the  chartered  litaiksi 
at  any  intermediate  places  between  the  united  kingdom  and  tbe 
Elast  Indies,  in  North  or  South  America,  except  the  Ameriom 
plantations,  and  at  the  island  of  Madeira,  the  Canaries,  and 
Cape  de  Verd  Islands,  and  the  Cape  of  Good  Hope ;  and  to 
take  on  board  goods  which  may  be  legally  carried  from  sadi 
intermediate  places  to  places  within  the  Umits  of  the  company's 
charter.  And  also  to  trade  at  intermediate  places  on  voyages 
from  the  East  Indies  to  this  country.  His  majesQr's  subjects 
may  also  carry  on  trade  directly  or  circuitously  between  all 
places  widiin  the  limits  of  the  C(»npany's  charter  eacoqpt 
China  (1).  But  tea  is  a  commodity  to  which  this  enactment 
does  not  extend.  (2) 


The  residence  of  persons'  in  India  is  also  laid  under  some 
strictions.  British  subjects  may  indeed  proceed  to  and  reside  at 
any  place  situate  more  to  the  southward  than  1 1  degrees  of  south, 
latitude,  or  more  to  the  westward  than  64  degrees,  or  more  to 
the  eastward  than  150  degrees  of  east  longitude  from  London, 
for  any  lawful  purposes,  without  any  licence  whatever;  but 
otherwise,  a  licence  must  be  obtained  (3).  The  government  of 
the  company  at  their  several  presidencies  are  not  allowed  to 
authorize  the  residence  of  a  British  subject  in  India^  if  he  has 
gone  thither  after  the  10th  of  April  1814^  unless  such  person 
has  been,  previously  furnished  with  a  licence  or  certificate  from 
the  court  of  directors,  or  has  been  otherwise  authorized  by  law 
to  reside  there,  though  any  governor  general.,  or  governor  of  one 
of  the  presidencies,  may,  on  extraordinary  occasions,  authorize 
the  residence  of  a  British  subject  in  a  place  under  the  government 
of  his  presidency,  till  the  pleasure  of  the  court  of  directors  is 
known ;  provided  a  copy  of  the  special  licence,  and  of  the  reasons 
of  its  being  granted,  together  with  an  application  for  a  licence 
from  the  court  of  directors,  is  aflerwards  transmitted  to  that 
court  (4).  Also,  the  board  of  controul  may,  by  licence  in  writings 
authorise  any  person  to  proceed  to  and  reside  at  any  place  situ- 
ate more  to  the  northward  than  II  degrees  of  south  latitude,  and 
between  the  64th  &  150th  degrees  of  east  longitude  from  Lon- 
don ;  and  not  being  on  the  continent  of  Asia  between  the  river 
Indus  and.  the  town  of  Malacca^  nor  in  any  island  under  the 
government  of  the  company,  lying  to  the  northward  of  the 


(1>  54  Geo.  3.  c.34.  s.  h 
(2)  54  Geo.  3.  c.34.  b.1. 


(3)  53  Geo.  3.    c.  155.    s.  39. 
non  obstante  any  statute  or  charter. 

(4)  53  Geo. 3.  c.l55.  s.37. 
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equator,  nor  at  the  company's  factory  at  Bencoolen  or  its  depe&-  adly,  Of  tKt 
dencies;  nor  within  the  dominions  of  the  Emperor  of  China  (1).  company? 
Provision  has  been  also  made  against  the  widue  refusal  of 
licences  by  the  court  of  directors;  the  preamble  to  which  regu- 
lation sets  forth  the  following  reasons  as  explanatory  of  the 
intention  with  which  it  was  nmde,  ^'  That  it  is  the  duty  of  this 
country  to  promote  the  interest  and  happiness  of  the  native 
inhabitants  of  our  doifdnions  in  India,  and  that  such  measures 
OB^t  to  be  adopted  as  may  tend  to  the  introduction  among 
them  of  useful  knowledge  and  of  religious  and  moral  improve- 
ment; that  in  furtherance  of  these  objects   sufficient  facilities 
ought  to  be  afforded  by  law  to  persons  desirous  of  going  to 
and  remaining  in  India  for  the  purpose  of  accomplishing  those 
benevolent  designs,  so  as  the  authority  of  the  local  governments^ 
respecting  the  intercourse  of  Europeans  with  the  interior  of  the 
country  be  preserved,  and  the  principles  of  the  British  govern- 
ment, on  which  the  natives  of  India  have  hitlierto  relied  for  the 
free  exercise  of  their  religion,  be  inviolably  maintained;  and  that 
it  was  expedient  to  make  provision  for  granting  permission  to 
persons  desirous  of  going  to  and  remaining  in  India  for  these 
purposes  or  for  other  lawful  purposes.     The  act  goes  on  to 
provide^  that  when  application  is  made  to  the  court  of  directors 
for  permission  to  proceed  to  the  East  Indies,  and  the  court  do 
not  think  fit  to  comply  with  the  application,  they  shall  transmit 
it  within  a  month  from  the  receipt  to  the  board  of  controul ;  and 
if  the  board  see  no  sufficient  objection,  they  may  direct  that  any 
persons  shall  be  allowed  to  proceed  to  any  of  the  principal 
settlements  of  the  company,   and  shall  be  furnished   by  the 
court  of  directors  with  a  certificate  in  the  form   prescribed  by 
the  board,  signifying  that  such  person  has  proceeded  with  the 
cognizance  and*  under  the  sanction  of  the  court  of  directors. 
Persons  who  have  obtained  the  certificate  are  entitled  to  the^ 
countenance  and  protection  of  the  governments  within    the 
limits  of  the  charter,  so  long  as  they  conduct  themselves  widi 
propriety  (2).     All  persons,  on  their  arrival,  are  subject  to  the 
rules  in  force  within  the  limits  of  the  company's  government  {Sy^ 
If  any  person  shall  so  conduct  himself,  as  in  the  judgment  c^ 
the  governor  general,  or  governor  of  the  presidency,  within 
which  be  is  found  to  have  forfeited  his  claim  to  the  countenaace 
and  protection  of  the  government,  his  certificate  or  licence  to. 


(1)  53  Geo.  3.  c.  155.  s.  38.         see  s.  34. 

(2)  55  Geo.  3.  c  155.  s.  33.  and        (3)  53  Geo.  3.  c.  155.  i.  35; 
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3(]iy,  or  the      rettde  mmy  be  declared  void  by  an  order  of  the  governor  geMol 
ComiMnN  ^  gofemor ;  and  after  the  day  named  in  the  order,  such  penoa 

shall  be  deemed  to  be  residing  withont  licence  or  authority,  aad 
may  be  sent  home  to  the  united  kingdom;    but  ito  penoo 
whose  certificate  has  been  so  declared  void  shall  be  liable  to 
prosecution  for  an  unauthorised  residence  till  two  months  after 
notice  has  been  given  of  the  order,  either  by  serrkig  a  copjor 
by  publication  in  the  presidency  gaflette(i).      If  any  Briliili 
subjects^  when  not  licensed  by  the  company,  or  otherwise  l&wUHf 
authorised^  shall,  before  tiie  determination  of  the  term  granted 
to  the  company,   either  directiy  or  indirectly^  visit  the  E«t 
Indies,  or  other  privileged  parts,  or  sail  thereto,  or  be  found 
there  in  any  other  manner  than  is  prescribed  by  act  of  parli»' 
ment,  and  the  terms  and  conditions  of  the  licaioe  or  certificate^ 
they  shall  be  deemed  to  have  unlawfully  traded  there,  and  the 
same  penalties  attach  as  were  provided  by  the  S3  G,  3*  c  59., 
or  any  other  act  now  in  force  (2)  securing  the  exdufflve  trade 
to  the  East  India  company.    A  proviso  excepts  vessels  driven 
by  stress  of  weather  or  accident  more  to  the  northward  than  11 
degrees  south  latitude^  and  between  the  G4th  and  150th  de- 
grees east  longitude^  which  shall  return  within  those  limits  with 
as  much  convenient  speed  as  the  safety  of  the  vessd  will  ad- 
mit (d)«    Vessels  so  circumstanced  are  not  liable  to  any  penalty 
of  forfeiture ;  but  the  proof  lies  on  Ae  party  claiming  the  benefit 
<^  the  exemption  (4>).     If  any  British  subject  is  found  in  the 
East  Indies  without  a  proper  licence  or  authcRity,  and  the  go- 
vermental  autiiorities  do  not  deem  it  advisable  to  prosecote  for 
a  misdemeanor,  or  send  the  (lender  to  the  united  kingdom^  an 
ii|formation  may  be  exhibited  by  the  aduiocate  general  or  other 
principal  law  officer  of  the  company,  at  any  of  their  presidencies 
in  the  supreme   court  of  judicature  at  Fort  Wilham,  or  the 
supreme  court  of  judicature  at  Madras,  or  the  recorder's  court 
at   Bombay,  or  the  court  of  judicature  at  Prince  of  Wales's 
Island ;  the  person  may  be  arrested  and  brought  before  the  ooort, 
and  on  proof  of  the  substance  of  the  information,  he  may  be  re- 
quired to  produce  or  prove  hia  licence  or  authority  for  resorting 
to  the  East  Indies  and  residing  there.     On  failure  to  gife  doe 
proof,  or  not  accounting  for  the  absence  of  testimony,  he  majr 
be  fined  for  the  first  offence  3,000  jrupees,  and  be  imprisoned 


(1)  53  Geo.  3.  c.  155.  s.  36.         see  post,  671,  2. 
^It^)  33  Geo.  3.   c.  52.  >s.  129,         (3)  53  Geo.  3.  c.l^.^s.4^ 
130—135.  and  a.  78,  79,  80.  and        (4)  Same  section. 
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two  mcHithfl,  if  the  fine  be  not  paid ;  (or  a  second  offence,  the  fine  $<^hy  ^{  <b« 
maj  be  4,000  rapees,  and  if  the  fine  is  not  paid,  fi>ur  months  company. 
imprisonment  But  no  person  convicted  under  this  provision 
is  Sable  to  be  proffecuted  for  a  misdemeanor,  or  sent  to  the 
united  kingdom,  for  a  residence  in  the  East  Indies,  before  the 
dMe  of  the  conviction  (1).  As  cases  may  exist  in  wliich  it  is 
proper  to  send  home  persons  unlawfully  resident  in  India,  though 
Chfly  acre  not  intended-  to  be  prosecuted  for  a  mi^emeanor, 
power  is  given  to  the  company  ta  send  persons  so  readent 
vricfaout  proper  licence  or  authority,  to  this  country  (2),  without 
siAgecting  Uiem  to  further  punishment,  but  then  they  are  entitled 
to  Ihe  discharged  in  any  port  in  the  united  kingdom  in  which 
the  vessel  is  first  moored  in  safety.  (S) 

« 

The  statute  SS  Geo.  S.  c  52.  is  still  in  force  in  many  of  its 
provisions  with  respect  to  the  trade  of  the  East  India  Company, 
aldbougfa,  since  the  passing  of  that  act,  the  trade  has  been  mudi 
opened  in  the  manner  we  have  stated.     Amon^  other  regula- 
tions, it  enacts,  that  if  any  of  his  majesty's  subjects,  unless  li- 
censed by  the  company,  or  otherwise  thereunto  lawfully  autho- 
rsed,  shall,  while  the  sole  trade  jcontinues,  visit,  fi-equent,  or  trade 
to  the  East  Indies  contrary  to  the  provisions  of  the  act,  the 
cflbnder  shall  incur  the  forfeiture  of  his  ship  and  goods  and  the 
pMiceeds  thereof,  and  double  the  value ;  one-fourth  part  to  the 
person  seizing  or  informing,  and  three-fourths  to  the  company, 
who  must  defiray  the  expences  of  the  prosecution  out  of  their 
share  (4).     Any  subject  of  his  majesty,  trading  without  licence 
or  authority,  is  guilty  of  a  misdemeanor,  punishable  by  fine  and 
imprisonment  (5) ;  the  authorities  in  India  may  arrest  the  ofiei>» 
der,  and  send  him  to  England  to  take  his  trial  (6).     If  a  person 
who  has  been  dismissed  from  the  company's  service,  or  whose 
licence  has  expired,  remain  in  the  East  Indies,  he  maybe  treated 
as  an  illicit  trader  (7).    All  merchandize  and  bullion  shipped  for 
India,  except  the  property  of  the  company  and  of  persons  au- 
thorized by  the  act,  and  all  goods  taken  out  of  any  ship  on  her 
homeward  pasjsage,  before  her  arrival  in  England,  shall  be  for- 
feited, together  with  double  the  value ;  and  the  commander  or 
officer  knowingly  permitting  such  unlawful  loading  shall  forfeit 

(1)  53  Geo.  3.  c.  155.  s.  101.  (5)  33  Geo.  3.  c.  52.  s.  f31. 

(2)  53  Geo.  3.  c.  155.  s.  104.  (6)  33  Geo.  3.  c.  52.  s.  132, 133. 

(3)  53Geo.3.  c.  155.  s.  104.  (7)  33  Geo.3.  c.52.  s.  134. 

(4)  33  Geo.  3.  s.  52.  s.  129, 130. 
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j£1000  for  every  ofienoe,  besides  all  the  wages  owing  to  hinv 
and  be  rendered  incapable  <^  serving  the  company  ever  after.  (1) 

The  33  Geo.  3.  c.  52.  makes  it  unlawful  for  any  British  ob- 
ject to  procure^  solicit,  obtain,  or  act  under  a  commission  or 
authority  from  a  foreign  prince  to  go  to  the  East  Indies,  nnder 
a  penalty  of  ^500  (2).    It  was  also  one  of  the  r^ulations  of 
the  33  Geo.  3.,  that  while  the  sole  trade  of  the  company  conti- 
nued as  provided  for  by  the  act,  it  should  not  be  lawful  finr  s 
subject  of  his  majesty  belonging  to  Great  Britain  or  the  West 
Indian  plantations,  to  be  concerned  in  sending  any  kind  of  goods, 
the  produce  or  manufacture  of  the  East  Indies  or  Quna,  hj  die 
way  of  Suez,  or  by  any  other  channel,  to  Europe,  olhenrise  tfasn 
was  provided  by  the  act;  and  if  any  subject  should  be  conoerned 
in  such  trade  on  his  own  accoiuit,  he  i^ould  forfeit  to  the  com* 
pany  double  the  value  of  the  goods  unlawfully  sent  to  £iirqpe(SV 
But  it  was  provided  that  this  restriction  should  not  extend  to 
preclude  any  of  the  company's  servants  (except  such  as  might  be 
specially  prohibited  by  any  law  or  statute,  or  by  any  order  of  the 
company  or  their  governments  abroad,  and  except  in  respect  of 
the  inland  trade  in  salt,  beetle  nut,  tobacco,  and  rice),  or  aoy 
free  merchants  licensed  by  the  company  to   reside  in  the  East 
Indies,  from  buying  goods  in  India,  and  selling  them  again  jn 
that  country  to  the  subjects  of  any  foreign  nation  or  state,  or 
from  acting  as  agents  or  factors  in  importing  or  exporting,  boy-' 
ing  or  selling  goods  in  India  hon&fde  for  or  on  the  account  of 
^any  foreign  company  or  foreign  merchant(4).  In  the  construcdoo 
of  this  provision  it  was  holdcn,  that  though  foreigners  were  al- 
lowed to  buy  and  sell  in  India,  they  were  not  allowed  to  esqiort 
in  foreign  vessels ;  for  the  33  Geo.  3.  was  not  intended  Xq  rq)eal 
the  navigation  act,  which  was  considered  to  extend  to  the  East 
Indies,  and  was  held  to  prohibit  such  an  exportation  in  any  other 
than  a  British  vessel  (5).     But  an  act  of  parliament  has  been 
passed  to  allow  the  ships  of  foreign  countries  in  amity  with  hii 
majesty  to  trade  to  India,  as  they  may  be  allowed  by  the  directors 


(1)  33  Geo.  3.  C.52.  s.  135. 

(2)  33 Geo. 3.  c.52.  s.  136. 

(3)  33 Geo. 3.  c.52.  8.138. 

(4)  33  Geo. 3.  c.52.  8.139. 
($)  Chalmers  v.  Bell,  3  Bos.  & 

Pul.  604.    Murck  v.  Abel.  3  Bo!». 
&  Pul.  35.    See  the  late  act  for  ex- 


empting the  territories  within  tbe 
limits  of  the  East  India  compaii/t 
charter  from  certain  of  the  nang»* 
tion  laws,  57  Geo.  3.  c  95.  See 
also  25  Geo*  2,  c.  26-  now  expttcd^ 
and  37  Geo.  3.  c.  117, 
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of  the  East  India  company  (1).    The  statute  7  Geo.  1.  st  1.  5%«  Of  the 
c  21.  was  passed  to  pi;event  British  subjects  from  trading  to  the  company. 
East  Indies  under  foreign  conunissions.     It  provides,  that  all 
contracts  entered  into  by  any  of  his  majestj^s  subjects,  or  any 
person  in  trust  for  them,  for  the  loan  of  money  by  way  of  bot-^ 
tomiy  on  ships  in  the  service  of  foreigners,  bound  or  designed 
to  trade  within  the  limits  of  the  East  India  company's  cluuter, 
or  for  the  loading  or  supplying  such  ships  with  cargoes,  or  with 
any  provisions,  stores,  or  necessaries;  and  all  partnerships  made 
or  entered  into  relating  to  any  such  voyage  or  the  profits  thereof^ 
and  all  agreements  for  the  wages  of  persons  serving  on  board  such 
riiips,  shall  be  altogether  void  (2).  A  question  arose  on  this  statute, 
whether  a  respondentia  bond,  given  for  goods  shipped  by  a  Bri- 
tish subject  at  Calcutta  onboard  an  American,  bound  homeward 
from  thence  to  Rhode  Island  in  America,  was  to  be  deemed  ille- 
gal ?  and  it  seemed  to  be  the  opinion  of  the  court  that  it  was  (S), 
A  doubt  formerly  arose  on  the  navigation  act  respecting  the  pro- 
priety of  trading  to  the  East  Indies  in  ships  belonging  to  the 
East  India  company,  as  there  were  many  foreigners  proprietors 
of  stock  in  the  company.     But  it  has  been  enacted,  that  all  ship? 
belonging  to  the  East  India  company,  whether  built  or  pur- 
chased by  them,  shall  be  deemed  British  ships,  and  that  the 
company  shall  enjoy  the  same  advantages  in  respect  of  those 
ships  as  were  given  by  the  navigation  act  to  the  owners  of  ves- 
sels wholly  belonging  to  British  subjects,   provided  they  are 
navigated  in  the  manner  prescribed  by  law  riespectii|g  British- 
built  vessels.  (4) 

The  provisions  respecting  the  registration  and  moile  of  navit 
gating  vessels,  as  they  are  also  enacted  in  exclusion  of  foreign 
interests,  may  be  conveniently  mentioned  here.  The  statute 
65  Geo.  S.  c.  116.  provides  for  the  registration  of  vessels  built  in 
India,  so  as  to  entitle  them  to  the  privileges  of  British-built  ships. 
But  no  vessel  need  be  registered  that  is  built  within  the  limits  of 
the  company's  charter,  and  is  of  less  than  350  tons  burtheti,  nor 
a  vessel  built  within  those  limits,  which  at  the  time  of  passing  the 
act  was  the  property  of  any  of  his  majesty's  subjects  there,  and 
also  employed  in  trade  soldy  within  those  h'raits,  ner  a  vessel  that 
was  building  within  the  limits  before  the  1  st  Jan.  1 8 1 6,  on  account; 


(1)  37  Geo.  3.  c.  117.  s.  L  and        (3)  Sumner  y.  Green,    1  Hen, 
8.  2,  3.    See  last  note.  Bla.  301 . 

(2)  7Geo.l.  St.  1.  0.21.  »•  2.        (4)  21  Geo.  3.  c.65.  8,33, 
37Geo.3.  C.117. 
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l^*i!^^^      of  any  of  his  majesty's  sabjedB  there,  and  which  A^  bd  e^aidpyed 
Conptny.         in  trade  solely  wiUiin  those  limits  (1).   No  ve^  boflt  Uk  ^J 

places  in  the  goyenupent  of  the  East  India  cosupaqr*  or  bdong- 
ing  to  his  majesty,  within  the  limits  of  the  company's  d^nrter, 
and  registered  under  t)ie  authority  of  the  act  as  BrifisbrliN^  and 
owned  by  subjects  of  bis  m^esty,  and  nay^fjl^  accordmg  tp 
laW|  shall  be  entitled  to  the  privileges  of  Briti^b-bHilt  sbqps, 
owned,  registered  and  navigated  a^coordipgto.laiif^  ii^  apjr  ^(Cfsge 
or  trade  beyond  the  limits  of  tb?  ^ippany's  charter  tfi^po^was^ 
as  are  specified  in  53  Creo.  S«  c.  155.  an4  64  Geo.  3.  a  84  (8)^ 
But  these  regulations  do  not  affbct  the  privilege  of  any  vesad 
roistered  as  British-I;>uilt  at  the  tim^  of  passing  the  SB  Geo.  3. 
c.  1 16.,  nor  do  th^y  effect  the  rig^  of  any  4up  thai:  ifri^  tiben  buih 
or  building,  to  be  regis^red  as  Brit^sb-built  (S).  TbfS  55  Qeo.  3. 
was  passed  to  makejiirther  provisions  for  the  J^f^tjgr  of  ships 
built  in  India  (4),  some  of  the  requisites  of  the  ferm^  statutes  of 
registry  being  such  as  could  not  be  complied  with  i^tb^J^^^iodies. 
Whether,  however,  ships  built;  in  India  vp:ere  or  ifi^c^QOt  a^ted 
by  the  registry  acts  before  th^  passing  of  the  5^  Geo.  3.  c  11(S. 
does  not  seem  to  have  been  precisely  deteirmined ;  foi:  thoo^  the 
question  arose  in  a  late  case,  it  does  not  appear;  to  h^ye  been 
deci(^ed  solely  on  the  iteration  of  the  a<;ts  of  registiiy*  The  cir- 
cumstances were  as  follows :  a  person,  wbp  hftd  (X>iU7'acted  fiir  a 
ship  to  be  built  for  him  in  the  ^^t  Indies^  agreed^  dury;\g  the 
time  of  the  building,  to  sell  a  s^are  tP  aootl)^  whp  paid  part  of 
the  price  in  pursuance  of  the  agreemenl^  and  whe^  the  ship 
arrived  in  England  she  was  registered,  but  the  name  tf  th^  pn>- 
posed  vendee  did  not  appear  upon  the  register,  although  he  had 
been  accounted  with  as  part  owner.  The  court  deterQiined  that 
this  person  had  no  legal  interest  in  the  ship.;  but  it  seems  to  have 
been  thought,  that  independently  of  the  statute  of  r^;istry^  the 
effect  of  the  contract  and  transfer  tha,t  tooH  P^^e  in  the  East 
Indies,  was  not  sufficient  to  pass  the  property  (5).  Asiatic  sailors, 
lascars,  or  natives  of  India,  though  bom  in  tb^  territories  of  his 
majesty  or  the  East  India  company,  are  not  regiMrded  as.  British 
seamen  within  the  meanmg  of  the  rcgbtry  acts  o^r  other  ^^ 
tutes  (6).  But  every  vessel  duly  registered,  a3  provided  fyf  by 
the  55  Geo.  3,  and  carrying  on  trade  between  India  and  diis 
country^  if  manned  in  part  with  lascars  or  natives  oi^  India,  is  to 


(1)  55  Geo.  3.  0,116.  s.d.  preamble. 

(2)  65  Geo.3.  c.  116.  s.4.  (5)  Stringer  v.  Murray^^BsfB. 

(3)  55  Geo.3.  c.ll6.  s.5.  &Ald.?4S. 

(4)  55 Gao. 3.  c.  116.  tide  and        (6)  55  Geo.3.  c  IJG.  s*^i« 
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be  deemed  navigated  aooording  to  law  when  copimanded  by  a  s^h*  Of  the 
British  master  and  navigated  bjr  seven  Brittsh  seamen,  fi^r  every  pmy. 
100  tons  of  her  registered  burdien;  though  the  number  of.such 
British  seamen  may  not  be.  equal  to  the  proporticm  of  three- 
fourths  of  the  whole  crew  (1).    Also,  on  ,applicati<»i  to  any  of 
the  governments  in  India  by  the  owner  or  commander  of  a 
vessel,  after  it  has  been  ascertained  by  due  inquiry,  that. a  soflEL- 
cient  number  of  British  seamen  cannot  be  procured  for  the  crew 
of  a  ship  sailing  from  diat  quarter,  the  governor  is  required^ 
within  ten  days  after  the  application,  to  certify  the  same,  and 
license  the  ship  to  sail  with  a  less  proportion  of  British  seamen; 
and  every  such  ship,  having  on  board  such  licence,  shall  be 
deemed  navigated  according, to  law,  notwithstanding  such  defi« 
ciency  of  British  seamen,  until  her  arrival  at  her  port  of  destina- 
tion in  the  United  Kingdom,  though  on  the  voyage  back  she 
must  have  the  due  proportion  of  seven  British  seamen  to  every  10b 
tons  (2).      No  statute  requires  any  number  of  British  seamen  to 
be  on  board  as  part  of  the  crew  of  a  vessel  employed  in  trade 
only,  widunthe  limits  of  the  charter  of  the  East  India  company,' 
indusivdy.  of  the  Cape  of  Good  Hope ;  nor  does  the  law  prevent 
any  vessel  while  so  employed  from  being  manned  and  navigated' 
wholly  or  in  any  proportion,  as  to  Asiatic  sailors  or  lascars,  or 
natives  of  any  places  within  the  limits  of  the  charter.  (S) 

.  The  mode  in  which  the  exclusive  privileges  of  the  East.  India 
company  may  be  determined,  is  contained  in  the  following  pro- 
visions of  the  Stat.  58  Greo.3*(4f)  The  territorial  acquisitions 
mentioned  in  the  93  Geo.  S.  c.  52.,  together  with  such  of  the 
territorial  acquisitions  since  obtainedon  the  continent  of  Asia,  or 
in  any  islands  to  the  north  of  the  equator,  as  are  now  in  the  pos- 
session and  under  the  government  of  the  company,  with  the 
revenues  thereof,  are  to  remain  in  their  possession  and  govern- 
ment (subject  to  such  powers  for  the  superintendance  of  all  con- 
cerns that  relate  to  the  civil  or  military  government,  or  revenues 
of  those  territories)  and  to  such  other  regulations  as  were  made 
by  any  act  of  parliament  before  the  53  Geo.  3.  c.  155.  as  well  as 

(1)  55  Geo.  3.  c.  116.  s.7.  8.1,2,  3.    58  Geo.  3.  c.83.  s.  1. 

(2)  55 Geo. 3.  c.ll6.  s.8.  to  15.  57Geo.3.  c.  120.  s.  1  to 9. 

(3)  55 Geo. 3.  c.  116.  s.9.  The  54Geo.3.  c.134.8.2,3,  55Geo.3. 
proTisions  respecting  East  India  cllQ.  Pope, 88. 

skips  are  in  the  following  statutes*  (4)  53  Geo,  3.  c.  155.  s.  1.  re- 

53Geo.3;'C.165;  8. 13.  modified  cites   33  Geo.  3.   c.  52.  at  which 

hy  59  Geo.  3.    c.  1 22.    21  Geo.  3.  time  a  similar  provision  was  made, 
c.as.    3.33.    37  Geo.  3.    c.  117. 
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by  that  act)  for  a  fiirther  term  of  twenty-cne  years,  from  the  10th 
of  April  1814<.    After  the  10th  of  April  1881,  a  notice  may  be 
given  by  parliament  to  determine  the  privil^es  to  expire  in 
three  years ;  and  then,  on  payment  of  any  sum  due  to  the  com* 
pany^  by  virtue  of  the  provisions  of  an  act  of  parliament  of  Ire- 
land of  the  SSd  of  the  king,  the  term  granted  to  the  company, 
and  the  exclusive  trade  it  now  enjoys,  will  cease  and  determine  (1). 
But  the  corporate  capacity  of  the  company  will  not  cease,  nor 
will  it  be  precluded,  after  the  determination  of  the  exdnaive 
trade,  from  carrymg  on  a  free  trade  with  the  East  Indies,  with 
all  or  any  part  of  its  joint.stock  in  trade  and  effects,  in  oonmion 
with  his  majesty's  other  subjects  (2).      A  clause  in  the  act  of 
53  Geo.  9.  provides,  that  it  shall  not  prejudice  or  afiect  Ae  un- 
doubted sovereignty  of  the  crown  over  the  territorial  acqui^tions 
of  the  East  India  company,  nor  preclude  the  company  after  the 
determination  of  the  exclusive  trade,  from  the  enjogrment  of  any 
rights  to  which  they  may  be  entided.  (S) 

By  the  statute  IS  Oeo.  S.  c.  63.  s.  13.  the  king  is  authorized  by 
charter  to  establish  a  supreme  court  of  judicature  at  Fort  Wil- 
liam in  Bengal,  with  ftiU  power  toexerdse  and  pexfinrm  all  civil, 
criminal,  admiralty,  and  ecclesiastical  jurisdiction^  to  hear  and 
determine  all  eomplamts  against  any  of  his  majesty's  subjects  for 
crimes,  misdemeanors  and,  oppressions,  and  suita  and  actions  for 
debts,  and  other  causes  <£  complaint,  subject  to  an  i^peal  to  his 
majesty  in  council. 

• 

The  trade  to  the  West  Indies  is  principally  r^;ulated  by 
the  navigation  laws,  the  provisions  of  which  we  have  already 
had  occasion  to  consider.  The  object  and  policy  of  this 
part  of  our  commercial  code  were  also  considered  in  a 
former  place  (5).  One  of  the  statutes,  the  7  &  8  W.  3.  c  2S. 
enacts,  that  no  goods  shall  be  imported  into  or  exported  out  of 
any  colony  or  plantation  belonging  to  his  majesty  or  in  his 
possession,  either  in  Asia,  Africa,  or  America,  or  shall  be  lai^ 
or  carried  from  one  place  in  such  plantations  to  another,- or  to 
England,  Wales,  or  Berwick,  in  any  ship  that  is  not  of  the  bmU 
of  England,  or  of  the  built  of  Ireland  or  the  plantations,  and 


/  (1)  53  Geo.  3.  c,  155.  b.3;  si- 
milar promon>  33  Geo.  3.  c.52. 
S.73. 

(2)  53  Geo.  3.  c.l55.  8.4.  si- 
milar provisioo,  33 Geo. 3.  c.52. 
s.  74. 


(3)  53  Geo.  3.  c.l55.  8.95. 

(4)  Seedivisionof  thesubject,anta 
633.  See  Observations,  Adolphua, 
Pol.  Stat.  British  Empire^  vol.  3« 
140.  and  id.  vol.  4.  653  to  689. 

(5)Ant^211. 
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wholly  owned  by  the  people  thereof,  and  navigated  with  masten  4iHly,  Of  th* 
and  three-fourths  of  the  mariners  of  those  places ;  except  such  TMe. 
ships  as  are  taken  as  prize,  and  condemnation  thereof  made  in 
one  of  the  courts  of  admiralty  in  England,  Ireland,  or  the  plan- 
tations, to  be  navigated  by  the  master  and  three-fourths  of  the 
mariners  English  or  of  the  plantations,  and  whereof  the  property 
doth  belong  to  Englishmen  (1).    This  statute  contains  a  clause 
enacting,  that  all  laws,  by-laws^  usages,  or  customs  in  any  of  the 
plantations  that  are  repugnant  to  the  act,  or  to  any  other  lawmade 
in  respect  of  the  plantations,  shall  be  null  and  void  (2).     The 
8tatute7&8  W.3.  andtheis  Car.S.c  18*  and  15  Car.  2.  c.  7. 
are   the    leading   provisions  that   relate  to  the  >  West  India 
trade  (S)»    During  the  late  war,  the  exigencies  of  the  public  ser^ 
vice  were  found  to  require,  that  theprovisions  of  the  navigation  law. 
thould  be  occasionally  dispensed  with;  and  by  one  act,  theimpor- 
tati<m  of  all  sorts  of  wool  into  Great  Britain  was  allowed  to  take 
place  during  the  war  in  foreign-buik  ships  (4).    This  statute  was 
held  not  to  authorize  the  importation  of  cotton  wool  (5)  into  Great 
Britain  in  foreign  vessels,  so  that  the  conveyance  ot  cotton  wool 
on  a  voyage  from  Amelia  Island  to  Liverpool  (6),  as  well  as  from 
Pensaoola  to  Liverpool  (7),in  a  foreign-built  andfordgn-navigated 
Mp,  was  held  illegal.  The  other  provisions  that  relate  to  the  West 
India  trade  are  in  general  of  too  peculiar  and  confined  a  nature 
to  require  a  detailed  oiumeration.     The  trade  in  cocoa  nuts, 
cofiee,  spirits,  and  sugar,  is  principally  regulated  by  the  statute 
5  Geo.  S.  c.  28.  perpetual  by  49  Geo.  S.    c.  20.  s.  8.   and  5. 
23  Geo.  8.    c79.    S.8.      4  Geo.  8.    c.  15.     s.  18.  20,  21,   22« 
18  Geo.  8.  c.  58.  s.  1.  8.  5,  6,  and  also  s.  2.  20  Geo.  3.  c.  7*  s.  1. 
47  Geo.  8.  sess.  2.  c.  80.  s.  15.  47  Geo.  8.  sess.  1.  c.  48.  s.  2.  (8) 
The  coUection  of  the  duties  is  regulated  by  the  25  Car.  2.  c  7. 
8.  2.      7  &  8  W.  8.  c.  22.  s.  8.      4  Geo.  8.    c  15.    s.  l-r*41* 

(1)  7&8W.3.  c.22.  8.2.  see  provision  as  applied  to  wool  tLat 
also  8.  3,  4.  6.  9.  10.  grows  on  the  back  of  the  animal, 

(2)  7  &  8  W.  3.  c.  22.  s.  9.  which  could  not  apply  to  wool,  the 

(3)  Ante  211,  &c.  produce  of  the  cotton  plant. 

(4)  43  Geo.  3.  c.  153.  s.  13.  (6)  Pearce  v.  Cowie,  4  Campb. 
enlarged  by  55  Geo.  3.  c.  8.,  but  363!  1  Uoh,  69.  S.  C.  Haines  v. 
nowesmired.  Busk,    5  Taunt.  521.     12  Car.  2. 

(5)  The  statute  itself  (43  Geo.  3.    c.  1 8.  s.  3. 

c.  15^  8. 13.)  hadmadeadistino-  (7)  Oliverson  v.  Longham,  4 

tion  .between  wool   and    cotton  M.  &  S.  346.     Haines  v.  Busk, 

wool,  as  both  terms  were  men-  5  Taunt. 521.  12  Car.  2.  c.  18.  s.3« 

tioned    in    different    provisions.  (8)  Vide  Pope,  tiu  West  Indies. 
There  might  be  a  reason  for  the 
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w^uL^     and  •  8»  9.     6  Geo.  S.  c  B2.  a.  4,  5.  12.  16,  16,  17,  18,  19. 

Tiid«.  91  •     7  0«o>  3*   c.  46.  s.  8,  4.   and  a.  1.     18  (&eo.  8.   c.  12^ 

SI  Geo.  8.  c.  31.  s.  46,  47*  (1)  The  entry,  landing,  and 
shipping  of  goods  by  stat.  15  Car.  2.  e.  7,  8,  9.  19  Geo.  S. 
c.  80.  8.  3,  4.  4  Geo.  8.  c.  15.  a.  39,  80, 81,  82.  7  Geo.  3.  c  46. 
a.  9.  The  exportatioii  of  hats  or  felts  from  Ae  plantations,  is 
regulated  by  5  Geo.  2.  c  22.  So  of  lomber,  by  4  Geo.  8«  c  15. 
6. 28.  8  Geo.  1.  c.  12.  5  Geo.  8.  c.  45.  a.  22.  So  of  wool,  by 
10  8c  11  W.  8.  c  10.  S.29.  46  Geo.  8.  c.  17.  a.  1.  So  various 
other  reguktixma  teapectiug  idifierent  connnodijtiea,  aa  ginger, 
indigo,  molaaaes,  pimento,  rice,  ailk,  skins  and  fiira,  tobacco, 
whalefina,  wood,  and  cotton  wool,  are  to  be  feund  in  the  nang^' 
tkm  lawa,  the  provisions  of  which  have  "been  already  commented 
upon.  (1) 

There  are   also  some  general  regulationa  deaerving  notice 
with  respect  to  the  trade  to  the  fiureign  West  Indies.     Hie 
28  Geo.  8.  c.  6.  enacts,  that  no  tobacco,  pitch,  tar,  turpentine 
hemp,  flax,  masts,  yards,  bowsprit8»  staves,  heading  boards^ 
timber,  shingles,  or  lumber  of  any  sort;   breads  biscait,  flour, 
peas,  beans,  potatoes,  wheat,  rice,  oats,  barl^,  or  grain  of  an/ 
sort,  shall  be  imported  into  any  island  under  the  dominion  of 
his  majesty  in  the  West  Indies,  in  which  description  Ae  Bahama 
Islands  and  the  Bermuda  or  Somers  Islands  are  included^  frop 
any  island  in  the  West  Indies  (2)  in  the  goveumient  oC  any 
foreign  European  sovereign,  under  the  penalty  of  the  fbrfeitore 
thereof,  and  of  the  vessel  in  which  the  same  shall  be  imported  ($}• 
But  in  a  case  of  public  emergency  or  distress,  it  is  law&l  fi>r 
the  governors,  lieutenant  governors,  or  commanders»in»<hie^ 
of  any  of  the  islands  in  the  West  Indies  under  the  dominion  of 
his  majesty,  with  the  consent  of  their  reflective  councils,  to  aa- 
thdrise  the  importation  of  these  goods  £bir  .a  limited  :time,  from 
any  island  in  tiie  West  Indies  under  the  dominion  <^a  ferdgn 
European  state,  for  the  supply  of  the  inhabitants  of  our  islands, 
provided  that  such  goods  so  authorised  to  be  imported  shall  not 
be  imported  ezcq)t  by  British  subjects^  and  in  British-built  ships 
owned  by  his  migesty's  subjects  and  navigated  acoording  tp 
law.  (4) 

(\)  See  Pope,  tit.  British  West        (3)  28  Geo. 3.  c.6.  s.  lO. 
Indies.  Ante  221 .  (4 )  28  Geo.  3.  c.  6.  s.  M .  1^pe> 

(2)  See  56  Geo.  3.  c.91.  s.  1.  tit.  133-  $ee  also  other  regulations 

as  to  Bemerara,    Berbice»    and  in  Pope's  Laws  of  the  Customs  and 

Essequibo.  Excise,  tit.  West  IncBes. 
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The  HtafitoV  Bay  tompdny  ^as  incorporated  by  a  charter  of  5^»y»  fhe 
kii^  Charts  the  second^  bearing  date  the  2d  May  1670.  The  c«Dpany.(i) 
efaorter  provided  that  £he  coMji^any  should  have  the  exclusive 
trade  of  dt  the  fleais^  biays^  streights^  creeks^  lakes^  rivers,  and 
soundft  hi  Whattoever  latitude  they  be^  that  lay  within  the  en« 
trance  of  the  streight  commonly  caUed  Hudson's  Streights,  to- 
gether with  all  the  lands,  countries,  and  territories  upon  the 
eoiimts  9tdA  confines  of  the  said  seas,  streights^  and  bays,  which 
wereHOt  fbeA  actudSy  po^s^si^  by  any  of  the  king's  subjjects, 
or  the  subJe6C»  of  any  dth'er  christian  prince,  together  with  the 
fishing  of  flA  sdftk  6f  fish,  ot  whales,  sturgeons,  and  all  other 
royd  i&\t&i  m  thdj^  pla^!^,  together  with  the  royalty  of  the  sea, 
within  tfete  same  l&hits,  as  also  all  mines  royal  of  gold,  silver, 
gems>  atnd  prMioUff  stohes,  iLnd  that  the  land  should  from  thence- 
forward b^  reputed  oni^  of  the  plantations  and  colonies  in  Ame- 
rica, and-  be  called  Rupert's  Land,  a  liame  given  it  in  honour  of 
Prince  Rupert,  #h6,  ihtSottjullction  with  seventeen  other  persons 
of  quality  sttid  diiAinctioh,  sent  out  Captain  Newland  to  Hudson's 
Bay,  when  be  sMtlcd*  there  at  a  place  called*  I^ort  Xackson  (2). 
D^Ail  Tu^bsr,  iii*  obs^hrihg  that  most  of  the  charters  of  this 
nature,  csofi&rritig  exclusive  [(rivil0gei&,  which  were  grfuited  in 
die  tiit^df  ChaHeSj  weremodb  With  a  view  of  enabling  govern- 
moit  to  rbise'moni^,  instances  the  charter  for  the  Hudson's  Bay 
<xmipany>  which  he  ob^rVes  is  a  gi*aiit  without  any  bounds  or 
Ifanits  of  sau,'  itiDtintiiliisJt^riv^s;  degrees  of  latitude  or  longitude, 
aaid  dierefbi^,  if  Vidid,  might  empower"  the  company  to  chal- 
lenge ail  tfaid'lftlieb'orAVifieric^  whieh  w'ere  not  (hsposed  of  by 
primr  grants^  atfiKT^U  as  ttid  cbksts^  Oti  Hiidsbn's  Bay  (3).  But 
the  chaHier' Utt' net^  b^te  cbhfiimc^d  tiyadt'of  parliament,  so 
that  the  exchttiie^thakte  is  n6  Idriger  id  e:&istence  (4).  lii  Ander- 
sen's Histolry  of  €!dmhierce  it  is  st^tM,  that'  aU  the  advantages 
which  thiaroott^My'liasdVerothlei'aiilVenturefs  to  the  same  parts, 
is  th^  benefirof  their  owb  fdrts,  by  iti^fans  of  which  their  agents 
can  iBBide  ifl^  so  inhospitable  a  country  during  the  winterj^  for 
the  portkMe'  of  tradihg  with'  the  savage'  to  supply  their  ships  ; 
and  that  tiibr^by  th^  have  not  only'  tA^t'4  safety  and  protection,  . 
bot^  aho  vtKtit '  eBftl^Ml^heie  in  trying  with  the  native  Indians 
thereabouts  than  any  private  adventurers  can  have,  whose  ships 


i^Ai 


( 1 )  See  division  of  subject,  ant^        (2)  2  Anden.  Hbt.  Com.  514,5, 
633.  and^ee  2  Beawes,  Lex  Mbr.        (3)  Tucker  on  Trad^,  68,  69. 
6ed.  Adblphas,  PoL  Stat.  British        (4)  2  Anders.  Hist.  Com.  515, 

Emfrir^  voi.4.  641;  516. 
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can  only  remain  with  safety  in  the  bay  daring  a  patt  of  thesaoK 
mer.  These  advantages  on  the  company's  side  are  said  to  be 
so  considerable,  that  they  are  not  likely  to  be  rivalled  sucoev- 
fidly  by  any  private  adventurers  (1).  In  1782  seveial  of  the 
company's  settlements  and  forts  were  destroyed  by  a  Fifodi 
*  squadron*  (2) 

Tiie  South  Sea  company  was  established  in  the  rrignofquees 
Anne,  by  a  charter  granted  in  pursuance  of  the  statute  9  Ann. 
c.  2L     The  charter  was  dated  the  8th  of  September  171  ly  vbA 
incorJK)rated  the  subscribers  by  the  name  of  The  Oovemor  and 
Cotnpany  of  Merchants  of  Great  Britain  trading  to  the  Sondi 
Seas  and  other  parts  of  America,    and  for  encouragiDg  the 
fishery  (4)*     It  was  provided  by  the  statute,  that  the  con^MOiy 
should  have  the  sole  trade  to  and  from  all  places  in  America  oo 
the  east  side  thereof,  from  the  river  Oronoco  to  the  southernmost 
part  of  Terra  del  Fuego,  and  on  the  west  side  from  the^southen)- 
most  part  of  Terra  del  Fuego,  through  the  South  Seas,  to  the 
northemmostpartsof  America,  and  to  andfromallcountricswitluD 
those  limits,^  which  were  reputed  to  belong  to  the  crown  of  Spabi 
not  exceeding  800  leagues  ftaai  the  continent  of  America,  be- 
tween thesouthemmostpart  of  Terira  del  Fuego,  andthenorthem- 
most  part  of  America  on  the  west  side  (except  the  kingdom  of 
Brasil,  and  such  other  places  on  the  east  side  of  America  as 
were  then  in  the  actual  possession  of  the  crown  of  Portugal,  and 
the  country  of  Surinam,  in  the  possession  of  the  States  General 
of  the  United  Provinces).     The  exclusive  rights  of  the  company 
were  protected  by  a  provision  that  only  themselves,  or  persons 
entrusted  by  diem,  should  be  aHowed  to  traffic  within  tbe  pre- 
scribed limits,  and  severe  penalties  were  imposed  on  any  of  bis 
majesty's  subjects,  except  those  who  were  licensed  by  the  com- 
pany, who  should  presimoie  to  visit,  trade,  or  adventure  in  the 
South  Seas,  or  who  should  hire,  freight,  fit  out^  or  lade  ship 
with  intent  to  visit  the  places  inchided  in  the  company's  cha^ 
tcr,  (6)    The  South  Sea  company  could  not  grant  a  retro^' 
tiVe  licence  in  order  to  legalize  a  voyage  after  it  had  been  pe^ 
formed,  but  it  was  necessary  that  the  licence  should  precede  the 


■a* 


(1)  2  Anders.  Hist.  Com.  516. 
A.  D.  1670. 

(2)  4  Anders.  Hist.  Com.  1782. 

(3)  Seedlvision  of  the  subject^nte 
633.  Adolphua,  Pol.  Stat.  British 


Empire,  vol.3.  219.  Bcavrcsto 
Mer.  2  vol.  84.  55  Geo.  3.  cW- 

(4)  3  Andeni.  Hist.  Coni.  45. 

(5)  9  Ann.   c.21.  i.^/-^!; 
Toulmin  v.  AndettOD.  iTaanU^^ 
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undertaking  (1 ) .  Also,  ^  voyage  ^  from  the  South  Seas  without  ^^  ^« 
a  licence  from  the  company  was  held  illegal,  although  the  goods  Company. 
brought  home  were  the  proceeds  of  the  outward  cargo  of  a  vessel 
that  had  been  regularly  licensed  (2).  But  it  has  been  held  that 
t  is  no  infringement  of  the  rights  of  the  South  Sea  company  to 
send  home  in  a  ship  of  war,  from  a  place  within  the  limits  of  the 
charter,  dollars  that  were  the  proceeds  of  an  adventure  to  IPortu- 
guese  America,  in  a  vessel  that  had  been  named  and  licensed  by 
the  company  (S).  But  the  exclusive  privileges  of  the  South  Sea 
company  have  been  lately  abolished  by  the  statute  56  Geo.  S. 
c.  57.  (4),  when>they  were  purchased  by  the  legislature  for  the 
sum  of  j£^610,464  3s.  three  per  cent.stodk:  and  antecedently 
to  their  total  abolidon,  they  had  been  occasionally  modified  and 
limited  by  act  of  parliament,  As  by  the  statute  42  Geo.  3.  c.  77*9 
which  was  passed  principally  with  a  view  to  audiorize  BritisA* 
tuiU  ships  to  carry  on  the  fisheries  in  the  Pacific  Ocean,  without 
being  licensed  by  the  East  IndiA  company  or  the  South  Sea 
company.  The  statute  ordained,  that  any  British-built  ship, 
owned  and  navigated  according  to  law,  should  be  allowed  to 
pass  through  the  Streights  of  Magellan  or  round  Cape  Horn, 
and  to  carry  on  the  fisheries  in  the  Pacific  Ocean  firom  Cape 
Horn  to  180  degrees  of  west  longitude,  and  to  trade  within 
those  limits,  without  having  obtained  any  licence  or  permission 
firom  the  East  India  company  or  the  South  Sea  company* 
British  vessels  were  authorized  by  the  act  to  trade  as  well  as  to 
fiish  on  the  western  coast  of  South  America ;  that  is,  a  vessel 
might  proceed  within  the  favoured  limits,  either  for  the  sole  put- 
pose  of  trade  at  for  the  sole  purpose  of  fishing;  or  the  adventure 
might  combine  both  fishing  and  trade  (5).  The  statute  45  Geo*  3. 
c*  S4.  also  made  it  lawful  for  his  majesty,  during  the  existing 
war,  to  grant  licences  to  British  subjects  to  import  American 
produce  into  this  country  in  a  foreign  ship :  and  on  the  con- 
struction of  this  act^  it  was  at  first  supposed  to  be  lawful  during 
the  war  for  Briti^  subjects  to  employ  foreign  ships  to  bring 
goods  firom  the  western  coast  of  South  America  \  but  this  con- 
struction was  afterwards  held  to  be  erroneous,  and  it  was  deter- 
mined that  foreign  ships  could  not  trade  during  the  war  to  the 


(1)  Cowie  v.  Barber>  4  M.  &  S.  (A)  And  see  55  Geo.  3.  c.  141 , 
16.  4  Caropb.  100.  S.  C.  Hobbs  (5)  Jacob  ▼.  Jansen,  3  Taunt* 
V.  Hannaro,  3  Campb.  95.  534.    Gill  v.  Dunlop,  2  Marsh* 

(2)  Same  cases.  440.  7  Taunt.  1 93.  S.  C.  1  Moore, 

(3)  Hodgson  v.  Fullerton,   4  79.  S.  C.  rerersed  in  error,  but  on 
Taunt  787.  another  point,  1  Bam.  &  iOd.  334, 
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Mdy^  Tii«        WQfAtra  ocMvt  of  Soulb  Aiaarica  witfaont  a  lioenoefrom  tW  Sontfa 
CoRipmy.  8m  compaBy  (1).    Aa  tke  privfl^gM  of  the  oonpany  were  pri- 

wte  rigbtflb  ^y  oould  not  be  takea  away  witboot  an  espies 
4edaritioa  on  die  part  of  the  lf\gi>latnre,  or  without  some  dear 
and  uaeqiufocales^rearioiny  from  which  a  plain  intention  to  that 
eflbct  nught  be  in&ired.   Mow  the  atat.  45  Geo.  3.  contained  no 
aUuiion  to  the  South  Sea  company^  nor  waa  it  intended  to  ope- 
lale  aiqr  bnger  than  during  a  aeaaon  of  war,  when  the  gireal 
^an^y^  fer  British  shipa  and  Britiih  tearawt  was  thought  to 
qfiiie  a  nolaMlion  of  those  acts  of  navigation  by  which  the  v< 
seiaof  anothei  slale  ape  prohibited  ficom  importing  for^gn  pro- 
diioa  into  this  countiy  (2)«    The  47  Geo.  d.  sess.  k  c.  Si.  di- 
iwstcd  the  South  Sea  company  of  the  endusive  privilege  of  trad- 
ing  to  all  plafiea  belonging  to  or  in  the  possession  or  under  the 
deminiffn  os  protection  of  his  mtysty,  onihe  east  side  of  Amerioa^ 
fipom  the  rivet  Omnooo  to  the  soutkemmost  pact  of  Terra  del 
IWgo*;.  and  en  the  westside  of  Amerioa fron  the  southemraost 
part  of  Tenia  del  Fufijg;o»  throiigh  the  South  Seas  to  the  northern- 
moat  pacttof  MameaL,    Suenos  i^yiwy  which  hadheen  ea{|tuced 
\3(j^  the  Qiitish  fi»oes>.  and  had  Kmained  a  short  tiaie  in'  their 
possessieibibiitwiis-9slahen.^m  the  Idth  oKAngust  1«06|  ooald 
net  fay  liiAae  of  the  47  Geo*.9.  be  lawfully  traded  to  in  tise 
mo«thiof<S^ftembai^  in^  that  year,,  as.  it  was  not  under  thedo^ 
minioniof>  his;  m^fttf,  and  an  advanture  to  that*  place  was 
deemediiU^gpilr  the«|^  tfae-gpoda  wero  shipped,  undier  the  sane- 
tiim.of  ap  ofdet^in'OOttncil^.  pnrportmg  to  authorize  the  voyag^> 
andthe  raGaBtuie^Buenoa%Ayres.  was  unknown  when  tl^  vt>y- 


pMy-(4) 


7thfy,The  AfH-      Sm^in  die  ytfsT  15S8itappaars-that.the  BngUsh  resortedto 

Guinearand'the  inestem^xMSt  off  A£»a  for  the  purposes  of  trades 
but  the.disaBpoinfcBi»nftnth<q^  met  with  are  said  by  historianiB  to 
haye.  oBoasioard  this  trade  to  benegbscted^  1618^  when  King 
Jamasilsl  gipantedai^-esulusMre.  charter  ti^^  Sir  ftebert-Aiehand 
other  merchants  of  I«ondiMv>far'  raising,  a-joint^  sloek-ftr  the 
trade  toGniBna{f  )•  A.  seconds  oompmiy  fcv  tsade  to  Aftieawae 
created«t(ytKiqg  Qiaiie%»ia  the  Tth^yearof  hia'relgB(7)<    A- 

(1)  Dunloix  y«  GaU»  1  Bsni^  &  (4)  See  divisien  of  the  subjaet, 
Al(L3d4w  7Teiin^  19&  SiO.  2  ante633.  BeewealjeK  Mar.  6ed. 
Msifh.  44».  S,  C.  rol  2.  62. 

(2)  Saaie  c<»e,  (5)  2  Anders.  Hislt  Ceas^  276. 
(3).Wiikiaso»  ▼•  Leudoasarki    A.D.  16MLf 

3  Mk  &^«  117.  TDubain  v^  A»*  (7)  A.  D.  163K  2  Aikteni.34S. 
derson,  1  Taunt.  227. 
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third  exdufdve  African  or  Gainea  company  wa«  ii\cai:|y»»tted  ^^*  '^^ 
in  the  year  1662,  with  his  Royal  Highoess  the  Dvikiif  of  York  at  pgnj. 
the  head,  besides  other  piersops  of  rank  und  distinction  (1).    In 
1672j    the  fourth   and  last  exclusive  African  company  wuft 
erected,  the  third  Vy^i^  surrendered  its  charter*    The  ^Kinf^ 
and  the  Duke  of  York  subscribed  to  the  fourth  company^  as  wm 
as  many  persons  of  rank  and  gualitf,  and  the  whole  Capital  oC 
j^l  11,000  was  completed  ip  nine  months*    But  though  the 
trade  of  this  eompi^y  was  at  one  time  in  an  ijp|Mro¥,in^  sta;te^ 
the  company  does  not  appear  to  hav^^  long  had  the  exclusiT^. 
enjoymcfnt  of  it;  an^  at  d\e  revolution^  the  West  Imdia  fhuate^fh, 
who  had  been  in  the  habU  of  purchasing  slaves  frc^.  thf.,  cpnw. 
pany,  joined  the  interlopers  in  ass^i^ting  th%t  they  vfese.  alwajf% 
best  served  when  the  ^ade  was  open,  to  all(2}«    In  17Q9,  a. 
committee  of  the  House  of  Commons  came  to  a^  resolution  tjtmt 
as  the  African  trade  was  more  especially  i)ece8sa;ry  for  the  Ame- 
rican plantations,  it  ought  to  be  free  to  all  her  majesQ^s  sub*, 
jecte  in  a  regulated  but  not;  an  exclusive  companj.    Bu^  though, 
a  bill  was  brought  into  t]be  I^ouse  of  C!ommons  for  this  pur- 
pose^ it  met  with  so  many  objectjions  that  it  waa  abandoned  (d). 
The  African  company  aflerwards  petitioned^  the  house  for  leave 
to  bring  in  a  b.iU  (or  the  confinpatioi^  of  t!(\eir  exclusive  diarteE. 
But  the  petitions  fromprivato  traders,  as  weD^is  from  the  Americai;^ 
colonies,  for  lajang  the  trade,  quite  opeq,  eSectuall^  opposed  the 
conroany's,  potion  (4).    A  new  r^ulated  cpm^a^  lyas  a^lengfh 
estsimished  1)y  the.  statute  23  Q^Pf2.  c.S^o,  t]be  prcsunble  of 
which  sets  forth  £he  advantages  qf  the,  African  trade  tot  Great 
Britwi  in  supplvini;  her  colpmes  nfith.  ne^oes*.    Xbn  ti^Eid^  to- 
Africa  was  maqe  free  by  t|i^.  first,  ^ectipn.  of.  the_  statu^  which 
provid^  tl^t.it  shall  be  lawful  for  aljhis  niak»|ty^8,8ul^ectB  to 
trad^  to  ffliy  plaibe  in  Africa  l^tween  th^^rt  of  Sd^ee,  in  'South 
Barbary  and  the  Cape  of  Good  Hope,  ^thout  any.  restrainti^ 
except  as  therein  expressed.    The  statute  procQi^  tp  enact,  that, 
all  his  majesty^  spbjects  who  shall  trade.witb.Afiicai. between 
Cape  ipiaqco  and  the  Cape  of  Gqp^  H(qpe^^4^  be,  defied  a^ 
bpdy.coii^orate  andjpolitM^  bj^^  ' 

.  .  .  *-     .••-     .-       '  ■•^■^ 

(1)  ^Anders*  Hist*  Com.  473^  company  coined  guinef»>   which 
A.IK  1/660.  were'ttift  inown  at^tlAi  tstne,  id. 

(2)  SAndloMfc  mtii^  Ckm.  52§u  iUd« 

A.  P.  1  e^r^ere  it  ifi^. s^d .tb«.  (^ .  3  Aodtm^^.  A^JKl709i. 

itoecameopenat  the  revolution^  (4^  S^deps.  42^  A^D.  1711. 

aiidlhel>ili<rm(ltts,  1  W.&BI.  ISeealsoSAnden.  47.  A.D.Tfit. 

Ymi    tfcfitittUf    made  OBLosive  id.5fii»30lhAipnn7iS4;  idi^UiL 

cbartexs  not  authorized  by  act  of  A»D«l7d2.;  andeeeid.  144»i4KI. 

partJamtBat  'HiepL    In  1673  the  19«.  2M» 
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fuxj.  seal ;  and  that  all  the  British  forts,  settlements,  and  fiustoriei 

on  the  coast  of  Africa  from  Cape  Blanco  to  the  Cape  of  Good 
Hope,  and  all  plac^  within  those  limits  which  were  then  claim- 
ed by  of  in  the  possession  of  the'  Royal  African  companyof 
England,  should,  after  the  passing  of  an  act  for  divesdng  the 
African  company  of  then-  charter,  forts,  castles,  and  m^taiy 
stores,  canoem^n,  c&stle  slaves,  and  other  property  on  the  oosst 
of  Africa  (their  merchandize  only  excq)ted),  be  absolutely  rated 
in  the  new  company  and  their  successors,  to  the  intent  that  the 
said  forts,  settlements,  and  premises  should  be  employed  at  all 
times  thereafter  only  for  the  protection,  encouragement,  and 
defence  of  the  said  trade.     But  the  company  estabUshed  by  the 
act  (23  Geo.  2.  c.  31.)  were  not  allowed  to  trade  with  Africa 
in  their  corporate  or  joint  capacity,  nor  to  have  any  joint  or 
transferrable  stock,  nor  to  take  up  money  on  their  commoa  seal(l)4 
The  forts  and  warehouses  of  the  company  were  to  be  free  at  ad 
times  to  all  his  majesty's  subjects,  to  be  used  as  warehoosesfar 
depositing,  gunpowder,  gold,  elephant's  teeth,  wax,  gonu^and 
drugs,  and  no  other  goods ;  and  also  free  and  open  in  case  of 
necessity  or  danger  to  all  his  majesty's  subjects,  for  the  saietf 
of  their  persons  [and  effects  (2)  •     Three  masters  of  the  court  of 
chancery^  of  whom  the  accountantgeneral  was  tobeoDe,were 
appointed  commissioners  for  examining  and  allowing  the  elains 
of  the  Royal  African  company,  after  which  proceeding  that 
company  was  to  be  dissolved  (3).     So  the  African  trade  again 
assumed  a  new  appearance,  after  having  passed  through  man/ 
different  constitutions.    The  trade  having  been  thus  opened  is 
a  regulated  company  by  the  statute  23  Creo.  2.,  it  became  neces* 
sary  that  a  compensation  should  be  made  to  the  old  Royal  Afri- 
can company  for  their  charter,  lands,  forts,  slaves,  stores,  and  other 
effects.     An  act  was  therefore  passed  in  the  25th  year  of  George 
the  2d,  for  applying  a  sum  of  money  to  those  purpose^  aod 
for  vesting  the  property  in  the  new  company  of  merchants  tnw- 
ing  to  Africa.     The  Royal  African  company  was  absolutetf 
divested,  from  the  10th  April  1T52,  of  their  charter,  and  of  all 
their  lands,  forts,  and  property,  beginning  at  the  port  of  Sallee, 
and  extending  from  tibence  southward  to  the  Cape  of  Good 
Hope,  together  with  all  their  cannon,  canoemen,  slaves,  rights^ 
and  evidences.    This  act  empowered  the  new  company,  with  the 
consent  of  the  Board  of  Trade  and  PlantaticmB,  to  arm  ^J^ 
military  forces  at  their  forts,  to  inflict  punishment,  so  that  it  did 

(1)  2dGeo.2.  c.3h  a.1,2,3,4.        (2)  23  Geo.  2.  c.31. 8.2ft«^- 
3  Anden.  279.  (3)  23  Geo,  8.  c31.  fl.3^' 
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not  extmi  to  life  <«  limb,  and  to  erect  courts  of  judicature  for  7t^y>  ^he 

jmercantile  and  maritime  bargains  (I).    The  last  act  of  parlia-  ^^  ^^"^ 

ment  was  the  statute  2S  Geo.  3.  c.  65.  which  was  passed,  to  vest 

James  Fort  in  the  river  Gambia  and  its  dependencies,  and  ail 

other  British  forts  and  settlements  between  Sallee  and  Cape 

Rouge,   in  the  company  of  merchants  trading  to  Africa;  the 

trade  still  r<^aining  free,  and  subject  to  the  same  regulations  as      ' 

are  contained  in  the  statute  23  Geo.  2.  c.  31.     The  trade  in 

alaves  formerly  constituted  a  principal  branch  of  the  commerce 

carried  on  with  Africa;  but  it  has  been  made  ill^^  in  the  present 

reign,  and  severe  penalties  were  imposed  on  those  concerned  in 

it  by  the  statute  47  Geo.  3.  sess.  1.  c.36.  .  TTie  provisions  of 

this  Bd,  however,  were  found  insufficient,  and  the  slave  trade 

still  ciDtinued  to  be  carried  on,  on  the  coast  of  Africa  and  in 

other  places.    The  statute  51  Geo.  6.  c.  23.  was  afterwards  pass* 

od,  which  makes  it  felony  for  any  subject  of  the  reahn,  or  a  perw 

son  being  within  any  of  bis  majesty's  territories,  to  be  concerned 

in  the  slave  trade  after  the  1st  June  1811;   the  punishment 

being  either- transportation  for  a  term  not  exceeding  14  years, 

or  confinement  and  hard  labour  for  a  term  not  exceeding  five 

years  nor  less  than  three,  at  the  discretion  p(  the  court  before 

which  the  offender  should  be  convicted.  (2) 

The  Sierra  Leone  company  was  abolished  by  ne  statute  ^*  '^^ 
47  Geo.  3.  sess.  2.  c.  44.  The  letters  patent  and  grants  of  the  c^SJ^^J) 
5th  July  1801  were  then  declared  to  be  null  and  void,  and  the 
company  was  divested  of  the  peninsula  of  Sierra  Leone,  and  all 
forts,  castles,  buUdmgs,  or  estates  that  had  been  purchased  or 
acquired  by  the  company;  and  this  district,  a3  well  as  all  the 
farta,  castles,  bmldings,  and  estate  of  the  company,  were  vested 
in  his  majesty  for  ever.  At  the  expiration  of  seven  years  from 
the  passmg  of  the  47  Geo.  3.  it  was  enacted,  that  the  company 
should  cease  to  be  a  body  politic  and  corporate  to  all  purposes 
whatever*  (4) 

The  Rusda  ccHupany  w^s  first  inooiporated  by  a  charter  of  9*%*  The 
Philip  and  Mary,  bearing  date  the  6th  of  February  in  the  first  SSTrJv"* 


(n   25  Geo.  2.  c 40.    8.1.6.  s.  10. 

3  Anders.  287.  (3)  See  division  of  the  subject, 

(2)    51  Geo.  3.  c.23.   and  see  ante  633.    BeawesLexMer.  6ed. 

Cooke  V.  Maxwell,    2  Stark.  183.  vol.  2.  174, 175.    Adolphus,  Poi; 

and  55  Geo.  3.  c.  172. ;  and  see  be«  Stat.  British  Empire,  vol.  4.  626* 

fore  these  acu  Joaes  ?.  Sehmoll,  (4)   47  Geo.  3.    sess.  2*   c.  44. 

1  T.  R.  130.  note  a.    39  Geo.  3.  s.  1,  2. 

c.80.  s,24,  25.  34  Geo.  3.  c.80.  (5)  See  division  of  the  subject 
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ma  ietafid  jfieur  oP  iftirfir  i^dgn.    Tftef  dkaMdr  wu  ^fi^ 
ft>  ttiestL  under  like  i^le  df  *<  di^  merchants  adVentiu^  of 
Ei^;bindr'  fbr  A^  cfifsoovexy  of  lands,  t^tiitories,  isles,  doou- 
Hfbiu^  and  seigndH^  unknown/'  tfhd  ndt  before  dieir  Igie 
adVnturd  or  enterpriite  by  seas  6t  navigation  commonly  ^ 
qaeaoteA  (1).    This  tompany  was  first  sanctioned' by  act  of  par- 
Hlunent  in  the  8th  year  of  the  reign  of  Queen  ElizabeA(S). 
The  statute  provides  tbat  the  company  shall  be  incorporated  I7 
the  name  of  Hie  Fellowshq)  of  English  Merchants  for  Th* 
COvery  of  New  Trades,  and  that  no  part  of  the  continent,  isles, 
ports,  or  arms  of  the  sea  of  any  sovereign  not  known  or  fife- 
(^dented  befbre  the  company's  first  enterprite  by  subjects  oFthii 
Healm,  and  lying  northward,  north-westward,  or  north-etotwai^ 
nor  any  parts  then  subject  to  the  czar  of'  Russia,  nor  Ae 
cbtmtfles  of  Armenia,  Media,  Myrcania,  Persia,  or  the  Caspian 
S^  nor  any  part  of  them,  shall  be  traded  to  nor  frequented 
by  any  subject  of  England,  without'  the  order  or  consent  of  the 
governor,  consuls,  and  assistants  of  the  fellowship,  or  the  greater 
part  of  them,  on  pain  of  forfeiting  ship  and  goods,  one-half  to 
Ate  queen  and  the  other  half  to  the  company.    But  it  was  pro- 
vld^\tiiat  it  should  be  lawful'  for  any  subject  of  the  realm  to 
sail  to  the  port  or  castle  of  Wardhouse,  of  to  any  of  the  coasts 
of  Norway^  lor  the  trade  in  fishing^  or  any  other  trade  there 
used  by  Eng^'sh  aubjects.    This  statute  of  Queen  Elizabeth 
was  the  first  that  established  an  exclusive  mercantile  corpo- 
ration  (S).    A  statute  of  William  III.  enacts  that  eveiy  subject 
of  this  realm  desiring  admission  into  the  fellowship  of  English 
merchants  iot  discovery  of  new  trades,  commonly  known  by  the 
name  of  the  Russia  companyj  on  request  n^iade  to  the  govemori 
consuls,  and  adsistant^,  of  the  fellowship,  shall  be  adnutted  00 
paying  only  j^5  (4).     Some  privileges  in  respect  of  trade  were 
conferred  on  this  compapy  (5)  by  the  statutes  14  Oto.%  c.5& 
and  23  Geo.  2.  c.  34.;   the  statute  14  Geo.  2.  made  it  lawful 
for  any  person  free  of  the  Russia  company  to  import,  ex- 
clusively of  olher  persons^. into  tiiis  Idngdoa^  in  Bri(25h4)iB0t 


ante  633.  See  Adolphus,  Pol.  St, 
British  Empire,  vol.  3. 226.  Beawes 
Lex.  Mer.  6  ed.  vol.  2.  110»  1 1 1. 
(1)  2  Anders.  98.  anno  1554, 
where  tb^  charter  is  fully  stated^ 
Reeves  2d  ed.  162.  See  also  Jte. 
Di6.  tit*  Muscovy  Company,  where 
it  is  said  to  have  been  established 
by  a  charter  of  Ed.  6.»  but  the 
enarter*  was  not  granted  till  the 
next  reign. 


(2)  Private  act  not  printed  in 
the  stotute  book,  but  may  be  found 
at  Urge  in  Isf  vol.  Hakluyt » 
Voyages,  Ist  ed.  1598,  p.  3W. 
2  Anders.  Hist.  Com.  123.  mo 
1566.  Reeve?,  2  ed.  162.  Preamble 
toBtat.I0&ilW.3.c.6.  IHolU 

C.  N.  P.  105. 

(3)  2  Anders.  125/ 

(4)  10&nW.3.  C.6.  «.l*- 

(5)  3  Anders.  230. 


J 
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Aapfkig,  frMft  any  ^«ioe  bdmigit^  to  Ae  Einpfiror  of  Russia,  9tUy«  th« 

certain  FejpdbtiMs.  Tke  statute  29^€heo.  2.  c.  94r.  s.  1.  made 
some  ofber  ooMfitions  neoessoiy  on  Ae  importalSon  of  raw  silk 
by  the  Russia  oompan; ;  but  neither  of  tile  statutes  iras  intended 
to  enoroBch  on  the  privileges  of  tike  East  India  company,  nor 
to  legalize  the  using  or  wearingof  die  wrought  silks  of  Persia  as  ' 
prohibited  by  the  statute  11  &  12  W.  8.  c.  10.  (1)  A  contract 
fi>r  the  iwle  oF  Beelenbuigh  hesqfs  impoorted  by  the  ▼endor,  in 
ooplxv^ei^a  o£  ihe  prhrihigea  of  the  Bwsia  Ccmfiany,  caMaoa 
it  leeuia  h»  lecoveied  iqMm  l^  him*  in  an*  acti(»'  against  Ae 
piiirhaana,  vho  di4  not  partiapate  in  the  ittegaUty^  (9)" 


'BiamerchaiitsofifiDg^dobtainedivricws^duartem^fro  xochiy,  lie 

crownat  diArent  peiiods,  fev  Ngulatmg  tlietnule  to  the  easl^  ^"^^^^^"^ 
coufa^.^  a  name  antiently  g^vaiH  as  il^is^stiQ  coalnraed,  by  raeiw 
cantil^  people  to*  the  ports  of  the  Baltic  sea,  more  esperially  to 
those  of  Prussia^  and  £fiiraBia«    Queeft  Eafieabedi,  in  the  yett* 
1579,  agreeably  to  tlie  geiuus  of  diatag^  granted  a  charter  in 
esdusion  of  all  who  ^ould  not  take  up  their  freedom  m  the 
hew  oogqpan^,  which  was  caHed'the  Fdldwship  of  Easdand:Mer^ 
chants.    Thm  privileges  were  the  ei^oyment-  of  the  sole  trade 
thjou^  the  Sound  into  Norway,  Sweden,  Pbhnid,  Lithuania, 
exempting  Narva,  (which  was  within  the  charter  of  the  Russia 
onnpany)  Prussia,  and  also  Fbmeraniaj  ftom  the  river  Oder 
eastward^  Dantzick,  Elbing,  and  Koningsbefg,  also  to  Copen- 
hagen and-  ESsinor^  and  to  Finland,  GkitMand,  BonAohn,  and* 
Oeland.    Hie  Eastland  was  a  regulated' company,  that  i^  it  did- 
not  tiiKfe  with  a  joint  stock,  but  the  capital  of  each  member  v^as. 
employed  on  his  own  account.     Another  charter  in  confirmation ' 
of.  this  company  was  granted  by  king  Charles  the  first  in  the 
year  1629  (4).    The  privileges  of  the  Eastland  company  were  at 
laigtfa  curtafiled  by  legal  authority  in  the  year  1672,  when  it  was 
eaacted,  for  the  encouragement  of  the  Eastland  trade,,  that  all' 
persons,  natives  or  foreigners,  should  from  the  1st  erf*  May  1673 
have  free  liberty  to  trade  into  Sweden,  Denmark,  and  Norway, 

(1)  See  other  regulatiooSy  Pope,  4  Campb.  183.    Johnson  v.  Hud- 

60,  61,  62.  and  Anderson's  Hist,  son,  11  Bast.  160. 

o£  Commerce,  index,  tit*  Russia  (3)  See  division  of  this  subject 

Company.  ante  696.    Adolphui,  Fol.  Stb  Bri- 

(2>  Gfoss  V.  La  Page,  1-  HMt.  tish  Empire,  vol.  3.  238:    Beawes 

CN.Pi  105.    Per  Dallas,  J.  the  Lex  Mer.  6  ed.  voh  2.  118: 

goods  are  liable  to   be    seized.  (4)  2  Anders,  148, 149.  Reefes 


Qoere,  tamen  vide  Catlin  v.  Bell,    2  ed.  162. 
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notwidistandiog  the  charter  of  the  Eastland  company.  It  was 
also  provided,  that  if  any  subject  of  this  reahn  should  deare 
to  be  admitted  into  the  Eastland  company^  he  should  be  enthled 
to  his  admission  on  paying  40s  (1).  Thus  the  l<W^land  com- 
pany subsisted  only  in  name,  for  all  the  north  side  of  theBslde 
sea  was  laid  open,  and  the  freedom  for  trading  to  the  soi^sicle 
was  reduced  to  the  sum  of  40s»  (2) 


iithly,  Tho 
Turkey  Com- 

i«»y-  (J) 


In  the  reign  of  queen  Elizabeth,  an  exdusive  charter  whs 
granted  to  several  eminent  merchants  for  carrying  on  trade  to 
Turkey.    The  exdustve  trade  was  only  granted  for  seven  yesrs, 
with  a  power  of  revocation  on  giving  one  yearns  notice ;  bat 
a  clause  was  inserted,  providing  for  a  further  term  of  se?eD 
years,  if  the  grantees  should  desire  it,  at  the  end  of  the  first 
seven  (4).    In  the  year  1593,  the  same  queen  granted  a  second 
patent  f#r  aXrade  to  Turkey  or  the  Levant.     The  former  grant 
having  been  made  for  seven  years  from  1581,  must  have  espirad 
in  1588,  but  it  does  not  appear  to  have  been  renewed  till  159Sy 
when  5S  persons,  consistbg  of  several  knight^  aldermen,  and 
merchants,  had  the  queen's  letters  patent  for  13  years  (5).  After 
the  expiration  of  this  charter,  a  more  ^fiectual  encouragement 
was  giveli  to  the  Turkey  trade  by  a  charter  of  James  the  first, 
which  was  not  limited  in  its  duration  (6).     The  new  company 
was  inoprporated  by  the  name  of  the  Governor  and  Company  of 
the  Merchants  9f  England  trading  to  the  Levant  Seas  (7)*.  It  is 
what  is  called  in  England  a  regulated  company,  there  being  as 
yet  no  joint  stock  companies  existing ;  every  member  trading  on 
his  own  account,  though  .subject  to  such  regulations,  as  to  the 
timesof  shipping  or  ladings  as  may  be  settled  at  their  genenl 
courts.     A  statute  of  George  the  second  has  provided  that  eveiy 
subject  of  Great  Britain  desiring  to  be  admitted  into  the  Tinigr 
company,  shall  be  admitted,  on  request  to  the  governor  or 
deputy  governor,  on  payment  of  j£'20  (8).    Every  peigon  wlio  is 
free  of  the  company  may  export  goods  from  Great  Britain  to  a 
place  within  the  limits  of  the  letters  patent,  in  British  or  planta> 
tion-built  ships,  navigated   according  to  law,  so  long  as  such 
person  shall  remain  under  the  direction  of  the  British  smbas- 


(1)  25  Car.  2.  c.  7.  s.5,  6. 

(2)  2  Anders.  522. 

(3)  See  division  of  the  subject, 
ante  633.  Adolphus,  Pol.  St.  Bri- 
tish Empire,  vol.  3.  23  h  Beawes 
Lex  Mer.  6  ed,  vol.  2.  67,  58. 
where  see  the   regulations  fully 


stated. 

(4)  2Anders.l53.A.D.lMl. 

(5)  2Andcr8.18I.  ^ 

(6)  A.D.1605.  2Andere.2^. 

(7)  26  G.  2.  c.  18.  Pope  tit.  79. 
(8)26G.2.c.l8.8.1.;aoda«ft 

the  oath  on  admiMioDA  s.  3. 
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sador  and  consuls,  and  may  also  import  raw  silk  or  other  goods  nthiy.  The 
purchased  within  the  limits  of  the  company's  charter.  But  the  ™?*^^  ^^^^^ 
exportation  of.gold  and  silver,  either  in  foreign  coin  or  bullion, 
is  to  remain  subject  to  the  by-laws  of  the  company  (1 ).  A  mode 
is  prescribed  for  admitting  persons  resident  abroad  into  the  com- 
pany (2).  The  statute  59  Geo.  3.  c.  110.  enacts,  that  all  goods, 
to  whomsoever  they  may  belong,  of  the  growth  or  production  of 
Turkey  or  Egypt,  or  of  any  of  the  dominions  of  the  Grand 
Seignior,  imported  into  the  United  Kingdom  directly  from 
Turkey  or  Egypt,  or  from  any  of  the  dominions  of  the  Grand 
Seignior,  or  from  any  other  place,  shall  be  subject  to  the  duties 
payable  to  the  Turkey  company  under  the  acts  of  parliament 
therein  contained  (3).  The  navigation  act  provides  with  respect 
to  the  trade  to  Turkey,  that  no  currants'  nor  commodities  of  the 
growth  or  production  of  the  territories  belonging  to  the  Ottoman 
or  Turkish  empire,  shall  be  imported  into  England  or  Ireland 
in  any  vessel  but  such  as  is  of  English-built  and  duly  navigated, 
and  in  no  other,  except  only  in  such  foreign  vessels  as  are  of  the 
built  of  the  place  where  the  goods  were  produced,  or  of  the  port 
where  the  goods  can  only  be  or  most  usually  are  first  shipped  for 
transportation,  and  whereof  the  master  and  three-fourths  of  the 
mariners  at  least  are  of  that  place,  under  the  penalty  of  forfeiture 
of  ship  and  goods  (4).  Raw  silk  or  mohair  yam  of  the  product 
and  manufacture  of  Asia,  which  has  been  shipped  in  the  Streight^ 
or  Levant  Seas  within  the  dominions  of  the  Grand  Seignior,  and 
is  afterwards  landed  at  Malta,  Ancona,  Venice,  Messina,  Leg- 
horn, Genoa,  and  Marseilles,  for  the  purpose  of  being  opened  and 
aired,  when  reshipped  on  board  the  vessel  from  which  it  was 
landed,  will  be  deemed  to  have  been  imported  from  the  place 
within  the  Seignior's  dominions  where  the  goods  were  first 
shipped,  and  not  fi:om  the  place  where  they  were  landed  to  be 
opened  and  aired.  (5) 

.     (1)  26  Geo.  2.  c.  19.  8.4.  (4)   12  Car.  2.    c.  18.  6.8.  see 

(2)  32  Geo.  3.  c.  65.  s.  1,  2.        ante,  193,  4. 
(8)  59  Geo.  3.  c.  110.  s.  1.  (5)  11  Geo.  3.  c.41.  1.4. 
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CHAP.  kai. 

Of  the  Law  and  Practice  relating  to  the  Dutieiqf  Custom 

and  Excise^  8gc* 

¥¥ AYIN6  now  concluded  our  inquiry  into  the  varicws modet 
adopted  by  the  l^sUture  fi>r  the  enooaragement  and 
restraint  of  importation  and  exportation,  we  will  proceed  in  die 
present  chapter  to  consider  the  charges  imposed  om  trade  as  s 
source  of  rerenue  to  the  state. 

CuitolM  Ma  The  duties  which  operate  as  a  dhreet  charge  on  trader  and 

defined,  aod  the    Mrbich  it  is  therefore  now  proposed  to  consider,  are  those  of  the 
rthtive  Advtn-    customs  and  the  excise.     The  customs    are    duties  payable  oo 

Uftt  of  MCh.  ,  1.  t  1  .  .      ,  *•      1 

merchandize  brought  mto  or  earned  out  of  the  countfy,  or 

on  goods  carried  coastwise.     The  excise  duties,  on  the  odier 

hand,  are  an  inland  imposition,  and  are    imposed  somediDes 

'  on   the  consumption  of  the   commodity,   but  more  frequeotlj 

on  the  retail  sale^  which  is  the  last  stage  before  consuinpCioB. 
The  custom  duties,  which  are  paid  on  the  first  introdnedoR 
of  goods  into  the  country,    are  liable  to  objecti^m  on  that 
account,  as  the  merchant  is  obliged  to  charge  in  the  price  of 
the  commodity,  not  only  the  tax  itself,  but  also  a  oommereirf 
profit  on  such  tax ;  and  when  the  goods  have  to  pass  thrmigfr 
the  hands  of  various  dealers,  the  accumulated  profits  on  the  tax 
Tery  often  exceed  the  amount  of  the  tax  itself(l).    The  datiei 
of  excise  fall  more  lightly  on  the  consumer  than  custom  dntief 
to  the  same  amount,  because  they  are  generally  paid  in  a  mudi 
later  stage.     The  expence  of  collecting  them  is  also  easier. 
But  the  frauds  to  which  this  branch  of  the  revenue  is  exposed, 
have  occasioned   it  to  be  protected  by  provisions  which  some 
have  considered  too  rigorous  and  inquisitorial  for  the  temper  oi 
a  free  nation.     The  frauds  that  might  be  committed,  unless  a 
strict  watch  was  kept,  have  made  it  necessary  to  give  the  excise 
officers  a  power  to  enter  and  search  the  houses  of  persons  who 


(1)  Tucker  on  Trade,  38. 124.    great  measure  remo?ed  this  o^ 
But  see  the  method  of  bonding  and    Jection,  onte^  546. 
warehousing  goods,  which  has  in  a 
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deaj  in  excisable  commodities,  at  any  hour  of  the  day,  and,  in  General  ob- 
many  cases,  of  the  night  likewise;  and  the  proceedings  for  a 
transgression  against  the  law  are  so  summary  and  expeditious,  that 
a  person  may  be  convicted  within  a  very  short  time  in  a  penalty  of 
many  thousand  pounds,  by  two  commissioners  or  justices  of  the 
peace,  to  thetotal  exclusion  of  the  trial  by  jury  and  disregard  of  the 
common  law.  The  regulations  of  the  excise,  however,  are  not  with- 
out advantages  ulterior  to  the  production  of  revenue,  inasmuch  as 
they  are  the  means  of  preserving  some  species  of  goods  from 
adulteration^  which  might  be  highly  prejudicial  to  the  health  of 
the  community.  The  imposition  of  heavy  duties  on  articles 
which  may  be  called  the  necessaries  of  life,  as  on  salt,  leather, 
soap^  and  candles,  or  on  manufactured  goods,  is  liable  to  ob- 
jection, on  account  of  the  influence  of  such  a  measure  in  de- 
pressing trade  and  industry :  and  the  interest  of  the  manufac- 
turers seems  also  to  require  that  the  importation  of  foreign  raw 
materials  should  be  preserved^  as  much  as  possible,  unencbmbered 
with  duty  (1).  The  duties  on  importation  constitute  at  the  pre- 
sent day  the  principal  branch  of  those  that  are  levied  uilder  the 
name  of  customsy  and  the  goods  which  are  charged  with  duties  on 
exportation  are  comparatively  few.  Formerly,  indeed,  duties 
were  imposed  on  the  exportation  of  almost  every  commodity,  un- 
der an  idea  that  such  duties  were  not  paid  by  the  natives  but  by  the 
foreign  merchant ;  but  this  opinion  is  now  exploded :  experience 
has  proved  that  foreign  nations  will  not  give  beyond  a  certain  price 
for  any  commodity  whatever,  and  that  by  taxing  goods  exported 
we  should  either  force  them  to  give  up  the  consumption,  or  to 
trade  with  oth^r  places  for  a  supply  (2).  The  duties  on  goods 
carried  coastwise  are  imposed  on  only  three  commodities, 
namely,  coals,  slate,  and  stone.  Indeed  it  is  one  of  the  principal 
advantages  of  the  uniform  system  of  taxation,  which,  with  a  few 
exceptions  of  no  great  consequence,  takes  place  in  all  the  different 
parts  of  the  united  kingdom,  that  it  leaves  the  interior  commerce 
of  the  country,  the  inland  and  coasting  trade,  almost  entirely 
free.  The  inland  trade  is  almost  perfectly  free ;  and  the  greater 
part  of  goods  may  be  conveyed  from  one  end  of  the  kingdom 
to  the  other,  without  having  occasion  for  a  permit  or  licence, 
and  without  being  subject  to  any  question,  visit,'  or  examination 

(1 )  See  Tucker  on  Trade,   38.  Preliminary  Observ.  on  Revenue. 

2  Sinclair  on  the  Revenue,  358  to  (2)  2Sincl.  360.  and  see  as  to 

411.  3  Smith's  Wiof  N.  b.  5.  c.  2.  coals  carried  coastwise,    2  Sincl. 

p.  347,  &c.     1  Bla.  Com.  313  to  361 .    Smith's  W.  of  N.  b.  5.  c.  2. 

320.   Highmore  on  Excise,  vol.  1.  HighmoreonExcise,  Introduction, 

y  Y  2 
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from  the  revenue  officers.  There  are  a  few  exceptions,  but 
they  are  such  as  can  give  no  interruption  to  any  important 
branch  of  tliejniand  commerce  of  the  country.  Goods  carried 
coastwise  indeed  in  general  require  certificates  or  coast  cockets(l). 
But  except  coals,  slate,  and  stone,  such  goods  are  in  general 
duty  free.  This  freedom  of  interior  commerce,  which  is  the 
effect  of  the  uniformity  of  the  system  of  taxation,  is  highly  im- 
portant in  its  influence  on  the  prosperity  of  the  kingdom,  as 
every  great  country  is  necessarily  the  best  and  most  extensive 
market  for  the  greater  part  of  the  productions  of  its  own  in- 
dustry. (2) 

The  law  relating  to  the  customs  may  be  considered  in  the  fol- 
lowing order ;  viz.  Firsty  the  history  of  the  customs^  and  the  mode 
in  which  they  were  anciently  levied.  Secondli^y  the  consolida- 
tion acts,  and  the  mode  in  which  this  part  of  the  revenue  is  now 
collected — (and  herein^  1st,  of  the  duties  on  importaUon;  2dly, 
on  exportation  ;  3dly,  on  goods  carried  coastwise ;  4thly,  of 
the  dock  dues ;  5thly,  the  South  Sea  duties ;  6thly,  the  qua- 
rantine duties ;  7thly,  the  duties  of  tonnage  ;  8thly,  the  coun- 
tervailing duties  charged  on  the  trade  between  Great  Britain 
and  Ireland).  Thirdly^  the  regulations  prescribed  by  law  to 
secure  the  payment  of  the  duties — (and  herein,  1st,  of  the  ports 
and  places  at  which  a  vessel  may  lawfully  receive  or  discharge 
her  cargo;  2dly,  the  time  assigned  for  the  discharge  or  loading; 
Sdly,  of  the  manifest;  4>thly,  of  the  master's  report  and  the  entry 
made  by  the  merchant, — of  the  valuation  of  the  goods, — the 
bill  of  sight, — the  allowances  for  tare,  damage,  &c. ;  5thly,  of 
the  cocket  or  clearance ;  6thly,  of  the  warrant  for  landing  or 
h-hipping  the  goods  and  the  presence  of  the  officer ;  7thly,  the 
regulations  on  carrying  goods  coastwise).  Fourthly^  the  penal- 
ties and  forfeitures  consequent  on  trading  in  prohibited  and 
uncustomed  goods ;  the  powers  of  searching  for  and  seizing  such 
goods;  the  method  of  procuring  restoration  to  be  made;  the 
immunities  and  protection  affi^rdcd  to  the  officers^  and  tlie 
liability  which  they  incur. 

ist.  Concise  Tlie  customs,  or  charges  in  the  nature  of  customs,  have  been 

Curtoms,  and       imposed  in  Great  Britain  from  the  earliest  times.     When  the 
what  were  country  was  under  the  Roman  government,  heavy  duties  were 

imposed  on  goods  imported  and  exported ;  and  indeed,  as  the 


(I)  As  to  the  necessity  for  these, 
see  post. 


(2)  Smith's  W.  of  N,  b.  4.  c. «. 
2Sincl.  361. 
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chief  aim  of  these  warlike  conquerors  was  to  obtain  a  large  reve-  First,  History 
nue  from  the  nations  that  became  subject  to  their  dominion,  it  Duties"  *^"^ 
was  not  likely  that  so  obvious  a  method  of  raising  monqy  should 
be  passed  over  or  neglected  (1 ).  Afterwards  the  Saxon  monarch 
Ethelred  the  second^  among  the  laws  made  by  the  consent  of 
the  assemblage  at  Wantage  in  Berkshire,  established  duties  on 
ships  and  merchandize,  to  be  paid  at  Billingsgate  in  the  port  of 
LfOndon,  according  to  the  following  rates ;  every  boat  arriving 
at  Billingsgate  paid  for  toll  or  custom,  one  halfjpenny ;  a  larger 
boat  with  sails,  a  penny ;  a  keel  or  hulk,  which  was  a  vessel  of  a 
larger  size,  four-pence ;  a  vessel  with  wood,  one  piece  of  wood ; 
a  boat  with  fish  coming  to  the  bridge,  one  halfpenny  or  one 
penny,  according  to  her  size  (2).  The  customs  therefore  appear 
to  have  existed  before  the  conquest,  and  they  are  said  to  have 
been  at  first  small  sums  paid  by  the  merchant  for  the  use  of  the 
king's  warehouses,  weights,  and  measures  (3).  Duties  of  this 
nature  on  merchandize  exported  and  imported  have  been  con- 
sidered by  some  authorities  as  the  ancient  inheritance  of  the  crown 
which  might  be  levied  by  the  king's  prerogative,  without  the  aid 
of  an  act  of  parliament.  (4)  The  considerations  in  respect  of  which 
this  tribute  was  paid  to  his  majesty,  are  said  to  have  been  the 
permission  which  he  gave  to  his  own  subjects  to  travel  out  of  the 
realip  with  their  merchandize,  or  to  foreign  traders  to  bring 
goods  into  the  kingdom ;  the  dominion  of  his  majesty  over  the 
sea,  as  well  as  his  power  as  guardian  of  the  ports  and  havens  of 
the  realm ;  and  the  protection  which  he  afforded  to  the  merchant 
against  the  attacks  of  enemies  and  pirates  (5).  The  provisions 
of  magna  charta  have  been  also  cited  to  show  that  custom  du- 
ties existed  at  the  time  of  passing  that  act,  and  had  been  formerly 
exacted.  The  SOth  chapter  provides,  that  all  merchants,  if  they 
were  not  openly  prohibited  before,  shall  have  safe  and'secure  con- 
duct to  depart  out  of  England,  to  come  into  England,  to  tarry 
in  and  go  through  England,  ad  emendum  &  vendendum,  sine 


(1)  Sinclair  on  Rev.  vol*  1.16. 
Colquhoun's  Brit.  Emp.  130. 
(2^    ]  Anders.  Hist.  Com.  98. 

1  Macphers.  Ann.  277- 

(3)  1  Sinclair,  45.  Gilb.  Exch. 
2H.    2  Hume,  177. 

<4)  Dyer,  43  b.  (24)— -92  a. 
<1?)— l€5b.(5)  Sir  John  Davies 
jkeports  in  Ireland,  8,  &c.  Adm. 
Arquendo    in    Hampden's  Case, 

2  Ruahw.  497, 498 ;    but  see  Au- 


thorides  infra.  2  Inst.  59.  Foster's 
Law  of  Trade,  16.  Com.  Dig. 
Trade,  C— Parliament  H.  9,  11. 
&c.  Prerogatire,  D.  43.  6  Bac. 
Abr.  tit.  Smuggling,  B.  C. 

(5)  Davies,  9  b.  Dyer,  43.  pL 
24.  Foster's  Law  of  Trade,  161, 
162.  Bac.  Abr.  tit.  Smuggling,  A. 
2  Beawes,  668.  3  Smith  W.  of  N. 
114,  115. 
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/trff,  HwtoTf      onunbus  toltis  malis  pef  antiquas  &  rectas  consuetudines  (1). 

Duti«r^'*"        What  these  ancient  and  rightful  customs  were  is  now  unknown, 

but  they  must  have  been  very  inconsiderable^  as  they  were  let  to 
farm  in  the  fourth  year  of  king  John's  reign  for  only  1000 
marks  (2).     The  institution  of  the  customs  as  at  present  collected 
is  referred^  by  Lord   Coke,  to  the  reign  of  Edward  the  first, 
when  he  says  that  the  claim  first  arose  by  act  of  parliament. 
He  observes  that  ^^  although  some  have  supposed  that  there  was 
a  custom  due  to  the  king  by  the  common  law  from  strangers  as 
well  as  natives,  called  antiqua  custuma,  for  wools,  woolfels,  and 
leather ;  that  is  to  say,  for  every  sack  of  wool  containing  26 
stone,  and  every  stone  14lbs.  6s.  8d.,  and  for  a  last  of  leather 
ISs.  4>d.,  it  is  neveillieless  certain,  that  those  customs  had  their 
beginning  by  common  consent,  by  act  of  parliament ;"  and  he 
supports  his  opinion  by  a  reference  to  letters  patent  of  kixig 
Edward  the  first,  wherein  it  was  recited  ^^  Qvaa  praeUui  magnates 
8f  tola  communitas  quandam  novam   consuetudinem  nobis  & 
haeredibus  nostris    de    lanis   pellibus    &   coriis;  viz.  de  sacco 
lanae,  6s.  8d.  &c."  (3)     In  commenting  upon  this   patent,    he 
observes  that    four    things    are   to    be    remarked    respecting 
it«      Ist    That  these   customs  had   tlieir   creation   by   autho- 
rity  of  parliament,    and    were  not  by  the  common  law,    as 
appears    by    these    words,    quandam.  novam  consuetudinem. 
2.  That  this  new  custom  was  granted  to  king  Edward  the  first, 
as  is  proved  by  the  word  nobis.     3.  That  it  was  granted  at  the 
parliament  holden  3  Edw.  1.  commonly  called  Westm.  1.  though 
the  record  of  it  cannot  be  found ;  for  the  patent  bears  date  the 
10th  Nov.  in  the  3d  year  of  Edw.  1.,  which  was  near  the  ending 
of  that  year,  and  the  parliament  was  holden  in  the  preceding 
Easter  time.     4.  That  here  consuetudo  signifies   a  custom  or 
subsidy  granted  by  the  common  consent  of  the  nation  in  par- 
liament, in  which  sense  it  is  also  used  in  the  statute  51  Hen.  3. 
de  scaccario  (4).     The  opinion  of  Lord  Coke  as  to  the  origin  of 
the  custom  duties  is  adopted  by  Mr.  Justice  Blackstone,  and  by 
other  legal  authorities,  but  it  has  not  been  universally  admitted. 
Lord  Chief  Baron  Gilbert  accounts  for  their  institution  in  a  dif- 
ferent manner.      He  says,  that  in  the  reign  of  Edward  the  first, 

% 

*^——  >       I  ■  ■  I        I  ■  I         ■■  I       ■  ■      I  ■       I  ■■  Ml  ,  I,  — ^^^^— ^^ 

(1)  9  Hen.  3.  c.  30.  2  Inst.  58.        (3)  See  1  Vaughan  162  ;  where 

(2)  1  Slncl.  100.  In  the  reign  the  recital  is  said  to  be  comniaoi- 
of  Henry  III.  they  were  increased  tas  roercatorum  regni  nostri ;  and 
to  if  6,000  per  ann.  2  Hume,  170.  in  other  respects  differs  a  little 
noteC.  Noy's  Rights  of  the  Crown,  from  that  in  2  Inst. 

78.    1  Sincl.  104.  (4)  2  Inst.  59.    1  Bla.   Com. 

314.  Vaughan,  161,  162. 
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houses  were  erected  in  every  port  for  keying  wares  and  mer-  //r«,  Hi«ory 
chanduie  imported  nnd  exported ;  and  there  was  a  particular  ^^  .^>M^»t 
sum  paid  for  the  custddiumj  which  was  called  the  customs,  and 
from  whence  he  took  the  word  to  be  derived.  ^^  Foi^,  he  says,  when 
Edward  the  first,  Richard  the  first,  or  whatever  other  king  first 
erected  those  houses,  and  appointed  particular  sorts  of  payments, 
they  could  not,  he  says,  be  ddled  customary  or  usual  paymenti^, 
for  it  is  a  solecism  in  language  to  say  they  were  customary,  or 
usually  paid,  when  they  first  began.  The  subjects  bore  diese 
payments  very  wdl  upon  their  wool,  woolfels,  and  leather,  from 
the  convenience  that  arose  irom  the  custom-houses,  which  formed 
a  place  of  deposit  for  the  goods,  where  the  merchant  might  come 
to  view  them,  and  where  they  were  sure  of  a  market :  there  were 
also  at  these  places  a  beam,  scales  and  weights,  for  ascertaining 
the  quantity ;  peckers,  for  seeing  that  the  fiiir  quantity  of  wool 
and  leather  ^was  contained  in  each  parcel ;  and  gaugers,  to  as- 
certain the  quantity  of  wine  in  each  hogshead  of  the  foreign 
merdiant  These  regulations  are  said  to  have  introduced  great 
fiiimess  in  the  transactions  of  trade,  and  drew  a  great  confluence 
of  merchants  to  all  our  ports.  So  that  Lord  Ch.  B.  Gilbert  was 
not  of  the  same  opinion  with  Lord  Coke^  that  these  customs 
began  by  a  general  law,  but  that  they  had  their  origin  in  the 
manner  just  mentioned ;  that  is,  that  the  king  erected  his  custom* 
house  into  a  public  market,  whither  all  merchants  were  to  come 
to  buy  Ae  merchandize  of  our  country^  and  to  sell  their  own ; 
and  the  payment  of  the  customs  was  in  the  nature  of  a  toll  for 
the  admission  (^  the  goods  into  the  war^ouse.  He  says, 
therefore,  that  there  is  no  room  to  suppose  that  the  customs 
began  by  an  act  of  parliament  which  is  lost,  which  he  describes 
as  the  common  refuge  of  lawyers  when  they  cannot  find  the 
original  of  things  (1).  Upon  the  whole,  it  seems  probable  that 
the  customs  were  at  first  only  small  duties  levied  at  ferries  and 
bridges,  and  perhaps  for  the  liberty  of  trafficking  on  the  Thames, 
together  with  fees  for  weighing  and  warehousing  goods,  which 
the  officers  of  the  crown  exacted  for  their  labour  and  attend- . 
anoe  (2).  These  trifling  exactions  might  gradually  take  place 
without  the  sanction  of  parliament,  in  consequence  of  the  king, 
(who  was  accounted  the  arbiter  of  commerce)  having  provided 
weights  and  beams,  and  erected  warehouses,  where,  subject  to 
certain  customary  fees  and  duties,  all  goods  and  comitioditiei 

(1)  Gilb.  Ezcb.  cb.  15.  p.  216,        (2)  1  Anders.  Hist.  Com.  98. 
^c.  1  Macphers.  277.  Giib.£xch.216. 

1  Sincl.  Rev. 
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j^irtt^Wktaj     might    be    sold.     But   king  Edward  was   not   satisfied  with 
DutiaC'**"        these  petty  advantages,  for  having  seen,  during  the  course  of 

his  expedition  to  Palestine,  with  what  facility  considerable  sums 
of  money  were  levied  by  way  of  custom  in  foreign  countries,  he 
thought  it  would  be  a  happy  expedient  for  raising  a  revenue  in 
his  own  kingdom.  The  duties  at  first  laid  on,  however,  were 
very  moderate^  being  those  which  we  have  already  stated  to  have 
been  granted  to  the  king  by  act  of  parliament,  namely,  6s.  8d. 
on  every  sack  of  wool  exported,  and  the  like  sum  for  every  300 
woolfels,  and  a  mark  or  ISs.  4d.  for  every  last  of  hides,  at  the 
rate  of  12  dozen  per  last.  These  customs,  it  is  clear,  were 
granted  by  act  of  parliament  (1) ;  but  though  some  have  cond*- 
dered  that  the  payment  of  customs  owes  its  origin  to  this  act^ 
because  they  are  called  in  it  quaedam  nova  custuma,  yet  the  only 
inference  that  can  be  justly  drawn  from  that  expression  seems 
to  be,  that  the  quantum  of  the  customs  was  new,  and  that  some 
duty  was  paid  before,  which  was  the  old  one,  in  opposition  to  the 
new  one  then  granted  (2).  The  necessities  of  King  Edward^ 
however,  were  afterwards  found  to  demand  a  more  productive 
revenue,  and  he  began  with  additional  duties  on  aliens  or  fo- 
reign merchants,  probably  under  the  idea  that  any  taxes  which 
they  were  inclined'to  pay  might  afterwards  be  extended  with  less 
difficulty  to  his  own  subjects;  he  granted^  therefore,  a  charter,  de* 
nominated  charta  mercatoria,  to  the  merchant  strangers  settled  in 
'  England^  by  which  certain  valuable  privileges  were  bestowed 

X  upon  them,  in  consideration  of  their  having  agreed  to  pay  the 
following  customs ;  namely,  1st  Prisage,  which  had  been  for* 
merly  paid  in  kind,  by  the  king's  taking  two  tons  of  wine  from 
every  ship,  English  or  foreign,  importing  into  fjigland  20  tons 
or  more,  one  before  and  one  behind  the  mast,  and  was  now  com- 
muted to  the  sum  of  two  shillings  for  every  ton  of  wine  imported, 
over  and  above  the  ancient  customs^  a  tax  which  afterwards 
obtained  the  name  of  butlerage^  from  being  paid  to  the  king's 
butler.  2dly.  Forty-pence  for  every  sack  of  wool  and  for  every 
SOO  woolfels  exported,  in  addition  to  the  half-mark  or  6s.  8d. 
paid  by  the  natives,  together  with  an  additional  6s.  8d.  for  every 
last  of  hides.  Sdly.  Some  other  duties  upon  cloth  and  wax, 
besides  a  general  poundage  or  tax  of  3d.  in  the  pound  on  all 
goods  imported,  or  foreign  commodities  re-exported  aft:er  having 
been  landed  in  England^  exclusively  of  the  ancient  customs  to 

(1)  Gilb.  Exch.  276.  the  exchequer,  that  customs  were 

(2)  Foster's  Law  of  Trade,  16.     paid  before  .  3  Edw.  1 .   on   woob 
It  appears  from  the  red  book  in     and  leather.  Foster,  15. 


Ch.  13.]    Ae  Duties  of  Customs  and  ExcisCt  S^c. 


m 


which  they  were  formerly  subject  (1).-  These  rates  were  called  Fint^  History 
nova  custtma,  and  soinetimes  alien  duties^  and  were  levied  by  Dutiw!"**"' 
the  authority  of  the  crown,  without  the  sanction  of  parliament^ 
on  the  groimd  of  the  voluntary  consent  that  had  been  given  by 
the  foreign  merchants  (2).  In  the  third  year  of  'Ixiward  the 
second,  however,  this  charter  was  suspended,  and  it  was  totally 
repealed  in  the  5th  year  of  the  same  king  by  the  lords,  who 
were  at  that  time  entrusted  with  the  government  of  the  country, 
but  it  was  again  established  in  the  reign  of  Edward  the  t^ird; 
and,  in  fact,  it  is  the  foundation  of  the  duties  of  tonnage  and 
poundage,  so  famous  in  the  history  of  England  (S)«  These  new 
customs,  being  founded  on  an  agreement  between  the  king  and 
the  foreign  merchants,  the  l^ality  of  which  the  commons  were 
much  disposed  to  question,  did  not  affect  the  native  traders. 
The  right  of  adding  to  the  old,  or  of  levying  new  customs,  be- 
came at  length  a  matter  of  great  public  importance,  and  was 
for  many  years  warmly  contested  between  the  crown  and  the 
people :  but  two  statutes  were  passed  in  the  reign  of  Edward 
the  third  and  Richard  the  second,  enacting,  in  conformity  with 
what  appears  to  have  been  the  common  law,  that  no  imposition 
should  be  laid  on  wool,  woolfels,  and  leather,  which  were  the 
three  staple  commodities  of  the  realm,  without  the  consent  of 
parliament  (4).  The  better  opinion  seems  to  be,  that  the  legal 
right  of  the  crown  to  deinand  such  payments  as  can  in  propriety 
be  called  customs,  originated  in  an  act  of  parliament ;  and  though 
similar  duties  were  certainly  exacted  in  the  reigns  of  Queen  Mary 
and  Queen  Elizabeth,  of  James  1st  and  Charles  1st,  without  the 
consent  of  parliament,  yet  they  were  never  quietly  submitted  to, 
and  cannot  be  considered  as  resting  on  any  legal  foundation. 
The  statute  1  W.  &  M.  sess.  2.  c.  2.  usually  cdled  the  bill  of 
rights,  has  effectually  put  an  end  to  the  exercise  of  any  such 
power  on  the  part  of  the  crown.  (5) 

The  ancient  customs  may  be  divided  into  four  branches :  1st  Ancient 
The   cusiuma   antiqua  sive  magnaj  to  which  we  have  already  C"**oiiii. 


( 1 )  This  charter  is  set  forth  at 
length  in  Foster's  Laws  of  Trade, 
18.  1  Anders.  Com.  268^  9.  Anno 
1302.  4  Inst.  29.  1  Bla.  Coni. 
314.    I  Sinclair,  110. 

(2)  Gilb.Exch.  277.  4  Inst.  29. 

(3)  Foster  on  Trade,  26.  4  Inst. 
29.  and  marg.  Clau.  Rot.  Mem. 
22.  3  £dw.  2.  5  Edw.  3.  c.  1 . 
27  Edw«  3.  c.  26.    12  Car.  2.  Sub- 


sidy act.  1  Sincl.  Jll. 

(4)  46  Edw.  3.  c.  4.  11  Rich.  2. 
c.  9.  Foster's  Law  of  Trade,  16. 
Pari.  Rot.  2  R.  2.  n.  3,  4,  5. 
2  Rushw.  520,  &c.  6  Bac.  Abr. 
tit.  Smuggling,  fi. 

(5)  loTibid.  Shepherd  v.  Gos- 
nold)  Vaughan,  161 , 2, 3.  1  SiucK 
207.  259.  and  Record,  279—303. 
1  W.  &  M.  sess.  2.  c.  2. 
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FirUt  Hiitary 
and  AncMOt 
Duties. 


Petty  Cuitome 
or  Alien  Dutieif 
and  their  Aboli- 


tioo. 


Fringe  and 

Budenge 

Duties. 


Tonnage  and 

Poundage 

Duties. 


alluded^  were  payable  upon  wool^  9beep  skins,  or  wooHcls,  and 
leather,  exported  oat  of  England  (1).  They  were  payable  by 
e^ery  merchant  native,  as  well  as  stranger,  with  this  diflferenoe, 
that  the  strangle  paid  m  higher  dtrty  than  that  charged  on  an 
Englislfflian  (2).  When  the  woollen  manuikctare  came  to  be 
eataUisihed,  the  same  customs  were  imposed  on  the  exportation 
flf  woollen  deths,  that  the  king  might  not  lose  any  part  of  the 
duty  on  wool,  by  the  exportation  of  the  doth  (S)«  2dly.  The 
eustuma  parva  et  nova,  which  we  haye  already  described  to  be 
the  duties  to  which  merchant  strangers  became  Hable  by  the 
mercantile  charter  of  Edward  the  First  (4).  The  extraordinary 
duties  paid  by  aliens,  having  been  called  at  their  introduction 
parva  eustuma^  to  distinguish  them  from  the  larger  duties  which 
were  paid  by  Eiiglish  merchants  as  wdl  as  aliens,  all  extraordi- 
nary duties  afterwards  imposed  upon  alien  traders  were  accounted 
tdir  by  the  name  of  petty  customs  (5).  But  the  statute  24  Geo.  3. 
sess.  2.  c  16.  repealed  the  duty  called  the  petty  custom,  imposed 
by  the  subsidy  act  of  12  Car.  2.  c.  4.,  as  well  as  all  additional 
duties  on  the  goods  of  aKens  or  strangers  bom,  except  those  that 
were  imposed  on  goods  imported  or  exported  in  a  foreign  ship, 
and  the  duties  of  package  and  scavage,  and  except  also  diose 
granted  by  charter  to  the  city- of  London.  So  that  the  afien 
duties  are  now,  in  general,  at  an  end  (6).  Sdly.  The  prisage  or 
hutlerdge  of  wines,  which  has  been  also  already  adverted  to. 
This  was  a  right  to  take  two  tons  of  wine  from  every  ship  having 
twenty  tons  or  more  on  board,  one  before  the  mast,  die  other 
bdiind  it,  paying  twenty  shillings  for  each  ton.  The  charter  of 
Edward  the  First  commuted  this  right  into  a  pecuniary  duty  of 
two  shillings  for  every  ton  of  wine  imported  by  a  merchant 
stranger ;  it  was  called  butlerage^  because  the  tribute  of  two  diil- 
lings  was  paid  to  the  king's  butler.  The  prisage  of  wines  is  said  to 
have  been  considerably  older  than  the  other  custom  duties,  being 
taken  nodce  of  in  the  great  roll  of  the  exchequer  of  6  Rich.  1. 
which  is  still  extant  (7).     4thly.  The  tonnage  and  poundagt 


(1)  Vaughan,  162.  2  Inst.  59. 
1  Bla.  Com.  315.  BaCc  Ab.  Smug- 
gling, C.  1.  Davies,  8.  4  lost.  29. 
Com.  Dig.  Parliament,  H.  9.  H. 
1 1,  the  exportation  is  now  prohi- 
bited* ante>573. 

(2)  2  Inst.  59.  4  id.  29.  Fos- 
ter 15.  1  Bla.  Com.  315.  Dav.  86. 

(3)  4  Inst.  30.  Smith,  b.  5.  c.  2. 
6  Bac.  Ab.  Smuffgling,  C«  where 
see  the  history  ol  this  imposition. 


(4)  4  Inst.  29.  Davies,  8  b. 
Com.  Dig.  Parliiiment»  H.  U. 
Bac.  Ab.  Smuggling*  C.l.  C.  2« 
C.3. 

(5)  Bac.  Ab.  title  Smuggling. 

(6)  Ante,  160»  1. 

(7)  The  history  of  this  duty  is 
to  be  ibund  in  Bac.  Abr.  tit.  Smug- 
gling, C.  2.  P.  1.  D.3.  and  the 
cases  there  cited,  2  Inst.  59. 
4  Inst.  30.     Gilb.  Ezch.  205  to 
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duties  were  so  called,  as  the  expressions  indicate,  from  the  mode  Firsts  History 
in  which  these  rates  were  levied.  The  tonnage  duty  was  a  charge  d^^°*^**°^ 
upon  all  wines  imported  over  and  above  the  prisage  and  buderage. 
Poundage  was  a  duty  imposed  ad  valorem,  at  the  rate  of  twelve 
pence  in  the  pound,  on  all  other  merchandize  whatsoever  (1). 
The  duties  of  tonnage  and  poundage  were  generally  granted  to 
the  king  by  the  same  act  of  parliament,  and  were  called  the  sub- 
sidy of  tonnage  and  poundage  (2).  The  subsidy  of  poundage  hav- 
ing continued  for  so  long  a  time  at  one  shilling  in  the  pounds  or 
at  five  per  cent,  a  subsidy  came^  in  the  language  of  the  custcxos, 
to  denote  a  general  duty  of  this  kind  of  five  per  cent.  Tbh 
subsidy,  which  is  called  the  old  subsidy,  continued  to  be  levied^ 
until  a  very  recent  period,  according  to  the  book  of  rates  estab- 
lished by  the  12  Car.  2.  c.  4.  The  new  subsidy  imposed  by  the 
9  &  10  W.  S.  c.  2S.  Was  an  additional  five  per  cent,  upon  the 
greater  part  of  goods.  The  grant  in  this  statute  of  a  tonnage 
duty  on  the  importation  of  wine,  being  silent  as  to  prisage  wine, 
the  construction  was>  that  prisage  wine  was  chargeable  with 
the  duty,  imposed  by  the  act  in  general  tenns  (8).  Various  other 
subsidies  w^ere  afterwards  granted  by  act  of  parliament.  The 
tonnage  and  poundage  subsidy  imposed  by  the  2  Ann.  c.  9.  was 
called  the  one-third  subsidy;  that  imposed  by  the  S  Ann.  c.  5. 
was  called  the  two-thirds  subsidy.  The  tonnage  subsidy  im- 
posed by  the  IS  Geo.  2.  c.  9.  was  called  die  subsidy  of  1744. 
The  poundage  subsidy  imposed  by  the  21  Geo.  2.  c.  1.  was  called 
the  subsidy  of  1747.  (4) 

The  enumeration  of  duties  in  the  subsidy  act,  12  Car.  2.  c*  4.  Book  of  Rates. 
was  called  a  book  of  rates.  The  6th  section  of  that  statute  de- 
dares,  that  no  rates  can  be  imposed  on  merchandise  imported 
or  exported  by  subjects  or  aliens,  but  by  common  consent  in 
parliament,  and  proceeds  to  enact  that  ^^  the  rates  which  are  to 
be  paid  shall  be  those  mentioned  and  expressed  in  a  book  of 
rates  annexed  to  the  act,  intituled  the  rates  of  merchandize,  that 
is  to  say,  the  subsidy  of  tonnage,  the  subsidy  of  poundage,  and 
the  subsidy  of  woollen  cloths,  or  old  draperies,  which  are  to  be 

21 1,  2.    1  Mad.  Excheq.  525,  6.         (2)  That  is,  since  the  6  Rich.  2. 

to  530.    1  JBla.  Com.  315.    1  An-  n.  13.      6  Bac.  Abr.   Smuggliag, 

ders.  Com.  269.    1  Macphers.  470.  C.  D.  4  Inst.  32. 
and  see  post.  (3)  Paul  v.   Shaw,    Salk.  617. 

(1)  Bla.  Com.  315.  Dav.  1 1,  12.  Parker,  209.  Paul  v.  Cooks,  6Bac. 

4  Inst.  32.  2  Inst.  59,  60.    6  Bac.  Abr.  Smuggling,  D.  1. 
Abr.  Smuggling,  C.  D.  4  Inst.  32.        (4)  6  Bac.  Abr.  Smuggling,  D. ! . 
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paid  during  the  king's  life,  as  they  are  rated  and  agreed  upon  by 
the  commons  house  of  parliament  set  down  and  expressed  in 
this  book^  subscribed  with  the  hand  of  Sir  Harbotde  Giimstoo, 
baronet,  which  book  of  rates  composed  and  agreed  upon  by  the 
commons,  and  every  article,  rule,  and  clause  therein  contained, 
it  was  provided,  should  remain  during  the  king's  life  as  efiectual 
to  all  intents  and  purposes  as  if  it  had  been  particularly  included 
in  die  body  of  the  act  (1).  Ad  additional  book  of  rates  on 
goods  usually  imported,  and  not  particularly  rated  in  the  former, 
with  rules  and  orders,  &c.  was  signed  in  the  reign  of  Geoi^  the 
First,  by  Spencet  Compton,  esquire,  the  speaker  of  the  house 
of  conmions,  and  authorized  by  the  statute  11  Geo.  1.  c  ?•  (2) 
Besides  the  duties  enumerated  in  these  two  books  of  rates,  various 
others  were  also  imposed  from  time  to  time,  accordmg  to  the 
varying  necessities  of  the  state,  and  the  ^accumulation  of  these 
duties  became  at  length  a  great  embarrassment  to  commerce,  as 
the  merchant  found  considerable  difficulty  in  ascertaining  the 
amount  for  which  he  was  liable  to  answer.  The  number  of  the 
articles  on  which  duties  were  charged,  was  of  itself  a  source  of 
confusion,  and  the  evil  was  increased  by  the  carelessness  with 
which  new  duties  were  continually  accumulated  on  the  old ;  a 
per-centage  being  occasionally  added  to  the  original  tax,  while 
at  other  times  the  commodity  was  estimated  by  a  new  standard, 
either  of  bulk,  weight,  number,  or  value,  and  charged  with  an 
additional  impost,  without  any  reference  to  the  duties  formerly 
imposed.  The  growing  confusion  was  still  farther  augmented  by 
the  special  appropriation  of  each  of  these  duties,  and  by  the  con- 
sequent necessity  of  a  separate  calculation  for  each,  and  this  in- 
tricacy necessarily  gave  rise  to  much  delay  and  to  a  certain  loss 
of  revenue,  in  consequence  of  the  abuses  which  such  confusion 
tended  to  encourage.  (S) 


.5«cMi<fiy,  The  These  inconveniences  were  first  remedied  by  the  statute 
Consolidation  called  the  customs  consolidation  act  (5),  introduced  by  Mr.  Pitt, 
ex'isting  Custom  in  the  year  1787.  The  method  adc^ted  by  that  minister  to 
Duties.  simplify  the  collection  of  the  customs,  was  to  abolish  all  the 

duties  then  subsisting,  and  to  substitute  in  their  stead  one  single 
duty  on  each  article,  amounting  as  nearly  as  possible  to  the 


(1)  12  Car.  2.  c.  4.  s.G.  1  Bla. 
Com.  316. 

(2)  11  Geo.  1.  c.  7.  27  Geo.  3. 
c.  13.  s.  16. 

(3)  3  Smith  W.  of  N.  3C7.  &c. 


4  id.  287.  1  Bla.  Com.  31 6.  Chris- 
tian's £U. 

(4)  See  division  of  the  subject, 
ante,  6Q2. 

(5)  27  Geo.  3.  c.  13. 
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aggregate  of  all  the  various  duties  then  payable ;  and  when  any  Secondly,  The 
duty  consisted  of  a  fractional  sum,  he  proposed  to  charge  the  A^n^wSt- 
nearest  integral  number.  The  series  of  resolutions  submitted  '^"s  Duties. 
to  the  house  of  commons  for  the  purpose  of  carrying  this  mea- 
sure into  effect,  amounted  to  upwards  of  SOOO.  A  sytematic 
simplicity  and  uniformity  was  at  the  same  time  introduced  into 
the  custom-house  accounts,  by  which  a  more  distinct  view  has 
been  since  obtained,  both  of  the  total  amount  of  this  important 
branch  of  the  revenue,  and  of  the  various  sources  from  which  it 
is  derived.  These  beneficial  regulations  were  the  result  of  the 
laborious  investigation  and  judicious  remarks  of  the  commis- 
sioners of  public  accounts,  who  in  their  ISth,  14th,  and  15th 
reports  had  fully  explained  the  constitution  of  this  department, 
the  duties  of  its  several  officers,  and  the  mode  of  collecting  the 
customs  both  in  London  and  th^  out-ports.  They  also  pointed 
out  many  other  important  regulations  for  the  reduction  of  ex- 
pence  or  the  accommodation  of  merchants,  most  of  which  have 
been  since  carried  into  efiect.  The  statute  which  was  passed 
in  consequence  of  these  exertions  was  the  27  Oep.  S.  c.  13.; 
it  repealed  all  custom  duties  payable  to  his  majesty  by  virtue  of 
any  acts  of  parliament  then  in  force  on  importation  or  exporta- 
tation,  or  the  carrying  of  goods  coastwise,  together  with  the 
drawbacks  allowed  on  exportation :  but  it  was  provided,  that  the 
act  should  not  extend  to  repeal  or  alter  the  duties  of  package, 
scavage,  baillage,  or  portage,  or  any  other  duties  payable  to  die 
city  of  London,  or  to  any  other  city  or  town  corporate  in  Great 
Britain  (1).  New  duties  on  exportation,  importation,  and  the 
carrying  of  goods  coastwise  were  substituted  for  tliose  repealed, 
and  were  set  down  in  alphabetical  order  in  tables  annexed  to 
the  act  (2).  Another  consolidation  of  the  customs  was  efiected 
in  the  year  1803, /by  the  statute  43  Geo.  3.  c.  68.  They  were 
again  consolidated  in  1809,  by  the  act  49  Geo.  3.  c.  98;  and  a 
recent  statute  59  Geo.  3.  c.  52.  has  been  passed  for  the  same 
purpose.  The  present  consolidation  act,  59  Geo.  3.  c.  52.^ 
repealed  all  the  custom  duties  payable  to  his  majesty  by  virtue 
of  any  act  of  parliament  in  force  in  Great  Britain  on  or  inune- 
diately  before  the  5th  July  1819,  upon  goods  imported  or  ex- 
ported, or   carried    coastwise,    as   well  as  the  tonnage  duties 

imposed  upon  a  vessel  entering  or  clearing  outwards  or  inwards^ 

—  — • — — 

(!)  The  act  also  excepted  the  and  the  special  privileges  of  per- 

prisage  and  butlerage  of  wine,  as  sons  and  corporationF. 
to  which  see  ante,  696,  and  post,         (2)  27  Geo.  3.  6,  13.  s.  2. 
and  tht  coal  duty,  ante  and  post. 


702  Of  the  Law  and  Practice  relating  to      [Ch.  IS. 

Secondly^  The  and  also^oU  additional  duties  charged  upon  the  product  or  amount 
Acn  and  e^-  ^^  ^®  several  duties  of  customs,  and  also  the  drawbacks  allowed 
ing  Dutict.  upon  exportation^  and  substituted  other  duties  and  drawbacks 

in  lieu  of  those  that  were  repealed  (1  )•     But  the  act  did  not  re- 
peal or  alter  the  package,  scavage,  baillage,  or  portage  duties, 
nor  any  other  duties  payable  to  the  corporation  of  London  or 
the  lord  mayor,  or  to  any  other  city  or  town  corporate  in  Great 
Britain ;  nor  did  it  repeal  any  other  special  privilege  or  exemption 
to  which  any  person  or  corporation  in  Great  ^tain  was  entitled 
at  the  time  of  passing  the  act;  nor  did  it  repeal  or  affect  the 
dock  duties  payable  according  to  the  tonnage  of  vessels,  by  the 
89  Geo.  S.   c.  69. ;   nor  the  quarantine  duties  allowed  by  the 
45  Geo.  3.  c  10. ;  nor  the  South  Sea  duties  payable  under  the 
statute  SS  Geo.  S.  c  57. ;  nor  the  countervailing  duties  chai^ged 
by  the  fM:t  of  union  on  'the  trade  between  Great  Britain  and 
Ireland  (2).       The  59  Geo.  S.,   like  the  former   consolidation 
acts,  contains  alphabetical  tables  of  the  custom  duties;  which 
are  in  general  to  be  paid  to  his  majesty  in  ready  money,  without 
any  discount,  though  the  payment  of  some  of  the  duties  may  be 
deferred  under  the  regulations  of  the  warehousing  and  bonding 
system.     The  duties  contained  in  the  first  table  annexed  to  the 
act  are  those  payable  on  goods  imported  into  Great  Britain  from 
foreign  parts  (except  goods  of  the  growth,  produce,  or  mann- 
fieurture  of  any  place  within  the  limits  of  the  charter  of  the  East 
India  company,  and  goods  imported  from  the  Cape  of  Good 
Hope  and  its  dependencies) ;  and  the  drawbacks  allowed  on  the 
exportation  of  such  goods  are  contained  in  the  same  table(S).  The 
duties  of  customs  and  excise  payable  on  the  importation  of  goods 
of  tho  growth,  produce,  or  manufacture  of  any  place  within  the 
limits  of  the  charter  granted  to  the  East  India  company,  and 
on  goods  imported  from  the  settlement  of  the  Cape  of  Qood 
Hope  and  its  dependencies,  and  the  drawbacks  to  be  allowed  on 
the  exportation  of  such  goods,  are  contained  in  another  table  (4). 
The  customs  payable  on  the  exportation  of  goods  fi*om  Great 
Britain,  which  are  comprised  in  a  third  table,  are  much  fewer 
than  the  importation  duties  (5).     Various  bounties  and  draw- 
backs are  also  allowed  upon  ceitain  British  goods  exported  as 
merchandize,    which  have  been  already  made  the  sutgect  of 
consideration  (6).     The  59  Geo.  3.  also  contains,    in  another 
table^  the  customs  payable  on  goods  carried  coastwise  from  one 
place  to  another  within  Great  Britain,  and  the  drawbacks  to 


(1)  59  Geo.  3.  c.  52.  8.  1.  6.  (4)  59  Geo.  3.  c.  52,  tabic  B. 

(2)  59  Geo.  3.  «.  52.  t.  2.  to  5.  (5)  59  Geo.  3.  c.  52.  table  C. 

(3)  59  Geo.  3.  c.  52.  Uble  A.  (6)  Ants.  Pope,  tit.  250. 
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be  allowed  on  the  exportation  thereof  from  Great  Britun  (1).  ^ecomi/y,  The 
The  statute  provides  that  forei^  goods  imported  into  Great  Bri-  Acutnd'ezUt. 
tain^  and  afterwards  exported,  shall  be  liable  to  duty  on  being  *"S  i>uties. 
ag^n  imported  into  this  comitry  (2).  The  duties  granted  by  the 
act,  and  made  payable  according  to  the  weight,  tale,  gaugei  mea^ 
Siure,  or  value  of  the  goods,  are  chargeable  pro  rata  upon  any  greater 
or  less  weight,  number,  quantity,  or  value  than  that  specified  in  the 
statute  (S).  All  regulations  for  remitting  or  allowing  duties  to 
be  deducted  on  account  of  damage  or  otherwise,  or  for  better 
securing  the  revenue  of  customs  in  Great  Britain,  or  for  r^u-^ 
lating  the  importation  or  exportation  of  goods,  or  the  carrying 
them  coastwise  from  port  to  port  in  Great  Britain,  or  the  entering^ 
landing,  or  shipping  of  goods,  and  all  provisions  relating  thereto, 
contained  in.  any  act  of  parliament  in  force  in  Great  Britain 
before  the  5th  July  13 19^  still  remain  in  full  force  and  eflfect,  and 
Bse  to  be  applied  to  the  subject  of  the  59  Geo.  S.,  and  for  carry- 
ing the  sane  into  execution,  except  so  far  as  th^  are  expressly 
repealed  or.  altered  by  the  act  (4).  The  5d  Geo.  3.,  and  the 
tables  annexed  to  that  act,  do  not  extend  to  legalize  any  importa- 
tieoi  or  exportation  contrary  to  an  act  in  force  in  Great  Britain 
on  or  immediately  before  the  5th  July  1819,  except  so  far  as 
aay  express  alteration  or  provision  is  made  to  that  effect  (5)« 
Such  of  the  ditties  and  drawbacks  of  customs  as  arise  in  England 
are  placed  under  the  managgment  of  the  commissioners  of  cus* 
toms  in  Ec^brnd;  and  such  as  arise  in  Scotland  are  placed 
under  the  management  of  the  commissiooiers  of  the  same  depart* 
ment  in  Scotland  (6).  The  provisions  for  warehousing,  and 
bonding  goods  be£»re  the  duty  has  been  paid,  ave  continued  by 
the  59  Geo*  3.,  as  they  have  been  mentioned  in  a  former  part 
of  thi»  works  except  where  it  is  otherwise^  provided  by  the  act; 
but  the  new,  daties  are  to  be  paid  on  taking  the  goods  out  of 
the  warehouse^  though  th^  may  have  been  imported  and  ware- 
housed before  the  5th  of  July  18i9,  excq;>t  where  it  is  otherwise 
especially  provided.  (7) 

The  definition  eiven  in  a  former  chapter  of  the  terms  im-  Meaning  of  tht 
portation  and  exportation  is  also  applicable  to  this  subject  (8).  tadon  and  £z-^ 
In  addition  to  what  has  been  already  «tated,  it  is  only  necessary  porution." 

(1)  59  Geo.  3.    c.  52.    8.6.  &.  such  a  clause  in  the  King  v.  Jus- 
table  D.  annexed  to  the  act.  tices  of  Surrey,  2  Term  Rep.  510. 

(2)  59  Geo.  3.  c.52.  s.20.  (5)  59  Geo.  3.  c.  52.  8.16. 

(3)  59  Geo. 3.  c.52.  s.  28.  (6)  59  Geo. 3.  c.52.  s.7. 

(4)  59Geo.3.  c.52.  s.33.  See  (7)  59 Geo. 3. c.52.  8.21. &24. 
the  principle  of  con&truction    of  (S)  Ante,  245.569. 


704  Of  the  Law  and  Practice  relating  to    [Ch.  IS. 

Secondly,  The  to  observe,  that  the  carrying  of  goods  coastwise  is  not  deemed 
Acts  and  exist-  ^^  exportation  of  them  in  the  ordinary  use  of  that  term ;  the 
ing  Duties.         duties  on  exportation  and  on  goods  carried   coastwise,  being 

vested  in  his  majesty,  and  regulated,  by  distinct  provisions  (1). 
It  has  also  been  determined  that  an  exportation  is  not  complete, 
so  as  to  protect  the  cargo  from  duties  newly  imposed,  until  the 
vessel  has  proceeded  out  of  the  limits  of  the  port,  although  she 
is  not  only  freighted  and  afloat,  but  has  gone  through  all  the 
formalities  of  clearing  at  the  custom-house,  and  has  paid  the 
duties  which  were  demandable  at  the  time  of  her  so  doing.  A 
new  impost  charged  on  exportation  attaches  while  the  goods 
are  waterbome  within  any  part  of  the  port.  (2) 

The  custom  duties  payable  under  the  provisions  of  the  con- 
solidation act  are,  as  we  have  already  seen,  of  four  descriptioDs: 
namely,  the  duties  on  importation^  the  duties  on  exportation, 
the  duties  on  goods  carried  coastwisey  and  the  duties  of  tonnage. 
In  considering  the  law  relative  to  thesQ  duties,  it  is  not  deemed 
necessary  to  notice  the  amount  of  duty  with  which  each  sort  of 
merchandize  is  charged;  nor  is  it  possible,  consistently  with 
the  limits  of  this  work,  to  state  all  the  regulations  that  have 
been  made  from  time  to  time  for  securing  the  pajrment  of  die 
duties  on  particular  goods.  Without  entering  into  such  a  detail, 
the  four  divisions  to  which  we  have  alluded  may  be  conveniently 
treated  of,  by  considering  first,  the  general  principles  adopted 
by  the  legislature  in  imposing  the  duties ;  and  secondly,  those 
particular  regulations  which  are  principally  of  importance  to 
persons  engaged  in  trade.  The  discussion,  therefore^  of  the  duties 
on  importation  will  be  divided  into  two  parts.  First,  we  shall 
consider  the  general  principles  of  policy  which  regulate  the  col- 
lection of  them;  and  secondly,  the  particular  provisions,  and 
principally  those  contained  in  the  59  Geo.  3.  <;•  52.  with  regard 
to  the  duties  on  sugar,  wine,  wood,  wool ;  the  fishery  duties,  and 
those  charged  in  respect  of  the  trade  with  Newfoundland ;  wear- 
ing apparel  and  baggage ;  prize  goods ;  and  goods  wrecked. 

lit.  Of  th«  1  St.  The  importation  duties  are  more  numerous  than  those  levied 

J>uties/(3^        ^^  exportation,  and  in  order  to  restrain  the  introduction  of  goods 

— ' I I II  ,  I ,  I 

( 1 )  Scotland  y.  Wilson,  5  Taunt.  266.  Leaper  v.  Smith,  Bunb.  79. 
533.  and  more  fully,  1  Marsh.  204.  Williams  v.  Marshall,  2  Manb. 
and  see  Com.  Dig.  Trade,  C  4.  Rep.  92.  6  Taunt.  390.  1.  1*2 
Parker,  269.  Co.l8.  Com.  Dig.  Trade,  C  2.  C3. 

(2)  Attorney  General  v.  Pougett,  (3  )  See  the  division  of  the  sub- 
2  Price,  381.    Sir  Thomas  Cooke  ject,  ante,  692. 

▼.  tht  Attorney  General,  Parker, 
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of  foreign  manufitcture,  they  are  frequently  larger  in  amount  in  The  impoiiMiM 
respect  of  manufactured  goods,  than  on  such  as  are  imported  in  P**^*^ 
A  rude  state  (1):  so  they  are  frequently  higher  upon  goods  im- 
ported  in  a  British-built  ship,  than  upon  such  as  are  imported 
in  a  ship  not  British-built  (2) ;  and  are  also  higher  upon  articles 
not  imported  directly  from  the  place  of  their  growth,  than  upon 
those  which  are  imported  directly  from  such  place  (3).  The 
duties  on  some  particular  goods  are  only  to  continue  for  a  limited 
period ;  as  the  duty  on  the  importation  of  buck  wheat,  which  is 
to  remain  in  force  until  the  25th  of  March  1821,  and  no  longer  (4). 
So  in  regard  to  cotton  wool:— •  the  duty  of  6s.  Sd.  payable  by 
the  late  act,  on  every  lOOlb.  of  cotton  wool,  not  being  the  pro- 
duce of  and  directly  imported  fit>m  any  British  colony  or  planta- 
tion in  America,  will  continue  until  the  5th  July  1822.  (5) 

The  duties  on  sugar  are  continued  amiually ;  those  now  payable  '*'*' 
on  the  importation  of  this  eommodi^  will  remain  in  force  until 
the  25th  day  of  March  1820;  and  are  also  liable  to  be  suspend- 
ed, under  the  following  provisions  of  the  59  Geo.  8. :  The  14th 
section  provides,  that  whenever  it  shall  appear,  by  notices  in  the 
Liondon  Grazette,  that  the  average  jMriCe  of  brown  or  muscovado 
sugar  of  the  British  plantations,  ascertained  and  taken  in  manner 
prescribed  by  law  in  Great  Britain,  for  any  period  required  by 
law,  rfiall  be  below  49  shillings  the  cwt.,  then  it  shall  be  lawful 
lor  the  commissioners  of  the  treasury  to  suspend,  untQ  a  new 
average  shaU  be  published  in  the  said  gazette,  the  payment  of 
one  shilling  in  the  cwt.,  part  of  the  duty  on  brown  or  muscovado 
sugar  of  the  British  plantations  granted  by  the  act;  and  the  like 
sum  of  one  shilling  the  cwt.  (part  of  the  duty  of  j^2  per  cwt)  on 
sugar  of  the  growth  or  produce  of  any  place  within  the  limits  of 
the  charter  of  the  East  India  company ;  and  if  such  average  price 
shall  be  below  48  shillings,  then  two  shillings;  and  if  below  47 
shillings,  then  three  shillings,  of  such  duties  respectively ;  and  to 
continue  such  suspension  from  time  to  time,  if  the  case  shall  so 
require^  according  to  the  averages  published  as  aforesaid  (6). 
The  15th  section  of  the  act  has  also  introduced  other  regulations 
with  regard  to  sugars  the  produce  of  any  place  within  the  limits 
of  the  East  India  company.    This  section  provides,  that  when- 


(i)    As  feathers  dressed,    the  (3)  59  Geo. 3.  c.52. 

J^IOO  value  ^50,  undressed  if  20.  (4)  59  Geo.  3.  c.  52.  s.  1 1 . 

(2)  As  alkali  differs  according  (5)  59  Geo.  3.  c.52.  8.12. 

,  as  it  is  imported  in  a  Britisb-built  (6)  59  Geo.  3.  e.  52.  s .  U. 

ship  or  not. 
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•▼er  it  shall  appear,  by  notices  pablished  in  the  London  Gstette 
in  manner  directed  by  law,  that  the  average  price  of  brown  or 
muscovado  sugar  of  the  British  plantations,  for  any  period  re? 
quired  by  law,  shall  exceed  60  shillings  the  cwt.,*then  one  shil- 
ling the  cwt«,  part  of  the  duty  of  two  pounds  the  cwt  on  East 
India  sugar  imposed  l^  the  act,  shall  be  suspended,  until « 
notice  of  a  new  average  price  of  such  brown  or  muscovado  sogsr 
•hall  be  published  in  manner  aforesaid ;  and  if  such  avenige 
price  shall  exceed  4he  sum  of  61  shillings  the  cwt.,  then  tvo 
shillings  the  cwt,  part  of  the  said  duty  on  East  India  sugtfi 
shall  be  so  suspended ;  and  in  like  manner,  if  such  average  price 
of  such  brown  or  muscovado  sugar  shall  exceed  62  shillings  tbe 
cwt.,  then  three  shillings ;  if  it  exceed  6S  shillings  the  cwt.,  then 
four  shillings ;  if  it  exceed  64  shillings  the  cwt.,  then  fire  shil- 
lings;  and  if  65  shillings  the  cwt.,  then  six  shillings;  if  it  shall 
exceed  66  shillings  the  cwt.,  then  seven  shillings;  if  it  shall 
exceed  67  shillings  the  cwt,  then  eight  shillings;  if  it  shall  ex- 
ceed 68  shillings  the  cwt.,  then  nine  shillings;  and  if  69  shil- 
lings die  cwt>  then  10  shillings  in  the  cwt,  part  of  the  saiddo^ 
on  East  India  8ugar>  shall  be  so  suspended.  (1) 

The  prisage  and  butlerage  duties^  which  we  have  already  al- 
luded to  as  anciently  payable  on  the  importation  of  winey  were 
expressly  excepted  from  the  operation  of  the  consolidation  acts 
of  1787  and  180S(2).  These  duties  cont'mued  to  be  hoUeo 
under  ancient  grants  from  the  crown,  when  the  committee  of 
finance  made  their  report  in  the  year  1797 ;  but  the  committee 
strongly  recommended  that  they  should  be  re-vested  in  the 
crown  for  the  public  service^  if  the  consent  of  the  grantees 
could  be  obtained  (S).  This  measure  was  accordingly  carried 
into  execution  by  the  statutes  48  G^.  S.  c  156.  46  Geo.  3.  c  79* 
and  the  consolidation  act  49  Geo.  8.  c.  98  (4).  The  49th  Geo.  S. 
enacted,  that  after  the  5th  July  1809,  no  wine  of  any  sort 
should  be  admitted  to  entry  for  prisage  either  in  the  port  of 
Liondon  or  either  of  those  ports  in.  England  where  the  right 
of  prisage  had  been  purchased  by  government;  but  that  wioe 
imported  into  London  or  either  of  those  ports,  should  be'sulgect 
to  the  duties  of  customs  and  no  other,  as  in  cases  of  reffu^ 
importation  (4).     The  butlerage  duty^  and  the  money  formerlj 


(1)  59  Geo.  3.    c.  52. 
Pope,  tit  221. 

(2)  27  Geo.  3.  c.  13. 


8.  15.         (3)  4th  Report  of  Committee  of 
Finance,  p.  14.  43  Geo.  6.  c.l56. 

(4)  49  Geo.  3.  c.98.  s.33. 

(5)  49  Geo.  3.  0.98.  R*3i. 
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teceived  by  the  Duke  of  Grafton  under  the  denomination  of  ^jj^"***"^ 
composition,  were  abolished  at  the  same  time  (1) ;  and  the  duties 
ncm  payable  will  be  found  in  the  table  annexed  to  the  59,Oeo.  S« 
c  52.     A  new  regulation  was  introduced  by  the  late  consolida** 
tion  act  with  respect  to  the  importation  of  wine,  by  which  the 
former  provisions  that  had  been  made  for  the  security  of  the 
reTenue  were  in  some  degree  relaxed.    After  the  5th  of  July 
1819»  it  was  made  lawful  to  import  into  Great  Britain  fi'om  the 
islimds  of  Jersey,  Guernsey,  or  Alderney,  and  also  from  Ireland^ 
any  wine  whatever  in  bottles  or  flasks,  as  well  for  sale  as  for 
private  use,  in  packages  each  of  which  shall  contain  at  the  leas^ 
six  dozen  reputed  quart  bottles  or  flasks,  on  payment  of  the 
several  duties,  as  well  of  customs  as  excise,  payable  on  the  im* 
portation  of  such  wines  into  Great  Britain;  provided  they  shall 
be  imported  in  British  or  Irish-built  vessels;  owned,  navigated^ 
and  registered  according  to  taw,  and  in  such  manner  and  under 
the  like  regulations,  and  subject  to  the  like  penalties  and  forfei- 
tures, as  are  provided  and  in  force  in  regard  to  the  importation  of 
French  wines  in  bottles  or  flasks  imported  into  Great  Britain.  (3) 

The  late  consolidation  act  also  provides  that  Santa  Maria  ^<°^*  ^>^ 

'Wool   mbA 

woodf  fit  for  naval  purposes,  shall  be  exempt  from  duty  from  the   Toake  Wood; 

5th  July  1819  until  the  25th  March  1820,  when  imported  into 

Great  Britain  from  the  Bay  of  Honduras  in  Britbh-built  vessels, 

owned,  navigated,  and  re^stered  according  to  law,  provided  it 

be  r^ularly  entered  and  landed  under  the  care  of  the  proper 

officers  of  customs  (8). .  During  the  same  period  also^  nodu^ 

is  to  be  payable  upon  the  importation  into  Great  Britain  of  any 

teake  woodt  fit  for  naval  purposes,  of  the  growth  or  production 

of  any  British  colony,  plantation,  territory,  or  possession  in 

Africa ;  provided  due  entry  be  made  thereof^  and  that  such  wood 

be  landed  in  the  presence  of  the  proper  officer  at  the  port  of  im* 

portation.    There  are  some  special  provisions  in  relation  to  the 

importation  of  this  last  mentioned  wood  from  any  port  within  the 

limits  of  the  East  India  company^  and  they  are  contained  in  the 

act  84  Geo.  8.  c.  SB. 


(1)  49  Geo.3.  c.  98.  s.  36.  The  Freoch  wine  in  bottles  from  Guern- 
duties  on  wine  will  be  found  with  sey,  39  &  40  Geo,  3.  c.  83.  See 
the  other  duties  in  tables  annexed  rc;gulatioiis,  post*  and  Pope,  tit* 
to  the  59  Geo.  3.  c.52.  188.    See  also  as  to  wine  from 

(2)  59  Geo.  3.  c.  52.  s.  25.  As  the  Bast  Indies,  59  Geo.  3.  c.  62* 
to  A-ench  wines  in  bottles  from  s.  26. 

Fnmce.     42  Geo.3.    c.  44.    t.  I,  (3)  5^eo.3.  c.  52.  1. 18. 
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The  duty  of  Ss.  Sd.  payable  by  the  59  Geo.  S.  c.  52.  on  every 
jf  100  of  cation  woolf  not  being  the  produce  of  and  directly  im- 
ported finom  any  British  colony  or  plantation  in  America,  will 
continue  payable  until  the  5th  July  182^,  and  no  longer;  and 
all  cotton  wool  and  waste  of  cotton  wool  being  the  produce  of 
but  not  imported  direcdy  from  any  British  colony  or  plaotatioD 
in  America?  and  all  cotton  wool  and  waste  of  cotton  wool  the 
produce  of  any  other  country  or  place,  which  shall  be  so  imported 
on  or  before  the  5th  July  1820,  shall  be  subject  to  certam  duties 
imposed  upon  every  lOOlbs*  as  mentioned  in  the  act;  and  aiisudi 
cotton  wool  and  waste  of  cotton  wool  which  shall  be  so  imported 
from  5th  January  1820,  shall  be  subject  to  certain  other  dotiei 
imposed  upon  every  i^'lOO  value;  provided  that  upon  all  col- 
ton  wool  or  waste  of  cotton  wool  that  may  be  secured  in  ware" 
houses  at  any  time  previous  to  the  5th  of  January  1820t  the 
duty  of  8s.  7d.  for  every  100  lbs.  shall  be  paid  at  any  time,  u 
well  after  as  before  the  5th  of  January  1820,  when  such  cotton 
wool  shall  be  taken  out  of  the  warehouse  for  home  consump- 
tion (1).  A  particular  provision  is  also  made  with  regard  to 
sheep*s  wool^  by  the  59  Geo.  3.  c.  52. ;  the  2dd  secdon  of  whidi 
act  declares,  that  it  shall  be  lawful  for  the  commissioners  of  cus- 
toms,  with  the  consent  and  approbation  of  the  treasuzy,  upon 
proof  to  the  satisfiEiction  of  the  commissioners  that  orders  were 
given  for  the  purchase  of  any  sheep's  wool  or  lamb's  wool,  at 
any  time  before  the  5th  July  1819,  and  that  such  sheep's  wool 
or  lamb's  wool  shall  be  imported  into  Great  Britain  at  any  time 
after  the  5th  of  July  1819,  to  admit  such  sheep's  wool  or  lamb's 
wool  to  entry  upon  payment  of  the  duty  of  ld«  per  lb.,  and  such 
•beep's  wool .  or  lamb's  wool,  so  imported  in  pursuance  of  such 
orders,  shall  be  subject  to  the  duty  of  Id.  per  lb.  and  no  more, 
on  being  imported  into  Great  Britain.  (2) 


Full  oil  and 
FUbtriet. 


The^Am^s,  and  the  trade  with  the  island  of  Newfoundlaadf 
are  also  r^ukted  by  particulfur  provisions.  No  duty  is  pay- 
able on  the  importation  of  fish,  under  certain  circumstancei 
Fish  of  every  description^  of  British  taking  and  curing  caught  ot 
taken  in  any  part  of  the  ocean,  by  the  crews  of  any  vessels  bu3t 
in  Great  Britain  or  Ireland,  or  the  islands  of  Jersey,  Guernsey^ 
or  Mauj  or  in  any  of  the  colonies,  plantations,  islands,  or  tem- 


(1)  59  Geo.  3.  c.52.  g.  12.  and 

see  8. 22.  that  the  new  duties  mubt 
be  paid  if  cotton  be  taken  out  of  the 


warehouse  after  5th  January  1820, 

though  importad  before  that  time. 

(2)  59 Geo. 3.  c.52.  8.23. 
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tones  which  now  bdong,  or  which  did  at  the  time  of  building  Thedmieton 
such  vessels  belong,  or  which  may  hereafter  belong  to  or  .be  in  *°I*""»*»' 
the  possession  of  his  majesty,  and  wholly  belonging  to  and  owned 
by  his  majesty's  subjects,  and  navigated  and  registered  accord- 
ing to  law,  shall  and  may  be  imported  into  Great  Britain  in 
ships  built,  owned,  navigated,  and  registered  as  aforesaid,  without 
payment  of  any  duty  of  customs  whatever ;  provided,  that  before 
such  fish  shall  be  admitted  to  entry,  the  master  of  the  vessel  in 
which  siich  fish  shall  be  imported  shall  make  oath  before  tlie 
collector  or  other  chief  officer  of  the  customs  at  the  port  of  im- 
portation, that  such  fish  was  actually  caught,  taken,  and  cured 
wholly  by  his  majesty's  subjects.     Some  peculiar  provisions  are 
also  introduced  by  the  late  act  with  regard  to  the  importation  of 
bbsbbetj  train  oil,  spermaceti  oil,  head  matter,  and  whale  fins  from 
Newfoundland.   This  statute  provides  ( 1 }  that  before  any  blubber^ 
train  or  spermaceti  oil,  head  matter^  or  whale  fins^  the  produce 
of  fish  or  creatures  living  in  the  sea,  imported  into  Great  Britain 
as  being  taken  and  caught  on  the  banks  and  shores  of  New- 
foundland and  parts  adjacent,  wholly  by  his  majesty's  subjects 
carrying  cm  such  fishery  on  that  isl&nd^  or  as  being  taken  and 
caught  wholly  by  hin  majesty's  subjects  usually  residing  in  any 
of  the  Bahama  or  Benkiuda  islands,  or  as  being  token  in  the 
Gulph  of  St.  Lawrence^  or  on  the  shores  of  any  British  colony 
in  North  America,  or  the  parts  adjacent,  wholly  by  his  majesty's 
subjects  usually  residing  in  any  of  the  said  colonies,  and  car* 
rying  on  such  fishery  fi'om  thence,  shall  be  admitted  to  entry 
on  payment  of  the  duty  imposed  by  the  act  (2)  on  such  blubber, 
train  oil,  spermaceti  oil,  head  matter,  or  whale  fins ;  the  master 
of  the  vessel  in  which  the  same  is  imported  shall  produce  and 
deliver  to  the  collector  or  other  chief  officer  of  customs  at  the 
port  of  inf)ortation,  a  certificate,  under  the  hand  and  seal  of 
the  governor  or  deputy  governor  of  Newfoundland,  or  of  such 
other  British  colony,  or  of  the  collector  orother  chief  officer  of  cus- 
toms of  the  place  in  Newfoundland,  or  in  such  other  British  colony 
where  such  blubber,  train  oil,  spermaceti'  oil,  head  matter,  or 
whale  fins  shall  have  been  taken  on  board ;  or  if  no  such  govenlor 
or  depu^  governor  or  collector  or  other  chief  officer  of  customs 
shall  be  residing  there,  then  a  certificate  shall  be  produced 
under  the  hand  and  seal  of  the  naval  officer  or  other  principal 


(1)  59  Geo.  3.  c.  52.  8«  38.  and     167. 
see  49  Geo.  3.    c;98.    s.37.    and        (2)  59  Geo.  3.  c.  52.  s.  38.  and 
43  Geo.  3«  c.  68.  s.  40.  Pope,  tit.     tabic  of  import  duties  annexed. 
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tlie  iMpMtttMi  officer  of  such  port,  or  of  one  of  the  justices  of  the  peace  bi 

the  district)  testifying  that  oath  had  been  made  before  him  bj 
the  shipper  of  the  blubber,  oil,  head  matter,  or  whale  fins,  that 
the  same  was  really  and  bona  fide  the  produce  of  fish  or  ores* 
tures, living  in  the  sea,  actually  caught  and  taken  by  his  majestj't 
subjects  as  above  mentioned ;  and  the  master  of  the  vessel  in  which 
the  blubber  or  other  goods  are  imported,  shall  make  oath  before 
the  collector  or  other  chief  officer  at  the  port  of  ixnportatioD,  dial 
die  blubber.  Sec  so  imported  is  the  same  as  that  mentioned  and 
leferred  to  in  the  said  certificate ;  and  the  importers  or  con- 
signees of  such  blubber,  &c*  shall  also  make  oath  before  such 
roper  officer  as  aforesaid,  at  the  time  of  entry,  that,  to  the  best  of 
bis  knowledge,  the  blubber,  &c.  so  imported  was  actually  caught 
and  taken  by  British  subjects  usually  residing  in  such  British 
colony,  and  carrying  on  such  fishery  from  thence ;  and  in  de- 
fiiult  of  the  certificate  being  produced,  and  proof  made  on  oath, 
the  bhibber,  &c.  shall  be  treated  as  the  produce  of  foreign  fish- 
ings and  shall  be  charged  with  duty  accordingly.     The  payment 
of  the  duties  imposed  by  the  act  on  the  importation  oi  train  ail, 
qiermaceti  oil,  head  matter,  and  whale  fins,  the  produce  of  fi^ 
and  creatures  living  in  the  sea,  taken  and  caught  on  the  banb 
of  Newfoundland  wholly  by  hb  majesty's  subjects  carrying  oo 
the  fishery  from  that  island ;  and  also  the  duties  payable  on  cnor 
berries,  fox  skins,  otter-skins,  seal-skins,  wolf-skms,  bear-fikini» 
cat-skins,  beaver-skins,  and  on  timber,  being  the  produce  of  New- 
foundland, and  imported  directly  from  thence,  are  suspended  hj 
the  S9th  section  until  5th  July  1824;  and  also  the  duty  imposed 
by  the  act  on  goods  exported  fi'om  Great  Britain  to  the  island  of 
Newfoundland ;  and  also  the  tonnage  duties  payable  on  fessAs 
entering  inwards,  or  clearing  outwards,  froni  or  to  the  island  of 
Newfoundland,  in  any  part  of  Great  Britain,  are  in  like  man- 
ner suspended  until  the  5th  July  1824,   inclusively  {!)•    The 
goods,  however,  must  be  duly  entered  and  landed,  and  will  be 
sulgect,  in  every  respect,  to  all  the  regulations  required  bylaw; 
and  the  suspended  duties  will  revive  and  become  payable  after 
the  5th  July  1 824,  in  the  same  manner  as  if  no  suspemion  bad 
taken  place.  (1) 

WMiini  Apr^         The  duties  imposed  by  act  of  parliament  upon  £oodB,  ore  wi^ 

*  in  general,  demandable  upon  bearing  apparel,  which  cannot  be 

considered  as  merchandize.    This  point  seemed  tohavebem 

— II        -         -     .  ^  - 

(1)  59  Geo.  3.  c.52.  s.d9. 
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mdmitted  on  the  part  of  the  crown  in  the  case  of  Chapman  t.  The  fmpoitatioa 
Lamb,  when  an  action  of  trover  was  brought  for  the  conversion  ^"•"•-  ' 
of  fourteen  shirts,  a  night-gown  and  a  cap;  and  a  case  was  made 
for  the  opinion  of  the  court.  It  was  stated,  that  the  plaintiff 
arrived  at  Dover  from  France,  and  brought  the  goods  with  him 
as  his  own  wearing  appareK  and  not  as  merchandize  or  for  sale, 
and  that  the  defendant  seized  them  for  non-payment  of  duty. 
Upon  the  first  argument,  the  court  was  strongly  inclined  in 
favour  of  the  plaintiff,  but  a  further  argument  was  ordered.  The 
attorney-general,  however,  on  another  day  came  into  court  and 
admitted  that  as  it  was  particularly  alleged  that  the  goods  were 
not  imported  as  merchandize,  it  was  too  much  for  him  to  endea- 
vour to  support  the  seizure ;  but  that  if  the  case  had  rested  only 
upon  the  assertion  that  the  plaintiff  did  not  bring  them  in  for 
sale,  he  would  have  endeavoured  to  have  supported  it  (1).  The 
modem  practice  is  also  conformable  to  this  decision.  In  a  letter 
from  the  board  of  treasury,  dated  the  7  th  of  June  1814^  it  is 
directed,^  for  the  accommodation  of  foreigners  arriving  in  this 
kingdom,  that  all  wearing  apparel  and  baggage  accompanying 
the  proprietor,  of  whatever  description,  except  East  India  articles, 
be  delivered  duty  free ;  provided  it  appears  on  the  examination  of 
the  o£Bcers,  that  the  articles  have  been  really  worn,  and  were  not  \ 

made  up  for  the  piurpose  of  being  introduced  into  this  country. 
Where  the  articles  are  not  of  the  above  description  and  are 
liable  to  duty,  or  where  they  are  prohibited,  the  proprietors  are  / 

to  be  allowed  to  leave  them  in  the  king^s  warehouses,  under  the 
care  of  the  officers,  for  a  period  not  exceeding  six  months^  in 
order  to  give  them  an  opportunity  of  taking  them  back  without 
payment  of  duty.  But  the  letter  states  that  these  regulations 
are  to  be  confined  to  cases  where  there  is  np  improper  proceeding, 
or  attempt  to  unship  or  land  articles  without  the  knowledge  of 
the  officers  (2).  So  silk  stockings,  silk  handkerchiefs,  shoes,  and  ^ 
gloves,  when  they  accompany  the  proprietors  arriving  from 
abroad,  and  are  evidently  a  part  of  their  baggage,  and  have  been 
worn  and  used,  are  not,  according  to  a  letter  from  the  board  of 
treasury,  dated  the  2d  January  1817,  to  be  seized  by  the  officers 
of  customs,  provided  such  articles  do  not  exceed  what  may  be 
reasonably  allowed,  according  to  the  rank  of  the  par^  in  whose 
ported  through  the  agency  of  any  person,  but  by  the  wind  and 

(I)  Chapman  V.  Lamb,  2  Stra.    Trade,  C.  2. 
943.    6  Bac.  Abr.  tit.  Smuggling,         (2)  Lett  r  from  the  Treasury. 
D.2.    Dyseu  v.  Lord  VUlers,  Bac.    7th  June  lbl4.    Pope,  title  138. 
Abr.  Smuggling,  F.  7«  Com.  Dig. 
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Th«  imponaiMii  baggage  the  same  may  be  found  (1).     So  BritiA^iuUt  carriage 

actually  in  use  by  passengers,  as  then  travellings  are  allowed  to 
pass  inwards  and  outwards  without  payment  of  duties,  and  with- 
out entries,  under  the  restrictions  respecting  baggage  (2).  And 
foreign  watches  and  fowling  pieces^  whether  new  or  otherwisei 
are  to  be  regularly  entered  and  charged  with  the  proper  dadesi 
although  they  be  brought  from  abroad  in  the  baggage  of  a 
passenger  (3).  The  board  of  treasury  has  directed,  by  a  letter 
dated  the  lOdi  Not.  1817,  that  the  baggage  of  persons  arriviiig 
from  the  Ea$t  Indies  shall  not  be  detained  by  the  officers  of  cus- 
toms, in  consequence  of  its  consisting  of  chintzes,  calicoes,  or  anj 
articles  of  that  description,  unless  the  quantity  shall  appear  to  be 
unreasonable,  with  reference  to  the  rank  of  the  party;  but  so 
order  of  the  board  of  customs,  dated  the  lith  Nov.  181  ?»  direds 
that  care  shall  be  taken  that  the  articles  so  deliv^ed  have  been 
used  and  worn.  (4) 

PrtM  a«edk  On  the  construction  of  the  statute  12  Car.  2.  it  was  holden 

that  ships  taken  as  prize  by  a  British  man  of  war  were,iq)oa 
sale,  liable  to  the  ad  valorem  duty  of  five  p^  cent  imposed  bj 
that  act  on  goods  and  merchandize  (5).  But  it  was  determined 
in  the  same  case,  that  French-made  sails  belonging  to  a  French 
ahip  so  taken,  were  not  chargeable  with  the  additional  du^  of 
one  shilling  an  ell  by  virtue  of  the  12  Ann.  sess.  1.  c.  16.  and 
19  Geo.  2.  c.  27*;  for  the  plain  intention  of  these  enactments 
was,  that  British  ships  should  be  furnished  with  British  sails,  and 
if  they  used  foreigil-made  sails,  that  the  additional  duty  should 
be  paid  for  them.  But  it  would  have  been  absurd  to*  extend 
these  duties  to  the  sails  of  foreign  ships  brought  in  by  capture^ 
which  must  be  supposed  to  be  furnished  with  sails  of  die  manu- 
facture of  their  own  conntry  (6).  During  the  late  war  several 
regulations  were  made  for  the  receipt  and  warehousing  of  prise 
goods,  which  it  is  not  now  considered  necessary  to  detail.  (7) 

Wrerlb  Goods  thrown  on  shore  from  a  ship  that  has  been  wredced 

are  not  liable  to  duties,  because  it  is  said  that  they  are  not  im» 

«     i'  ■      ■  ■ 

(1)  Letter  from  Treasury*  2d  (5)  Camplinv.Bullman,  Parker 
January  1817.  Pope,  J38.  198.    Bac  Ab;  Smuggling.  D.  2. 

(2)  Letter  from  Treasury,  dated  Cro.  £1.  534.    Com.  I>ig.  Trader 
26th  September  1817.  Pope,  138.  C.  2. 

(3)  Order  of  Board  of  Customs*  (6)  Camplin  v.  Builman,  Parker 
dated  3d  December  1816.  Pope,  198.    Com.  Dig.  Trade,  C.  2. 
138.  (7)  33Geo.3.  c34.    34 G.  3. 

(4)  Pope*  tic  91.  c.  70.  Bac.  Ab.  Smuggling*  D.  3. 
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•ea(l)«  Some  observations  have  been  already  made  upon  this 
aabjecty  and  therefore  it  is  deemed  sufficient  to  refer  the  reader 
to  the  former  part  of  the  work. 

2.  The  duties  on  exportation  must  of  course  be  r^ulated  by  E^J^^t^jJJl** 
the  demands  of  the  foreign  consumer.  Because^  if  the  duty  Duties.  {%) 
upon  a  particular  article  should  be  too  high,  he  would  be  m« 
duced  to  dispense  with  it^  or  to  trade  with  other^  places  for  a 
supply.  The  necessity  of  obtaining  purchasers  for  our  own 
produce  became  so  apparent  in  the  last  century,  that  all  the 
duties  on  the  exportation  of  British  goods  and  manufactures 
were  repealed  by  the  statute  8  Geo.  1.  c.  15.  s.  7.  with  a  very 
few  exceptions.  But  since  the  passing  of  this  act  many  altera- 
tions have  been  made.  A  duty  is  imposed  by  the  59  Geo.  S. 
c  52.  of  10  s.  upon  the  jfilOO  value  of  all  goods  of  the  growth* 
produce,  or  manu&ctuie  of  Great  Britain,  with  a  very  few  excep- 
tions, when  exported  to  anyplace  whatever  (3).  The  other  charges 
on  the  exportation  of  British  goods  are,  various  duties  on  coals 
and  cinders,  and  on  culm  (4).  The  operation  of  these  duties 
on  British  goods  is  also  regulated  with  respect  to  America  by  the 
$6  Geo.  3.  c  15.,  which  provides,  that  upon  the  exportation 
from  the  united  kingdom  of  goods,  the  growth>  production,  or 
manuiacture  of  the  united  kingdom,  or  any  of  his  majesty's 
territories  in  Europe,  directly  to  any  of  the  territories  of  the  united 
states  of  America,  in  any  vessel  built  in  those  states  or  condemned 
as  prize  there^  and  being  owned  by  subjects  of  the  said  states, 
and  na^gated  by  a  master  and  three-fourths  of  the  mariners 
also  subjects  of  the  said  states,  no  higher  or  other  duties  shall  be 
paid  than  are  charged  upon  goods  of  the  like  description  when 
exported  in  British^buiU  ships^  owned,  navigated^  and  registered 
according  to  law  (5).  The  statute  57  Geo.  3.  c  58.  had  also 
provided  that  the  same  duties  should  be  paid  on  exportation  of 
all  merchandizes  of  the  growth,  produce,  or  manufacture  of 
Great  Britain,  exported  direct  from  thence  to  any  place  within 
the  territories  of  the  united  states  of  America  in  British-built 
ships,  owned^  r^;istered,  and  navigated  according  to  law^  or  in 

(1 )  Sbeppard  ?.  Gosnold,  Vaug.    ante  692. 

166.  Saundefs  case,  Moor,  244.        (3)  59  Geo.  3.  c.  52.  table  C. 
MoUoy,  b.  2.  c.  5.  s.  9.f    1  Lord        (4)  59  Geo.  3.  c  52.  uble  C. ; 

Raym.  501 .  388.   Eystio  v.  Studd,  and  see  in  6  Geo.  3.  c.  40.  the  con- 

Plowd.  Com.  465,  466.    5  Burr,  ditions  under  which  coaU  may  be 

2738.    Bac.  Ab.  Smuggling,  D.  2.  exported. 
Com.  Dig.  Trade,  C.  3.      '  (5)  56  G.3.  c.  15.  s.  2.  5i  G.3. 

(2)  See  division  of  the  subject,  c.  52.  uble  C. 
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Th«  ExpoRatian  ahips  boilt  in  the  muted  cUtea  of  AnKrica,  or  eotidcaimad  a 

prize  there,  and  being  owned  by  American  subjects,  and  navi- 
gated by  an  American  master  and  by  mariners  tliree-fourths  cf 
whom  were  Americans,  as  should  be  payable  on  the  like  ex- 
portation to  any  other  foreign  country  {!)*  But  a  late  statute, 
59  Geo  S.  c.  54>.,  contains  the  provision  which  is  now  to  be 
observed  in  respect  of  the  duty  on  British  goods  exported 
to  America  in  British-built  or  American  vessels;  it  enacts, 
that  the  same  duties  shall  be  payable  on  the  exportatioD 
of  all  goods  of  the  growth^  produce,  or  manu&cture  of  Great 
Britain,  exported  directly  from  thence  to  a  place  within  the 
territories  of  the  united  states  of  America  in  Bridsh-built  shipi 
owned,  registered,  and  navigated  accoiding  to  law,  or  in  sbqx 
built  in  the  united  states  of  America,  or  condenmed  as  priie 
there,  and  being  of  American  ownership  and  navigation,  as  shall 
be  payable  on  the  exportation  of  the  like  articles  to  Europe. 

The  articles  excepted  from  the  operation  of  the  general  dutj 
on  British  produce,  are  the  following:   bullion;  com,  grain, 
meal,  malt,  flour,  biscuit,  bran,  grits,  pearl  barley,  and  Scotch 
barley,  the  produce  or  manufiurture  of  Great  Britain;  cotton 
yarn^  or  other  cotton  manufactures  of  the  manutacture  of  Great 
Britain ;  linen  of  ihe  manufacture  of  any  part  of  the  United 
Kingdom;  molasses;  military  clothing,  accoutrements,  or  ap- 
pointments (S) ;    refined  sugar  of  all  sorts,  and  sugar  candy; 
goods  exported  to  the  Isle  of  Man  under  the  authority  of  any 
licence  which  the  commissioners  of  the  customs  in  England  or 
Scotland  may  be  empowered  to  grant;  any  sort  of  crafi,  food, 
victuals,  clothing,  or  implements  or  materials  necessary  for  the 
British  fisheries  established  in  Newfoundland,  or  in  any  of  his 
majest}''s  colonies,  islands,  or  plantations  in  North  America,  on 
due  entry  thereof,  and  exported  from  Great  Britain  to  the  said 
colonies,  islands,  or  plantations;  woollen  goods  of  the  manu&c- 
facture  of  Great  Britain^  exported  to  any  port  within  the  linuts 
of  the  diarterof  the*£ast  India  company;  military  stores  ex- 
ported by  that  company.  And  goods  exported  fi-om  Great  Britain 
to  the  island  of  Newfoundland  are  also  exempt  from  duty  until 
the  5th  of  July  1824  {$);  but  afier  that  day^  die  dutia  ou  the 

( 1)  57  Geo.  3.  c  58.  s.  1.  and  (2)  Stai.  50  Geo.  3.  c.  107. con- 
see  s.  2.    The  act  to  continue  in  t^ns  the  regulations.               , 
force  as  long  as  the  American  con-  ^3)  ^9  Geo.  3,  c  52.  table^t. 
vention  ;  and  sec  56  Geo.  3.  c«  Id.  and  aection  39. 
fl.  1,  and  59  Geo.  3.  C.54. 

IS 
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exportation  of  British  produce  will  become  payable  on  such  as  The  BxporutiaD 
18  exported  to  the  island  of  Newfoundland ;  and  in  the  mean  ^"^^ 
time  goods  so  exported  must  be  duly  entered  and  landed,  and 
will  be  subject  in  every  respect  to  all  the  regulations  which  eSkcX 
goods  liable  to  duty. 

The  duties  on  exportation,  which  have  been  already  men-  Foreign  Goods 
ticHied,  (Mily  affect  goods  which  are  of  the  produce  or  manu-  •*P**"*<^ 
factnre  of  Great  Britain,  and  do  not  apply  to  foreign  goods ;  the 
only  provision  in  respect  of  which  is  the  following,  relating  to. 
linen :   Linen  (when  plain)  of  all  sorts,  except  sail  cloths,  having 
i>een  imported  into  Oreat  Britain  and  secured  in  warehouses 
according  to  law,  without  the  full  duties  of  castoms  having  been 
paid,   is  liable  to* a  duty  of  j^15  on  every  ^100  value  when 
exported  from  such  warehouse  to  foreign  paints.  (1) 

The  duties  payable  on  goods  carried  toastwise  from  one  place  ^dlr.  Of  the 
in  Great  Britain  to  another,  are  imposed  on  coals,  culm,  and  5^^  °°  .  . 
cinders ;  on  slate,  of  the  production  of  Great  Britiun ;  and  on  Coaitwise.  {%) 
^tone,  of  the  production  of  Great  Britain.  These  charges  may 
be  easily  ascertained,  by  a  reference  to  the  tables  annexed  to 
the  59  Geo.  8.  c.  52  (3).  The  duties  on  coals  are  not  payable 
on  charcoal  made  of  wood  (4<).  All  coals  imported  into  London, 
if  sold  by  weight,  are  subject  to  a  duty  of  7s.  6d.  on  every  ton 
containing  20  cwt.;  if  by  measure,  9s.  4d.  the  Winchester  chal- 
dron. Coals  brought  up  the  Paddington  canal,  under  the  regu- 
lations and  restrictions  of  the  act  43  Geo.  3.  c.  128*,  for  every 
ton,  7s.  6d. ;  and  in  addition  to  this,  a  duty  of  Is.  -Sd.  is  payable  . 
to  the  proper  custom-house  o£Scer,  and  at  the  end  of  every  quarter 
is  to  be  paid  to  -the  corporation  of  London,  in  lieu  of  the  or« 
phans  duty,  and  of  2SI  other  rates  and  duos  payable  to  dieeoi^ 
poradoH  upon  coals  imported  into  the  port  of  London.  Coak 
brought  down  the  Thames  nearer  to  London  than  the  city'« 
stone,  placed  on  the  west  side  of'  Staines  bridge,  in  the  counly 
<of  Middlesex,  and  on  which  the  coast  duties  have  not  been  paid, 
:iare  subject  to  a  duty  of  10  shillings  dieiton ;  coak  so  brought 
iieing  also  ^u^ject  to  an  additi<nidl  dtiQr  of  Is.  3d^,  which  is  paid 
m  the  first  instance  to  the  proper  officer  •of  the-  customs,  and 
at  the  end  of  every  quarter  paid  over  to  the  corporation  of  Lon- 


(1)  59 Geo.  3.  c.52.  table  C-  (3)  59  Geo. 3.  c.52.  table  D. 

(2)  See  division  of  the  subject,        (4)  59  Geo. 3.  c.52.  table D. 
ante  692. 
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The  Duties  on     Jon,  AS  before  mentioned.    The  regulations  under  .which  ooak 
Coiftwise.  may  be  so  brought,  and  such  duties  received,  are  contained  is 

the  statute  50  Geo.  S.  c.  1 10.  When  ooak  are  hiden  on  bosid 
a  vessel  cleared  coastwise  at  any  port  in  England  or  Wales,  sod 
delivered  in  any  part  beyond  the  sea  before  the  export  dutia 
have  been  paid,  the  master  will  not  be  permitted  again  to  enter 
or  clear  his  ship,  either  coastwise  or  for  parts  beyond  the  was, 
before  he  has  paid  not  only  the  export  duties  on  the  gresiest 
quantity  of  coab  which  it  shall  appear  the  vessel  is  capsble  of 
containing,  but  also  the  further  sum  of  Ss.  for  every  chaldron  of 
such  coals,  Winchester  measure;  to  be  applied  and  appropriated 
to  the  same  uses  with  the  duties  payable  on  goods  exported  (1); 
which  sum  of  8s.  may  be  returned,  under  the  provisions  of  tbe 
statute  52  Geo.  S.  c  9.(2)  Coals  shipped  coastwise  at  a  port  in 
Scotland^  and  delivered  in  any  part  beyond  the  seas  before  tbe 
exportation  duties  have  been  paid,  also  render  the  master  liable 
to  a  similar  du^  of  3s.  in  addition  to  the  exportation  daties; 
which  may  also  be  returned  under  the  provisions  of  the  statate 
25  Geo.  8.  c.  54.  All  coals  that  are  brought  coastwise  from  one 
port  in  Great  Britain  into  any  other  port  in  £jigland  or  Wales, 
except  London,  and  also  except  coals  brought  or  carried  coast- 
wise within  the  principality  of  Wales,  until  the  1st  August  18^ 
are  subject  to  a  duty  of  4s.  on  every  ton  of  20  cwt  if  sold  bj 
weight,  and  in  case  they  are  sold  by  measure,  6s.  the  Winchester 
chaldron,  with  a  drawback  in  the  first  case  of  Ss.  8d.  and  in  the 
latter  of  8s.  6d. ;  and  coals  sent  from  the  port  of  Newcastle- 
upon-Tyne  to  any  other. English  port,  are  charged  with  adntf 
of  Is.  on  every  Newcastle  chaldron  (8).  Coals  carried  coast- 
wise to  a  port  within  the  principality  of  Wales  are  made  subject 
to  a  duty,  if  sold  by  weight,  of  dd.  the  ton  of  20  cwt,  and  if 
sold  by  measure.  Is.  the  Winchester  chaldron;  and  by  the  ISth 
section  of  the  act  (4),  it  is  enacted,  that  the  duties  imposed  by 
this  act,  and  specified  in  table  D.  to  that  act  annexed,  upon 
coals  or  culm  brought  or  carried  coastwise  to  any  port  or  place 
within  the  principality  of  Wales,  shall  continue  in  force  nntil 
1st  August  182Q,  and  no  longer;  and  that  from  and  after  diat 
day,  coals  or  culm  brought  or  carried  coastwise  to  any  port  or 
place  within  tbe  said  prmcipali^^  shall  be  subject  and  liable  to 


(1)  59  Geo-  3    c  52.   table  D.  iug  exemptions  and  other  rcgub^ 
tit.  Coals.  tions  of  too  peculiar  a  nature  to  oc 

(2)  52  Geo.  3.  e.  9.  8.6.  deluledhere. 

(3)  Various  local  regulations  are        (4)  59  Geo.  3.  c52. 
here  subjoined  in  tbe  art,  contain* 
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tucb  and  the  like  duties  as  coals  or  culm  brought  or  carried  The  Duties  oa 
coastwise  into  any  port  or  place  in  England,  except  London,  coastwiM?^ 
are  liable  to  under  that  act,  or  shall  or  may  be  subject  to  under 
any  act  or  acts  in  force  immediately  before  the  said  1st  August 
1820.  A  drawback,  not  exceeding  ^1000  in  the  year,  is  al- 
lowed on  coals  used  for  any  purpose  relating  to  the  carrying  on 
of  the  works  for  manufacturing  tin  plates  at  Pennygored  in  Cum- 
berland, according  to  the  provisions  of  35  Geo.  S.  c.  39. ;  and  a 
further  drawback  is  allowed,  without  limitation  of  sum,  on  coals 
used  in  calcining  or  smelting  copper  or  lead  ore  in  Anglesey,  or 
which  is  used  in  fire  engines  for  draining  water  out  of  mines  of 
copper  and  lead  within  that  island,  under  the  regulations  of  the 
act  26  Geo.  3.  c.  104  (1).  The  duties  on  culm  and  cinders  vary 
in  amount  from  those  on  coals,  but  are  regulated  on  similar  prin- 
ciples; and  vary  according  to  the  places  from  and  to  which  the 
exportation  is  carried  on.  (2) 

The  same  provisions  likewise,  in  respect  to  coals  entered  coast- 
wise and  delivered  beyond  seas,  extend  to  culm  and  cinders 
io  shipped,  and  which  additional  duty  may  likewise  be  returned 
under  the  conditions  imposed  b^  the  same  acts  (3)  as  authorize 
a  return  in  the  case  of  coal*  Slate,  the  produce  of  Great  Britain^ 
brought  coastwise  from  one  port  of  the  island  to  another,,  is 
charged  with  a  duty  of  £26  8s.  for  every  iS'lOO  value,  with  a 
drawback  of  the  like  amount  And  exactly  the  same  duty  (but 
without  any  allowance  of  drawback)  is  payable  for  stone  brought 
coastwise  as  for  slate ;  but  marble,  limestone,  or  ironstone,  stone 
cut  into  millstones,  grindstones,  or  whetstones,  or  posts  and 
caps  for  corn-stacks  or  mowsteads,  trbughs,  gate-posts,  or 
other  husbandry  articles,  and  stone  used  to  repair  searbanks 
and  sea-walls  in  Great  Britam,  growan  stone,  china  or  other 
stone  to  be  used  in  the  making  of  porcelain  or  pottery,  or  any 
stones  cut  into  burr  stones,  may  be  entered  without  payment  of 
duty,  under  the  regulations  and  restrictions  in  the  34  Geo.  3* 
c.  51.  and  39  &  40  Geo.. 3.  c  51.;  and  in  addition  to  diese 
provisions,  it  is  enacted  by  the  50th  section  of  the  act  59  Geo.  3. 
c  52.  that  from  and  after  the  5th  of  July  1819,  a  drawback  of 
the  whole  duty  on  stone^  the  production  of  Great  Britain, 
brought  coastwise  from  one  port  to  another  in  Great  Britain, 


(1)  See  also,  as  to  the  export        (2)  45Geo.3.  c.l28.  50Geo.3. 
duties  on  coals,  59  Geo.  3.  c.52«    c.  110. 

table  D.  (3 )  52  Geo.  3.  c.  62.  25  Geo.  3. 

c.  54. 
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TheDutietoo    thall  be  allowed  fai  respect  of  such  stone  as  may  be  used  in  the 

making  of  bara  floors;  the  drawback  to  be  alkjwed  to  the  peiMD 


^  •   n  1 1 1 


using  the  stode^  on  proof  to  the  satisfaction  of  the 
of  the  customs  that  such  du^  was  paid*  and  the  stone  so  em- 
ployed.  And  by  the  51st  section,  the  like  drawback  is  sUovcd 
on  stone  used  for  the  paving,  of  streete  and  public  ways,  opfln 
proof  of  payment  of  the  du^,  and  under  such  rules  and  restric- 
tions as  may  be  directed  or  nuide  from  time  to  time  by  the  com- 
missioners of  the  treasury,  or  any  three  of  them.  An  order  hai 
been  issued  from  the  board  of  treasuiy,  dated  the  7th  July  1819, 
in  which  it  is  stated  that  it  had  been  represented  to  their  lord- 
ships that  several  vessels  from  Aberdeen  were  then  in  the  lim, 
laden  in  ballast  with  Scotch  granite,  used  solely  for  the  purpoM 
of  paving,  whidx  until  the  late  consolidation  act  had  be»i  ex- 
/  empted  from  the  payment  of  duty ;  and  the  lordsof  the  tressioy 

stated  it  to  be  their  opinion,  that  the  present  and  ail  future  car- 
goes of  a  similar  kind,  coming  from  Aberdeen,  should  be  ad- 
mitted to  entry  du^-free,  on  the  person  purchasing  or  using 
audi  stcme  taking  an  oath,  as  heretofore,  before  the  proper 
oAeer  of  the  department  of  the  customs,  that  the  stone  in  ques- 
tion is  intended  solely  for  the  purposes  of  paving.  And  their 
Jordshqis  will  submit  a  clause  to  the  consideration  of  parliament 
in  the  next  session,  legalizing  a  continuance  of  the  exemption 
fi^m  duty  which  had  formerly  been  granted  in  &vour  of  tbe 
description  of  stone  above  specified,  and  which  it  was  not  tlieiir 
intention  that  the  act  of  the  present  session,  for  oonsofidatiDg 
the  customs,  should  have  the  efiect  of  annulling.  (1) 

4tU7,  Of  the  Xhe  tonnage  duties  imposed  by  the  59  Geo.  S.  on  vessels  eoter- 

Putiti.  (a)         >ng  inwards  or  outwards,  in  a  port  of  Great  Britain,  bcmot  to 

foreign  parts  (8),  a  table  of  which  duties  is  annexed  to  the  act,  are 
t»  be  paid  to  the  proper  officer  of  the  customs,  and  the  officers  are 
forbidden  by  law  to  allow  any  vessel  to  break  bulk,  or  any  ptft 
df  her  cargo  to  be  discharged ;  and  cannot  issue  any  order,  nor 
grant  any  document  for  unshipping  or  landing  goods  brougbtt^ 
any  vessel,  subject  to  the  payment  of  the  duties  of  tonnage,  una 
tbe  duties  have  been  fully  paid  to  the  proper  ofBcer ;  and  when  a 
doubt  or  dispute  shall  arise  with  respect  to  the  true  tonnage  rf 
a  ship,  so  that  a  perfect  entry  cannot  be  passed,  the  duties  are^ 


i 


1)  Pope,  tit.  261.  (3)  Except  ahipa  in  baUast  «^ 


2)  See  divisioo  of  the  aubject»    6shing  vessels,   69  Geo.  3'  ^ 
ante  692.  s.  41 .  and  infra. 
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be  deposited  with  the  officer^  previously  to  any  docament  being  The  Tonntgo 
issued  or  granted  for  unshipping  any  part  of  the  cargo ;  and  the  ^"^*^'- 
duties  are  to  be  paid  on  every  report  inwardsy  and  on  every  ent^ 
outwards  of  each  vessel,  for  each  voyage  which  the  vessel  shall 
report  inwards  or  enter  onwards  at  any  port  in  Great  Britain. 
The  tonnage  of  the  vessel^  when  Britiib-butk  or  BriUsb-owned^ 
is  to  be  computed  and  taken  according  to  the  register,  under  the 
provisions  of  the  registry  act,  26  Geo.  3.  c.  60 ;  and  the  tonnage 
of  any  other  vessel^  when  a  doubt  or  dispute  arises,  is  to  be 
ascertained  in  Great  Britain  by  admeasurement,   in  the  mode 
prescribed  by  that  act;  but  these  provisions  do  not  exteid  to. 
alter  or  repeal  the  regulations  of  the  56  Geo.  S.  c.  9.  which  are 
atill  to  be  applied  to  the  duties  on  such  packets  or  passage  vessels 
as  are  specified  in  the  table  annexed  to  the  59  Geo.  3*  (1)     No 
i^essel,  upon  which  the  tonnage  duty  is  payable,  is  permitted  to 
be  cleared  inwards  in  any  port  of  Great  Britain,  unless  the  ton* 
nage  duty  has  been  duly  paid  to  the  proper  officer  of  customs ; 
and  if  the  duty  be  not  paid  within  thirty  days  from  the  report  of 
a  vessel  arriving  from  foreign  parts^  the  commissioners  of  customs  ' 
are  authorized,  if  they  think  fit,  to  cause  the  vessel  and  her  tackle 
to  be  detained,  and  afterwards  sold  publicly  to  the  best  bidder, 
and  the  produce  to  be  applied,  first  to  the  charges  that  may 
arise  by  such  detention  and  sale,  next  to  the  tonnage  duty,  and 
the  overplus  to  be  paid  to  the  proprietors  of  the  vessel,  or  other 
person  duly  authorized  by  the  proprietor  to  receive  it,  and  the 
collector  and  other  officers  of  the  customs  were  forbidden^  by  the 
statute  which  contained  this  provision,  to  allow  any  vessel  to  be 
entered  outwards  for  foreign  parts,  or  any  cocket  or  entry  to  pass 
for  goods  to  be  shipped  on  board  any  sach  vessel,  unless  the  ton- 
nage duty  imposed  on  such  vessel  has  been  first  duly  paid  (2). 
The  tonnage  duQ^,  which  was  imposed  by  an  dd  statute  of  William 
and  Mary,  having  been  made  payable  according  to  the  dimen>- 
stons  of  the  vessel,  as  calculated  from  the  midship,  beam  and  from 
the  deck,  it  was  hdid,  that  no  duty  could  be  required  in  respect 
of  a  vessel  which  had  nq  midship  beam  nor  deck,  but  was  made 
entirely  open.     For  it  was  said,  that  no  duty  was  created  by  the 
act  but  according  to  the  measure ;  and  therefore,  as  the  ship  could 
not  be  measured  according  to  the  statute,  the  duty  could  not  be 
charged  (3).      The  tonnage  duty  imposed  by  the  late  stat 
59  Geo.  3.  does  not  extend  to  a  vessel  employed  in  the  fisheries 

(l)59Geo.3.  c.  52.  s.40.;and        (2)  42  Geo.3.  c.4d.  s.  19&20. 
see  the  duties  on  package  vessels,         (3)-  Newerry  v.  Colegate,  Bac. 
bf  56  Geo.  3.  c.  9.  infra.  Abr.  tit.  Smugglings  D.  1. 
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The  Tonnage      on  any  part  of  the  coast  of  Great  Britain,  and  not  entering 

outwwtis  for  foreign  parts;  nor  to  a  vessel  employed  io 
bringing  oysters  from  Jersey  or  Guernsey  into  a  port  in 
Great  Britain ;  nor  to  British  or  Irish-built  vessels  owned  hj 
British  subjects)  and  not  required  to  be  registered;  nor  to 
vessels  which  may  enter  outwards  or  inwards  in  ballast  only  (1). 

Pflcketi.  The  only  remaining  provisions  that  are  necessary  to  be  noticed 

with  respect  to  the  tonnage  duties,   are  those  contained  in 
the  statute  56  Geo.  S.  c.  9.  with  regard  to  foreign  packets  or 
passage  vessels.    This  enactment  made  it  lawftd  for  the  king,  bj 
his  royal  prodamatbn^  to  be  issued  by  the  advice  of  his  privy 
council,  or  by  his  order  in  council  to  be  published  from  time  to 
time  in  the  London  Gazette,  to  direct  such  duly  as  shall  be 
therein  specified,  to  be  paid  in  the  ports  of  Great  Britain  on  the 
entering  or  clearing  out  of  the  packets  or  passage  vessels  of  sudi 
foreign  countries  (2)  as  shall  be  named  in  the  prodamaticm  or 
order  in  council  isued  or  published  as  aforesaid,  and  to  revoke, 
diminish,  or  increase  such  duties  to  the  same  amount  as  similar 
duties  may  be  respectively  revoked,  diminished,  or  increased  on 
British  packets  or  passage  vessds  entering  or  clearing  out  from 
the  ports  or  harbours  of  such  foreign  countries.     This  proviskm 
was  made  in  consequence  of  British  packets  or  passage  re^ 
entering  or  clearing  out  from  the  ports  or  harbours  of  foreign 
countries^  being  subject  to  certain  imposts  in  the  nature  of 
tonnage  duties,  port  dues,  harbour  dues,  or  otherwise;  which 
were  continually  varying  in  amount;-  and  therefore  it  becaxne 
expedient  that  tiie  king  should  have  a  power  of  imposmg  con^ 
sponding  duties  on  foreign  vessels  that  might  arrive  in  Grest 
Britain.    But  the  act  does  not  extend  to  vessels  used  only  ^ 
the  purposes  of  pleasure,  and  which  4o  not  carry- goods  or 
passengers  for  hire  and  reward  (9).     A  tonnage  duty  is  charged 
oa  French  vessels  at  the  rate  of  S  s.  6  d.  for  every  ton  burthen  of 

"^  every  packet  or  passage  vessel  which  shall  lade  or  unlade  goo(b, 

or  take  in  or  set  on  shore  passengers,  in  any  port,  creek,  harbour, 
or  road  of  Great  Britain ;  and  the  tonnage  of  the  vessd,  when  a 
doubt  or  dispute  may  arise,  is  to  be  ascertained  by  the  proper 
officer  of  the  customs,  by  admeasurement  in  the  manner  directed 
by  the  registry  act  26  Geo.  3.  c.  60.  The  officers  of  the  customs 
are  empowered  to  detain  a  packet  or  passage  vessel  Uable  to  the 

(1)  59  Geo.  3.  c.52.  s.41.  to  a  distinct  tonni^  duty  of  3s,  (i^l* 

(2)  France  is  not  included,  a    See  infra. 

vessel  of  which  country  is  subject         (3)  56  Geo.  3.  c.9.  ».  8» 
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pay^e&t  of  thd  duty,  until  the  same  is  paid ;  if  payment  be  ndt  The  tottu^ 

m2^  for  the  space  df  thirty  days'  after  the  arrival  of  such  vessel 

at  ariy  such  port,  creek,  harbour,  or  road  iii  this  kingdom,  the 

commissioners  of  the  custofns  are  empowered  to'  cause  s(tK^ 

packet  or  passage  vessel,  aiid  h^r  masts,  apparel,  aiid  furniture^ 

to  b^  sold  publicly  to  the  best  bidder,  and  the  produce  to  be 

applied  first  to  the  cliarges  that  arise  by  such  detenticm  itnd 

sale,  next  to  the  payment  of  the  toiimage  duty,  and  the  overplus 

ta  be  paid  to  the  proprietor  of  siich  packet  or  passage  vcissel,  or 

other  person  duly  authorized  by  the  proprietor  to  rec^e  the 

same  (1).     This  tonnage  duty  is  to  be  paid  into  the  hands  of  the 

proper  officers  of  the  customs  at  the  port  or  place  where  it  shall 

became  payable  {9) ;  and  to  the  intent  theit  the  duty  m£(y  be  duty 

answered  and  paid,  it  is  enacted  that  n6  officer  of  the  cmtomv 

at  any  port  where  the  duty  becomes  payi^le  shall  take  oi*  receive 

ahy  enti^  or  I'epoiY  outwiardj^  for  fUiy  such  vedsel  llaUe  to  llie 

duty,  nor  grant  any  coCquet  fttr  goods  inteuded  to  b(s  shipped 

oik  board  such  a  vessel,  Uor  is  the  V^ssdi  to  bs  alloWed  to  deplttt 

fiiom  atich  place,  until  the  duty  has^  be«i  paid  according  to  l)ie 

directions  of  the  act,  to  the  collectors  or  other  principaTdffic^rs 

of  the  customs  authorized  to  receive  it,  and  the  master  has 

shewn  the  receipt  to  the  officer  (S).    This  statute,  as  before 

stated,  does  not  extend  to  a  vessel  used  only  for  the  purposes 

of  pleasure,  and  not  employed  in  cai^rying  goods  or  passengers 

for  hire  or  reward.  (4) 

The  duties  which  are  not  affected  by  the  consolidation  act^ 
and  are  consequently  payable  independently  of  those  imposed 
by  that  statute^  are  the  South  Sea  dudes  ;  2.  The  quari^tine 
duties ;  S.  The  duties  payable  under  the  dock  acts ;  and  4<  Thtt 
duties  on  merthandize  employed  in  t^radd  between  Great  Britain 
aiid  Ireland. 

The  dtkfie^dn  m^rchandiSBe  atid-  ships  engaged  in  trade  within  s^j*  Of  the 
the  liihits  of  tlie  late  exclusive  trade  of  the  Soiidi  Sea  company,'  Duciei.(5) 


al^Undet'the  managemMt  of  the  commisdioners  of  customs,  and 
iGN?  tobe  uncovered  as  other  Custom  dtitiea  of  tfaesamenatui^(6). 
AU  goods  imported  into  the  United  Kingdom  from  any  place 
-these  limits  (except  blubber,  train  oil,  head  matter,  or 


(1)  56  Gee.  3.  e.9.  s.2.  5)  See  division  of  the  subject, 

(2)  56  Creo.  3.  c.  9,  s.  3.  ante,  692. 

(3)  56  Geo.  3.  c.  9.  s.  4.  (6)  55  Geo.  3.   c.  57.  s.  8--.12. 

(4)  56  Geo.  3.  c.9.  8.8. 
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Tho  South  Sea 
Duties,  ate 


6thly,  Of  the 
Quanntiae 

(3)' 
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whale  fins,  sealskins^  and  other  produce  of  fish  or  marine, 
animals' taken  by  the  crews  of  British  and  Irish-built  ships)  are 
aulgect  to  a  custom  duty  o(  £2  on  every  j^lOO  value  of  the 
goods ;  and  vessels  entering  outwards  or  inwards  at  any  port  in 
the  United  Kingflom  to  or  fix>m  a  place  within  the  limits  of  the 
exclusive  trade,  are  subject  to  a  custom  duty  of  Is^  6d.  upon 
every  ton  burthen  (1).  The  South  Sea  duties  will  eiqpire  whoi 
the  guarantee  fund,  as  it  is  called,  for  securing  to  the  company 
the  price  at  which  their  exclusive  trade  was  lately  purchased  by 
government,  is  completed.  (2)   . 


Custom  duties  are  also  payable  to  his  majesty  on  ships 
their  cargoes  which  have  performed  quarantine,  as  it  is  deemed 
reasonable  that  those  who  are  obliged  to  perform  quarantine 
should  defray  the  charge  to  which  that  operation  gives  rise  (4). 
The  duties  vary  according  to  the  place  from  which  the  ship  has 
arrived,  and  are  much  lower  when  the  importer  is  fumisbed 
with  a  dean  bill  of  health  than  when  she  is  unprovided  with  that 
dooUmoit  (5).  The  liability  to  perform  quarantine^  together 
with*  the  mode  in  which  it  is  enforced,  will  be  the  subject  of 
future  consideration. 


Tthly,  The  Dock 

DlMi. 


The  tonnage  duties  payable  to  the  crown  under  the  provisloDs 
of  the  West  India  dock  act,  are  •  expressly  exempted  from  the 
operation  of  the  59  Oeo.  S*  c.  52.  These  duties  were  payable  to  his 
Majesty  in  consideration  of  the  benefit  afforded  to  the  trade  to  the 
port  of  London  by  the  establishment  of  the  docks,  and  were 
made  to  endure  for  the  term  of  H  years  afler  the  passing  of 
the  89  Geo.  S.  c  60.  (6)   They  were  vested  in  the  crown  for  the 
purposes  of  that  act,  and  were  to  be  paid  at  the  time  of  the 
vessel's  entering  inwards  or  clearing  outwards  at  tho  custom 
house  in  the  port  of  London  (7).     Some  exemptions  were  en- 
grafted upon  this  general  liability,  but  the  duties  themselves 
seem'  to  be  now  expired,  and  therefore  it  is  unnecessary  to  cat- 
sider  them  any  farther*     Other  rates  were  made  payable  to  tfae^ 
dty  of  London  (8),  and  others  to  the  West  India  dock  companyt 
for  the  accommodation  afforded  (9).     The  act  contained  the 


(1)  55  Geo.  3.  c.57.  8.5. 

(2^  55  Geo.  3.  c.  57.  s.  13.  ante. 

(3)  As  to  the  law  of  qua]:aD- 
tioe,  see  post. 

(4)  45  G^.  3.  c.  10. 

(5)  45  Geo.  3.  c.  10. 


(6)  West     India    dock   ac^ 
39  Geo.  3.  c.  69.  s.  134.  Loc.  & 

Per. 

(7)  39  Geo.  3.  c.69.*s.l34. 

(8)  39  Geo.  3.  c.  69.  s.lS6. 

(9)  39  Qeo.  3.  c  69.  s.  137. 
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fbUowiog  provision  for  securing  the  payment  of  the  toiuiage'riMil>ook,: 
dnties.     No  collector  of  customs  inwards  or  coastwise  in  the 
port  of  London,  could  under  this  statute  pennit  any  vessel  on 
which  duties  of  tonnage  were  imposed  by  the  act,  to  be  entered 
inwards  from  foreign  parts  or  coastwise,  until  the  master  had 
paid  such  duties,  and  had  produced  to  the  collector  a  certificate 
from  the  collector  of  the  duties,  certifying  that  such  duties  had . 
been  fully  paid ;  nor  could  any  collector  of  customs  outwards  or 
coastwise  in  the  port  of  London  permit  a  vessel  on  which  ton- : 
nage  duties  were  imposed  by  the  act  to  be  cleared  outwards^  until 
the  master  had  paid  to  the  collector  the  fiiU  duties^  which  pay- 
ment mi^t  be  made  appear  by  the  signature  of  the  collector  to- 
the  documents,  which  must  necessarily  be  produced  to  him  at . 
the  time  of  clearing  the  vessel  either  outwards  to  foreign  parts  or 
coastwise  outwards,  as  the  case  might  be,  which  certificates  and  : 
signatures  the  collectors  were  required  to  sign  and  give,  upon 
pain  of  forfeiture  of  jf  20  with  costs  of  suit.  ( 1  > 


.  The  consolidation  act  also  contains  an  exception  of  tho  coww/y*  fthly,  Of  tbe 
vailing  duties  charged  in  respect  of  goods  employ^  in  trade  at^ol^'DwiM 
between  Great  Britain  and  Ireland.  The  sixth  article  of  the  ^^^  ^^« 
act  of  union  was  firamed  with  a  view  to  secure  to  each  country  a  irehnd. 
reciprod^  of  advantage  in  matters  of  trade ;  and  the  cocmter- 
▼ailing  duties  were  imposed  in  furtherance  of  this  object*  This 
provision^  by  virtue  of  which  these  duties  are  charged,  enacts 
that  any  articles,  of  the  growth,  produce,  or  manufiu^ture  of  either 
countrv,  which  are  subject  to  internal  duty,  or  to  duty  on  the 
materials  of  which  they  are  compiled,  may  be  made  subject,  on 
being  imported  into  either  country  from  the  other^  to  such 
countervailing  duty  as  shall  appear  to  be  just  and  reasonable,  in 
respect  of  such  internal  duty  or  duties  on  the  materials ;  and  that 
for  those  purposes  the.artides  specified  in  the  Schedule  number 
one,  A.  and  B.  shall  be  subject  to  the  duties  set  forth  therein^ 
which  are  liable  to  be  taken  ofi*  diminished,  or  increased  in  the 
manner  therein  specified ;  and  that  upon  the  export  of  those 
articles  from  either  country  to  the  other  respectively,  a  drawback 
shall  be  given  equal  in  amount  to  the  countervailing  duty  pay- 
able on  such  articles  on  the  import  thereof  into  the  same  country 
from  the  other ;  and  that  in  like  manner  in  future,  it  shall  be 


(1)   39  Geo.  3.  c.  69.  s.  H4.    Pope,  tit.  239. 
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Th«  Cotrnttr-  cDBipetent  to  tfie  muted  pariiiinait  to  impose  maf  new  w  fldd&* 
^l  Sf  J2Jr  ^^^  countervailing  duties,  or  to  take  off  or  diniimsh  such  exr 
Great  Britain  isting  oounteiTialing  duties  as  may  appear  on  like  prindptes  to 
^  be  jitst  and  reasonable  in  req>ect  of  any  fature  or  additicAud  »- 

temal  duty  on  any  article  of  the  growth,  produce,  or  manufiiD- 
tore  of  either  countiy,  or  of  any  new  or  additk>nal  duty  on  my 
materials  of  which  such  article  may  be  composed,  or  of  anjr 
abatement  of  dn^  oti  the  same;  and  that  when  any  such  new  or 
additional  oouBterYaiKng  duty  shall  be  so  hnposed  cm  theimport 
of  any  article  into  either  country  from  the  other,  a  drawback 
equal  in  amount  to  such  countervailing  du^,  dnll  be  given  in 
like  manner  on  the  export  of  every  such  article  respeclitely  from 
the  same  country  to  the  other  (1).  The  countervailing  duties' 
were  contained  in  tables  annexed  to  the  act  of  unicMy' 
S9  &40  Geo.  S*  c.  67.  and  have  be^i  since  increased  and  vsried 
by  acts  of  parliament  (2).  .The  consolidation  aotdso  contsins 
some  other  provisions  to  regulate  the  duties  payable  on  the  trade 
betwem  Great  Britain  and  Ireland,  which  may  be  conventendj 
noticed  hexe.  The  duties  imposed  on  foreign  goods  impoited 
into  Great  Britain  are  frequently  higher  when  they  are  not  im- 
ported directly  from  the  place  of  their  growth  than  when  Aey 
come  immediately  firom  such  place.  But  die  community  of  inte- 
rest between  Great  Britain  and  Ireland  was  thought  to  require 
that  the  same  duties  should  be  paid  on  foreign  goods  imparted 
into  Great  Britain  from  Ireland,  as  would  have  been  charged  if 
they  had  come  directly  from  the  foreign  country  without  going 
to  Ireland.  The  consolidation  act  59  Geo.  3.  accordingly  pro- 
vides, that  on  the  importation  of  such  foreign  'goods  into  Great 
Britain  from  Ireland,  the  import  duty  of  customs  shall  be  paid, 
as  if  the  foreign  goods  had  been  imported  from  foreign  parts, 
either  directly  from  the  place  of  their  growth  or  produce,  or  not 
directly  from  such  place,  according  as  they  were  in  fact  at  iSrst 
so  imported  into  Ireland  from  foreign  parts ;  and  that  for  the 
purpose  of  ascertaining  whether  any  such  goods  were  fitfet  im- 
ported into  Ireland  directly  from  the  place  of  their  growth  or 
produce,  or  not  directly  from  such  place,  it  shall  be  specified  in 
every  cocket  or  clearance  of  any  such  foreign  goods  exported 
from  Ireland  into  Great  Britain,  whether  such  goods  were  first 
imported  directly  from  the  place  of  their  growth  or  produce  or 

(1)  39  &  40  G.  3.  c.  61.  art  6.        (2)  Pope,  tit.  255*  and  see  Ap* 

pendix. 
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not,  and  the  import  duty  of  customs  on  such  goods  shall  be  pay-  i  he  Coumtr* 
able  accordingly  on  silch  goods  when  imported  into  Great  putiw  becwMo 
Britain  fr<Mn  Ireland  j  and  if  it  shall  not  be  expressed  in  the  g««  ^nrtin 
cocket  or  clearance  of  the  goods,  whether  they  were  so  first  im- 
piHted  into  Ireland  directly  from  the  place  of  their  growth  or 
jyrqduce^  or  not  directly  fi*om  such  place^  the  goods  shall  be 
liable  to  sudi  duties  of  customs  on  their  importation  into  Great 
Britain  from  Ireland,  as  if  they  had  been  imported  from  foreign 
ports,  not  directly  from  the  place  of  tlieir  growth  or  produce  (1  )• 
After  the  5th  of  July  181 9^  all  the  duties  of  customs  and 
cxdse  charged  and  paid  on  the  importation  of  any  foreign  or 
colonial  goods  into  Great  Britain,  shall  be  drawn  back  on  the 
exportation  of  the  goods  from  Great  Britain  to  Ireland,  and 
shall  be  paid  and  allowed  to  the  exporters  under  such  regula- 
tions as  are  required  by  any  act  in  force  in  Great  Britain  im- 
mediately before  that  day,  (2) 

mrdly^  The  regulations  which  it  is  our  purpose  in  the  next  ThMtfy^  Of  tbtt 
place  to  inquire  into,  are  those  which  have  be^  established  to  ^^^^^^^ 

1  ^1  t-i  ,  pfwcnbedto 

aecore  the  payment  of  the  custom  duties  to  the  crown,  and  to  secure  the  Pay 
prevent  any  ill^al  evasion  of  them.  And  1st,  we  shall  in-  ^^^ 
ifsdre  into  the  parts  and  places  at  which  a  vessel  may  lawfully 
j*eceive  or  discharge  her  cargo ;  2dly,  The  times  assigned 
for  the  discharge  or  loading ;  Sdly,  The  provisions  with 
respect  to  the  tnan^est  which  is  recfuired  to  accompany  the 
ship  on  importation  or  exportation ;  4thly,  The  master's  report  ' 
mnd  merchant's  entty,  the  merchant's  declaration  of  the  value, 
the  bill  of  sight,  the  allowances  for  tare,  damage,  &c. ;  5thly, 
Of  the  cocket  or  clearance ;  6thly,  Hie  warrant  for  landing  or 
shipping  goods,  and  the  presence  of  the  officer  on  such  an  occa- 
sion; 7thly,  The  forms  and  regulations  on  carrying  goods  coast- 
wise. When  these  preliminary  regulations  have  been  concluded, 
we  shall  proceed  to  inquire  intb  the  penalties  andforfeitures  con- 
sequent on  trading  in  prohibited  and  uncustomed  goods;  — the 
powers  of  searching  for  and  seizing  such  goods; — ^the  method 
of  procuring  restoration  to  be  made  in  cases  where  it  is  allowed; 
-^and,  lastly,  the  immunities  and  protection  afforded  to  the 
officers  concerned  in  the  execution  of  laws  relating  to  the  revenue, 
and  the  liability  which  they  incur. 


(I)  59  Geo. 3-  c.  52.  s.  9.  Pope,         (2)  59  Geo.  3»  c.  52.  s.  8. 
tit.  37. ;  and  see  55  Geo.  3.  c.83.         (3)  See  division  of  the  subject, 

8.2.  55  Geo.  3.  c.  118.  56  Geo.  3.  ante,  692. 
c.  93. 
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Isty  Hh&places  assigned  for  the  dischs^ge  and  loading  of 
sdsy  or  for  other  purposes  connected  widi  the  secnri^  of  the 
revenue  of  customs,  are  distinguished  as  partly  moKberSj  and 
creeks.    Paris  are  said  to  be  those  pUoes  to  which  the  officers 
of  customs  are  appn^riated^  and  which  include  the  privileges 
and  guidance  of  all  members  and  credcs  that  are  allotted  to 
them  (2).    Members  are  defined  to  be  places  where  a  custom^ 
house  has  been  kept  of  old  time«  with  oflBoers  or  deputies  ia 
attendance  ;^  and  they  are  lawful  places  of  exportation  or  inn 
portation.     Creeks   are    defined  to  be    places  where  officers 
commonly  are  or  have  been  placed  for  prevention  only,  and 
which  are  not  in  general  lawful  [daces  of  exportation  or  im- 
portation, without  particular  licence  firom  the  port  or  member 
under  which  they  are  placed  (3).     In  the  15th  repcMt  of  Ae 
commissioners  of  public  accounts,  a  creek  is  said  to  be,  in  tbe 
language  of  the  customs,  a  place  included  within  the  limits  ^ther 
of  a  head  or  member  port,  as  set  out  by  the  commissioners  of 
the  court  of  exchequer,    and  at  which  officers  competent  to 
transact  the  coast  business  are  stationed  by  order  oi  the  board  of 
customs  (4).     The  prerogative  of  appointing  ports  and  havensi 
which  are  called  the  gates  of  the  realm,  is  vested  by  law  in  the 
crown  (5).     But  when  ports  were  once  established^  it  seems  thst 
the  king  could  not  restrict  his  subjects  in  the  enjoyment  of  them, 
or  confine  exportation  and  importation  to  some  ports,  in  exda- 
sion  of  others,  because  all  public  ports  were  considered  free'  and 
juris  publici  (6).     However,  such  a  restriction  was  introduced 
into  commerce  at  a  very  early  period.    The  statute  4  Hen.  ^ 
c  '20*  provides  that  all  merchandize  entering  into  the  realm  of 
England,  or  going  out  of  it,  shall  be  charged  and  discharged  in 
the  great  ports  of  the  sea,  and  not  in  creeks  and  small  arrivals ; 
and  a  breach  of  this  law  subjected  the  goods  (o  forfeiture  (?)• 
The  great  ports  of  England^  which  are  sometimes  called-  the 
ancient  or  head  ports,  are  London,  Ipswich,  Yarmouth,  Ljnxh, 


(1)  See  divisiop  of  the  subject, 
ante»  692,  and  last  page. 

(?)  Postlethw.  Diet.  Com.  tit. 
Forts, 

(3)  Postlethw.  Diet.  Com.  tit. 
Ports;  and  see  the  de6niuon  of 
roads,  ports^  creeks,  &c.  Hale's 
Tract,  de  Portibus  Maris,  part  2. 
c.2.  vol.  1.  46. 

(4)  15th  Report  of  Comin. 
of  Public  Accounts,  Pope,  tit.  18. 
reg.  81. 


(5 )  Hale  de  Port.  Mar.  p.  2.  c  3. 
1  Harg.  Law  Tracts,  5S.  1  Bk 
Com.  2JS3.    Mad.  Excheq.  530. 

(6)  Harg.  Law  Tracts,  99. 
Hale  de  Port.  Mar.  part  2.  c- 10. 
Bac.  Ab.  tit.  Smugghn^  F  2.  2 
Inst.  61.  3  Inst.  182.  2Rob.Ab. 
114.  Com.  Dig.  Trade,  D  1 .  sn^ 
see  28  Edw.  3.  c.l3.  12  Car.  2. 
c.  4.  Rules  and  orders  at  the  epd 
of  the  act. 

(7)  4  Hen.  4.  c.  20. 
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'•Boston,  Hull,  Newcastle^  Berwick,  Carlisle,  Chester,  Milfinrd,  The  Pom 
Cardiff,  Gloucester,  Bristol,    Bridgwater,    Plymouth,    Exeter,  piSj^ji 
Poole,  Southampton,  Chichester,  and  Sandwich ;  and  each  of  Loading. 
these  ports  has  several  subordinate  members  and  creeks  attached 
to  it  (1).   The  statute  1  Eliz.  c.  11.  provided  '^that  all  merchan-' 
dize  should  be  discharged  and  laden  in  and  upon  such  open 

.  places,  quiays,  and  wharfs  as  the  queen  should  appoint  by  vir* 
tue  of  her  commission  or  commissions  within  the  ports  of  Lon* 
don,  Southampton,  Bristol,  Westchester,  Newcastle,  and  the 
miburbs;  and  in  some  opien  places,  quays,  or  wharfs  in  all  other 
-ports,  creeks,  havens  or  roads  (except  Hull)  where  a  customer, 
controller,  and  searcher,  or  the  servants  of  any  of  them,  had, 
during  ten  years  past,  been  accustomably  resident,  or  should 
thereafter  be  resident,  under  a  penalty  of  forfeiting  the  goods  or 
their  value  (2).''^  Any  owner  or  master  of  a  vessel  who  should 
receive  on  board  or  discharge  goods  contrary  to  this  statute, 
was  also  made  liable  to  a  penalty  of  J^*]  00  (S).  The  king  was 
further  empowered  by  the  statute  IS  &  14  Car.  2.  c«  1 1,  to  issue 
commissions  out  of  the  court  of  Exchequer  to  appoint  all  such 
further  places,  ports,  members,  and  creeks  (except  the  town  of 
Hull),  as  could  be  lawfully  made,  for  landing  and  discharging, 
lading,  or  shipping  goods  within  England,  Wales,  or  Berwick, 
and  to  provide  to  what  ancient  and  head  ports  such  places, 
members,  or  creeks  should  belong ;  and  where  any  such  member, 
creek,  or  place  was  appointed  by  virtue  of  such  commission,  the 
customer,  collector,  comptroller,  and  searcher  of  the  head  port 
were  to  reside,  either  in  person  or  by  deputy,  for  clearing  and 
passing  shipping,  and  discharging  goods.  The  commisaons  so 
issued  were  to  designate'the  extent,  bounds,  and  limits  of  every 
port,  haven,  and  creek,  so  that  the  extent  and  privil^es  of  each 
might  be  ascertained  and  known*  And  every  person  was  foi- 
bidden  to  lade  or  put  off  from  any  key,  wharf,  or  place  on  the 
land,  on  board  a  ship  for  exportation,  any  merchandize,  except 
fish  British-taken,  sea-coal,  stone,  and  bestials;  or  to  discharge 
from  any  vessel  not  wrecked  or  leaky,  any  merchandize,  except 

.  fish  British-taken,  bestials,  and  salt,  otherwise  than  upon  such 
open  places,  keys,  or  wharfs,  as  his  majesty^s  commissioners 
should  appoint  in  the  port  of  London,  and  the  members  and 
liberties  thereof,  or  in  any  other  port,  place,  member,  or.  creek 
within  England,  Wales,  or  Berwick,  without  the  Special  suffer^ 

(I)  Postlethw.   Die.  Com.  tit.        .(2)  1  Eliz.  ell.  8.2. 
rorts/   Hale  de  Portibus  Maris,         (3)  1  Eliz.  c.  11.  s.3.  . 
48.     Bac.  Abr.  tit.  Smuggling. 
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Tht  Pom  {mcfuA  lwr«  of  the  qopsiufipvers  ^  offioevf  of  t)ie  cmtpm^ 
^ctofTiiiKi  lUNler  a  peofJiy  of  the  fiir&iture  of  the  goods  (1).  A  mihr 
iMiSan.  inavjsioD  was  afterwards  made  with  rc^pvrd  to  Scotland  by  s  fls- 

tole  of  Queeo  Anne;  and  the  qiieen  was  empowered  to  hm 
commlasioDs  from  timo  to  time  out  of  the  couirt  of  Ejccfaeqner  gi 
3ootl|09d»  to  appoint  all  such  further  places,  porti,  inemben;,;f|d 
jcreeks  in  Scotland^  as  might  lawfully  be  ipade  for  landing  apd 
disdiaigingi  lading  or  sbippingi  goods  in  Scotland,  and  to  xk>* 
minate  to  what  fincient  and  bead  ports  those  places  shpuld  s|^' 
taia;  and  tb«  customer,  coUectoTr  (Comptroller,  imd  s^srdicri 
ware  to  reside  either  in  person  or  by  deputy  at  the  wpptM^ 
places,  for  entering,  pleariog,  and  passin^^  and  shipping  imddis- 
chaiyni^  vesieb  and  their  catgoes.    The  oommisrioDen  were 
also  lo  appoint  the  extent,  bounds,  and  limits  of  eyeiy  poity 
hay€«f  or  cr^k  in  Scotland,  so  that  t^e  privileges  of  ^fic^migbt 
be  ascertained ;  after  which  af^intment,.  the  new  ports,  inos* 
bass,  and  creeks  became  subject  to  the  sf^ne  reguliitioiis  usthoip 
appoiitfed  in  England  (2).    ^  late  statute  of  SB  Geo.  8.  c  11& 
Ims  made  it  lawful  for  the  commissioners  of  customs,  wheiHM 
andaolgiigastheymaydeeniitpropa^,  to  allow  nes^  prMv 
Jrom  Ireland  to  enter  inwards  bI  those  creeks,  hartx)uis,  or  bip 
sons  of  £>reat  Britain,  where  p  principal  coast-officer,  comptroUery 
fa  other  principal  officer  of  customs  has  been  appointed  sod 
staticmed  (S).  The  statute  SS  Car.  2.  ell.  with  the  same  object 
aa  the  acts  of  parliament  to  which  we  have  already  alluded,  cos* 
tained  provisions  for  making  a  new  quay  or  wharf  from  Londos 
bridge  tothe  Temple,  of  the  breadth  of  40  feet(4);  and  thisact 
nade  it  lawful  for  any  person  to  lade  or  unlade  goods  at  SPJ 
of  these  wharfs  or  quays,  for  wharfage  apd  cranage;  sqd  th^ 
proprietors  and  persons  concerned  were  allowed  to  demand  sudi 
ratesand  no  other  as  should  fit>m  time  to  time  be  appointed  by 
his  migesty  in  council  (5).    Some  oth^  provisions  were  sla> 
n|ade  at  the  same  time  with  regard  to  Bridewell  dock,  wbicb  it 
is  matorid  to  mention.     For  the  convenience  of  trsd^  it  v^s 
exacted  that  the  channel  of  Bridewell  dock,  fit>m  the  cbsanel  of 
the  river  Thames  to  Holbourn  bridge^  should  be  sunk  to  s  suffi- 
cient level  to  make  it  navigable;  the  ground  set  out  for  the 
breadth  of  the  channd  and  of  the  wharfe  on  each  side  not  beiiig 
less  in  breadth  than  100  feet,  nor  more  than  130.    And  tbe  line 
of  the  channel^  and  the  wharfs  and  levels  thereof  tcgeAer  with 

(1)  13&  J4Car.2.  «.ll.  8.14.         (4)  22Car.2.  c  11.  s.45.  Pope» 

(2)  6  Aon.  C.28.  s.  18.  tit.  10. 

(3)  And  see  66  Geo.  3.  c.  93.  (5;  22  Car.  2.  c.  1 1.  5. 46. 
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the  cranes  and  stftirs,  were  \o  be  iMc^rtained  by  tbe  lot4  mayor  The  Vmt 
end  court  of  aldermen^  with  his  ipajesty's  approbation^  and  9et  ^^^^^ 
out  by  the  surveyors^  accordinj^yi  ^at  or  before  the  first  of  May  Loading. 
then  next;  and  all  the  wharf  ground  on  each  side  of  the  river 
was  enjoined  tp  be  kept  opep  and  at  large,  without  any  diyisioix  or 
separation^  and  each  person's  prc^rty  therein  to  be  distinguish- 
ed only  by  denter  stones  in  the  pavement  It  was  also  provided; 
that  no  iLghter-boat  or  vessel  should  lie  before  these  quays  or 
wharfe  longer  than  was  necessary  for  lading  or  unlading  the 
goods^  without  the  consent  of  the  wharfingers  or  proprietors; 
but  that  every  person  should  be  allowed  to  land  goods  at  any  of 
the  wharfs  or  quays  within  the  intended  channel^  the  piropnetor 
or  wharfinger  demanding  only  such  rates  as  should  be  appointed 
by  his  majesty^  with  t)ie  advice  of  his  privy  council;  in  addition 
U>whi<A)i,  reasonable  rates  for  tolls  and  other  profits  arising  by 
tifae  navigation  of  the  channel>  were  to  be  appointed  by  the  lord 
mayor  and  ^urt  pf  aldermen,  with  the  approbation  of  the  ba- 
rons of  t^e  exchequer,  or  two  or  more  of  them ;  and  thes^  tollf 
or  prpi^  were  vested  in  the  mayor,  conimonalty^  and  citizens  of 
tlie  city  of  London,  for  the  preservation  pf  the  navigation  ax^d 
•Inices,  and  other  incident^}  expenses  (!}•  But  this  enactment 
did  not  annul  the  power  vested  ii^  the  crown  to  i^^int  commis* 
aion^rs  to  nominate  partiqular  places  to  be  quays  and  whar&  , 
within  the  city  of  London,  and  ^  declare  the  bounds  and  privi- 
leges of  that  port  and  the  other  ports  of  England,  nor  any  other 
powers  find  privileges  for  the  preservation  of  his  majesty's  revenue 
of  customs  collected  there  (2J.  The  East  India,  West  Indiaj, 
and  Ixmdon  docks,  are  declared  \egB^  quays  by  the  several  star, 
tutes  which  authorized  their  establishment  (9),  And  when  piU 
chards  or  other  fish  are  exported,  for  the  purpose  of  obtaining 
the  bounty,  the  conunissioners  of  excise  are  ^oopowered  to  au- 
t^iorize  them  to  be  exported  firom  such  convenient  place  as  they, 
shall  deeu) proper (4).  The  staL  Id  &  l4  Car.  2,  c.  IL  provides 
that  no  vessel  jarriving  fi'om  foreign  parts  *^  shall  be  above  three 
days  coming  from  (}rave$end  to  the  place  of  her  discharge 


(1)  22 Car.  2.  c.  U.  8.47.  but 
Bridewell  dock  and  Fleet  ditch 
were  in  part  filled  u[^  by  6  Geo«  2. 
0  22 

(2)  22  Car.  2*  c^  1 1 .  s.  84. 

(3)  Eastlndia  dock,  46  Geo.  3. 
c.  lis.  8-13.  West  India  dock» 
39  Geo.  3.  c.  69.  s.  85.  London 
docks*  39  &  40  Geo.  3.  c.  47.  8.73. 
ante,  558.  Pope,  238— 240.  The 
Rotherhithe  Comin.  Docks  are  not 


legal  quays ;  and  goods  cannot  be 
landed  or  loaded  there  without 
special  sufferance  of  commissioners 
of  customs  granted  for  that  pur- 
pose. 50  Geo.3.  C.207*  8.3.  Pope, 
tit.  241. 

^  (4)  39  Geo.  3.  c.  65.  s.  4.  Pope, 
tit.  10.  Where  see  also  statute 
28  £dw.  3.  c.  13*  agaiost  compel*- 
ling-  merchants  to  come  to  partir 
cular  ports. 
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The  Ports 
and  Places  of 
Diachaift  and 
Loading* 


idty,  Of  the 
Timea  prt- 
acribed  for 
loading  and 
diichairging 
ye«ela.(4} 


within  the  Thamesy  without  touching  or  staying  at  any  wharf, 
quay,  or  place  adjoining  to  either  shore  between  Gravesend  aod 
Chester's  quay,  unless  apparently  hindered  by  contrary  winds,  drait 
of  water,  or  other  just  impediment,  to  be  allowed  of  by  die  per- 
sons appointed  for  managing  the  customs,  the  collectors  inward, 
or  other  principal  officers."  And  in  all  out-ports  and  members, 
the  vessel  must  come  directly  up  to  the  place  of  unlading  and 
making  entry,  so  far  as  the  condition  of  the  port  requires  and 
will  admit,  under  the  penalty  of  forfeiting  i^lOO  (1).  Goods 
may  be  laden  or  discharged  at  other  places  besides  the  legal 
quays,  on  a  sufferance  being  granted  for  that  purpose  by  the 
commissioners  of  customs  (2) ;  but  if  goods  be  improperly  ship- 
ped without  a  sufferance,  they  are  forfeited.  (S) 

'  2dly.  The  regulations  of  the  revenue  also  require  that  the 
goods  should  be  laden  and  discharged  at  particular  times.    The 
statute  of  Elizabeth  already  alluded  to,  when  it  confined  i^lpo^ 
tation  and  exportation  to  the  legal  quays^  also  imposed  restric- 
tions in  point  of  time  (5).'     According  to  this  act>  merchandize 
can  only  be  discharged  and  laden  in  the  day-light,  between  sun- 
rise and  sunset,  firom  the  first  of  March  until  the  last  day  of 
September,  and  between  the  hours  of  seven  in  the  morning 
and  four  in  the  afternoon  from  the  last  day  of  September  nntil 
the  first  of  March.     A  penalty  of  j^lOO  is  incurred  by  a  breach 
of  this    law,   and    the   goods-  are    forfeited   (6).     However, 
the  commissioners  of  the   treasury   are   authorized  by  hter 
statutes,  whenever   they  deem  it  *  expedient  for  the  acconuno- 
dation  of  the   revenue^  and    the  security  of   trade,  to  alter 
the   hours  during  which  the  officers,   clerks,   or   otlier  per- 
sons employed  in  the  service  of  the  customs  at  any  port  of 
Great  Britain  are  required  bylaw  to  attend  in  the  execu^'on 
of  the  duties  of  their  respective  offices,  and  to  regulate  an« 
direct  the  attendance  of  every  such  officer,  clerk,  or  other  per- 
son so  employed,  in ,  such  manner,  and  during  such  times,  and 
at  such  places  as  the  conunissioners  think  right  in  regard  to 
the  public  service  (7).     Another  qualification  is  also  ingrafted  on 
the  statute  of  Eliz.  by  the  act  57  Geo.  S. .  c.  1 16.  s.  2.  which  pro- 
vides that  it  shall  be  lawful  for  any  person  to  receive  or  take  on 
board,  at  any  time  before  and  until  sunset,  from  the  30th  of 


(!)  13  &  14  Car. 2.  c.  11.  8.2. 

(2)  13&14Car.2.  c.ll.  s.  14. 
50  Geo.  3.  c.  207.  s.3.  Loc.  &  Per. 

(3)  Baker  v.  Liscoe,  7  Term 
Rep.  171.  28  vol.  Mr.  Justice 
Ashurst's  paper  tooks,  74.  MS: 


(4)  See  division  of  the  sul^ect, 
ante  692.  725. 

(5)  lEliz.  c.ll.  s. 2. 

(6)  1  Eli2.  c.ll.  s.3. 

(7)  47  Geo.  3.    sess.  I.  c.5l 
8.8.     56  Geo.  3.  c.35.  s.2. 
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-Sqitember  to  the  1st  of  March  in  each  year,  into  any  vessel  The  Times  for 

bound  to  parts  beyond  the  seas,  any  goods  which  may  be  law-  awcharging 

fully  exported,  and  which  have  been  put  off  or  waterbome  from  VeawU. 

any  quays  in  the  port  of  London  according  to  law,  within  the 

l^al  hours  for  putting  off  the  same  (1).      These  provisions 

respect  the  time  at  which  the  cargo  may  be  either  discharged  ^ 

or  laden  on  board.     According  to  the  modem  practice,  the 

hours  during  which  goods  may  be  landed  and  shipped  vary  at 

many  ports,  and  sometimes  at  the  same  port,  as  at  the  several 

docks  iu  and  near  London.  (2) 

'  Sdly.  We  will  proceed  to  consider  the  miznifest  which  is  re-  jdly,  Of  the 
quired  to  accompany  the  vessel.    The  manifest  is  a  written  do^  ***  ^^^ 

cument  containing  die  particulars  of  the  ship  and  cargo.  The 
manifest  on  importation  will  be  first  considered,  and  then  the 
manifest  on  exportation.  In  considering  the  first  division, 
we  shall  have  occasion  to  inquire,  Ist^  into  the  statutes  which 
require  a  maniiest  in  respect  of  goods  in  genei^l,  on  their 
being. imported;  2d,  the  manifest  in  respect  of  wine;  dd,  in 
respect  of  tobacco ;  4tb,  the  manifests  of  ships  clearing  out  firom 
the  colonies ;  5th,  the  manifest  of  the  crew  in  the  West  India 
trade ;  lastly,  we  shall  consider  the  mode  in  which  the  ]|)lodtic- 
tiop  of  the  manifest  may  be  enforced ;  the  consequences  of  goods  ' 
being  imported  without  a  manifest,  and  of  the  manifest  not 
agreeing  with  the  report  Afterwards  we  shall  consider  the 
manifest  on  exportation. 

The  statute  26  Geo.  S.  Ci  40.  (4>)  provides  that  no  goods  shall 
be  imported  into  Great  Britain  in  a  British  vessel,  without 
a  manifest  or  content  in  writing,  signed  by  the  master,  containing 
the  names  of  the  places  where  the  goods  shall  have  been  laden, 
the  name  and  built  of  the  vessel,  and  the  true  admeasurement 
or  tonnage  thereof,  according  to  the  register,  together  with  the 
christian  name  and  surname  of  the  master,  and  the  place  to 
which  the  vessel  belongs,  and  a  correct  and  particular  account  . 
of  all  the  cargo,  and  of  all  packages  of  goods  so  laden-  or 
tal^en  on  board,  and  of  the  particulars  of  the  cargo  which  is 
stowed  loose,  and  of  the  following  particulars,  in  words  at 
length ;  that  is  to  say,  the  respective  numbers  of  the  packages, 
with  a  particular  description  thereof,  whether   leaguer,  pipe, 

(1)  57Geo.3.  c.  116.  8.2.  Pope,         (3)  Sec  division  of  the  subject, 
tit.  10.  note  b.  ante,  ^^2.  725. 

(2)  Tope,  tiL  10.  (4)  And  see  before  this  act  13 

&  14  Car.  2.  c.  11.  s.3. 
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butt)  puncbeoDf  hogshead,  barrel,  or  other  casl^  or  packagi^ 
describing  such  other  cask  or  package  by  its  usual  or  ordjnaiy 
uamej  or  whether  case,  bal%  pack,  trusi,  chest,  box,  boodle  or 
other  package;  or  by  such  other  name  or  deacriptiou  as  die 
same  is  usually  called  or  knowu  (1).    In  an  order  issued  by  die 
commissioners  of  customs  dated  the  gQth  February  1816,  it  is 
stated  that  it  had  been  represented  to  the  commissioners  that 
the  masters  of  British  vessels  altering  inwards  from  Senegd 
and  othar  British  settlements  on  the  coast  of  Africa  had  not 
been  required  to  produce  a  manifest  or  content  of  the  cargo^ 
agreeably  to  the  26  Oeo.  S.  c  40. ;  but  as  thb  practice  had  not 
been  sanctioped  by  any  authority  of  the  lords  of  treasury  or 
of  the  board  of  customs,  the  commissioiiers  gave  notice  dist 
i^  after  the  esipiration  of  nine  months  from  the  20th  of  Februaiy, 
aoj  goods  sbcmld  be  imported  iq  a  British  ship  fixMn  any  part  of 
Africa,  without  the  manifest  or  content  in  writing  as  required  hf 
the  act,  the  master  of  the  importing  vessel  would  be  prosecuted 
for  the  penalty  as  the  law  directs  (2).    A  sunilar  relaxatioo  of 
practice  had  also  taken  place  with  r^garfl  to  requiring  the  anr 
aertion  of  the  marks  and  numbers  on  hcgsheads  of  sugar  im* 
ported  from  the  West  Indies,  in  the  manifests  produced  by  Ike 
mastey  of  the  importing  vessels,  and  also  in  the  reports  of  tbeir 
cargoes ;  but  it  i^peara  that  the  insertion  of  these  particulsn 
in  both  documents  is  required  by  the  13  &  14  Car.  2.  ell.  (S) 
and  26  Geo*  S.  c  60*  and  therefore  cannot  be  diapeosed  with.  It 
is  also  eqpecially  provided  for  in  the  ordinary  fiorm  of  the  uMster'i 
rqx>rts  (4).     An  important  and  considerate  r^rulation  has  been 
lately  made  by  the  board  of  treasury  with^  reguti  to  the  open- 
lion  of  the  26  Geo.  S.  c.  40.,  directing  that  i^  upon  the  deliveiy 
of  the  cargoes  of  vessels,  it   shall  appear  that  any  paeksgos 
which  may  be  erroneously  marked  do  in  substance  and  contents 
correspond  with  the  report  and  the  manifest,  neither  the  goodi 
nor  vessels  shall  be  deemed  liable  to  seizure  by  the  officers  d 
customs  on  account  of  such  an  error.  (5) 

The  manifest  on  the  importation  of  wine  is  regulated  by 
special  provisions  in  the  statute  26  Geo.  S.  c  40.  llie  statute 
requires  that  no  wine  of  any  sort  shall  be  imported  into  Grest 
Britain  from  any  place  not  belonging  to  or  under  the  dominioo 
of  the  crown  of  Great  Britain  in  any  vessel  without  a  jnanifes^ 

(3)  J3&14Car.2.c.Il.s.lO. 

(4)  Order  of  tlic  bwd  of  cus- 
toms, dated  4lh  December  1813- 
Pope,  tit.  9.    rule  3.  noteb. 

(5)  Fope,  tit.  9.  in  notes. 


(1)  See  form  of  manifest,  Ap- 
pendix. 

(2)  Pope,  tit.  9.  rnle  3.  note. 
Faith  V.  Pearson,  6  TauuL  439: 
440—442. 


d.  Id,]    the  Diaies  qfCmtoms  and  Excite,  4«.  TSS 

s]|(ii^  by  the  master  before  tke  clduring  or  depftrture  of  tlie  or  the  '^ 
veMel  from  each  place  ifliere  the  mine  waft  la^to  oti  board,  con-  ^"''^^* 
taifiing  the  names  of  the  placets  of  lading,  the  narne  stnd  biiilt  * 
of  the  vessel,  and  the  true  admeasurement  tod  t^nnage^  to- 
gether with  the  names  of  the  master,  the  place  to  which  the 
vessel  belongs,  and  a  particular  account  of  the  quantity  of  wine, 
distinguishing  the  quantity  of  each  sort,  and  the  marks  on  the 
packages,  and,  if  known,  the  names  of  the  consignees,  and  also 
in  words  at  length  the  numbers  on  the  packages,  with  a  parti- 
cular description  of  them ;  a|id  this  manifest  is  required  in  ad- ' 
dition  to  all  such  certificates  and  other  documents  which  the 
law  required  to  accompany  the  goods  at  the  time  of  passing  the 
26  Geo.  8.  c.  40.  tiowever,  in  practice^  after  the  passing  of  the 
26  Geo.  3.,  wines  were  frequently  imported  from  places  not 
under  the  dominion  of  the  crown  of  Great  Britain,  without 
being  accompanied  by  the  manifests  directed  by  the  act.  And 
after  the  passing  of  the  54  Geo.  S.  c«  36.  wines  were  also  im- 
ported from  the  East  Indies  and  the  Cape  of  Good  Hope  with-* 
out  being  manifested  as  required  by  that  statntel  But  the  com- 
missiiHiers  of  th^  customs  gave  notice,  on  the  lltfaDecember  1817, 
that  if  any  wine  should  be  imported  from  a  place  not  belonging 
to  the  crown  of  Gf^  Britai% .  after  the  expiration  of  three 
months  from  that  day,  wttbout  the  manifest  required  by  the 
26  Qeo*  8.,  such  wine  would  not  be  admitted  to  entry;,  and  if„ 
after  six  months  time  from  that  day^  wine  imported  from  the 
East  Indies  and  the  Cape  of  Good  Hope  should  not  be  manifested 
as  required  by  the  statute  64$  G*  8.  c  S6^  it  would  be  seized  and 
prosecuted  according  to  the  directioos  of  thatstatnte  (I).  When 
wine  is  imported  from  fi>Deign  parts  not  subject  to  the  crown  of 
England^  the  master  is  required,  before  his  departure  fixnn  the 
place  where  the  wine  is  laden  on  board,  to  verify  upon  oath  the 
truth  of  the  manifest  before  the  British  consul  or  other  chief 
British  officer,  if  there  be  any  such  resident  at  or  near  the  place 
where  the  wine  is  taken .  on  board.  (2) 

The  manifest  in  regard  to  tobacco^  is  regulated  by  the  statutes  ToImico» 
47  Geo.  S.  sess.  1.  c.  25.  s.  2.  (3),  and  29  Geo.  8.  c.  68.  (4-),  ^*^*^**- 
and  differs  according  to  the  place  from  whence  the  tobacco  is 
imported  (5).     The  manifest  in  reject  to  goods  coming  from 
the  East  Indies,  the  Cape  of  Good  Hope,  and  St  Helena,  has 

(1)  Pope,  tit.  9.  rule  4.  note.  (5)  See  53  Geo.  3.  c.  155.  s.  M. 

(2)  26  060.3.  c.4e.  8.4.  54  Geo.  3.  c.36.  s.3,  4;  5,  6,  8/ 

(3)  Pope>  tit.  79.    '  14.  as  to  the  Cape  and  St.  Heleaa» 

(4)  See  8. 16»  17,  IS,  19,  20,  54Geo.a.  c.36. 8.9. 10. 12.  Pope, 
26.  ante.  Importation.  Liaw  of  Customa,  lit.  90. 
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Of  tKe  been  also  made  the  subject  of  special  provisions,  the  general. 

features  of  which  are  similar  to  those  that  prevail  with  respect 
to  other  goods,  though  they  difier  in  points  of  minor  importance, 
which  it  is  not  considered  necessary  to  detail  at  large. 

Maiufiett  of  Ship      Before  a  vessel  can  be  cleared  out  for  Great  Britain  with  any 

clearing  out  firam  ^      ^  ' 

ColoBiet.  goods  whatever  from  any  of  the  British  colonies  or  territories, 

die  master  is  required  to  deliver  the  manifest  to  the  collector  of 
the  customs,  if  there  be  such  an  officer  at  the  place,  and  if  there 
be  not,  then  to  the  chief  officer  of  customs,  and  when  there  is 
.  no  such  officer,  to  the  principal  officer  or  magistrate,  or  some 
person  appointed  by  him,  resident  at  or  nearest  to  such  place, 
who  is  then  to  cause  a  duplicate  of  it  to  be  made,  and  indorse 
his  name,  and  the  date  when  it  was  produced  to  him,  on  the 
original  manifest,  and  return  it  to  the  master  on  or  before  the 
clearing  of  the  vessel,  and,  upon  the  clearing,  immediately  to 
transmit  the  copy  under  his  hand  and  seal  to  the  collector  or 
comptroller  at  the  port  to  which  she  is  consigned  and  to  which 
the  manifest  refers.  (1) 


Manifett  of 
Creir. 


Production  of 
Mauifeat  to 
OflScer,  and 
Consequence  of 
Non  production. 


Berides  the  manifest  of  the  ship  and  cargo,  a  manliest  or  list 
of  the  crew  is  also  required  to  be  produced  in  the  West  India 
trade,  after  the  ship's  arrival  out  at  any  of  the  plantations  as 
well  as  after  it  has  arrived  at  home  in  a  port  of  Great  Britain. 
The  master  of  every  merchant  ship  trading  to  the  plantations  is 
required  by  law,  within  ten  days  after  his  arrivsd  out  at  any 
port  in  the  plantations,  and  also  within  ten  days  after  his  arri- 
val home  at  any  port  in  Great  Britain,  to  deliver  vspon  oath,  to 
be  made  before  the  collector  or  comptroller,  an  exact  description 
of  all  the  crew  on  board  the  ship  at  the  time  of  clearing  out 
from  the  port  in  Great  Britain,    and   also   of  the  crew  on 
board  at  the  time  when  she  arrived  in  the  plantations,  and 
an  exact  deiscription  of  every  seaman  or  other  person  who 
has  deserted  from  the  ship,  or  died  during  the  voyage,  and 
also  a  true  account    of  the  wages  due  to  each  person  so 
dying  at  the  time  of  his  death;  and  eveiy  master  omitting, 
neglecting,  or  refusing  so  to  do,  shall  for  every  such  offence, 
forfeit  £SOi  and  this  list  is  to  be  open  to  the  inspection  of  every . 
master  of  a  ship  or  other  person  who  may  think  fit  to  require 
it  from  time  to  time.  (2) 

Lasdy,  with  respect  to  the  manifest  on  importation,  we  have 
to  consider  the  mode,  in  which  {tie production  of  it  may. he  en- 


(1)  26Geo.3.  c.40.  S.3.  Faith 
V.  Pearson,  6  Taunt.  440. 442.   . 


(2)  37  Geo.  3.  c.  73.  s.  5. 
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foroed ;  the  consequences  of  not  prodacing  it,  or  of  goods  being  Production  of 
imponed  without  a  manifest,  or  of  the  manifest  not'agreeing     f 
witfi    the   report.   *  The    master  of  a  vessel  imjjorting  goods 
may  be  required^  when  he  arriyes  within  Jour  leagues  of  the 
coasts  to  produce  his  manifest  to  any  officer  of  customs  that 
first  comes  on  boards  for  his  examination,  and  is  bound  to  deliver 
to  the  officer  a  true  copy,  (which  must  be  provided  and  sub- 
scribed by  the  master) ;  the  officer  to  whom  the  original  manifest 
has  been  so  produced  will  certify  the  production  on  the  back, 
together  with  the  day  and  year  on  which  it  was  produced  and 
the  copy  delivered  to  him ;  and  will  also  certify  on  the  back  of 
the  copy  the  day  and  year  on  which  that  was  produced,  and 
must  forthwith  transmit  the  copy  to  the  respective  collectors  and 
controllers  of  the  ports  to  which  the  goods  are  stated  in  the    . 
manifest  to  be  consigned.     The  master  must  klso  in  like  man- 
ner produce  the  manifest  to  the  officer  who  comes  on  board  the 
vessel  upon  her  arrival  mthin  the  limits  of  any  port  of  Great        , 
Britain  in  which  the  cargo  or  any  part  of  it  is  intended  to  be 
discharged,  and  must  also  deliver  to  him  a  true  copy,  which  is 
also  to  be  provided  and  subscribed  by  the  master :  the  produc- 
tion of  which  manifest  and  the  delivery  of  the  copy  must  also 
be  certified  to  have  been  so  produced  and  delivered  by  the 
officer  of  customs  who  first  comes  on  board  the  vessel  on  her 
arrival  within  the  limits  of  any  such  port^  upon  the  back  of  the 
original  manifest,  with  the  particular  day  and  year  and  the  time 
wh6n  it  was  produced  to  the  officer  and  when  he  received  the 
copy ;  and  the  officer  is  also  required  forthwith  to  transmit  the 
'  copy  of  the  manifest  to  the  collector  and  controller  of  the  port; 
The  statute,  however,  does  not  require  of  the  master  more  than  ' 
the  delivery  of  one  copy  of  the  manifest  to  the  officer  who  first' 
comes  on  board  within  four  leagues  of  the  coast,  and  not  to  any 
other  who  may  afterwards  come  on  board  within  that  distance ; 
and  the  delivery  of  one  other  copy  to  the  officer  that  may  first 
come  on  board  within  the  limits  of  a  port,  and  not  to  any  other 
who  may  afterwards  come  on  board  within  those  limits,  if  the 
master  can  produce  to  such  officer  his  manifest,  with  a  certificate 
on  the  back;  provided  that  if  the  manifest  which  is  required  to 
be  delivered  up  to  the  collector  and  controller  of  the  port  where 
the  vessel  arrives,  contains  an  account  of  goods  not  to  be  landed 
there,  but  consigned  to  some  other  place  in  Great  Britain^  the 
collector  and  controller  must  certify  upon  the.  manifest,  under 
their  hands,  such  part  of  the  cargo  as  shall  there  have  been  deli- 
vered, and  shall  then  deliver  back  the  original  manifest  to  the. 


^ 


7M  QfHHe  Law  and  PracHce  rettohtg  tb    [Ch.  IdL 

* 

ProAacikiii  of     TtmMc  cf  the  TesAely  mid  so  iti  like  liiaiiii^  as  ofteh  6s  the  e^ 
Manifctc.  ^n  j^q^ip^  ^nj)  ^  ^^j^}  arrives  ^t  her  lait  place  of  db- 

dlarge  (1).  If  the  muBfef  of  a  ship  whiiih  is  bound,  nith  her 
cargo,  to  any  ptace  iti  Gf€at  Britiiin,  do  not,  upoit  his  anrinl 
widiin  Jthe  limits  of  a  port,  of  within  four  l^aglies  of  the  cott^ 
produce  the  manifest  to  the  officer  of  custpms  on  demand,  and 
give  a  copy  to  the  ofltcer  Who  firet  ooittes  oH  bbUrd,  or  do  not 
gire  M  account  of  the  destination  df  fhe  tessel,  of  if  he  give  s 
ftlse  account  in  onter  to  evade  the  production  of  the  manifest, 
he  will  forfeit  a  sum  equal  to  double  the  value  of  the  goods, 
together  with  the  full  duties  payable  on  them ;  add  if  the  (Acer 
irst  coming  on  Itoard  shall  neglect  or  refuse  to  certify  on  the 
hade  of  the  manifest  that  the  same  has  been  produced  arid  Ae 
eopy  delivered^  he  wQl  forfeit  the  sUm  of  £100.  (2) 

ComtquMOM  of      The  master  of  the  vessel  i<  the  person  <m  wboiki  die  law  iis- 
J^ji^'^    poses  the  duty  of  being  possest^ed  of  the  manifest.    Kanygwid* 

be  imported  in  aBritish  shipwiAout  amanifett^ornot  described 
in  the  manifest,  or  not  agreeing  witfa  it;  or  if  wkie  bd  inpoHed 
by  any  such  vessel  without  a  manifest  verified  as  required  bylaw; 
the  master  is  liable  to  forfeit  a  sum'of  money  ^nal  tb  doubktto 
value  of  the  goods,  together  with  the  ftdl  dutiea  payable  oa  the 
same  (S).  But  these  penalties  are  repeided  with  xtssptct  to  godlb 
coming  from  a  place  within  the  limits  of  dke  diarter  of  the  East 
India  company,  by  the  statute  54  Geo.  3.  c  96*  s.  15.;  and  by 
another  section  of  the  flct,  goods  fr<*n  sudi  <  place  widioot  s 
manifest  are  forfeited,  and  mdy  be  adied  by  die  <iftcers  of  die 
customs^  notwithstanding  the  goods  nuiy  have  been  induded  in 
the  report  of  the  ship,;  and  the  master  is  liable  to  faiiA  die 
sum  of  4^80  %  ev^  paekl^  so  im(iorted»  (4) 

llie  master  of  a  vessel  importing  goods  must  make  sn  eotrf 
or  report  (£)  on  oath  at  the  custom-house ;  and  he  is  liable  to 
penalties  if  the  manifest  should  not  agree  with  his  rqwrt  The 
statute  26  Geo.  9.  c.  40.  provides  that  the  master  of  a  vessel  in 
which  goods  shall  be  imported  as  directed  by  the  act,  shall,  within 
S4  hours  after  the  arrival  of  the  vessel  at  sudi  plaices  as  shall  be 
appointed  for  that  purpose  by  the  commissioners  of  customs  in 
England  or  Scotland,  make  entry  upon  oath  of  the  built,  ba^ 
then,  contents,  and  lading  of  ihe  vessel^  with  the  psrticaitf 

(1)  26Qt6.S.  C.40;  8.<r.  (9)  28Ce6.3.  c40.  8.5. 

(2)  26 Oeo.3.  c 40.  a. 7. ;  and  (4)  54 Oeo;3;  &36.  s.  12. 
see  Faith  v«  Pearsout    6  Taant.  (5)  See  as  to  dm  reportsoa 
440.  442.  entry,  post,  738,  &c. 
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marks,  numbers^  and  contents  of  every  parcel  of  goods  then  laden  Repon  on   .    * 
on  boards  to  the  best  of  his  knowledge  and  belief,  and  do  and  per- 
form every  act  and  thing  in  relation  thereto  before  the  customer, 
collector,  or  other  chief  officer  of  customs  of  the  port,  openly  ia 
the  custom-house  at  the  port,  in  the  manner  directed  and  re- 
quired by  the  13  &  li  Car.  2.  c.  11.(1),  under  the  penalty  of 
^^100.    And  when  the  master  so  makes  his  report  or  entry  upon 
oath  at  the  custom-house,    he  must  deliver  the  manifest  td 
the  collector  or  other  chief  officer  of  the  customs,  under  the 
penalty  of  ^200.    If  a  package  which  has  been  reported  by 
the  master  is  wanting,  and  not  found  on  board  the  ship  in  con«p 
formity  to  the  report;  or  if  the  goods  reported  do  not  agree 
with  the  manifest ;  or  if  either  the  report  or  manifest  does  not 
agree  with  the  cargo  found  on  board ;  the  master  is  liable  to 
forfeit  ^200.     But  when  the  goods  are  imported  without. a 
manifest,  or  when  the  manifest  does  not  agree  with  the  report^ 
or  is  defaced  or  incoiTect,  or  does  not  agree  with  the  goods  on 
board,  the  penalties  will  not  be  incurred,  if  it  can  be  made  to 
appear  to  the  satbfaction  of  the  commissioners  of  the  customs 
that  the  cai*go  imported  was  wholly  taken  on  board  in  foreign 
parts  (the  particular  places  being  named)«  and  that  no  pari  of 
the  cargo  has  been  unshipped  since  it  was  taken  on  board,  and 
that  the  manifest  has  been  lost  or  mislaid  without  fraud  or  coU 
lusion,  or  that  it  was .  defaced  by  accident,  or  incorrect  by  mis- 
take :  provided,  that  when  any  go€xls  are  taken  on  board  in  a 
foreign  port  destined  to  Great  Britain,  after  the  manifest  has 
been  attested  as  directed  by  the  26  Geo.  3.  the  master  shall 
make  out  and  sign  a  separate  manifest  of  all  such  goods  as  shall 
be  taken  on  board;  which  manifest  will  be  subject  to  every  pro« 
vision  contained  in  the  act  which  the  regular  attested  'manifest  is 
subject  to;  and  the  penalties  inflicted  by  the  act  will  not  be  in«* 
curr^d,  if  ^he  urgent  necessity  of  taking  the  goods  on  board  is 
established  to  the  satisfaction  of  the  commissioners  of  the  cus- 
toms. (2) 

TThe  manifest  on  exportation  appears  to  be  of  older  date,  than  ^^  ^j^^  Manifei 
that  required  on  importatiop.     The  statute  1 3  &  14  Car.  2.  c.  11.  on  Eipom- 
provides,  that  before  the  master  shall  depart  with  his  vessel  out  ^*°"*  ^^^ 

of  port,  be  shall  deliver  to  the  customer,  or  collector  and  con- 

^  ■       ■    ■  I  ..  ,  ■     ■  . ,  ■         ■  1 1  III  p 

(1)  26  Geo.  3.  c.  40.  s.  1 1 .  or  within  four  leaigues  of  the  coast. 

(2)  26  Geo.  3.  c.  40.  s.  12.  and     Pope,  tit.  9. 

see  8.  ]  3.     Penalty  for  masters  al-         (3)  See  division  of  the  subject, 
lowing  goods  to  be  thrown  q?er«    ante,  692.  72u.    . 
board  i^ter  production  of  manifest, 
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troUerj  a  content  in  writing  under  his  hand,  of  the  namn  d 
every  merchant  and  other  person  who  shall  have  laden  any  goodi 
on  board,  with  the  marks  and  number  of  the  merchandize;  and 
shall  publicly  in  the  open  custom-house  answer  upon  oath  aD 
such  questions  as  shall  be  put  to  him  concerning  the  goods, 
under  a  penalty  of  jf  100  (1).  And  a  statute  of  the  17Geo.5. 
c  41.  requires  that  when  any  British  or  Irish  vessel  shall  saQ 
from  Great  Britain  or  Ireland,  or  any  other  part  of  his  mqeSCjfs 
dominions,  to  any  port  in  the  Baltic  for  which  a  British  ixmsui 
is  appointed,  the  master  shall  deliver  to  the  consul  or  his  deputy^ 
within  ten  days  after  his  arrival,  a  true  manifest  in  writing  upon 
oath,  specifying  the  particulars  of  the  whole  vessel,  with  the 
marks  and  numbers  of  packages,  if  delivered  there,  or  of  sodi 
part  as  shall  be  delivered,  together  with  the  name  of  the  oon- 
aignee  ,*  and  if  the  manifest  be  not  delivered,  the  consul  is  tit- 
thorized  to  detain  the  clearance  outwards  of  the  vessel,  and  not 
to  deliver  any  passport,  dispatch,  or  bill  of  health  for  such  res* 
ael  (2).  Ships  sailing  to  the  ports  of  Denmark,  Norway,  and 
Archangel,  and  their  dependencies,  are  now  under  the  operatioa 
of  the  same  laws  as  those  which  formerly  r^ulated  the  manifeti 
of  ships  trading  to  the  Baltic  (3).  Masters  of  British  vessels 
trading  to  or  from  places  in  the  Portuguese  dominions  in  South 
America,  and  unloading  or  delivering  the  vessel  or  any  part  of 
the  cargo  there,  are  required,  within  48  days  after  die  arrival  d 
the  vessel,  ■  to  deliver  to  the  consuls,  or  persons  audiorizedby 
them  for  that  purpose,  a  true  manifest  in  writing,  upon  -oaAi 
specifying  the  particulars  of  the  whole  cargo  of  the  vessel  so  to 
be  unloaded  or  delivered,  or  of  such  part  as  shall  be  unloaded 
or  delivered  there,  and  to  whom  consigned ;  and  likewise  24  hoon 
before  the  masters  deliver  the  outward  clearance  or  passports  fo 
their  vessels,  they  shall  deliver  to  the  consuls  a  true  manifest  in 
writing  upon  oath,  specifying  the  particulars  of  the  caigo  ladA 
dbere,  which  onth  the  consul  is  required  to  administer  gratis  upon 
request.  (4) 

Th^  mastet^s  report^  or,  as  it  is  sometimes  called,  the  master's 
entry,  and  the  entry  made  by  the  merchant^  being  extremely 
analogous  to  each  other,  may  be  conveniently  ^considered  to- 
gether. On  importation,  the  master^s  report  precedes  the  mei^ 
chant's  entry ;  but  when  an  exportation  takes  place,  the  mer* 


(1)  13  &  14  Car.  2.  o.  11.  6,3. 
Canruthers  v.  Gray,  15  Bast,  35. 
<2)  17 Geo. 3-  c.41.  8.3. 
(3)  18  Geo.  3.  c.46.  8.2. 


(4)  64  Geo.  3.  c.l26.  ».3. 

(5)  See  dirision  of  the  8obje«» 
692,  &C.725. 
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chanf  8  entry  of  the  cargo  is,  generally  speaking,  the  first  step  in  Th«  Master's 
orderoftime.  Themastermeyalsoberequiredtomakeareportwhen  Mercbant"s 
the  ship  arrives  or  departs  in  balliist.  We  shall  therefore  consider,  ^Q^T- 
ist,  the  master's  report  with  regard  to  a  riiip  in  ballast :  2dly,  the 
iBaster's  report  invar^&  when  he  arrives  with  a  cargoy  and  the  mer- 
chant's entry  in  that  case :  Sdly,  the  master's  .report  outwards, 
and  the  merchant's  entry :  4thly,  those  provisions  that  are  the  same 
with  regard  to  theentryonimportatioh  andon  exportation :  5thly, 
the  mode  of  correcting  an  error  in  the  master's  report ;  die  prac* 
tice  with  regard  to  prime  and  post  entries;  the  method  of  pro- 
curing the  duties  to  be  returned  when  an  over-entry  has  been 
made,  and  of  changing  the  vessel  in  which  they  are  to  be  con  > 
v^ed,  by  means  of  a  transfer  entry :  6thly,  the  mode  in  whidi 
the  provisions  for  making  the  entry  at  the  custom  house,  and 
the  master's  reports,  are  enforced  by  the  legislature,  and  the 
penal  consequences  attached  to  not  making  a  due  entry.    - 

1.  The  report  of  the  master  of  a  vessel  arriving  or  depart-  Report  of  Ship 
ing  in  ballast  is  required  by  the  statute  24  Geo.  S.  sesa,  2.  c.  47*  ^^ 
It  directs  that  the  master  of  every  vessel  arriving  in  this  king- 
dom or  going  outwards  in  ballast  shall,  if  called  upon  by  the 
collector  or  comptroller  or  other  proper  officer  of  customs, 
make  a  just  and  true  report  of  such  vessel  both  inwards  and 
outwards,  and  answer  upon  oath  to  such  questions  relative  to 
the  voyage  and  navigation  of  the  vessel  as  shall  be  put  to  him 
by  the  officer  at  the  port,  harbour,  or  creek  where  be  shall 
arrive,  or  from  which  he  shall  depart,  under  a  penalty  of  jf  100* 
But  no  fees  are  to  be  exacted  on  account  of  this  report  (1) 

• 

9*  When  the  master  arrives  with  a  cargo,  he  must  proceed  Master's  Report 
to  the  custom-house,  and  make  his  report  on  oath  (2).  The  ^^"^  °^*'^  ' 
practice  is  said  to  be  for  the  ship's  broker,  when  the  vessel 
arrives  in  the  river,  to  take  an  exact  account  of  her  loading 
from  the  captain's  manifest,  and  report  it  at  the  custom-house, 
which  he  does  by  making  two  copies,  the  one  on  a  blank  sheet 
of  paper,  and  the  other  on  a  paper,  with  the  oath  to  be  taken 
by  the  master  of  the  ship  printed  on  it,  given  by  the  clerk  of 
the  ships'  entries  at  the  custom-house.  The  collector  inwards, 
or  his  deputy,  who,  it  is  said,  attends  in  the  Long  Room,  admi- 
nisters the  oath  to  the  master  in  a  prescribed  form  (S).    The 

'^  — , — .,. 

.    (1)  24  Geo.  3.    sess.  2.    c.  47.  Montef.  Diet.  Com.  tit.  Customs, 

s*  26.  Inwards.  Postleth w.  tit.  Prac.  Bus, 

(2)  1  ^lis.  c.  1 1 .  cited  infnu  of  custom-house,  placed  at  the  ehd 

(3)  See    forms,     post  Appen.  of  letter  A* 

3»8 
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The  Mift«r*f  broker,  after  correcdy  oopyiog  the  manifest  on  thes^  two  sheets 
^^1^^^^  of  paper,  goes  to  the  bench  officers  in  the  Long  Room  in  corn- 
Entry,  pany  with  the  master^  and  reads  the  two  manifi»ts  over  with  him ; 

the  master  retains  that  which  is  written  on  the  plain  sheet,  and 
the  other  with  the  printed  oath  must  be  returned  to  the  derk 
of  the  ships'  entries,  from  whom  it  was  received.  The  maatei 
is  then  examined  by  the  derk  concerning  the  ship,  and  the  msni- 
fest  is  sworn  to;  a  copy  is  taken  by  the  assistant  derk  of  the 
ship's  entries,  who,  it  is  said,  attends  the  board  with  his  parch- 
ment book,^  in  which  are  inaated  the  names  iX  the  ship  and 
master,  and  the  country  from  which  it  came,  in  order  that  the 
commissioners  may  appoint  such  a  landing  waiter  to  the  ship 
9B  the  contents  of  die  cargo  may  require  (1).  The  master's 
duty  in  making  the  report  is  imposed  upon  him  by  rarioos  sta- 
tutes. The  statute  1  Eliz.  c.  11.  prescribes  that  no  owner, 
master,  purser,  or  other  person  taking  charge  of  any  crayer, 
vessel,  or  bottom,  wherein  any  goods  (2)  shall  be  laden  or  brou^t 
fit>m  parts  beyond  the  sea,  or  the  realm  of  Scotland,  shall  dis- 
charge into  any  lighter  or  bottom,  and  lay  on  land  any  goods 
whatever,  before  he  has  signified  and  dedared  to  the  customer 
or  other  officer  of  the  port,  haven,  or  creek  at  which  he  shidl 
arrive,  the  names  of  every  of  the  merchants  or  laders,  and  shall 
have  truly  answered  to  such  questions  and  interrogatories  touch- 
ing the  goods  laden  on  board,  as  shall  be  administered  to  him 
by  the  customer  or  other  officer  openly  in  the  custom-house,  or 
in  such  other  place  as  aforesaid,  upon  his  oath,  if  it  shall  be  re- 
qmred ;  and  in  default  of  his  complying  with  this  regulation,  he 
is  liable  to  a  penalty  of  jf  100  (S).  An  officer  belonging  \o  the 
custom-house,  who  becomes  acquainted  with  an  infring^nent  of 
this  statute,  and  conceals  it,  is  liable  to  a  penalty  of  ^'100.  (4) 
The  next  statute  which  imposes  on  the  master  tlie  obligation  of 
making  an  entry  on  importation,  is  the  13  &  H  Car.  % 
'  c,  11.,  which  requires  that  no  vessel  arriving  from  foreign 
parts  shall  be  above  three  days  coming  from  Graveseiul 
to  her  place  of  discharge  in  the  Thames,  without  touchiflg 
or  staying  at  any  wharf,  quay,  or  place  adjoining  to  either 
shore  between  Gravesend  and  Chester's  Key,  unless  apparently 

hindered  by  contrary  winds,  draught  of  water,  or  other  just  wn- 

t  — — — i "^ 

(I)  Montefiori,  Diet.  Com.  tit.  a  connected  view. 
Customs,  Inwards.  Rather  more  is         (2)  Except  fish  and  salt, 
stilted  in  the  text  than  relates  pe-        (S)  And  see  26  Geo.  3.  c.  w. 

ciiliarly  to  the  report,  that  ilic  b.  11.&  14. 
practical  f)art  of  the  biiaitiesA  might        (4)   1  Eliz.  c.  11.  s.7. 
be  better  explained  by  exhibiting 
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pediment,  to  be  allowed  by  one  of  the  principal  officers  of  the  The  Master's 
customs ;  and  when  she  arrives,  the  master  or  purser  must  ^Shim's 
make  an  entry  upon  oath  of  the  burthen,  contents,  and  lading  of  Entry. 
the  ship,  with  the  marks,  numbers,  qualities,  and  contents  of 
every  parcel  of  goods,  to  the  best  of  his  knowledge;  and  *  must 
also  declare  where  the  ship  took  in  her  lading,  in  wh«t  <9eiintyy 
she  was  built,  how  manned,  and  who  was  the  master  during  the 
voyage,  and  who  are  the  owners,  under  the  penalty  of  ^100.  (1) 
A  ^similar  dut^  is  also  imposed  on  the  master  by  the  86.  G.  9. 
c.  40. '  s.  11.,  .which  requires  him  to  make  the  report  within  94 
hours.  The  master  of  a  ship  of  war  also,  in  which  goods  are 
imported,  is  bound  not  to  allow  them  to  be  unloaded  before  he 
has  declared  in  writing  under  his  hand  to  the  proper  officer  of 
the  customs,  the  names  of  every  merehant  or  importer,  and  the 
number  and  marks,  and  quantity  and  quality  of  every  parcel  of 
goods,  to  the  best  of  his  knowledge,  and  has  answered  on  oath  to 
such  questions  as  ^hall  be  put  to  him  in  the  open  custom-house ; 
and  the  masters  of  such  vessels  will  be  liable  to  all  searches  and 
other  rules  which  merchant  ships  are  subject  to  by  the  usage  of 
hi»  majesty's  custom-house.(except  victualling  bills  and  entering)^ 
under  a  penalty  of  j^lOO;  and  upon  refusitig  to  make  such 
entries,  as  well  outwards  as  inwards,  the  officers  of  custom  t  may 
go  on  board  every  such  ship  of  war,  and  bring  into  his  majesty's 
storehouse  all  prohibited  or  uncustomed  goods  which  may  be 
found  on  board  the  ship.  (2) 

The  importer,  or  the  owner  ox  consignee  of  the  goods,  is  M«fcbaiit*f 
Required,  by  the  26  Geo.  8.  c.  40.  (an  act  to  which  we  formarly  ^'^  Inwarfi.* 
referred  in  considering  the  laws  relating  to  the  mai^est)  within 
twenty  days  after  the  master  has  made  his  report  or  entiy  upon 
batli,  in  the  manner  directed  by  the  act  (8),  or  after  the  expira* 
lion  of  the  time  within  which  he  is  required  by  law  to  do  so,  make 
a  due  entry  in  writing  in  the  usual  manner,  with  the  collector  or 
other  officer  of  customs,  of  all  the  goods  imported  by  him,  and 
pay  the  duties  in  ready  money  within  that  time.  In  default  of 
payment,  the  goods  are  to  be  conveyed  to  the  king's  warehouse 
at  the  custom-house;  and  aft;er  three  months  have  elapsed  with- 
out their  being  paid  for^  they  may  be  sold.    But  this  provision 

(1)  13 &  14  Car. 2.  c.  II.  s.2;        (2)  13 &  14 Car. 2.  c.  11.  8.3. 
and  see  also  26  Geo.  3.  c.  30.  s.  14.        (3)  Vide  ante,  731.  where  see 

ante,  731.  as  to  manifest.  As  to  ships  provision  as  to  report    agreeing 

from  Ireland  entering  creeks,  see  with  manifest ;  and  seo  5  Greo*  o* 

55Geo.3.  C.118.  56Geo.3,c.93.  c.43.  s.l. 
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The  Mmer*i  will  not  aathprize  the  sale  of  goods  which  may  be  lawiblly  en- 
M«^Vi  tered  and  warehoused  on  a  bond  being  given  for  payment  of  th^ 
^"y-  duties.  (1) 

All  goods  imported  into  Great  Britain,  and  intended  to  be  land- 
ed) (except  diamonds  and  bullion,  and  fresh  fish,  British  taken^ 
«Dd  imported  in  British  vessels ;  aW  also  except  turbots  aiul 
lobsters,  however  taken  or  imported;)  whether  they  are  liable 
to  duty  or  not,  must  be  regularly  entered  at  the  custom-house,  and 
landed  in  the  presence  of  the  proper  officers  (2),  who  are  re- 
quired to  examine  them^  and  not  deliver  them  out  of  their  casr* 
tody  until  they  have  taken  a  particular  account  of  the  quanti^ 
and  species  of  the  goods  (S).     Peark,  emeralds,  rubies,  and  all 
other  precious  stones  and  jewels  (except  diamonds)^  are  compre- 
hended in  this  law,,  and  must  be  regularly  enteved  at  the  cust(HD- 
house  and  landed  in  the  presence  of  the  proper  officer,  in  like 
manner  as  any  other  goods  on  which  custom  duties  are  grao^* 
ed  (4).     The  merchant  is  allowed  to  enter  and  land  his  goods  at 
any  time  within  20  days  from  the  day  of  the  master's  report  (5); 
but  he  is  generally  interested  in  making  an  early  entry,  as  ddaj 
renders  him  liable  to  the  payment  of  demurrage*     He  enters  die 
goods  firom  his  bill  ^  lading.     The  proper  course  is  said  to  be 
for  the  merchant  to  make  out  and  sign  six  bills  of  entry,  as  there 
are  six  cheeks^  and  a  bill  is  given  to  every  check ;  and  where 
there  is  a  scavage  duty  there  must  be  eight  bills  (6)^    One  most 
be  written  in  words  at  length,  and  is  called  the  warrant;  in  the 
other  bills  the  contents  may  be  expressed  in  figures.    Tlej  at 
all  delivered  U>  the  collector;  and  when  the  customs  have  been 
paid  to  him^  the  entry  is  read  out  with  the  warrant;  which  war- 
rant, it  is  sud  (7)»  is  taken  from  the  clerk  of  the  warrants  bj 
the  landing  waiter  i^ypointed  to  the  ship,  who  signs  an  order  for 
the  deliveiy  of  the  goods. 

Exportation  8.  The  r^pilations  with  respect  to  the  report  and  ^ntiy  on 

£^^  ^^        exportation,  are  very  similar  to  those  to  be  observed  on  importa- 

(1)  36  Geo.  3.    e.  40.     a.  14«    bills  are  spoken  of.    See  tit  Boar 
12  Ann.  stat.  2.  c.8.  a.  12.  nesa  of  Custom  House  placed  at 

(2)  See  farther  as  to  landing,  the  end  of  letter  A.,  and  confi- 
post,  762.  nued  through  the  dictionaiyat  tli« 

(3)  27  Geo.  3.  c.  13.  s.  12.  end  of  the  letters. 

(4)  43  Geo.  3.  c.  68.  s.  3.  (7)  Montefiori,  Met,  Com. ; »« 

(5)  26  Geo.  3.  c.  40.  a.  14.  see  Postletbwaite,  ut  aupm.    *^^ 

(6)  Montef.  tit.  Custom  House,  forma  of  entry  are  there  giren« 
In  Postlethwaite,  Diet.  Com.  five 
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tion  (1);  and  in  niany  instances^  the  provisions  with  respect  to  Th^UfMter*! 
both  are  contained  in  the  same  clause.  After  mentioning  the  mo^*^ 
enactments  with  regard  to  exportation  in  particular,  we  shall  Eouy. 
proceed  to  state  those  provisions  which  are  framed  in  terms  that 
apply  equally  to  importation  and  exportation.  The  statute 
IS  &  14  Car.  2.  ell.  enacts,  that  no  master  of  a  vessel,  bound 
Jbr  parts  beyond  the  sea^  or  for  Scotland,  shall  take  any  goods  on 
board  until  he  has  entered  the  ship  in  the  book  of  the  commis* 
sioners  or  controller  of  the  port  where  he  so  takes  them  in ;  tc^ 
gether  with  the  name  of  the  master,  the  burthen  of  the  vessel, 
the  number  of  her  guns  and  ammunition,  and  the  place  to  which 
she  is  about  to  sail.  Previously  to  his  departure,  the  same  sta- 
tute requires  that  he  shall  deliver  to  the  customer,  a  written 
content  of  the  names  of  every  merchant  and  other  person  wha 
may  have  laden  goods  on  board ;  and  also  the  marks  and  num- 
bers  of  the  goods  (2).  He  must  also  <answer  upon  oath  all  ques^ 
.  tions  put  to  him  about  the  goods ;  and  in  de&ult  of  his.  complying 
with'these  regulations,  he  is  liable  to  apenalty  of  j^lOO(d).  In. 
the  valuable  collection  of  the  laws  of  customs  and  excise  whicb 
has  been  lately  published,  a  list  is  given  of  the  goods  of  the 
production  or  manufacture  of  the  united  kingdom. which  are 
usually  exported  from  Great  Britain,  and  this  table  shows  ^  how 
such  articles*"  should  be  entered  at  the  custom-house  on  exporta^ 
tion^  and  indorsed  on  the  proper  documents.  In  making  the 
entry,  Irish  produce  and  manufactures  ought  to  be  specially 
distinguished  (4).    The  statute  8  Geo.  I.  c.  15.  s.9.   also  re* 

(1)  See  Montef.  Diet.  Com.  ti(.  ter  comes  to  clear.    When  the 

Customs,  Outwards.     When  the  master  comes,  the  cockets  for  all 

goods  are  ready,  the  bill  of  entry,  the'goods  on  board  m  ooHected 

which  is  a  description  of  them,  with  and  entered  in.  what  is*  caUed  a. 

the  name  of  the  ship». captain,  and  report  outwards^  upon  the  master'^ 

merchant,  is  taken  to  thie  custom-  declaring  the  cockets  to  contain,  a 

house.    There  must  be  five  er  six  true  account  of  his  whole  cargo. 

UUs  of  entry ;  and  when  the  dnties^  To  this  report  the  roaster  makes 

ba?e  been  paid,  a  joocket  is  delivers  oath  before  the  collector  and  eon- 

ed  certifying  that  fact,  &c.    The  troller,  pays  his  clearing  chaigQv 

cocket  is  to  be  delivered  to  the-  his  cockets  are  delivered,  and  he  is 

searcher,  wbo-must  have  notice  of  at  liberty  to  proceed  on  his  voyage^ 

the    shipment  ^  see   post.    The  Fostlethwidte,  at  the  end  of  letter 

searcher  will  attend,  and  examine  A.  Monte£  tit. Customs*  Inwards, 

and  count  or  weigh>&c.  the  goods,  (2)  See  as  to  the  maniiest,  imte, 

which,  being  done,  they  are  put  on  737. 

board,  and  the  searcher  certifies  (3)  13  &  14  Car*  2.  c.  11.  s.3  ;. 

die  ^iiantity  shipped  on  the  back  and  see  before  this  act  1  Eliz.  c.  1 1« 

oftfaeoodket,  which  is  then,  re-  s.4.  which  is  still  in  force.    Car-- 

tumecf  to  the  principal  ofiBcers.  ruthers  v.  Gray,  15  East,  35. 

with  whom  it  remaina  till  the  mas«  (4)  Pope,  nt.  28fi. 
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The  Mttcer'g  cognises  Ae  necettity  ibr  an  entry  aflr\exportfltion.  It  proridei 
mJ^kIm^  that  it  shall  be  lawful  for  any  person^  export  out  of  a  port  in 
Entry.  wfaich*  there  is  a  customer  or  collector,  all  sucb  goods  of  die 

produce  or  manufketure  of  Great  Britain  as  may  now  be  lawfiil^ 
exported,  wiihoot  paying  any  subsidy  or  duty  (except  for  ths 
goods  which  are  especially  provided  fbr  by  the  act)  ( 1),  <'  so  ss  s 
dxxetntfy  be  first  made  of  the  goods  in  the  custom-bouse  where 
the  same  shall  be  expotted,  in  the  same  manner  and  form  ex- 
pressing the  quantities  and  qualities  of  the  goods  as  was  practised 
before  the  making  of  the  act,  and  so  as  the  same  be  shipped  by  tbe 
proper  oiBcer  for  that  purpose;  in  de&ult  of  a  compliance  with 
this  regulation,  the  act  declared  that  the  goods  should  be  liable 
to  the  paiyment  of  the  anciept  duties'*  (2).  If,  after  the  master 
has  clear«Kl  outwards,  he  should  take  in  any  more  goods,  they 
most  be  added  to  the  report  underneath  the  former  goods,-  then 
the  report  must  be  sworn  dc  naoOf  and  the  particular  day  should 
be  inserted  under  that  on  which  it  was  sworn  to  before.  Whco 
ft  happens  that  the  ship  takes  in  goods  for  different  places,  thgf 
should  be  particularly  distinguished  in  the  report  (S).  But  the 
circumstance  of  a  packer  having,  after  the  captain  had  obtained 
his- manifest  and  clearances  at  the  custom-house,  put  on  board 
the  ship  some  bales  of  goods,  and  of  a  second  clearance  not 
having  been  made,  will  not  invalidate  a  policy  of  insurance  on 
goods  where  tbe  loss  was  not  attributable  to  that  omission.  (4) 

Srport md  *  *•  'T^®  statute  IS  &  14  Car. 2.  c.  11.  contains  H  clause— the 
Import  £007.     principal  object  of  which  was  to  prevent  frauds  in  covering 

alien's'  goods,  and  others  that  might  be  committed  if  imperfsct 
entries  were  allowed-*- providing  that (5)  every  merchaBtor  eihtf 
penon  {Nuwing  any  goods  inamrds  or  outwards,  AaS,  other  Ifjr 
himself  or  his  known  servant,  fact6r^  or  agent,  subscribe  one  of 
bis  bills  of  every  entry  with  the  mark,  number,  and  oontents  01 
every  parcel  of  such  goods  as  are  rated  to  pay  by  thepiece  <ff 
ineastire,  and  the  ji^eight  of  the  'Whole  parcel  of  siich  goods  is 
arie  rated  to  pay  by  weight;  without  which,. the  officers  of  oc* 


ntt  ttim 


(1)  *f  he  duties  now  payable  are         (4)  Carruther8V.Gray,15BMt, 

eoj^tliined  in  the  59  Geo.  3.  c.  52.  35.  . 

*  -(^)  8  Geo.  1.  c.  15.  ».  9.  (5)   13  &  14  Car.  2.  c.H.  «'3- 

(3)  Vope,  tit.  10.  reg.41. notes.  The    entries    and   debenture  w 

tW  okth  thAt  the  duties  have  been  drawback  goods,  &c.  must  be  m 

^aid,  and  the  certificates  on  export  name  of  real  owner.    26Geo.^* 

of  excise  soods,  must  be  admi-  c.40.    Pope,  tit.  10.  reg.52,wift 

nisteredandgrantedgratisaS  Geo.3.  see  5  Geo.  3.  c.  43.  s.  K 
c.  43.  s.  37.  * 
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toms  are  not  to  iillow  tiny  entry  to  pan;  and ' tjiis  proviacm  ii  TbeMMt«r't 
enforced  with  reqpect  to  the  marks  and  mtmbers  aa  hogsheads  ^^^^^^ 
of  sugar  imported  irom  the  West  Indies,,  by  an  order  of  the  Entiy. 
board  of  customs  of  the  4th  Dec.  1818  (1).  And  if  the, goods 
be  entered  under  ^  wrong  denomination^  as  wrought  leatherin* 
stea4  of  undressed  leather,  they  are  liable  to  for  fixture  .(S)» 
Every  merchant  or  other  person  passing  goods  either  inwards  or 
outwards,  must  also,  either  by  himself  or  his  known  ag^Eit,  sob- 
scribe  one  or  more  bills  of  entry,  stating  whether  the  goods  are  on 
alien  or  British  account;  and  if  required^  make  oath  of  the  same 
before  the  officer  appointed  to  receive  the  duties,  who  is  autho* 
rized  to  administer  it  by  the  charter  granted  to  the  city ;  and  no 
entry  on  alien  account  will  be  allowed  to  pass,  nor  will  &e  goods 
be  delivered,  unless  the  signature  or  mark  of  the  city's  coUeoCor, 
or  his  deputy,  appears  on  the  face  of  the  warrant.  If  goods 
which  are  bona  fide  alien's  property  are  entered  as  on  British 
account,  the  person  making  the  entry  is  liable  to  a  penalty  of 
jfi'IOO  (3).  If  a  merchant  or  other  person  enters  goods  for  a 
foreign  place,  in  order  to  obtain  a  drawback  by  cari^ng  the 
goods  to  the  British  colonies,  when  no  drawback  is  pltyable 
on  such  an  exporta^on,  and  the  goods  are  actuailly  exported  to 
and  landed  in  the  colonies,  the  exporter  and  master  will  forfeit 
double  the  amount  of  the  drawback,  and  treble  the  value  of  the 
goods.  (4)  ^  . 

5.  If  the  master's  report  contains  an  erroneous  statement,  and  Comction 
no  fraud  was  intended,  an  amendment  may  sometimes  be  made  Sf  '^'^^  "" 
m  It.  Where  an  error  is  discovered  on  the  day  on  which  the 
report  was  made,  and  beTore  any  seizure  or  detention  has  taken 
place,  it  has  long  been  a  regulation  at  the  custom-house  that 
ihe  collector  and  controller,  on  being  satisfied  that  no  ifraud  was 
intended,  shall  allow  the  report  to  be  amended  (5 j.  The  statute 
59  Geo.  S.  c.  12.S.  also  provides  that  where  any  goods  have  been 
omitted  in  such  reports,  or  where  they  have  been  wrongly  de^* 
scribed,  or  where  the  reports  are  blQMrrect  in  ^ny  other  reipect, 
the  commissioners  of  customs,  after  satisfactory  proof  by  the 
oath  of  the  master  and  mate,  or  purser,  and  the  production  and 
inspection  of  the  original  log-book  and  cargo-book  of  tlie  vessel 
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(1)  13  &  14  Car.  2.  c.  11.  s.  10.        (3)  24  Geo.  3.  c.  16.  8.3. 
Pope,  tit.  9.  reg.  3.  ante^  732.  as        (4)  4  Geo.  3.  c.  15*  s.  16. 

to  manifests.  (5)  Pope,  tit.  9.  reg.  4..  note  ci 

(2)  Shields?. Blackburn,  1  Heut  Order  of  board  of  customs,  29th 
Bla.  158.  NoTcmber  liBl7. 


Thft  Matter"!* 

MenhattV 
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Ibr  diat.Toyagiey  and  othei^ original  docomentB  andbOls  (tf  ladmjj^ 
when  there  are  any»  and  after  being  satisfied  that  no  firaad  nu 
intendedi  may  grant  permiflsion  to  the  master  to  make  and  ameod 
the  reports  oa  oath  before  the  prc^r  officers  of  the  customs^  the 
order  for  the  ammidment  specifying  that  the  proof  and  inspecdoa 
have  duly  taken  place ;  and  the  master  will  be  liable  to  the  like* 
penalties  when  he  makes  a  false  amendment,  as  he  would  hsn 
been  before  the  act  when  he  made  a  fidse  repeat  (1)».  The  col- 
lector and  controller  of  customs  at  the  out-ports  are  also  em- 
powered to  make  a  similar  order,  to  authorize  the  master  of  s 
ship,  when  he  has  made  a  false  or  incorrect  report,  to  amend  it, 
on  similar  proof  being  adduced;  but  no  such  alteration  can 
be,  effectually  made,  if  made  ctfter  the  actual  seizure  of  any  goods 
as  forfeited  for  not  being  reported  as  required  by  law,  or  after 
the  actual  commencement  of  any  prosecution  against  the  master 
for  a  penalty  incurred  on  the  ground  of  the  goods  not  being  in* 
duded  and  described  in  the  original  report  of  the  cai^,  or  not 
being  duly  landed  according  to  the  report  (2). 

Prime  snd  poM        ^^  inability  of  the  merchant  at  the  tiine  when  he  makes  his 
''''^"*-  entry  on  importation,  to  calculate  exactly  the  duties  which  he  is 

liable  to  pay,  gave- rise  to  the  practice  of  allowing  jpo^  entries  to 
be  made  after  the  goods  have  been  weighed,  measured,  or  gauged 
to  make  up  a  deficiency  in  the  original  or  prime  entry  (S^  The 
ancient  usage  at  the  custom-house,  to  allow  prime  and  post  en* 
tries  to  be  made  in  certain  cases,  seems  to  have  been  recognized 
by  the  legislature  in  the  stat.  12  Car.  2,  c.  4. ;  and  when  a  landr 
waiter  in  the  port  of  London  refused  to  grant  his  order  to  the 
officer  for  the  delivery  of  casks  of  brandy,  which  was  necessaiyin 
order  to  have  them  gauged,  and  the  post  entry  made,  and  the 
brandy  cleared,  after  the  merchant  had.  made  his  prime  entrf 
and  obtained  a  warrant  from  the  collector  for  landing  the  brandy, 
and  delivered  it  to  the  liand-waiter,  the  latter  was  holdenKaUe 
to  an  action,  at  the  suit  ofthe  merchant*  (4) 

^S?""f^        When  a  return  of  duties  is  claimed  on  British  goods  for  ex- 
Zncry,  iiid«f     portation,  where  the  goods  are  ui  part  ov  m  the  whole nos 

Tniuftf  Entiyt     _ 


(1)  59  G.  3.  c.  123.  B.I.  Pope, 
10.  reg.  22.  note  a. 

(2)  59  Geo.  3.  c.  123.  8.2. 

(3)  See  Montefiore,  tit.  Cus- 
toms, where  it  is.  also  sud  that 
prime  and  post  entries  are  not  to 
pe  allowed  on  some  goods,  as  linen. 


chip  hats,  &c. ;  and  in  wine«  the 
merchant  makes  his  prime andpoft 
in  one  entry,  id.  ibid.  Vide  Xim- 
son  V.  Nodin,-2  Bla.  Rep.  9«. 

(4)  Timson  v.  Nodin,  2  m 
Rep.  9d3.     . 
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shipped,  the  following  rules  must  be  obserred.    The  merebsiiit  Tltf  M«i«r's 
ifi  requiredj  first,  to  make  a  due  entry  of  the  goods  and  takeouts  SSI^S!^ 
docket  (1);   and  deliver  a  bill  to  authorize  the  shipping^'  on  Sntiy.  «^ 

which  he  is  to  indorse  the  quantity  intended  to  be  shi{^>ed  ;  4nd 
lifterwards,  the  searcher  is  to  eertify  the  quantity  that  is  actually 
shipped,  and  keep  a  regular  account  of  it.  When  any  specific 
articles  are  enteied  for  exportation  in  a  particular  ship,  a^d 
cleared  and  water-borne,  but  are  afterwiCrds  from  circumstances 
prevented,  fit>m  being  shipped,  and  proceeded  with  on  the  voyage, 
they  are  allowed  to, be  shipped  duQr  free,  by  a  tranter  entry  isk 
a  prescribed  form,  if  the  rate  of  duty  to  the  intended  place  is 
equal,  or  if  not,  upon  payment  of  the  diffisroice.  Where  the 
goods  have  not  been  cleared  or  water^borpe^  the  practice  of  mak-» 
ing  ooer-entfy  certificates  outwards  has  been  lately  discontinued^' 
and  instead  of  them,  applications  are  now  made  by  Ihe  parties  to 
the  board  of  customs  for  a  return  of  duty  under  sudi  circnm- 
slancesj  in  order  that,  if  it  be  allowable^  it  may  be  done  by  special 
certificate,  according  to  the  practice  of  the  port  of  London  (2). 
When  the  transfer .  entry  is  passed^  the  original  cocket  is  pro- 
duced, the  particulars  of  ^  goeds  to  be  transferred  being  ' 
indorsed  upon  it;  and  a  verbal  oath  is  made,  that  no  use  shall  be 
made  of  the  first  cocket,  excq>t  uniformity  with  the  indorsement 
,The  production  of  the  first  cocket  oonfiues  the  transfer  entry 
to  recent  transactions.  (S) 


6.  The  mode  in  which  the  provisions  for  making  the  entiy  at  the  Cooieqi 


uencw 


custom-house  and  the  master's  report  are  enforced,  and  the  penal  Sf  "^  maiooc 

-     ,  1  .'  1  r*-^   Report  and 

consequences  attached  to  not  making  a  due  entry,  are  next  to  be  Eaoy. 
considered.  First,  it  is  lawful  for  any  searcher  or  other  proper 
officer  of  the  customs,  after  the  entiy  of  certain  goodi^  and  before 
or  qfier  the  shipment  of  them,  to  open  and  strictly  examine  any 
^  package^  to  see  if  the  goods  are  rightly  entered,  and  if  upon  exa^ 
mination  they  a^  found  to  be  rightly  entered ;  the  searcher  or 
dther  officer  must,  at  his  own  charge,  cause  .them  to  be  repacked, 
which  charge  may  be  allowed  to  the  officer  by  the  commissioners 
of  the  customs,  if  they  think  it  reasonable ;  but  if  the  officer  shall, 
on  examination,  find  the  goods  to  be  less  in  quantity  or  value 


(1)  As  to  this,  see  post,  ^60.  inwards,    Montef.  Diet.  Com.  tit. 

(2)  Order  of  board  of  customsy  Customs,  Inwards ;  and  Postleth. 
^14th  November  1816*    Pope,  10.  Diet.  Com.  at  end  of  letter  A. ;  in 

reg.  41.  note  a..  which  books  the  whole  proceed- 
ed) Order  of  board  of  customs,  ings  as  to  entry  are  ?erv  minutely 
14th  November  1816.  Pope,  tit.  -detailed. 
10*  See  fully  as  to  the  over-entry 
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ThtMHM*!  tlMHi  is  cBcpreiBed  latlwtKporM'yiiidDnaiieDt  topcm  bis  entiy, 
R'^pgMafi  or  aii4fli«d  under  a  wrang^dolaniMtiM,  by  whidi  his  majes^ 
Entry.     *        would  httre  betn  ddhnded,  tfaclgodds  voay  be  seized,  and  the 

own^  ivill  loe&the  beDefit  of  tiie  dimwb«ekolr  bounty,  as  wdl  as 

tbe  value  of  die  gooda  (1 ).    But  Ihitf  ptoifiaioo,  as  explained  by 

«  the  preamble^  which  seesis  to  lie  iacorporited  by  reference  m 

tbe  body  of  tbe  act^  only  appliCBto  the  *<  ^raventioti  of  frands  ia 

entering,  lor  exportation^  goods  npon^hfah  a  drawback,  booo^, 

or  premiuin  is  payable,  and'  gooda  prohibited  to  be  w^m  or 

naed  here,  and  pepper."    Hammer^  whc*i  Ihe  master  has  re^ 

ported  any  packages  fiNr'evportktion,  it  is  lawful  for  the  ctSem 

of  cuatoma  to  openthe.paekigte  on  board  the  YesM  so  reported, 

and  examine  the  oontsnasy  or  (#hen  neoesstfry)  to  bring  themim 

shore  to  Uamages^s  warabiiiie  fiif  the  port  wbi^e  (Ihe  rqxirtis 

made,  wilboat  sidgeetingnhenKekes  to  aniy  action  or  prosecntioD. 

But  thia  regulation  does  hot  extend  to*  a  tresetf  tibming  from  s 

port  of  Asia,  Africa,  or  America(9).  The  stat.  27  Creo.  3.c9i. 

is  the  act  which  oonCams  this 'pmt iaiooj  though  it  had  before 

been  appUed  to  cases  wihere^^die  master^ 'report  did  not  tiptcSj 

the  padioufam «f  the  paafeages,  mid  whcNJlle  made  his  report 

^<  contents  unknovKi"  (S).    The  slat  M  <tM;  S.  c  VI.,  idttA 

contained  t]ii«ldproviaiai^reQit^  die  iRej^fSlies  oonumtted  I7 

vessels  landing  wih  Satepa  *aa  ^tite'nibchiif  it  was  intendedto 

remedy;  bat  as  it  did  not,  like  theS7  Geo.  S'.,  cbntiun  anexpren 

exception  of  Asia,  Africa^  and  America,  and  the  enacting  part 

wasgenerid^itflMrliecli  olwsidiered^y  the  board  of  distoms/diat 

iknppliee  togoMi iiMpbrtod  fhoM  anylifr^  picrto,  whedi^ i& 

ov  onttsf  EttTopef^f).    Tl«i'«4  Geo.  H  goes  oh  to  provid^ 

that  if?  It  ifhatl  appMr,  ^on"  cfkanfiitatitin^  tfa^  tibe  balesV  the  cod- 

tssrta  ef  whidi   ha^  been    repotted  unknown^  contain  toy 

gooda  whsdi  are  pt^hiMtod  to  be  imported,  or  which  are  lu^Ie 

to  forfintaM  on  being  knpof«ied,  tfie  goods^iMd^p»diage  irfl 

be  £scftitad;  and  lAen  like  goods  are  not  prohibitod>  Aqr 

irill   be   chargeable  wiA  lite  k^  (Mtie^  «nd^  wffl  not  be 

allowed  to  be  exported^  or  delivered  fer  'diat  purpose;,  before 

the  duties  have  been  regularly  paid,  without  the  lesve  of  tbe 

pommissioners  of  the  customs ;  and  all  goods  found  on  board  s 

ahip  which  has  not  been  reported  by  the  master  will  be  for-* 


(1)  12  Geo.  1.  c  28.  s.  17.  Bee  teriog   packages   witbont   leare^ 
also  13  &  14  Car.2.   e.  11.  s.4.  5  Geo.  1.  c.  11.  s.7. 

5  Geo.  3.  c  43.  (3)  }M  Geo.  3.  c.  47*  ••  28. 

(2)  27  Geo.3.  c.  32.  s.  10.  Pe-        (4)  Pope,  tit.  9.  iHtea. 
nalty  on  master's  opening  or^al« 
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fitted  (l).AUgoock'wluch  are  foimdocmeealed  in  fidieb^  rh^l&M^% 

between  the  linings  and  fiJse  knees,  or  in  concealed  lockers,  or  m^^^ 
in  any  other  place  on  board  a  vessel,  at  any  time  after  the  master  Bntzy. 
has  made  his  report  at  the  custom-house,  and  which  are  not 
comprized  or  mentioned  in  the  r^xurt,  wilt  be  forfeited,  and  the 
master  of  the  vessel,  if  it  should  be  made  to  appear  that  he  was 
any  ways  consenting  to  the  ^raud  or  oonoealment,  will  forfeit 
treble  the  value  of  the  goods  (2).  The  officers  of  excise  have 
also  a  power  to  go  on  board  a  vessel  which  is  within  the  limits  of 
any  pC^^  ports  of  ,th\s,}upg^ip,  {u)4  tft  cpntpue  oo  board  and 
nu^mage  and  se^ch,.  in  IjJe^.  niaB^er  ^f^  the  officers  erf*  customs 
may  do,  for  all  es^qise^lj^  ^SV^Gtih  and  f(»;.all  Qoffee^  ^^a,  cpcba 
Dttts^  cho^date,  a^d  PPCQH  pas^,^a|]^  to  seine  .goqdi  which,  art 
forfeited  by  law ;  ^n^^lsp^io.  sf^,^|K:h^  of  these  commoditiea  a$ 
may  be  foi^nd  unshipping  or  unshipped  witl^mt  .entiy  and .  pay* 
mentof  the  duties  (S).  If  any  raisins,  nutmegs,  cinnamon^  doves^ 
mace,  and  snuff,  which  are  charged  or  intended  to  be  charged 
with  duty,  be  landed ,  or  put  on  shore  ont  of  the  shii$.  b^ore 
they  have  been  du|y  entered  at  the.  cuttom^hooseat  the  poi$  of 
importation,  and  befoce  the.  duties  base  been  paid,  or  without 
a  warrant  for  the  delivery,  sifuedby  the  coUectQi:  ;or  other  parapet 
officer  of  the  customs,  tfaue  goods  jmy  he  seised  or  recovered  ^lagr 
law,  one  moiety  to  the.  n^e  of  the  qpfiim%  and  the  other  to  the 
informer  (4).  A  statute  wps.  .paised  in  the  xeign.^€harte9rA. 
to  provide  for  the  seizure  .of  goodiv^bich.  «re  .la^dfd  iK4th<M 
befaig  entered;  it  enact?,  that  jf  anypeinion^sball  oanisfi  good^ 
for  which,  custom  or  other  duties  ao&  diie jui^  fi0^bleoto.«be 
landed  or  conveyed  awqr  without  doQ  &atfy  t)|iy*fof .fiint  made^ 
and  the. customer  or  qoUector  qjt  his  d!^p«|ty.#igi|$e^  .wi^  t^n 
upon,  oath  made  b<^fore  the  Jord  trwiur^r:  pr^/nny^pC  theibf(W» 
of  the  ei^chequer,  or  cbiief  m^giitrate  o£  j(he  place  ^.whfre  tlp^s 
offence  is  committed,. or  the  plape  npLia^oiimg  jibe^eto,  At  vitt 
be  lawfol  for  the  lord  ti^sasurer,  baixw^  oir.  roagistrBt»r>  t^ .  issw 
out  a  warrant  to  anyperton,  thereby  enabling  hi^  «dith;ti|e 
assistance  of  a  sherifl^  justice  of  peace,  and  iwnstibb^ilwt  ester 
into  ^any  house  in  the  day*time  where  such,  gftods  arei%suspepted  - 
to  be  concealed,  and  in  cafe  .of  resistance  ^.Ji]seakii(]|ieiv:aueh 
houses,  and  to  seize  and  secure^  the  geodisMiOonceeled  r  end  »all 


i— WWM    '  i"  ■      -J.  .UJW 


( I)  i24  Geo.  3.  c*  47.  8«  28.  s.  4.  as  to  goods  not  recited,  and 

(2)9  6eo.2»   c.  35.   8.27.  re*  found  after  clearing* .  *, 

cites  that  such  goods  were  hot  be*        (3)  1 1  Geo.  1.  c.  30.  s.  1. 

fore  forfeited^  aniess  found  ater        (4)  8  Anti;  o.  7.    s.  14.    Pope, 

clearing;  an4aee  5  Geo.  1.  c.  11.  tit.  10.  r^. 
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Th*  M^tr't      offioran  and  minutersoC  jortioe  are  Teqcdred  by  the  statute  to  be 
^5?^**?^        aiding  thereonto (1) :  prcmded  always^  flut  no  hoose  be  attend 


£mr7.  by  virtue  of  the  act,  unless  it  be  within  the  q>aoe  of  one  month 

after  the  oflfence  supposed  to  be  comiHitted  (8).  The  statute 
also  provides,  that  if  die  information  on  which  any  house  is 
searched  should  prove  fiilse^  the  party  injured  may  recover  his 
full  damages  and  -costs  against  the  informer  in  an  action  of 
treq>8ss.  (5) 

or  tbt  iMan-       The  mercfaffllt,  when  be  makes  the  entry,  is  frequently  oUiged 
"^  to  decli^  the  value  of  the  gpods,  because  the  duties  on  scnne  spe- 
cies of  merchandize  are  charged  According  to  the  value,  and  no^ 
<  as  is  most  usually  the  case^  according  to  the  weight,  tale,  gauge, 
or  measure  (4).     The  late  conscdidatioR  act  prescribes  the  rule 
Rukt  for  Sung  to  be  adopted  inJMng  the  value.    It  provides,  that  where  custom 

duties  are  imposed  on  importation  or  exportation  according  to 

the  value,  the  value  is  to  be  taken  as  it  happens  to  be  at  the 

port  of  importation  or  exportation,  without  any  abatement  or 

/         deduction,  except  of  so  much  as  the  duties  payable  on  the  inn 

portation  or  exportation  amount  to;   and  the  value  is  to  bo 

(Ascertained  by  the  declaration  of  the  importer,  exporter,  or  prch 

prietor  of  the  goods  so  imported  or  exported,  or  of  bis  known 

agent  or  foctor,  in  the  same  manner  and  form,  and  under  all  the 

same  rules  and  provisions  with  respect  to  the  declaration,  as  were 

prescribed  by  any  acts  of  parliament  in  force  in  Great  &itain 

immediately  b^re  the  5th  of  July  1819;  and  whoi  any  goods 

are  not  valued  according  to  the  real  value,  and  according  to  the 

true  intent  and  meaning  of  the  statutes,  the  officers  of  the  customs 

may  cause  them  to  be  detained,  and  may  proceed  in  the  same 

teanner  as  those  acts  of  parliament  required  (5).     The  exporter 

of  British  salt  exported  from  Great  Britain  is  allowed  to  deduct 

from  the  value  of  the  salt  the  amount  of  the  home  consumptioD 

duty  of  exdse  paid  or  payable  thereon,  at  the  time  of  die  entry 

of  the  salt  for  the  purpose  of  being  exported,  and  the  value  so 

ascertained  is  denned  the  real  value  of  the  salt  at  the  port  of 

Mode  of  dediB.  exportation  (6).    The  ancient  provisions  for  ascertaining  die 

iflc  tiie  V«be.     g^  valorem  duties  required  the  importer  or  exporter,  or  his 

known  agent  or  fiictor,  to  declare  the  value  of  the  goods  im* 

^  

(1)  12  Car.  2.  c  19.  s.  1.  per-  toros^lQwards ;  andPosdethw.  tit« 

petual  by  3  Geo.  1.  c.  7.  Prac  Bus.  of  C.  H.  (printed  at  the 

.  (2)  12  Car.  2.  c.  19.  s.  2.  end  of  letter  A.) 
<3)  12  Car.  2.  c  19.  8.4.  (a)  59  Geo.  3.  c.52.  s.  29^ 

(4)  See  Montefiori,    tit.  Cua-        (6)  54  Geo«.3.  c.  5(k 
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ported  or  exported  in  the  presence  of  the  principal  officers  of  Ofth»]>ecia. 
cu^toms^  whose  duty  it  afterwards  was  to  certify  the  value  stated.  ^^^  ^  ^"*"** 
But  these  regalaticms  have  been  rescinded  (1).      The  statute 
S4  Geo.  8.  c.  122.  provides  that  where  the  value  of  goods  / 

subject  to  a  custom  duty  on  iiliportation  or  exportation  is  re->- 
quired  to  be  ascertained  by  the  declaration  of  the  merchant  (2), 
the  value  is  to  be  specified  in  words  at  length  upon  the  warrant 
or  bill  of  entry,  and  attested  by  the  merchant's  signature.  This 
specification  is  of  the  same  effect  as  the  declaration  anciently 
required  to  be  'made  before  the  officers  of  custom^ ;  and  when 
the  goods  are  undervdued,  £hey  may  be  dealt  with  as  they  an- 
ciently might  in  the  same  case  (3)>»  The  declaration  of  value 
before  the  principal  officer?  continues  to  be  required  wh^n  the 
real  value  of  the  goods  cannot  be  ascertained  at  the  time  of 
entry  (4)^  and  the  following  method  is  then  adopted  for  se- 
curing payment  of  the  duty:  where  a  merchant  importing 
goods  is  unable  to  make  an  entry  without  their  being  landed 
and  examined,  he  must  make  oafli  that  he  is  unable  to  ascertain 
the  real  value,  and  will  &en  be  at  liberty  to  make  a  deposit 
sufficient  to  secure  the  additional  duties;  and  the  42  Geo.  S^ 
c.  43.  provides  that  the  value  of  the  goods  shall  be  ascer* 
tained  with  convenient  speed  dler  the  examination  by  the  declara* 
tion  <^  the  merchant  in  the  manner  directed  by  the  act,  and  .the 
duties  must  be  paid  before  the  delivery  of  the  goods.  Whtn 
the  value  cannot  be  ascertained,  after  examinfition,  so  as  to  en* 
able  the  owner  to  make  an  entry  according  to  the  real  value,  and 
the  commissioners  of  customs  are  satisfied  of  that  fact^  the 
goods  may  be  delivered  after  payment  of  the  duties  ciiarged  by 
any  former  act,  for  the  purpose  of  being  puhlidy  sold^  sudi 
deposit  being  made  as  we  have  just  mentioned;  and  the  entry  of 
the  goods  may  in  that  case  be  completed  within  seven  dajrs  after 
the  sale,  and  the  additional  duties  will  be  paid  upon  the  value, 
according  to  the  price  at  whicfh  the  goods  have  been  publicly 
sold,  widiout  any  abatement  or  deduction,  except  of  so  much  as 
die  duties payiiible  on  importation  amount  to;  such,  price  being 
ascertained  by  the  oath  of  the  merchant,  before  the  collector  or 

(1)  54  Geo.  3.    c.  122.    s.   1.    agent  or  factor. 

jpreamble,  and  27  Geo.  3.  c.  13.        (3)  Vide  infra,  $4  Geo.  3.  c.  122; 

S.46.  from  which  the  history  of  s.  1. 

the  mode  of  declaring  value  maj        (4)  54  Geo.3.  c.  122.  s.  1.  refers 

be  o6Uect^.  to  49  Geo.  3.  c.  98.  s.  29.,  quod 

(2)  The^werds  of  the  act  are  the  vide  as  to  British  goods  exported, 
importer  or  exporter,  or  his  known 
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or  Um  Dtdft-     controller  of  customs  at  the  port  of  importation  (1).    A  nliis- 
'"''^  tion  is  also  required  of  the  merchant  on  exporting  goods  of  the 

produce  of  the  United  Kingdom,  which  are  not  subject  to  dufy, 
-*an  obligation  which  is  imposed  upon  hi|n  to  supply  govemmeot 
with  the  means  of  ascertaining  the  value  of  our  export  produce. 
The  exporter  of  all  goods  of  the  growth,  production,  or  msnn* 
facture  of  the  Unite^  Kingdom,  not  subject  to  duty  on  exports- 
tion,  must  deliver  to  the  searcher,  or  other  proper  officer  dfoB- 
tomsj  a  separate  shipping  bill,  the  indorsement  of  which  is  to 
contain  a  true  and  accurate  specification  of  the  quantity^  quslitjf, 
and  value  of  the  goods,  the  value  being  written  in  words  at 
lopgth,  attested  by  the  signature  of  the  exporter  or  his  agent  j 
and  such  separate  shipping  bill,  so  indorsed,  attested,  and  it* 
livered,  will  have  the  same  effect  as  the  separate  bill  and  decls- 
ration  of  the  value  before  the  principal  officers  formerly  re- 
quired with' respect  to  the  same  subject  by  the  stat.  5S  GeaS. 
c.  98.J  and  will  be  subject  to  the  regulations  in  that  act ;  and  if 
the  exporter  of  any  such  goods,  or  his  known  agent  or  factor, 
neglects  to  deliver  the  separate  shipping  bill  so  indorsed,  or  neg- 
leets  to  produce  the  invoice  of  bills  of  parcels,  or  knowioglj 
makes  any  false  specification  or  attestaticm  of  the  value  or  con- 
tents of  any  such  goods,  either  at  the  time  of  the  first  entrj^  or 
after  they  have  been  allowed  to  be  shipped  for  exportatico,  lie 
will  forfeit  JE20. 

ConnqatBCM  S«  An  undervaluation  of  the  property  renders  it  liable  to  be 

uiubifilHiag.  g^2ed  by  the  officers  of  customs*  When  it  appears  to  them,  on 
examining  the  cargo^  that  the  goods  are  not  correctly  Tallied^ 
they  are  empowered  to  detain  the  property^  imd  cause  it  to  be 
conveyed  into  hfc  majesty's  warehouse^  or  otherwise  properij 
secured  at  the  port  of  importation,  and  to  take  it  for  the  useof 
the  crown,  within  eight  days  firom  the  landings  when  the  goods 
have  been  imported  (2)  into  London  or  Leith,  and  within  15 
days  when  they  have  been  imported  into  any  other  ports.  And 
the  commissioners  of  customs  are  empowered  to  direct  the  le- 
ceiver  general  and  cashier  of  his  majesty's  customs,  when  the 
goods  have  been  imported  into  London,  to  pay  out  of  any  mo- 
ney in  his  hands  arising  from  the  revenue  of  customs^  to  the  ias* 

(1)  This  proroion  is  contained  the  acts  of  pariianieDt,  Pope,  tit. 

in  42  Geo.  3.  c.  43.  s.  3.    But  12.  reg.  4. 

though  the  custom  duties    have  (2)  And  see  as  to  /oportatuw* 

heen  tjbiree  times  consolidated  since  49  Geo.  3.  c.  98.  s*  27* 
this  act,  there  is  no  such  clause  in 
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poqrter  or  proprietor  of  the  goods^  the  value  at  which  it  had  OftfaeDedan-. 
been  estimaDed  by  him,  together  with  an  addition  of  jf  10  per  ^^  cf  Value . 
cent  thereon  (1);  and  also  the  duties  paid  on  the  importation  of 
thie  goods;   but  without    any    further  allowance^    either  on 
account  of  freight  or  any  other  charge  or  expense  whatever ; 
which  payment  will  be  made  within  15  days  after  die  goods  have 
been  taken,  when  they  are  of  more  than  j^ao  value^  and  with- 
out delay,  if  the  value  of  the  goods  does  not  exceed  that  sum ; 
^OiA  when  the  goods  have  been  taken  and  detained  in  any  port 
besides  London,  the  collector  of  customs  in  the  port,  with  the 
privily  of  his  controller,  is  authoriased  to  make  such  payment 
out  of  any  money  in  his  hands  arising  frcMtn  the  custom  duties  {%), . 
The  pajonent  so  made  to  the  merchant  is  to  be  in  full  sadsfactioti 
of  all  his  claam,  just  as  if  the  goods  had  been  regularly  sold  as 
they  formerly  i^ed  to  be  (S) ;  moreover,  the  commissioners  are 
afterwards  at  liberty  to  cause  the  goods  to  be  publicly  said  fairly 
disposed  of  to  the  best  advantage ;  and  where  there  is  any  over- 
plus remaining  from  the  produce  of  the  sale,  afier  deducting  the 
value  so  ascertained,  together  with  the  addition  o£  ^10  per  cent, 
thereon,  and  of  the  duties  paid  on^  importation,   and  slsO  the 
charges  arising  from  the  warehousing  and  sale  <^  the  goods>  the 
commissiiMiers  of  customs  may  order  one  moiety  c^  the  overplus 
to  be  paid  to  the  several  officers  of  customs  concerned  in  the  ex- 
amination of  the  goods,  as  an  encouragement  for  the  faithfiil 
discharge  of  their  duty,  and  the  other  moiety  of  the  overplus, 
together  with  the  amount  of  the  value  of  the  goods  so  ascer- 
tained, with  the  addition  of  i£^10.  per  cent.,  and  also  the  import- 
ation duties,  is  to  be  paid  to  the  collector  of  customs  in  the  port 
in  which  the  goods  have  been  sold.     But  when  it  hap{)ens  that 
the  produce  of  the  sale,  afler  deducting  the  charges  arising  from 
the  warehousing,  securing,  or  sale  of  the  goods,  does  not  ex- 
ceed the  value  of  the  goods  so  ascertained  with  tfie  addition  of 
^10  per  cent.,  and  of  the  duties  paid  on  importation,  then  the 
whole  produce  of  the  sale  of  the  goods,  after  deducting  the  chtlrge 
arising  from  the  wardiousing,  securing,  and  sale  of  the  goods, 
is  to  be  paid  into  the  hands  of  the  collector  of  customs  in  the 
port  at  which  the  goods  have  been  sold(4j).     When  British 
goods>  not  subject  to  duty,  are  exported,  and  the  searchers  or 
other  proper  officers  of  customs  find,  upon  examination,  that  Aey 


(1)  But  see  now  as  to  this  ad-    without  any  such  deduction, 
dition,  49  Geo.  3.    c,  98.    s.  28.        (2)  27  Geo.  3.  c.  13.  s.  17. 
59  Geo.  3.   c.  52.    s.  29.  which         (3)  27  Geo.  3.  c.  13.  s.  18; 
enacts  that  the  valve  shall  be  paid        (4)  27  Geo.  9.  c,  13.  s.  18. 

VOL.  I.  3  c 
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.  Of  th«  Dcclan-  have  not  been  correctly  valued  according  to  the  price  at  the  port 
tioo    Vaiut.      of  exportation)  it  is  the  duty  of  the  officers  to  call  for  the  produc- 
tion of  the  invoice  and  bUk  of  parcels^  or  such  other  documeots 
relating  to  the  goods  as  th^  think  necessary,  in  order  to  asceiv 
.  ain  the  real  value;  and  the  merchant  is  obliged  to  produce  them. 
And  if  it  should  appear  to  the  officers  that  any  fidse  valuation 
has  taken  place^  the  merchant  is  required  by  law  to  make  a  nev 
dedaradon  of  the  value  conformably  to  the  real  value  of  tbe 
goods, .  and  the  officer  may  detain  the  goods  until  the  new  deda- 
ration  has  been  made.     Provided,  however,  that  if  at  the  time 
of  making  the  exportation  entry,  the  merchant  is  not  aUe  to 
ascertain  the  contents  and  the  true  value,  the  officers  allow  him 
to  export  the  goods  upon  his  previously  making  oath  bdbre  tbe 
collector  and  controller  of  customs,  that  the  real  value  and  §peQr 
'  fication  of  the  contents  cannot  then  be  ascertained ;  and  that 
within  three  months  from  the  date  of  entry,  he  will  cause  die 
separate  bill  and  declaration  required  by  the  statute  (1)  to  be 
delivered  to  the  proper  officers  (2).     When  Britbh  goods  not 
liable  to  duty  are  exported,  and  the  merchant  neglects  to  de- 
liverthe  separate  bill  and  declaration  within  the  time  required 
by  law,  or  does  not  produce  the  invoice  or  bills  of  parcels  of  the 
goods,  or  knowingly  makes  a  fidse  declaration  of  the  value  or 
contents  of  the  goods,  either  at  the  time  of  the  first  entry  or  after 
the  shipment  for  exportation  has  been  allowed,  he  is  liable  to 
forfeit  the  sum  of  JS20  for  each  ofience.  (S) 

Of  the  Bai  of  When  a  merchant  is  ignorant  of  the  real  quantities  or  qualities 

V  t.  (4)  ^f  g^j  goods  consigned  to  him  from  his  correqx)ndent,  so  that 

he  is  unable  to  make  a  perfect  entry  of  them,  he  must  acquaint 
the  collector  or  controller  with  the  circumstance,  and  desire  a 
bill  of  sight  or  view,  in  order  to  have  them  brought  on  shore, 
and  examined.  And,  upon  the  merchant's  making  oath,  that  he 
has  received  no  advice  from  which  the  quality,  quanti^,  or  yalue 
of  the  goods  can  be  ascertained^  and  depositing  such  sums  of 
money  in  the  coUector's  hands  as  may  be  conjectured  to  be  suffi- 
cient to  answer  the  amount  of  the  duties,  such  a  bill  wiD  be 
granted(5).  In  the  granting  of  the  bill  of  sight,  as  well  aa  in  the 
course  to  be  pursued  after  it  has  been  granted,  several  r^ola- 

(1)  See  ante,  750 J.  8.19.  59 Geo. 3.  c.  52.  8.301(3]. 

(2)  53  Geo.  3.  c.  98.  s.  2.  (4)  See  division  of  the  subject, 

(3)  53  Geo.  3.  c.  98.  s.  3.   The    ante,  692.  725. 

valuation  of  East  India  goods  takes  (5)  Montefiori,  tit.  Customs  la- 
plaoe  under  r^^ations  Biniilar  to  wards,  and  see  preamble  5  Geo.S. 
the  others.  See  53  Geo.  3.  e.  155.    e.  43. 
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tions  are  to  be  attended  to  which  have  been  adopted  at  the  cus-  Of  the  Bin  of 
tom-house,  as  well  as  others  which  have  been  prescribed  by  the  ^^* 
legislature.     When  the  application  is  made  by  an  agent  or  a 
clerk  to  an  importer,  it  can  only  be  acceded  to  upon  production 
of  jthe  employer's  authority  for  making  it(l).    The  landuig 
officers  must  also  take  care  when  a  bill  of  sight  is  granted,  that 
no  more  goods  be  suffered  to  be  landed  than  the  deposit  on  the 
bill  of  sight  will ;  cover  and  they  are  required,  by  an  order  of  the 
board  of  customs,  to  make  an  accurate  and  complete  examina- 
tion of  the  goods  landed,  by  opening  the  packages  and  by  tuming 
out,  when  practicable,  the  contents  of  every  package  (2).      The 
landing  surveyors  at  the  out-ports  are  also  instructed  to  require, 
that  within  three  days  after  the  delivery  of  the  goods  and  complet- 
ing the  su£ferance  at  sight,  the  landing  waiter  shall  make  a  due 
return  of  the  bill  to  the  collector,  indorsed  with  the  quantity  of  the 
goods  delivered  and  signed  by  the  landing  surveyors  and  landing 
waiter,  and  require  a  perfect  warrant  from  the  collector  the  next 
day.  Goods  landed  by  bill  of  sight  cannot  be  enteredfor  warehous- 
ing before  payment  of  the  duty,  unless  it  be  expressed  in  such  biU 
that  the  goods  are  to  be  so  warehoused,  if  allowable ;  and  the  goods 
must  be  landed  at  the  appointed  quays.     The  statute  IS  &  14 
Car.  2.  also  provides,  that  all  foreign  goods  which  the  custom- 
house officers  allow  to  be  landed  and  tdcen  up  by  bills  of  sight, 
bills  at  view  or  sufferance,  shall  be  landed  at  the  most  convenient 
quays  or  wharfs,  where  the  persons  appointed  for  managing  the 
customs,  or  the  customer,  or  collector,  or  controller  shall  appoint, 
and  not  elsewhere ;  and  there,  or  in  his  majesty's  storehouse 
belonging  to  the  respective  ports,  at  the  election  of  the  persons  so 
to  be  appointed  and  the  officers^  shall  be  measured,  weighed^ 
and  numbered  by  and  in  the  presence  of  officers  particularly 
appointed  for  the  purpose  (8).    The  officers  so  appointed  must 
perfect  the  entry,  and  subscribe  their  names  to  it ;  and  on  the 
next  day  render  an  account  and  make  report  of  every  entry  so 
perfected  to  the  persons  appointed  for  managing  the  customs^  or 
the  customer  or  collector  and  controller,  unless  reasonable  cause 
to  the  contrary  can  be  shown,  and  is  allowed  of  by  the  of- 
ficers. (4) 

Goods  imported  which  pay  duties  by  tale,  are  to  be  t^dlied  at  AMowance  fot 
the  delivery  at  1,  10,  20,  &c.,  according  to  the  nature  of  them^  mage,  fto.  (5) 

(1)  Order  of  Board  of  Customs^  (4)  Penalty  jflOO.      13  &  14 
6th  Feb.  1818.  Pope,  tit.  10.  Car.  2.  c.  11.  s.  21. 

(2)  Order  of  Board  of  Customs,  (5)  See  division  of  the  subject* 
6th  Feb.  1818.  ante,  692.  725. 

(3)  ]3&14Car.2.  c.ll.s.21. 

S  c  2 
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Allowances  for    Mid  a  post  ciitrj  k  vcffy  seldoiTi  allowed  to  be  made  cm  goods  by 
Tare,  Damage,  tale(l).     Goods  paying  duties  by  weight,  are  weighed  at  lie 

king's  beam.  The  practice,  on  the  landing  of  the  goods,  is  said  to 
be  Sof  the  weigher  to  call  out  the  full  and  true  gross  weights  in  th^ 
scale,  which  the  landing  waiter  and  the  ship's  broker  are  to  enter 
in  their  books,  and  from  the  total  amount  of  the  gross  weight,  an 
allowance  is  to  be  made  in  consideration  ofdraji^  according  to 
certain  weights  settled  by  usage,  except  with  regard  to  tobaceo 
of  the  British  plantations,  which  is  allowed  for  at  the  rate  of  two 
pounds  for  every  hogshead  of  SSOlbs.  or  upwards ;  and  after 
the  allowance  for  draft  is  deducted,  there  is,  in  most  cases,  a 
further  allowance  to  be  made  out  of  the  remaining  weight  called 
iarCf  in  consideration  of  the  outside  packages,  such  as  chests, 
casks,  bands,  paper,  thread,  &c.  Several  sorts  of  goods  have  their 
tare  ascertained ;  and  then,  it  is  said,  the  appointed  tares  miisl 
not  be  altered  or  deviated  from  in  any  ease  within  the  port  of 
London,  unless  it  be  the  desire  of  the  merchant  or  of  the  officers 
that  the  goods  should  be  unpacked,  and  the  net  weight  taken: 
and  in  London,  the  consent  of  two  landing  surveyors  must  be 
obtained  and  attested  by  their  signatures  in  the  landing  waiter's 
books;  and  in  the  out-ports,  the  consent  of  the  collector  and  sur- 
veyor. Gkxxls  which  have  not  their  tares  ascertained,  are  allowed 
fbr  according  to  the  adjustment  of  two  landmg-surveyors  in  Lon- 
don, and  of  the  collector  and  surveyor  in  the  out-ports  (2).  By  an 
order  of  the  board  of  treasury,  dated  the  SOth  of  March  18 16,  the 
customary  tare  then  subsisting  on  currants  was  abolished,  and  tlie 
following  rates  were  substituted,  at  which  the  tare  on  currants  is  to 
be  allowed,  viz.  currants,  in  casks,  from  Zante,  IS  per  cent^  fitnn 
Leghorn,  10  per  cent  and  from  Trieste  10  per  cent ;  with  liberty, 
however,  to  the  merchant  and  to  the  officers  to  have  an  actual 
taring  when  either  of  them  shall  be  dissatisfied,  in  conformity  to 
the  general  practice  of  allowing  tares  on  all  other  goods  (S).  Tie 
West  India  dock  act  provides,  that  the  directors,  when  they  think 
fit,  may  cause  to  be  emptied,  in  the  presence  of  the  custom  landii^ 
waiter  then  on  duty,  any  number  of  casks  which  they  think  pro- 
per, of  the  difierent  sises  in  each  cargo  of  West  India  produce 
which  is  brought  into  the  docks,  the  number  so  to  be  emptied 
^  not  exceeding  two  casks  of  each  size  and  description  in  each 

cargo,  one  of  tlie  two  casks  being  selected  by  some  proper  of- 


0)Montef.^itCu8toms]Dwards.  tit.  Customs,  6  ed.  2voL422. 

(2)  As  to  this  method  of  allow-        (3)  Order  of  the  Boaid  of  TrtSi. 

ing  draft  and  tore^  see  Montefiori*s  30th   Mareh   1816.     Pope,    151. 

Diet.  Com.  tit.  Customs.    B«aw<M»  note  b. 
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« 

ficer  of  the  company,  aod  the  other  by  the  landing  waitei*,  with  Allowances  for 
respect  to  the  siee  and  description  of  the  casks  emptied.  The  ^^*  amage, 
directors  may  cause  the  cask  so  emptied  to  be  weighed  in  tlio  pre« 
sence  of  the  landing  waiter,  and  an  account  to  be  taken  in  writing 
of  dieir  difierent  weights ;  and  the  average  weight  of  the  two 
easks  is  to  be  considered  as  the  average  weight  or  standard  by 
which  the  tares  of  the  remainder  of  the  casks  of  the  same  size  and 
description  in  tlie  cargo  are  to  he  computed;  and  it  will  be 
allowed  accoi'dingly,  between  the  oonsigness  of  the  West  India 
produce  and  the  officers  of  the  revenue,  in  computing  tlie  aet 
iHeight  of  the  produce,  (i) 

Where  goods  which  have  beea  shipped  in  foreign  parts,  are  Allowance  for 
iound  to  h/^  damaged  on  their  being  about  to  be  discharged  from  the  ^^^^l,  /") 
unporting  vessel,  the  law  in  general  authorizes  a  proportionate 
aUowanoe  to  be  made  out  of  the  duties  of  customs.  But  no  al- 
lowance or  abatement  is  ever  made  out  of  the  duties  imposed  cm 
esurrants,  figs,  or  raisins,  in  respect  of  damage  that  such  goods 
.  hav^  reoeived  (S) .  The  provisions  that  affect  the  aUowaace  or  re^ 
turn  of  dutjT  in  nespect  of  damaged  goods,  relate  either  to  the 
dode  of  proving  that  damage  has  been  sustained,  or  to  the  mode 
x£  asQertaiaiDg  the  amounl;  of  it.  Proof  of  the  fact  is  required  to 
be  made  by  the  joint  affidavit  of  the  importer  or  his  agentj  and 
the  master  of  the  ve8sel(4).  The  amount  of  the  damage  is  in  gene- 
ral ascertained  by  officers  appointed  for  that  purpose.  But  if 
the  importer  be  dissatisfied  with  the  officers  allowance,  or  if  Ae 
officers  deem  themselves  incompetent  to  decide  what  exact  por- 
tion of  damage  the  goods  may  have  sustained,  they  may  call  in 
two  iodiflferent  merchants,  who  are  to  decide  it  upon  oath  (5). 
.When  wardiouse  goods  are  imported,  the  allowance  for  damage 
must  be  daimed  at  the  time  they  are  first  examined ;  and  no  al-. 
lowance  will  be  made  for  any  goods  whatever  after  they  are  taken 
out  of  the  charge  of  the  proper  officers  (6).  The  ordinary 
method  is  first  to  pay  the  duty,  and  afterwards  to  have  the  amount 
on  the  damage  returned  by  a  certificate^  However,  in  one  or 
two  cases,  when  war^ouse  goods  which  were  imported  were 
found  to  be  damaged,  the. amount  of  the  damage  was  allowed  to 


(1)  42  Geo.  3.  c.  113.  s.  20.  (4)  Pope,  13.  and  infra»  under 

(2)  Vide  12  Car.  2.  c.  4.  Hard,  this  head. 

360.  Com.  Dig.  Trade,  C.  3.  (5)  33  Geo.  3.  c.  10.  s.  5. 

(3)  59  Geo.  3.    c  52*    s.  34.  (6)  43  Geo.  3.  c.  132.   s.  12, 
33  Geo.  3.  c.  70.  Pope,  13. 

SoS 
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Alloiraices  foe    be  written  off  from  the  account  (1).    The  regalatioDs  made  to 
Tm,  Danvge,    prevent  any  midue  allowances  for  damage  in  respect  of  imported 

goods  are  contained  in  the  statutes  17  Geo.  5.  c  43.  27  Geo.  3. 
c.  IS.  33  Geo.  5.  e.  70.  &  59  Geo.  5.  c.  52.  No  abatement  or 
allowance  will  be  made  in  the  duties  for  any  goods  whatever  on 
account  of  damage  they  may  have  received,  unless  the  importer 
or  owner  of  them  shall  prove  to  the  satisfiu^tion  of  the  commis- 
sioners of  customs  at  London  or  Edinburgh,  or  to  the  collector 
and  controller  of  customs  at  the  outports,  that  the  goods  are  da- 
maged^ and  are  lessened  in  their  true  value  by  means  of  some  un- 
avoidable accident  which  happened  to  them  during  the  course  of 
the  voyage,  after  they  were  la4en  in  foreign  parts  on  board  the 
importing  vessel,  and  before  they  were  landed  in  this  kingdom  (2). 
The  attorney  and  solicitor 'general  have  given  it  as  th^  o[Hnioo, 
that,  according  to  the  provisions  of  the  law,  the  proof  to  be  made 
by  the  parties,  of  the  fact  of  damage  having  been  sustained,  must, 
if  the  goods  are  at  an  out-port,  be  adduced  to  the  satisfoction  of 
the  collector  and  controller  at  that  out-port,  and  that  unless  th^ 
are  satisfied  that  some  damage  has  been  sustained,  for  which  an 
allowance  ought  to  be  made,  the  inquixy  can  proceed  no  &rtber, 
and  the  claim  must  be  disallowed  (3).  Whenever  a{^lic8tioiis 
are  mi^de  for  allowances  on  goods,  upon  the  grounds  of  thor 
being  increased  in  weight  in  consequence  of  having  imbibed  salt 
water,  the  surveyor  and  other  proper  officers  must  proceed  im- 
mediately to  ascertain  it,  and  grant  certificates  of  it,  which  are  to 
be  transmitted  to  the  commissioners  with  all  practicable  diqpalch, 
to  receive  their  orders  previously  to  the  deduction  being  msde^ 
from  the  foot  of  the  landing  waiter's  account  (4).  After  the 
damage  has  been  made  out  in  proof,  the  quantum  of  damage 
becomes  the  next  object  of  inquiry.  The  statute  33  Geo.  3.  c.  70., 
in  directing  the  mode  of  ascertaining  the  amount  of  the  damage 
sustained^  provides  that  it  shall  be  lawftd  for  die  commissiooen 
of  customs  in  England  and  Scotland,  to  authorize  such  officen 
under  their  respective  management  as  they  shall  judge  proper,  in 
the  case  of  goods  which  have  received  damage,  during  the  course 
of  the  voyage  (the  proof  of  such  damage  being  first  ascertained 
in  the  manner  required  by  law),  to  examine  the  goods,  and  to 
certify  what  damage  they  have  received,  and  how  much  they  are 
lessened  in  their  true  value'  according  to  such  damage  in  rels- 

(1)  See  Postlethw.  Diet.  Com.  and  ablv  detailed,  Pope,  tit.  13. 
at  the  end  of  letter  A'.    Montefiori,        (2)  17  Geo.  3.  c.  43.  8.3. 
tit.  Customs,  Inwards;    but  the        (3)  Pope,  tit.  13.  r^.  1. note  b. 
modem  practice  is  more  accurately        (4)  Pope,  tit.  13.  reg.  1.  aoteb. 
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tion  to  the  duties  set  upon  them,  and  thereupon  the  commission-  AUowaaces  for 
ers  shall  direct  a  just,  reasonable,  and  proportionable  allowance  J^^^^^x^sey 
to  be  made  to  the  importer  by  way  of  return  or  repayment,  out  of 
the  duties  actually  paid.  But  if  the  importer  be  not  satisfied  with 
the  allowance  so  made,  or  if  the  officers  authorized  by  the  com- 
missioners represent  themselves  incompetent  to  determine  what 
will  be  a  reasonable  allowance  in  any.  particular  case,  another 
method  is  to  be  adopted  for  ascertaining  the  quantum  of  damage 
by  the  oaths  of  two  indifierent  merchants  (1).  The  ascertain- 
ment of  the  damage,  by  calling  in  two  merchants,  was  authorized 
by  the  stat.  27  Geo.  S.  c  IS.  and  was  the  course  always  resorted 
to  previously  to  the  stat.  SS  Geo.  S.  c.  70^  which  contains  the 
provision  that  has  been  just  mentioned.  The  statute  27  Geo.  3. 
directs,  that  when  any  goods  imported  into  Great  Britain  from 
foreign  parts,  and  charged  with  specific  duties,  according  to  the 
weight,  tale,  gauge,  or  measure,  (except  wine,  tobacco,  raisins 
and  currants),  receive  any  damage  by  salt  water  or  otherwise,  dur- 
ing the  course  of  the  voyage,  after  the  goods  have  been  laden  or 
shipped  in  foreign  parts,  and  before  they  are  unshipped  or  dis- 
charged from  the  vessel  in  which  they  are  imported,  so  that  the 
owner  is  prejudiced  in  the  sale  of  the  goods,  the  principal  officers, 
or  any  two  of  them,  whereof  the  collector  for  the  time  shall  be 
one,  shall  have  power  to  choose  two  indifferent  merchants  ex- 
perienced in  the  value  of  such  goods,  who,  upon  viewing  the 
same,  shall  certify  and  declare  upon  oath,  what-  damage  the 
goods  have  received,  and  how  much  they  are  lessened  in  their 
true  value  according  to  such  damage,  in  relatiofi  to  the  duties 
set  upon  them ;  and  thereupon  the  proper  officers  are  authorized 
and  required  to  make  a  just,  reasonable,  and  proportionable 
allowance  to  the  merchant,  by  way  of  return  or  repayment,  out 
of  the  duties  that  have  been  actually  paid  (2).  In  the  practice 
of  the  custom-house,  sugar  wetted  with  salt  water  is  not  allowed 
for  as  damaged,  but  if  the  sugar  be  increased  in  weight  iem  allow- 
ance is  made  (S).  An  increase  of  quantity  by  water  or  dirt  is 
allowed  for  by  the  practice  in  the  port  of  London,  but  no  allow- 
ance is  made  for  damage  on  oil  leaked  out  of  packages  and  after- 
wards pumped  out  of  the  ship's  hold  (4).  The  practice  at  the 
London  Docks,  with  regard  to  rice,  is  to  weigh  it  on  its  being 

(!)  33  6eo.3.  c.71.  8.5.  and  19th  Dec.  1795. 

(2)  27  Geo.  3.  c.  13.  s.  33.  (4)  Order  of  the  Board  of  Ot«- 

(3)  By  Order  of  the  Board  of  toms,    Nov.    1814,       Pope,   13. 
Customs,  dated   10th  Jan.  1788,  reg.  2.  notch. 

5  c  4 
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landedf  and  thea  to  lodge  it  in  warehouse^  where  the  oontent* 
of  each  cask  are  passed  through  a  screen,  thedamaged  separated 
from  the  sound,  and  the  tare  of  each  cask  taken,  and  on  its  being 
delivered  for  home  consuption,  the  duty  is  paid  on  the  difii^* 
ence  between  the  landing  and  delivery  weights  (1 ). 


cthly,  Cockecs 
and  Clear- 
ancea.  (») 


The  cocket  is  an  instrument  certifying  the  payment  of  the 
duty  or  the  regular  entry  of  the  goods,  if  not  liable  to  duty  (S)* 
When  the  merchant  has  discharged  the  customs,  apiece  of  pwch- 
mcnt  is  delivered  to  him  called  a  cocket,  which  certifies  the  pay- 
ment of  them,  and  of  all  duties  for  such  goods ;  and  when  he  has 
marked  and  numbered  the  goods^  he  indorses  them  oo  the  back 
of  the  cocket  and  shipping  bill,  mentioning  the  true  cooteats  of 
each  package  (4).  After  the  merchant  has  given  the  cocket  and 
shipping  bill  to  the  searcher,  he  may  ship  off  the  goods ;  and 
when  he  has  obtained  the  mate's  receipt  for  them,  he  delivers  it 
to  the  master,  who  will  then  sign  the  billa  of  lading  (5)»  When 
the  master  cleared  his  vessel  with  the  coUec&Mr,  &a  all  ^ 
cockets  must  be  delivered  to  the  searchers ;  because  they  ate  tp 
examine  the  ship,  to  see  if  there  are  more  goods  on  board  thas 
what  are  mentioned  in  the  indorsements  on  the  aeveral  ooeketi; 
and  if  there  are  not  any  other  goods  they  are  to  discharge  the 
tidesmen  and  deliver  the  opckets  to  the  mastu*,  penmtting  hiai 
to  proceed  on  his  intended  voyage  (6}.  The  statute  26  Gea  %, 
€•  40.,  requires  that  every  master  of  a  vessel,  on  board  of  which 
goods  are  shifted  for  exportation  to  foreign  parts  from  a  part  m 
Great  Britain*  shall  upon  demand  produce  and  deliver  to  every 
officer  of  the  customs  who  shall  come  cm  board  the  ship»  either 
within  the  limits  of  a  port  in  Great  Britain  or  within  fi>ur  leagaei 
of  the  coast  (7),  the  cockets  delivered  by  the  officers  at  the  place 


mm^^i^ 


(1)  Order  of  Board  of  Customs, 
30th  June  1807:  Pope,  tit.  13. 
See  as  to  damaged  tobacco,  id. 
tit,.  186. ;  as  to  damaged  wine^  id. 
166.  59  Geo.  3.  c.  52.  s.  27  ;  and 
see  the  old  method,  Postlethw. 
Diet.  Com.  at  the  end  of  letter  A. 

(2)  See  diyiaioo  of  the  subject, 
ante,  692.  725. 

(3)  Postlethw.  letter  A.  1 
Harg.  Law  Tracts,  102  a.  Monte- 
fiori,  tit.  Custom  House.  The 
oocket  ib  an  instrument  of  great 
antiquity.   It  b  so  called  from  the 


words  quo  quietus  est,  when  it  mi 
framed  in  latin. 

(4)  Montef.  tit.  Custom  Kouae, 
where  see  the  form  of  the  coclcei 
and  indorsement. 

(5)  Montef.  tit.  Custom  Houie. 
There  should  be  two  cockets  when 
some  of  the  goods  are  liable  to 
duty  and  some  not,  id.  ibid. 

(6)  Pope,  tit.  10.  note  a.:  sod 
as  to  searching  and  seizings  see 
infra. 

(7)  Vide  47  Geo.  3.  sos.  2. 
e.  66.  s.  17. 


Ch.  19.]    ^  Duties  of  Cuitoms  and  Eache^  SfC.  T6\ 

where  the  ship  has  bden  cleared  out,  under  the  penalty  of  ji^lOO ;  Of  Cockets  and ' 

and  if  the  officer  should  find  any  goods  on  board  the  ship  that  do  ^^^'"°^^- 

not  ccurespond  with  the  cockets  produced^  he  is  authorised  t^ 

arize  the  goods  as  forfiatted ;  or  if  the  officer  should  discover 

that  the  pcu^kages  indorsed  upon  the  coekets  so  produced  are  not 

on  board  the  ship,  the  master  will  forfeit  J^20  for  eadi  package  ' 

coDtuned  in  the  oocket,    and    not   foimd(l).      The  statute 

4S  Geo.  S.  c.  128.  was  passed  in  consequence  of  the  errors  which  ' 

were  in  the  accounts  of  the  exports  of  Great  Britain,  through 

the  neglect  of  merchants  and  other  exporters  of  goods,  in  not 

detivering  to  the  ccmtiolling  searchers  of  the  customs  a  shipping 

bill  or  copy  of  the  cocket  for  goods  intended  to  be  exported. 

The  act  provides,  that  it  shall  not  be  lawfol  Smt  any  person  to 

lade  or  put  on  board  a .  vessel  from  any  quay,  wharf^  or  other 

place,  or  land  any  goods  whatever,  wkh  intent  to  eaqsort  them  to. 

parts  beyond  the  seas,  until  he  has  delivered  to  the  controlling 

seardiers  of  the  custtxna  a  correct  copy  in  writing  of  the  cocket 

or  entry  (together  with  ihe  indorsenieiit  upon  it)«  for  all  audi  or 

goods  so  intended  U>  be  exported;  and  the  controlling  searchers 

or  other  officers  of  the  customs  are  authorised  to  detain  any 

goods  for  which  (he  shipping  bill  or  copy  of  the  cocket  with  the 

indoraement  upon  it  has  not  been  deUv^od  (^•)    The  eodcet  or 

dearance  of  foreign  goods  exported  from  Oreat  Britain  to 

Ireland,  or  froln  Ireland  to  Great  Britain,  must  sparify  whether 

the  goods  were  first  imported  in  a  British-built  ship,  dr  in  a 

fixreign  ship  into  the  country  from  which  th^are  so  exported ; 

and  the  impcMrt  duty  of  customs  is  pi^able  in  either  country  into 

which  they  happen  to  be  imported.    And  if  it  be  not  expressed 

in  the  cocket  or  clearance  of  the  goods  whether  diey  were  so 

first  impcHled  in  a  British  or  a  fopeign  ship,  they  will  be  liidble  to 

the  same  import  duties  in  the  country  to  which  they  are  imported 

as  they  would  have  been  if  the  importaticm  hdd  taken  place  in  a 

foreign  ship  (S).     The  terms  cocket  and  clearance  appear  to 

have  been  sometimes  used  by  the  legislature  as  synonimous  ex** 

pressions  (4),  though  according  to  some  authorities  it  seems, 

that  the  dearanoe,  in  propriety  of  lan^age,  is  not  any  sin^e 

document,  but  die  cdOlection  of  all  the  papers  necessary  to  enable 

the  ship  to  saiL  (5) 


•mm 


(i)  26  Geo.  3.  c.  40.  s.  17.  (5)  Vide  Morgan    v.  Oswald, 

(2)  43  Geo.  3.  c.  128.  3  Taunt.  565.  Scotlaod  v.  Wilton, 

(3)  55  Geo.  3.  c.  83.  s.  2.  1  Mart^li,  206. 
(4>  See  55  Geo.  3.  c.  83. 8«  2. 
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MajryLudaac  No  goodi  csD  be  koded  or  shaped  withoatthe  pretence  of  the 
gI^^j^^STp^.  offioen»  to  whom  notice  should  therdfore  be  given.  The  statute 
•»^<^^-  IS  &  14  Car.  2.  enacts,  that  if  any  wharfinger  or  keq)er  of  a 
OwMi^t  Bond*  whari^  cnme,  or  qui^,  or  his  servantSi  shall  dther  land  or  ship 
*^*  (')  ofl^  or  suffer  to  be  waterbomeat  or  from  their  whar&^  cranes,  or 

quay,  any  goods  that  are  prdiibited  or  charged  with  duty^  with- 
out the  presence  of  some  of  the  officers  of  customs  q^intedfor 
that  purpose,  or  at  hours  and  times  not  appointed  by  law,  (except 
in  the  port  of  Hull,  as  it  is  excepted  in  1  Eliz.)  or  goods  passing 
by  certificates,  waste  cocket,  or  otherwise,  without  the  presence 
of  or  notice  given  to  one  or  more  of  his  majesty's  officers,  every 
such  wharfinger  will  forfeit  J^IOO;  and  if  goods  be  taken  on 
board  a  vessel  outward  bound,  or  discharged  firom  a  vessel  arriv- 
ing firom  foreign  parts  without  a  warrant  and  the  presoice  of  one 
or  more  officers  of  the  customs,  such  vessel  will  be  ^forfeited; 
and  the  master  or  mariner  of  a  ship  inward  bound,  if  he  knows 
and  consents  to  such  a  breach  of  the  law,  will  forfeit  the  value  of 
.  the  goods  imshipped  (6).  Further,  if  any  carman,  porter,  water- 
man, or  other  person  shall  assist  in  taking  up,  landing  shipping 
o£^  or  carrying  away  any  such  goods,  such  carman  or  person 
may  be  apprehended  by  the  warrant  of  a  justice  of  the  peaces 
who  is  authorized  to  examine  witnesses  upon  oath,  and  if  the  Cut 
be  proved  by  the  oathrof  two  witnesses,  the  (^fender  may,  for  the 
first  oflfence,  be  ccmmutted  to  the  next  gaol,  there  to  remain  till 
he  find  surety  for  his  good  behaviour,  until  he  shall  be  dis- 
charged by  the  lord  treasurer,  chancellor,  or  under  treasurer;  and 
after  he  has  been  once  convicted,  he  may  be  committed  for  the 
second  ofience  to  the  next  gaol,  there  to  remain  for  two 
months,  without  bail  or  mainprize,  or  until  he  shall  pay  j65  to 
the  sheriff^  of  the  county  for  the  use  of  his  majesty,  or  shall  be 
discharged  by  the  lord  treasurer,  chancellor,  under-treasorer,  or 
cdurt  of  exchequer  (S).  If  any  goods  imported  into  Great  Bri- 
tain, whether  liable  to  duly  or  not  (except  diamonds,  jewels 
pewls,  precious  stones  and  bullion,  and  fresh  fish,  British  taken 
and  imported  in  British*built  vessels,  owned,  navigated,  and 
registered  according  to  law,  and  except  turbots  and  lobsters 
however  taken  and  imported},  are  unshipped  or  landed  without 
the  presence  of  the  proper  officer  of  customs,  either  on  Sundays 


(1)  See  dirision  of  thesubject,  and  see  as  to  seizing  and  detaining 
ante  692. 725.  goo<b  carried  without  presenea  dL 

(2)  13&14Car.2.  G.  ll.s.7.  officer,  6  Geo.  L  c21.  s.  3a»40. 

(3)  13  &  14  Car.  2.  c.  1 1.  s.  7. ;  &  post. 
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or  holidays  or  at  any  other  times,  such  goods  will  be  forfeited.  Landing  and 
and  are,  consequently,  liable  to  be  seized  by  the  officers  (1).  TTie  S'^j^^^J^ 
statute   12  Geo.  1.  c.  28.  also  enacts,   that  if  goods  on  which  Officer. 
duties  are  payable,   or  goods  prohibited  to  be  exported,  are  * 

shipped  for  parts  beyond  the>sea,  without  a  warrant  or  the  pre- 
sence of  an  officer  of  the  customs  appointed  for  that  purpose, 
the  goods,  or  the  value  of  them,  will  be  forfeited  and  lost,  one 
half  of  the  benefit  of  the  forfeiture  being  reserved  for  the  crown, 
and  the  other  half  for  the  person  seizing  or  informing  (2).  As  Mnt«'>  Bond, 
a  precautionary  measure  against  the  illegal  employment  of  a 
▼esse],  in.  carrying  prohibited  or  uncustomed  goods,  it  is  enacted^ 
by  the  statute  26  Geo*  S.  c  40.,  that  it  shall  not  be  lawful  for  any 
officer  of  customs  in  Great  Britain,  to  permit  a  vessel  to  be  cleared 
out  from  Great  Britain  for  foreign  parts,  until  the  master  and  mate 
have  severally  given  security,  by  bond,  to  his  majesty  through 
the  medium  of  the  collector  or  other  principal  officer  of  cus- 
toms, in  the  penal^ .  of  j£200,  with  a  condition,  that  the 
said  master  or  mate  will  not,  at  any  time  thereafter,  land 
goods  in  any  part  of  the  kingdom  in  a  manner  prohibited 
by  law,  or  take  the  same  on  board  in  order  to  their  being 
so  landed,  nor  be  anjnvise  concerned  or  aiding  in  frau* 
dulently  importing,  unshipping,  or  landing  the  tame,  and  will 
not  hinder^  molest,  or  oppose  any  of  his  majesty's  officers  of 
customs  or  excise,  or  any  other  person  assisting  them  or  either  - 
of  them  in  the  due  execution  of  their  respective  offices  or  em- 
ployments, or  until  the  master  of  such  vessel  shall  produce  a 
certificate,  under  the  hand  of  the  collector  or  other  principal  ^ 
officer  of  customs  at  some  other  place  in  Great  Britain,  of  such 
security  having  been  before  given  by  the  master  and  mate  (d)«* 
A  bond  given  under  this  statute  by  the  master  of  a  vessel  is  not 
confined  in  its  operation  to  the  voyage  immediately  subsequent 
to  the  execution  of  it,  but  extends  to  voyages  undertaken  after- 
wards by  the  master  while  he  continues  entrusted  with  the  care 
of  the  same  ship  (4).  The  cnmer  of  a  vessel  licensed  in  pur- 
suance of  act  of  parliament  (5)  is  also  required,  by  the  statute 

(1)  36  Geo.  3.  c.  82.  s.  1.  S.1.&2.;  by  whom  to'begpanted, 
27  Geo.  3.  c  13.  s.  12.  1  Cliz.  s.  24. ;  and  the  port  at  which  it  is 
c.  11.  8.2.  to  be  granted,   57  Geo.  3.  c.  87. 

(2)  12  Geo.  1.  c.  28.  s.  18.  s.  18. ;  and  the  navigation  or  man- 
•     (3)  26  Geo.  3.  c.  40.  s.  15.  ning  of  vessels^  47  Geo.  3.  sess.  2. 

(4)  The  King  t.  M^Leod,  c.  6^.  s.  5.  57  Geo.  3.  c.  87.  s.  17.  | 
3  Price's  Rep.  203.  and  see  as  to  vesseb  and  boats* 

(5)  As  to  licences  for  vessels.    Pope,  tit.  2.  per  totum. 
see  Stat.  A7  Geo.  3.  sess.  2.  c.  ^^* 
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Ltndiog  Md  i6  (S«o«  8.  €•  lS7«f  before  the  vessel  proceeds  to  sea  or  sails  out 
?*"W*»s^^  of  port,  to  give  teeurity  by  bond  in  the  manner  directed  by  the 
Offccr.  ftatute  24  Gea  S.  mm.  2*  c.  47.  (I),  that  the  vessel  s^l  aot^ie 

employed  in  the  smportalioa  or  landing  of  tea  or  fcMreign  epi- 
ritttous  iiquor%  or  any  other  article^  oontrary  to  the  true  mteot 
of  any  act  of  parliament  then  or  theieafter  to  be  in  force;  orio 
the  caqportatioD  of  goodt  prohibited  to  be  e]q>arted9  or  in  the  re- 
landing  of  good0  whidi  are  entered  outwards  for  asportation, 
£ar  any  drawback  or  bounty*  or  which  are  prohibited  to  be  used 
in  Great  Britain ;  and  also  that  the  vessel  shall  not  bfe  feund 
in  any  part  of  the  British  or  Irish  channels,  or  elsewhere  on  the 
Jiigh  seas,  within  one  hundtal  leagues  of  any  part  of  the  ooast  of 
Qrtat  Briton  or  Ireland,  or  discovenod  to  have  been  within 
thaw?  limits,  having  on  board  any  spirits,  tea»  tobacco,  or  snoff, 
in  any  manner  contrary  to  the  statute  45  Geo.  S.  c.  121.  (9); 
and  also  that  the  vessd  shall  not  be  employed  or  be  discovered 
to  have  been  out  of  the  limits  within  which  ^e  is  licensed  to 
navigate  or  trade,  and  shall  not  be  engaged  in  any  ^nployment 
w4tttever  other  than  that  described  in  the  licence,  and  shall  not 
be  used  or  employed  in  any  other  way  whatever  contrary  to  the 
^WB  in  foroe^  or  heeeaAer  to  be  made,  relative  to  the  revenue  of 
customs.  A  more  ample  securii^  than  that  mentioned  in  the 
24  Geo.  8.  WM  afterwards  required  by  the  statute  56  Geo.  S. 
e.  IM.,  which  provides  that  a  boad  shall  be  given  by  the  owneis 
af  every  veasel  for  which  a  Boence  is  requind,  in  tnebk  the  value 
thereof:  the  security  to  be  given  under  the  same  regul^icms  as 
were  provided  by  the  laws  in  feroe  on  the  1st  of  July  1816  sm  fiar 
as  the  same  are  applicable;  and  llie  ownors  of  the  vessel  are  to 
give  the  necessary  security  at  that  port  alone  to  whidi  the  vessd 
belongs  (8) ;  and  tiha  sureties  must  be  responsible  persons  re- 
siding at  or  near  the  port,«nd  approved  of  by  the  collector  and 
controller  4>f  customs  (4).  But  the]  owners  of  a  vessel  square- 
rigged,  and  of  the  value  of  i^i^OOO  and  upwards,  for  which  a 
licence  is  required^  are  only  compellable  to  give  security  in  the 
sum  of  jSSOOOj  and  not  to  any  larger  amount  (5).  The  statute 
53  Geo.  8.  c.  47.  requires  the  collector  or  principal  officer  of 
customs  to  take  the  like  bonds  as  had  heretofore  been  given  by 
mates  of  British  merchant  vessels  from  a  perscm  appointed  to 


(1)  Vida  edam  56  Geo.3.  c.  104.        (4)  56  Geo.  3.  c.  104.  s.  23. ; 
a.  23.  et  infra.  and  see  the  proper  port*  57  Geo.  3. 

(2)  See  post,  as  to  hovering.  c.  87.  s.  18.  and  the  siuet/s  eath, 

(3)  Vide    as    to     the     portj  a.  19. 

57  Geo.  3.  c.  87.  s.  18.  (5)  59  Geo.3.  e.  121.  ••  12. 


*, 
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derve  as  mate^  who  hds  not  attained  the  age  of  eighteen  years)  The  Bond,  Ac. 
and  all  ^uch  bonds  will  be  as  valid  and.  effectual  at  if  the  petmm 
execnCing  them  had  not  attained  the  age  of  twenty-one  jears* 

Preyiously  to  the  shipment  of  goods  to  be  carriied  coastwise  7th]y,  Of  the 
from  one  port  in  England  to  another,  it  was  required  bj  Ae  R««"f«t»^oj^ 
Stat.  1S&  14  Car.  2.  e.  11.  that  a  mfferanceox  warrant  should  be  Coastwise; 
obtained  from  the  officers  of  customs,  in  default  of  which  the  f„^^*  b^*&c. 
goods  should  be  forfeited,  and  the  act  required  that  the  master  Seisuref,&c.  (t) 
of  every  vessel  that  should  lade  or  take  ilt  goods  in  any  port  in 
England  to  be  discharged  in  some  other  port,  should,  befeiPe 
the  vessel  was  removed  out  of  the  port  of  lading,  take  out  a 
cocket  or  coekets,  and  become  bound  (2)  to  the  king  with  good 
security,  in  the  value  of  the  goods^  for  the  delivery  and  discharge 
of  them,  in  the  plaee  for  which  they  are  entered^  or  in  8om« 
other  place  in  England  |  and,  except  when  prevented  by  the  dan- 
gers flJid  accidents  of  the  seas^  to  return  a  certificate  (8)  witlun 
six  months  after  the  date  of  the  cocket,  under  the  hands  and 
seals  of  his  majesty^s  officers,  signed  also  by  some  of  the  offieeim 
of  customs  or  thdr  deputies,  in  every  port  where  the  goods  shall 
be  landed  and  discharged,  to  the  dBBcers  of  customs  to  whoM 
such  security  has  been  given  as  beibt*e*mentitnied,  that  thegoodi 
were  there  landed  and  discharged  accordingly,  under  the  penalQf 
of  the  forfeiture  of  the  bond  and  secnrity(4).  The  statute  8  Geo*  1  • 
c.  18.  provides^  that  when  goods  commg  by  any  vessel  to  a  port, 
in  Great  Britain  from  any  other  port  in  the  same  country,  by 
coast  coequet>  transire,  let-pass^  or  certificate,  are  unshipped  in 
order  to  be  landed  before  such  cocket  or  other  document  b  de^ 
livered  to  the  customer  or  collector  and  controller  of  the  port  of 
arrival,  and  a  warrant  or  sufierance  is  granted  by  the  customer^ 
collector,  and  conferoUer  for  landing  or  discharging  them ;  the 
master,  purser,  boatswain,  or  other  mariner,  taking  charge  of 
the  vessel  out  of  which  the  goods  are  landed  or  put  on  shore,  if 
he  knows  or  consents  to  it,  will  forfeit  the  value  of  the  goods  un- 


I  —  I  tii—1 ^— ■**i^^.^— ^—i^A«»^rfi 


(1)  Seedinaionof  the  subject,  in  the  court  of  Exchequer,  con«- 
ante,  692.725.  Vide  as  to  Ireland,  cerning  the  performance  or  oon- 
&c.     55  Geo.  3.  c.  118.  ^  performance  of  the  conditions  of 

(2)  By  1  Ann.  stac.  1.  c.  26.  s.  3. ,  such  bonds,  nnder  the  pensltj  of 
the  prqier  oificsrs  for  transmitting  forfeidetf  treble  damages,  besides 
the  bonds  into  the  excheauer,  costs  of  suit ;  to  be  recovered 
must  truly  and  faithfuUy  inaorse  by  the  party  ^^rieved  against  the 
on  every  such  bond  the  substance  officer.  Pope,  tit.  10. 

of  tlie  certitieate,  if  there  be  any        (3)  See  last  note. 

relating  thereto,  and  sign  such  in-        (4)  13  &  14  Car.  2.  c.  1 1.  s.  7. 

dorsement  to  serve  as  an  intimation 
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RagolttkMor     ihipped;  and  if  anj  goods  of  fiireign  growdi,  prodocdon,  or 

numufiictiurei  ooming  coastwue^  are  landed  witboattfie  presence 
of  an  officer  of  the  customs,  sodi  fiireign  goods  or  tlieir  valne 
will  be  fiMdfeited  and  lo6t(l).  But  die  inconveniences  whidi 
were  found  to  arise  from  requiring  the  coast  cocket  and  bond  in 
the  ffnflffM«g  trade,  occasioned  an  alteraticm  to  be  made  in  the 
bw  relating  to  this  subject,  by  the  stat.  82  Geo.  S«  c  50.  The 
necessity  for  these  two  documents  was  removed  by  this  act,  but 
it  was  provided  that  no  goods  prohibited  to  be  exported  from 
Great  Britain  to  fi>reign  parts,  nor  any  goods  liaUe  to  duty  or 
return  of  premium  or  bounty,  or  entitled  to  allowance  fi>r  waste 
on  exportati(Mi,  or  on  being  carried  coastwise^,  nor  any  goods 
warehoused  upon  in^xnrtaticMi,  on  payment  of  a  certain  duty, 
and  afterwards  carried  coastwise  for  the  purpose  of  exportation, 
nor  any  goods  liable  to  duty  (m  importation  or  exportation,  unless 
the  amount  of  the  duty  does  not  exceed  five  pounds,  should  be 
allowed  to  be  removed  coastwise  fix>m  any  port,  credc,  or  mem« 
ber  of  aportin  EIngland,  until  the  master  has  taken  out  acocket 
and  become  bound  to  the  king  for  the  delivery  and  discharge  of 
the  goods,  i^  the  like  manner  as  was  required  by  law  before 
the  passing  of  this  act;  nor  to  be  shipped  in  Scotland  for  the 
purpose  of  being  carried  coastwise  to  any  part  of  Great  Britain, 
until  the  master  has  obtained  a  sufferance  warrant  or  permit  for 
the  shipment,  and  become  bound,  with  good  security  to  his  ma- 
jesty, in  the  value  of  the  goods  contained  in  the  suffisrance  wsr* 
rant  or  permit,  or  in  the  indorsem^itto  be  made  upcm  it,  as  di- 
rected by  the  act  (2),  for  the  due  landing  of  the  same ;  and  also 
(except  when  prevented  by  the  dangers  and  accidents  of  the  sea) 
for  returning  a  certificate  from  the  chief  officer  of  customs,  at  the 
port,  memb^,  or  creek  where  the  same  shall  be  landed  and  dis- 
charged, within  six  months  after  the  date  of  the  suflferance^  to 
the  officers  of  customs  to  whom  such  security  has  been  given  as 
aforesaid,  that  the  goods  were  there  landed  and  discharged  ac- 
cordingly, under  the  penidty  of  forfeiting  the  security  afore- 
said (8)«  All  goods  allowed  to  be  carried  coastwise  without  cocket 
and  bond,  may  be  laden  on  board  a  British  ship,  at  a  port  in  In- 
land, by  a  suiBerance  or  warrant,  and  carried  forth  Xxy  the  open 
sea,  to  be  landed  at  any  other  place  in  Great  Britain  by  transire 
or  let-pass  only;  and  at  any  port  in  Scotland,  by  sufierance  war- 
rant or  permit ;  and  may  be  removed  in  like  manner  by  sudi 

(1)  8  Geo.  1.  c.  18.  8.  18.     32        (3)  32  Geo.  3.  c.50.s.  1. 
Geo.  3  c.  50.  s.  5.  (I)  32  Geo.  3,  c.60.  s-  2. 

(2)  32  Geo.  3.  c.  50.  s.  7. 
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sufieranoe  warrant  or  pennit,  indorsed  in  the  manner  directed  by  Reguhtiom  of 
the  act.  But  no  tranaire  or  let-pass  is  required  in  anj  case  ^^^'^^'^  TMe. 
where  the  yessel  does  not  go  to  open  sea,'  or  where  codcet  and 
bond,  or  tnuisire  or  let-pass,  were  not  required  by  law  on  the 
1st  March  1 792  (Ji).  fiut  no  goods  laden  at  a  place  in  Soodand, 
by  sufferance  warrant  or  pennit,  and  without  oocket  and  bond, 
or  without  cocket,  can  be  removed  without  such  sufierance  or 
other  document  accompanying  them,  and  a  certificate  of  the 
shipping  ojQBcer  indorsed  thereon,  certifying  the  particulars  of 
the  goods  which  were  shipped  by  virtue  thereof  (2).  The  master 
of  a  vessel  on  board  which  goods  are  laden,  in  order  to  be  deur- 
ried  coastwise  in  Great  Britain,  who  proceeds  coastwise  in  Eng- 
land^ without  a  cocket,  transire,  or  let-pass,  or  in  Scotland, 
without  a  saflferance  warrant  or  permit,  indorsed  in  the  man- 
ner directed  by  the  act,  when  such  documents  are  respectively 
required,  is  liable  to  forfeit  £B0  (8).  The  goods  are  also  liable 
to  be  seized,  if  they  are  unshipped  before  the  oocket  has  been 
delivered  to  the  officer.  For  it  is  provided  by  the  stat  S2  Grea  3. 
c.  50.  that  if  any  goods  coming  into  port  in  any  part  of  Oreat 
Britain,  firom  a  place  in  En^nd,  by  cocket,  transire,  or  let- 
pass,  or  from  a  place  in  Scotland,  by  sufferance  warrant  or 
permit,  indorsed  as  required  by  the  act,  are  unshipped  or  landed 
before  the  oocket  or  sufiSsrance,  or  other  document  is  delivered 
to  the  collector,  customer,  or  controller,  at  the  port  of  arrival, 
and  the  warrant  and  sufferance  obtained  fi!t>m  that  officer  for 
landing  the  goods,  the  master  will  forfeit  the  value  of  the  goods; 
and  if  foreign  goods  arriving  coastwise  are  landed  ^without  the 
presence  of  an  officer,  such  goods  or  the  value  of  them  will  be 
forfeited  (4).  A  penalty  of  ji2Q0  is  inflicted  on  all  who  counter- 
feit or  fidsify  any  sufierance  or  cocket,  or  other  custom  house 
document,  or  uiy  indorsement  upon  it,  required  by  the  stat. 
52  Geo.  8.  c.  50.  and  the  documents  are  render^  null  and 
void  (5).  Articles  not  included  in  the  coast  cocket  or  other 
document  are  liable  to  forfeiture.  The  statute  82  Geo.  8.  c.  50. 
declares,  that  My  after  the  shipment  of  goods  to  be  carried  coast- 
wise, and  after  the  master  has  received  a  cocket,  transire,  let- 
pass,  sufferance,  or  permit,  or  other  coast  document,  as  directed 
by  that  or  any  former  act,  expressing  or  indorsed  with  the  par* 
ticulars  of  the  goods  shipped,  it  is  found  by  any  officer  of  the 

customs,  on  examination,  that  the  goods  laden  on  board  exceed 

■         ■-  -  .  ,  — ^— .^ . 

(1)  32  Geo.  3.  c.  50.  s.  2.  (4)  32  Geo.  3.    c.  50.    s.  5. 

(2)  32  Geo.  3.  c. 50.  s. 3.  8  Geo.  i.  c«  18.  s.  18. 

(3)  32  Geo.  3.  c.  50.  s.  4.  (5)  32  Geo.  3.  c.  50.  s.  6. 
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in  quantity  tke  pArttculars  of  the  goods  expressed  in  the  docu* 
ment,  or  on  the  indorsemenl  upon  it»  the  goods  that-  exceed  the 
authorised  quantity  will  be  forfeited  (1).  Ne?erthdes%  if  it  can 
be  made  appear  to  the  satisfiiction  of  the  commksioners  of  cus- 
tOBSi  that  the  excess  has  arisen  fironir  mistake,  and  without  a 
fraudulent  intention,  the  oommissioners  may  waiye  the  forfieiturs 
without  $Bj  reward  or  satisfaction  to  the  sducing  officer,  if  it  ap- 
pear to  them  reasonable  to  do  so.  (S). 

« 

A  bond  is  reqmred  to  be  given  by  a  master  ^igaged  in  the 
coasting  trade  as  a  security  for  his  lawful  omduct,  before  he  ii 
allowed  to  clear.  The  statute  32  Geo.  S.  makes  it  unlawful  for 
any  officer  of  the  customs  in  Great  Britain  to  permit  a  vessel  to 
be  cleared  out  coastwise  until  the  master  has  given  a  bond  to  his 
mi^estyf  through  the  medium  of  the  collector  or  other  prindpsl 
officer  of  the  customs^  in  the  penalty  of  i£^100,  (which  bond  is  to 
be  token  before  the  collector),  with  conditi<m  that  the  master 
will  not  at  any  time  thereafter  land,  or  su£fer  to  be  landed,  any 
goods  in  any  part  of  the  kingdom,  in  a  manner  which  is  pro- 
hibited by  law,  or  take  the  same  on  board,  in  order  to  thdr 
being  so  landed,  or  be  any  ways  concerned  or  aiding  in  firao- 
dulendy  importing,  unshipping,  or  landing  the  same,  and  will 
not  hinder,  molest,  or  oppose  any  officer  of  customs  or  exds^ 
or  any  other  person,  in  the  due  execution  of  his  office  or  em*- 
ployment,  or  until  such  master  shall  produce  a  certificate  under 
the  hand  of  the  collector  or  other  principal  officer  of  custcHns  at 
some  other  place  in  Great  Britain,  of  such  security  having  beea 
before  given  at  such  other  place,  to  such  collector  or  other  prin- 
cipal officer  by  such  master  as  aforesaid  (S).  The  commissionen 
of  customs  are  also  empowered,  whenever  it  appears  to  them  to 
be  necessary  for  the  relief  of  the  coasting  trade,  to  authorize 
any  officer  of  customs  stationed  at  any  creek,  harbour,  bason,  or 
eut*station  in  Grreat  Britain,  at  which  any  goods  or  passengers 
may  be  shipped  in  order  to  be  carried  (X)astwise,  to  take  the 
coast  bond  or  transire  and  other  documents  required  to  be  given 
for  the  clearance  of  the  vessel,  and  the  delivery  and  di^aige 
of  the  goods  or  passengers,  i^  the  place  for  which  they  were 
entered,  or  in  some  other  place  of  Great  Britain,  and  for  re* 
turning  to  the  proper  officers  of  the  customs  of  the  port  v^ere 
such  bond  or  transire  or  other  documents  have  been  given,  the 


1 


t)  326eo.3.  c.M.  8.7. 
2)  32  Geo.  3.  c.50.  s.a 


(3)  32  Geo.  3.  c.  50.  s.  9. ;  tnd 
see  s.  10.  as  to  diBtribution  of  pe- 
nalties and  recovery  of  forfeitures. 
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^certificate  required  by  law  to  be  produced  to  tbtem  from  the  ReguUdons  of 
;^. officers  of  the  port  at  which  the  goods  and  passengers  are  Coasting  Trade, 
,^ intended  to  be  discharged;  and  every  coast  bond  or  other 
document  taken  by  and  in  the  presence  of  any  such  officer  is 
.to  be  as  valid  and  effectual  as  if  taken  at  the  custom-house  by 
and  in  die  presence  of  the  collector  and  controller  of  custorns 
for  the  port  to  which  3uch  creek  or  harbour  inay  belong  (}). 
However,  no  su£ferance  warrant,  transire,  or  other  document, 
j^an  at  the  present  day  be  required  by  any  officer  of  the  customs 
on  the  shipping  carrying,  .conveying,  r^moying,  or  landipg 
coastwise  within  the  kingdom  of  Great  Britain,  of  any  lime, 
limestones,  chalk,  sand,  marl,  or  dung ;  nor  can  any  fee^  gra-i 
tuitf,  or  reward  be  Ji^wfuUy  charged  by  miy  officer  of  the  customs 
in  respect  of  the  coasti^ise  trade  in  any  pf  these  ftrti^esf,  on  APy 
prjBtence  whateyer.  (?) 

Many  frauds  have  been  at  different  times'  discovered  to  have  ' 
been  committed  by  the  masters  of  vessels  engaged  in  the 
iXNisting  trader  in  importing  goods  that  were  prohibited  or  had 
not. paid  the  Iq^  duties.  The  statute  9  Geo.  1.  c.21.  in 
providing  against  the  comihii^ion  of  such  illegal  acts,  declares, 
that  if  any  tobacco  or  other  foreign  goods  shall  be  taken  on 
.  IxMurd  a  coasting  vessel  in  parts  beyond  the  seas,  or  out  of 
Another  vessel,  or  at  any  port  in  this  kingdom  except  that  from 
which,  th^  goods  aoe  certified,  the  goods  and  double  value 
will  be  forfeited,  and  the  master  of  the  coasting  vessel  will  also 
forfeit  the  value  of  the  goods  (S).  A  coasting  vessel  is  also 
liable  to  be  searched.  The  statute  9  Geo.  S.  e.  55.  s.  59*.enacits,, 
that  it  shall  be.  lawful  for  any  officer  of  customs  or  excise,  pro* 
du^ng  his  warrant  or  deputation,  if  required,  to  enter  on'  boar({ 
^  ^eiMyting  vessel  which  may  be  within  the  limits  of  any  of  the 
ports  of  this  kingdom,  and  to.  rummage  and  search  the'  cabin 
und  all  other  parts  of  the  coasting  vessel  for  prohibited  and 
uncustomed  goods.  And  suchL  x>fficer  is  authorized  by  the 
statute  to  remain  on  board  the  vessel  during  the  whole  time  that 
it  continues  within  the  limits  of  the  post..  An  obstruction  of  the 
officer  renders  the  offender  liable  to  a  penalty  of  j^  100.  (4) 


<i)  55Geo.3i  c.  118.  s.3.  sees.  9, 10, 

(2)  36  Geo.  3.  c.  110.  ^4)  9  Geo.  2.  c.35.  s.  29.,  nvis* 

<3)  9  Geo.  r.  c.  21.   s.  8.^  and    printed  39.  Pope,  tit.  10. 
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FouitMy,ib«  lie  prdimiiiarjr  regiilatiom  wliich  tfa^  brir  liato  pafttoBMI  -to 

F^^S^-  ^  obserred  for  securing  the  payment  rf  fte  AWy,  kMii^llMte 
cuned  by  oiicit  been  obnsidered^  we'wHI  proceed  to  inqaire  iMo  Atjbr/Hh0tiami 
T^^*^'  (0        penaUies  (1)  consequent  on  trading  in  prohibited  or  nMatMitd 

gooda^^^e  jHMers  qf^searckingjar  mud  ^lig<»fajp%ileh  goecb  ffcr 
^j^^rs  by  whom  these  powers  may  be^xerciii6tt'^lii&j»tMnfi%s 
for  the  recovery  of  penalties  and'conddsHMition  iS  goods— 'Ae 
method  of  procuring  the  resUr&timtiSuiimtm^^  remmkm  or 
mitigatim  of  penalties— apdhsd^,  fee  ^Vl»i»ijiito^^^ 
aflimled  to  the  oftcers  c(»i<^mled  In  ^•«Keeilli«li  of  the  kto 
relating  to  the  revenue^  and  the  liability  which  theylnon*. 


of  The  forfeiture  of  vessels  tmd  prohibited  caigbite  'IbMd  ^Aowr - 

fiilftc^ririiie.  fiig  near  the  coast,  was  provided  for  by  Ae  sllkate  »?€teo.  S. 
i?*CnsoM»  <tc.  c.  47*;  but  the  distance  within  which  a  sefasure  ttH^  be  made  on 
m^totsJug'   this  ground  has  been  extended  by  the  statute 47  Geo.  S.  seas. 2« 


L.  "^^^^    C.66.  s.  17.    The  24  Geo.  a.  cnacte,  that  if  any  iveank  are 


^  this  kingdoDD^  or  within  four  leagues  of  the  coast.  ^X^^ 
of  amidiii'       vered  to  liave  been  within  those  lioutBL  or  tbat  'dfataii0e»'(sBd 
IS-^^     «at  proc-didg  on  their  ^oyag..  wi-d  «.d  w««h.r  p«.u«^, 

excspt  in  cate  of  unavoidahle  neeeasUy  and  distMss  of  weaAsr, 
of  which  naeessity  and  distress  the  master  is  bound  to  give  notice 
and  make  proof  before  the  collector  or  other  ehiisf  offccr  of  dis 
onstoms  of  the  port  within  thelimils  of  wiiidi  tho  sh^  is  fouDd, 
immediately  after  the  arrival  of  the  vessel  ^wishin  the  limits  'of 
the  port»)  having  onboalid  any  iran^  or  other  spirituous  liqueis, 
in  any  vessel  or  caik  not  contsining  mxfy galkfru^y$^'Ae  lssM» 
(exoqpt  for  the  use  of  the  seamen  belonging  toaod  am  fcoavd-the 
vessel^  and  not  exceeding  two  gallons  for  each  scamsn^)  orhavng 
on  board  any  wine  in  casks  (provided  the  vessel  h«rllig%te  en 
board  does  not  exceed  suefy  tans  buvdieQ),  or  faavfaig  <iii  bMvd 
6lba.  weight  of  tea,  or  «0  lbs.  wei|^t  of  coibe^  or  hstui^iMi 
board  aimfgooi$  whatsoever,  liaUe  to  foarfeiteive  b|y  IMA  ofpttit- 
ment,  on  being  imported  (4),  f<  then  not  only  all  audi  giolk, 
but  the  vessel  on  board  of  which  th^  are  found,  vritk  her  guns, 

<1)  See  division  of  subject,  ante.  4  T.  R.  46G.    45  Geo.  3.   c.l21. 

692.  s.  1 .  &  infni.    As  to  rum  in  casb 

(2)  Since    extended    to    100  under  twenty  gallona»:5  Geo.  !• 
leagues,  47  Geo.  3.  aess.  2.  c.  66*  c.  11.  a.  2. 

5*  ir*  infra.  (4)  Attorney  OcDeral  v.-Shenft 

(3)  Vide  Clugas  v.  PeAalunt,    Forrest^s  Rep.  43.  &  infra. 
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fiuiptarte^  9inipi4iutionj  tackle^  and  apparel,  will  be  forfeited  (1).  Forfettum  iif 
M  infcnn^tion  having  been  filed  in  the  court  of  exchequer,  tn  ^^^^aJ^* 
tl^  Stat,  24  Geo.  S.  on  the  ground  of  the  forfeiture  of  a  vessel  Trade 
m4  her  cargo,  for  having  wine  on  board  in  vessels  of  smaller 
dimensions  than  are  authorized  by  the  statute  1  Geo.  2.  c.  17- 
from  the  operation  of  which  act,  however,  certain  species  of 
wine  were  particularly  excepted  (2),  it  was  holden  by  the  court 
that  it  was  not  necessary,  on  the  part  of  the  crown^  to  prove  the  . 
quality  of  the  wine,  but  that  it  was  the  duty  of  the  defendant  to 
prove  that  it  came  within  the  exception ;  and  the  information 
stating  that  the  vessel  was  discovered  to  have  been  within  the 
limits  of  a  port,  &c.  as  in  the  stat  24  Geo.  3.  having  on  lK>ard 
wine  liable  to  forfeiture  by  act  of  parliament  on  the  ground  of 
its  being  brought  in  casks  which  did  not  contain  twenty-five  gal- 
lons^ was  held  sufficient  after  verdict,  without  negativing  the  ex- 
ceptions in  the  stat.  1  Qeo.  2.  (S)     The  forfeiture  of  the  ship 
and  cargo,  by  virtue  of  the  24  Gea  $•  and  of  the  laws  relating 
to  the  revenue,  has  been  considered  to  attach  the  moment  the 
unlawfiil  act  is  done,  so  as  to  prevent  intermediate  alienations 
or  incumbrances;  but  the  actual  property  is  not  altered  till  after 
seiiBttr^  although  it  may  be  before  condemnation ;  and  if,  after 
theyes^el  has  become  liable  to  forfeiture,  she  should  go  another 
voyage  and  be  seized  on  her  return,  the  crown  would  not  be 
entitled  to  the  intermediate  earnings,  after  deducting  the  expences 

(1)  24  Geo.  3.  c.  47.  s.  1#;  and  French  wines,  and  those  excepted 
-see  45  Geo.  3.  c.  121.  s.  1.  in  the  1  Geo.  2.  c.  17.  s.  8.  and 
47^600.  3.    sass.  2.   c.  66.   s.  17.    wine  in  bottles  from  Ireland  under 


^7  Gap.  3/.  ;&.  93.      &&  Geo.  3.  55  Geo.  3.   c.  83.    s.  6.   can   be 

c.  121.  ^  infr%    And  see  before  legally  imported  in  bottles,  or  ad- 

tfae  24  Geo.  3.  Smith  y.  Reynolds,  mitted  to   entry  for  the  private 

9  Wils.  Rep*  '257.  use  of  the   importer.    Order  of 

>^  By  1  Geo.  2.  at.  2.  c,  17.  Beard  of  Com.  17ih  May  i81& 

^ne  is  prohibited  to  be  imported  And  on   28th  February   1818,  a 

in  §a9k8  or  bottles,  or  in  any  res-  notice   was   given   that  after    18 

aal  •  or  cask  containing  less  than  months  from   that   time,  and  ^  in 

lW?ilty)>fiFie  gaUoas ;.  and  the  term  some  cases  a  shorter  space,  ^oa 

vessel*    in    acts    subsequent    to  in  bottles  or  Oasks,  except  French, 

1  Geo.  2.  c.  17.  does  not  include  Tuscan^  Turkey,  or  Levant  wines, 

bottles;  and  the  pcohibition  on  the  or  wine  from  Ireland,  would  be 

imporution  of  Port  and  Spanish  seized*  Pope,  tit.  188. ;  and  as  to 

wines,    or   any    other    wine    but  the  manifest  on  wine,  see  Pope, 

French  (39  &  40  Geo.  3.   c^  23.  tit.  188.    Forrest  .s  Rep.  43. 
and  42  G.  3.  c.44.  8.1.)  Tusosn,         (3)  Attorney  General  v.  Sheriff, 

Turkeft  and  Levant  wine  (1  G.  2.  Forrest's  Rep.  43.    i  Geo.  2,  st.  9f 

st.2.  0.17.  8.  8.)    in  bottles  fitill  c.  17. 
remain^   aad   no  wine;*,    except 

3  n  2 


77*  Of  the  Law  and  Practice  relating  to    [Ql  13. 

Forfeitures  in-     of  the  outfit  ( 1 ).    It  seems  that  the  castom-houae  officers  11117 
curred  by  Smug.  ^^^^^  f^,.  ^^  forfeiture  Within  three  years  after  the  btA  has  been 

glii.g  .ind  lUcgal  -.1 

Tnde.  committed,  and  that  the  attorney  general  mqr  file  an  infannaz^ 

tion  at  any  time  whilst  the  ship  is  in  being  (2).  Goods  fixnid 
on  board  within  the  limits  or  distance  that  we  have  mentioiied, 
whether  with  or  without  the  privity  of  the  master,  are  ferfeified, 
and  the  persons  in  whose  charge  or  possession  they  are  foond 
will  forfeit  treble  value  (3).  But  the  24  Geo.  S.  provides  that 
the  act  shall  not  extend  to  prevent  evidence  from  being  reodved 
in  any  suit  or  information  for  the  forfeiture  of  any  vessd 
on  account  of  goods  contained  therein,  in  order  to  show,  firom  die 
smallness  of  the  quantity  and  the  other  drcumstanoesof  the  00^ 
that  the  goods  were  on  board  without  the  knowledge  and  privitj 
of  the  owner  or  master,  and  without  any  wilful  n^lect  or  want 
of  reasonable  care  on  the  part  of  either  of  them  in  the  discharge 
of  his  duty ;  and  when  proof  is  so  made^  the  vessel,  if  it  be  of 
more  than  100  tons  burthen,  is  not  exposed  to  forfeiture  (4). 
The  limits  for  seizing  vessels  liable  to  forfeiture  for  hovering^ 
are  extended  by  the  statute  4?  Geo.  S.  sess.  2.*  c.  66.  "Ererj 
vessel,  belonging  in  the  whole  or  in  part  to  his  Majesty's  subjects, 
or  one  half  of  the  crew  of  which  consists  of  British  subjects,  liable 
to  forfeiture  for  hovering  or  being  found  and  di9covered  to  have 
been  within  4  or  8  leagues  of  such  part  of  the  coasts  of  Great 
Britain  or  Ireland  as  are  described  in  the  acts  of  parliament,  is 
liable  to  forfeiture  under  the  47  Geo.  3.,  together  with  the  goods 
on  board  and  the  furniture  of  the  ship,  if  found  in  any  part 
of  the  British  or  Irish  channels,  or  elsewhere  on  the  high  sea^ 
within  100  leagues  of  any  part  of  the  coasts  of  Grreat  Britaia 
and  Ireland  under  the  same  circumstances  (5).  Every  vessel  or 
boat  coming  from  foreign  parts,  and  belonging  wholly  or  in  pait 
to  his  Majesty's  subjects,  or  having  a  crew  half  oonsistiiig  of 

,  his  Majesty's  subjects  (6),  (except  a  ship  or  other  square-ri^jed 

vessel)  if  found  in  any  part  of  the  British  or  Irish  channels,  or 
elsewhere  on  the  high  seas  within  100  leagues  of  any  part  of  the 


Offley.    1 


Per  Willes  J.    Lockyer  v.  Attorney  General  v.  Sheriff,  For- 

T.  R.  260.     See  upon  rest,  43. 

this  subject,  Wilkins  v.  Despard,  (3)  24  Geo.  3.  c.  47.  s.3. 

5T.  R.  112.     Attorney  General  (4)  24  Geo.  3.  c.47.  8.2. 

V.  Fonter,    3  Price,  97'      2  Ves.  (5)  47  Geo.  3.  sess.  2.  c.  J 7. 

1 1 6.  288.  [6)  See  59  Geo.  3.  c.  121.  s.  1 . 

(2)  Lockyer  v.  Offley,   1  T.  R.  h  mfra. 
26  K    As  to  the  infonoation,  see 
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cottite  of  Great  Britain  or  Ireland^  or  discovered  to  have  been  Forfeitures  hi^ 
within  thoie  limits,,  having  on  board  any/oreign  tpirits  in  any  ^un'^il^f  ^^1"^' 
package  of  less  size  or  content  than  60  gallons  (1),  (except  only  trade. 
finr  the  use  of  the  seamen,  not  exceeding  two  gallons  for  eadi 
seaman),  or  any  tea  exceeding  6  lbs.  in  the  whole  (2)^  or  any 
tebacco  or  sm^  in  a  package  containing  less  than  450  lbs,  (3) 
(eonrept  loose  tobacco  for  the  use  of  the  seamen,  not  exceeding 
5  lbs.  of  tobacco  for  each  seaman,  and  except  such  tea  or  manu- 
fiictured  tobacco  or  snuff  as  shall  have  been  duly  shipped  for* 
exportation,  as  merchandize,  on  board  such  vessel  or  boat,  from 
some  place  in  Ireland),  is  forfeited,  with  her  tackle  and  furniture, 
tq^edier  with  all  such  tea,  tobacco,  or  snuff,  and  may  be  seized 
by  any  officer  of  his  Majes^'s  navy  or  marines,  or  of  the  cus- 
toms or  excise  (4).  And  every  foreign  smuggling  vessel  or 
boat  containing  one  or  more  subjects  of  his  Majesty,  whether 
mariners  or  persons  pretending  to  be  passengers,  which  is  found 
or  discovered  to  have  been  within  four  leagues  of  that  part  of 
the  coast  of  Great  Britain  which  is  between  North  Foreland  on 
the  coast  of  Keiit,  and  Beachy  Head  on  the  coast  of  Sussex^ 
or  within  eight  leagues  of  any  other  part  of  the  coast  of  Grreat 
Britain  or  Ireland,  having  on  board  foreign  spirits  in  a  package 
of  less  size  or  content  than  60  gallons,  (except  only  for  the  use 
of  the  seamen,  not  exceeding  two  gallons  for  each  seaman,)  or 
any  tea  exceeding  6  lbs.  in  the  whole,  or  any  tobacco  or  snuff 
inra  package  containing  less  than  450  lbs.,  except  loose  tobacco 
for  the  use  of  the  seamen  on  board,  not  exceeding  5  lbs.  iot 
each  seaman,  and  except  such  tea  or  manu&ctured  tobacco  or 
snuff  as  has  been  duly  shipped  for  exportation  as  merchandize- 
Oft  r  board  the  ship  iErom  some  place,  is  forfeited,  and  may  be 
seized,  and  prosecuted  for  smuggling  (5).  The  statute  57  Geo.  3. 
c.  38.  provides  that  if  any  vessel  (not  being  square-rigged) 
coming  from  a  place  between  Brest  in  France,  and  the  Helder 
Point  in  Holland,  (inclusive  of  the  Texel  Isle  and  all  places  on 

(1)  Clugas  V.  Penalnnay  4  T.  R.  sea,  from  vessels  so  coming*  are 
4^6.  deemed  to  have  come  from  foreigm 

(2)  Ships  not  belonging  to  East  parts.  45  Geo.  3.  c.  121.  8.2.  Aa 
India  Company  [having  more  than  .  to  the  persons  to  seize,  see  post.^ , 
six  poands  of  tea  on  board]  except  (5)  59  Geo.  3.  c.  121.  s.  1.  his 
for  the  use  pf  each  person,  at  the  Majesty's  subjects  found  on  board 
rate  of  one  pound  per  head,  are  liable  to  be  detained  and  deliver^ 
forfjptedby54Geo.3.  C.36.  8.35.  ed   over  to  navy,  and    detaining 

^3)  Vide  28  Geo.  3.  c  68.  a.  9.  officer  prosecuted,  ibid. ;  and  how 

(4)  45  Geo.  3.  c.  121.  s.  1.  and  the  8  leagues  are  to  be  measured^ 

vessels  not  coming  from  foreign  Pope»  tit.  5.  reg.  69.  n«  c« 

parts,  but  takbg  in  such  articles  at 

SdS 
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Foffeitum  in-    the  ZuydbBT  Zeei  laid  all  idandt  on  'the  eottit'of  FhmtoB» 
c^^7S<^^-  Netherlands,  and  Holland)  between  Brest  a»d  the  Tonl),  ihall 
Tndt.  arriTe  in  any  of  the  portu  of.  Great  Britei%  or  be  foand  at, 

anchor,  or  horering  withbi^  tbe  Kinitt  of  any  of  the  porl^ 
or  within  fdur  leagues  of  that  part  of  &e.  coast  vhisk 
is  between  North  Foreland  and  Baadiy  Head,  or  witUn  ajgjft^ 
leagues  of  any  other  part  df  the  coast,  or  shaH  have  hmm 
discovered  to  have  been  Widun  tlMe  Hmits  or  diMaocea,  mA 
not  proceeding  on  her  voyage,  wind  and  wealiur  peraiitta|^ 
except  in  a  case  of  unavoidable  necesuty  and  dislrais  olweaUm^ 
of  which  the  master  is  to  give  notice  and  make  prbrfbttfbce'te 
collector^  immediately  after  her  arrival  within  the  l&nks  of  dhia 
port,  having  on  board  jbr  the  use  of  the  seamah  any'Spirttso^i 
liquors,  exceeding  half  a  gallon  for  each  seaman,  or  havibg  Ml 
board  any  tea  exceeding  two  pounds  in  the  whole,  or  any  tobaceo^ 
except  loose  tobacco,  not  exceeding  one  pound  for  eadi  SHh 
man,  the  ship  and  goods  are  forfeited,  and  may  be  seized  by 
any  officer  of  the  army,  navy,  or  marines,  or  of  the  castoms  'at 
excise  (1).  If  a  vessel  (not  being  square-rigged)  coming  ham  a 
place  between  Brest  and  Finisterre,  inclusively  of  dl  islands  oh 
the  coast  of  France  and  Spain  between  those  places,  or  comiBg 
firom  a  place  between  Helder  Pdnt  in  Holland  and  North  Beigai 
in  Norway,  or  from  any  ^ace  as  &r  up  the  Catf^gat  as  Qot- 
teUboTghj  inclusivdy  of  all  islands  on  the  coasts  between  thest 
places,  arrives  in  any  of  the  ports  of  Oreat  Britain^  or  is  foand 
at  anchor  or  holering,  or  is  diaoovered  to  b«ve  been  within  thoss 
limits  or  distances,  and  not  proeeeding  on  her  voyage,  wind  and 
weather  permitting,  unless  in  a  case  of  unavoidable  necessity  and 
distress  of  weather,  of  which  the  master  ought  to  gite  notice  aad 
make  proof  before  the  collector,  having  on  board  for  the  oit 
of  die  seatoien  then  belonging  to  and  on  board  the  vessel,  any 
spirituous  liquofs  exceeding  one  gallon  for  each  seaman,  or  any 
teai  (SXccfedlng  fodr  pounds  In  ttie  whole,  or  any  tdbtixicoj  eteept 
loose  tobacco,  not  exceeding  two  pounds  for  each  seaman^  the 
goods  and  vessel  with  heir  tackle  will  be  forfeited,  and  may  be 
seized  by  any  officer  of  the  army,  navy,  or  marmes,  or  of 
costdms  or  excise  ^2).  The  '  same  pr.; visions  and  forfeiturtt 
have  been  since  extended  to  all  vessek  not  bebg  square-rigged 
earning  from  the  port  of  Brest  which  arrive  in  the  ports  of  Giesl 
B)'!tiEiin,'or  'are  found  at  anchor  or  hovering  within  the  ssflie 


LIL.^ 


(1)  57  Ge6.  i.  t.  33.  s.  I.  Solicitor  General  on  this  act,  Pops, 

(2)  57  Geo.  3.  c.  33.  s.  2.  Vide    tit.  5.  reg.  69.  n.  d.  4  cd. 
an  opinion  of  the  Attorney  and 


l||||Qt9«o|r  dii[lKpocg|  y^ai^  <Mi  bofurd  for  the  lue  of  tue  seamen  FotfekuniiD- 
l^^r/lipin^lOtt8|UQ^o|^expeedillg  on^^  for  each  seaman,  Kii»gMS^iii^ 

Cf  iQT  lea  exofi^ng  foqr  pounds,  in  the  whole,  or  any  tobacco,  tm«. 
«gi^Dq>jt  a  qpanti^gr  gf  loosci  tobacco  not  exceedmg  two  pounds  for 
€pi^  fewmp.  (1) . 

If  a  veipel  pr  bo^t  belonging  wfaoHy  or  in  part  to  a  British  impi«*iMma  of 
su^ecl^  or  hayiilg  a  crew  half  composed  of  British  subjects,  is  ^""^'K^' 
discorded  to  hay^  been  within  the  limitkof  a  port  of  the  united 
kjii^pm,  ox  in  axiy  pigt  of  the  British  or  Irish  channel^  or  else- 
where on  the  high  seas  within  a  hundred  leagues  of  any  part  of 
the  coasts  of  Great  Britain  or  Ireland,  having  on  bowrd,  or 
laying  h|ul  on  bo(urd  during  diat  voyage,  any  small  cordage 
ildBpt94  ^r  slii^iging  small  casks ;  or  having  on  board,  or  having 
l^ad  on  board  during  the  voyage,  more  ankers,  half-ankers, 
or  other  small  casks  under  sixty  gallons,  or  any  tin  or  other 
^ases  or  bladders  of  less  content  than  sixty  gallons  (and  capable 
of  containing  liquids),  of  the  description  used  or  intended  to  be 
used  or  adapted  for  smuggling  spirits,  than  are  really  necessary  ^ 
for  the  use  of  the  vessel,  or  any  materials  for  making  such  casks 
Q]r; cases;  or  having  on  board,  or  having  had  on  board  during 
the  voyage,  any  syphon,  tube^  hose,  or  implements  for  broaching 
or  drawing  any  fluid,  more  than  it  is  usual  and  necessary  to  have 
on  board  for  die  fair  and  ordinary  purposes  of  the  voyage,  and 
not  being  a  part  of  the  cargo,  and  included  as  such  in  the 
regular  official  documents ;  or  having  on  board,  or  having  had 
on  board  during  the  voyage,  any  articles,  implements,  or  mate- 
terials  adapted  and  prepared  ifor  repacking  any  tobacco  or 
snuff  which  may  be  on  board,  or  haye  been  on  board  during 
the  time;  the  vessel  and  her  tackle,  together  with  the  flk|g(U[ 
implements  on.  board,  is  forfeited  and  liable  to  be  seized.  (S) 

nrhe  transhipment  of  foreign  goods  from  one  vessel  into  UiMhipiiisf ,  ac 
another  on  arriving  near  ihe  coast,,  in  order  that  they  may  be  *^  ^^ 
afterwards  fraudulendy  landed,  is  provided  against  by  the  statute 
d  Qeo.  2.  c.  35.,  which  enacts,  diat  if  any  foreign  goods  are 
taken  in  at  sea  by  any  ship,  boat,  or  other  vessel  whatever,  or  are 
disdiarged  from  any  verari  within  the  distance  of  four  lesignes 
ftom  the  coast,  whether  within  the  limits  of  a  port  or  not,  with* 

^m^^ '    t    iw      I       I     >  ■■         -       I  ■      I    .   I    11-11     i^i       i^i»*i— — ,  — *^i*— — 1^ 

(1)  59  Geo.  3.  c.121. 8.6.  As  to    s.  d. ;  and  tee  furt)ier  provwons, 
tobacco,  see  Pope,  tit.  186.  s.  9. 

(2)  47  Geo.  3.    sess.  2.  c.  66. 
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gling ind  iU«g4 
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out  payment  of  the  customs  imd  other  duties  payable  iqxA 
them,  except  in  a  case  of  apparent  necessity,  or  of  some  othei' 
lawful  reason,  which  the  master  taking  them  in  must  proceed  ttf 
prove  before  the  chief  officer  of  the  customs  at'  the  first  port  in 
the  kingdom  at  which  he  arriyes ;  the  goods  will  be  forfeited 
and  lost,  and  the  master  of  the  vessel  into  which  they  are  takeOf 
and  all  persons  concerned  in  unshipping  or  recdving  them^ 
forfeit  treble  the  value;  and  the  vessel  receiving  theili>  if  it  be  not 
above  the  burthen  of  100  tons  is  forfeited,  and  the  master  of 
the  vessel  out  of  which  the  goods  are  taken  forfeits  tr^k 
value.  (1) 


Arresting  Per- 
icim  found  un- 
ftbipphig  Goods, 


Every  person  beiilg  a  subject  of  his  Majesty  who  is  found  on 
board  or  discovered  to  have  been  on  board  a  vessel  liable  to 
forfeiture  for  being  founds  or  having  been  at  anchor,  or  hovering 
Within  such  distances  of  his  Majesty's  dominions  with  goods  on 
board  which  subject  the  vessel  to  forfeiture,  and  who  does  not 
prove  that  he  was  only  a  passenger ;  and  every  person  found 
aiding  in  unshipping  in  order  to  be  laid  on  land,  or  found  cany- 
ing,  conveying,  concealing,  or  assistiilg  in  carrying  away,  con- 
veying, or  concealing  any  foreign  brandy^  nun,  geneva,  or  spirits 
subject  to  forfeiture  under  the  45  Geo.  S.  c.  121  ^  or  any  law 
relating  to  the  revenue  of  customs  or  excise  in  the  united 
kingdom,  will  forfeit  treble  value  of  the  goods  or  ^100  at  the 
election  of  the  commissioners  of  customs  or  excise  (2),  wbo 
direct  the  prosecution  against  him,  besides  such  other  punish- 
ment as  may  by  law  be  inflicted  for  the  offence;  and  the  officeni 
of  the  army^  navy,  marines,  customs,  or  excise^  are  empowered 
to  detain. the  person  and  convey  him  before  a  neighbouring 
magistrate,  who  may  require  him  to  give  b^il  to  answer  any 
Indictment  or  information  that  may  be  preferred  against  him; 
an  option  being  nevertheless  given  to  him  to  enter  into  the 
king^s  marine  service  (3).  The  opinion  of  the  law  officers  of  the 
crown  has  been  stated  to  be,  that  persons  found  removing  or 
concealing  smuggled   spirits  are  liable  to  arrest  wherever  §r 


T»« 


(1)  d6eo.2.  c.35.  s.  234  ^£50 
penalw  on  bribing  officer,  s.  24. 
How  n>rfeitures  recovered  and  dis- 
tributed, 8. 25.  And  see  5  Gleo.  1. 
c.  11.  8.3. 

(2)  By  47  Geo.  3.  sesa,  2.  c.  06, 
B.  3S,  9.  the  statement  in  the 
information    that    the    commis- 


fioners  bad  made  the  election  ib 
Bufficient  evidence  of  the  £ict  to 
warrant  a  conviction. 

(3)  45  O.  3.  0.121.  8.7.  sod 
see  68  G.  3.  c.  76.  s.  1.  as  to  pff- 
sons  not  British  subjects  withia 
one  league.  Pope,  lit,  5.  reg.7I» 
note  a. 
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whenever  such  removal  or  concealment  may  be  detected,  but  in  Porftiturei  in- 
such  cases  there  must  be  some  circumstances  from  which  it  may  T«a^M"X 
be  fairly  collected  that  the  spirits  have  been  smuggled ;  the  Trade, 
mere  removal  of  spirits  or  the  possession  of  them  without  a 
permit  to  protect  diem,  though  it  would  subject  the  spirits  to 
forfdture,  would  not  of  itself  constitute'  an  offence  for  which  the 
party  carrying  the  goods  or  having  them  in  possession  would  be 
liable  to  be  arrested,  except  under  the  circumstances  stated  by 
the  48  Geo.  S.  (1)  The  vessel  in  which  the  spirits  are  contained, 
the  manner  of  conveying  them,  the  place  and  mode  of  conceal* 
nient,  are  all  circumstances  to  be  taken  into  consideration,  and 
from  them  the  magistrates  must  judge  whether  it  is  apparent  or  . 
may  be  fairly  inferred  that  the  spirits  were  smuggled  on  shore  (2}« 
Whenever  a  vessel  belonging  in  whole  or  in  part  to  British 
subjects,  and  the  owners*  of  which  are  required  to  have  a  licence 
to  navigate  it,  is  found  to  have  been  within  four  or  eight  leagues 
of  such  parts  of  the  coast  as  wre  specified  in  any  act  of  parlia- 
ment with  regard  to  those  distances,  or  in  the  British  or  Irish 
channels,  of  elsewhere  on  the  high  seas  within  100  leagues  of  the 
coast;  and  a  person  found  on  bo&rd  ventures  either  during  the 
chase  or  previously  to  the  vessel  being  tak^  possession  of  within 
the 'prescribed  limits  or  distance,  to  uiiship  or  throw  overboard 
the'cargOy  or  any  part  of  it,  except  through  unavoidable  necessity 
or  distress,  or  for  the  security  and  safety  of  the  vessel  from  the 
dangers  of  the  sea  when  she.  is  laden  with  a  legal  cargo;  every 
person  found  on  board,  being  a  subject  of  his  Majesty,  who  shall 
not  prove  that  he  was  only  a  passenger,  will  forfeit  jilOO. 
OiBS^^rs  of  the  army,  navy,  or  marines,  or  of  customs  or  excise, 
by  whom  the  vessel  or  boat  is  seized,  are  required  to  arrest  and 
detain  every  such  person  in  order  to  his  being  dealt  with  as  a 
person  is  liable  to  by  the  45  Oeo.  S.  c  121.  for  having  been 
taken  on  board  a  vessel  liable  to  forfeiture  for  being  found 
of  having  been  at  anchor  or  hovering  within  such  distance  of' 
die  dominions  of  his  Majesty,  with  such  goods  on  board  as 
subject  the  ship  or  goods  to  forfeiture ;  or  if  he  be  a  seaman  or 
seafaring  man, '  he  may  be  dealt  with  as  directed  by  the 
47  Geo.  8.  ses8.2.(S) 


(1)  \ide  48  G.  3.  c.  84.  s.  7.  (3)  49  Geo. 3.  c.62.  a.  I.  As 
as  to  arresting  ai)d  binding  oven  to  the  mode  in  which  the  persons 
hawkers,  &e.  ofiering  tea  for  sate,      are  to  be  dealt  with»  see  57  Geo.  3. 

(2)  Order  of  Board  of  Customs,  c.87.  s.5.  59  Geo.  3.  c.  121.  s.  J. 
19  Dec.  1816.    Pope^  tit.  5.  49  Geo,  3.  c\  62.  s.  3.  ^Q  Geo.  3, 

C.104.  S.27. 
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Of  forfeiture  (joodi  expoTtad  OT  impacted  without  pajnmt  of  the  doliBi 

ul^^H!!^'  ^  imposed  upon  tham  I7  law  «re  fi>i£btted  to  the  cnrnp.  Ihe 
food«  and  ex-  siibudj  sct,  12  Ciu:.  S.  c  4»,  eiiacts»  Aat  if  any  goods  on  wUdi 
^t^r^^^^^omy  suUidiaB  are  due  shall  at  any  time  after  be  laden  on  board  « 
muMt  niMier :  Yenel  in  order  to  be  exported^  or  be  brought  from  parts  be. 
gndcanlb^r  ycmd  the  sea  into  any  place  or  creek  in  this  kingdom  OT  theoAsr 
^'  *  ^^f^'  dominioDs  of  his  Majesty  by  way  of  merchandizei  and  tmihipfoi 
af  €§««  them  in  Older  to  be  laid  oa  land,  the  dnties  due  or  to  be  daenot  Vnrnf 
to  "^*  (0        p^  or  lawfiiUy  tendered  to  the  collector,  or  his  deputy  (2X  witl^ 

the  ooosent  and  agreemenf  of  the  controller  and  samijiss 
there,  or  one  of  them  at  least,  nor  agreed  tor  in  the  costflanpi 
hoiuset  according  to  the  true  meaning  of  the  act,  all  such  goodly 
will  be  fbrfisited  to  the  crown(S).  But  the  act  provides  .tli^ 
if  any  gooda  of  a  nierchant  bom  deniiea  are  taken  fay  en^ 
mies  or  pirates  on  die  sea,  or  perisb  in  -a  ship  that  happsas 
to  be  taken  or  to  perish^  when  the  duties  have  been,  dxi^ 
paidw>f'  agreed  for»  and  that  fiict  is  duly  proyed  b^we  Ike 
treasurer  of  Ei^ands  commissioners  of  the  treasmy*  or  chisf 
baron  of  the  e^^eouer  for  the  time  being,  by  tbecauuninatiipk 
of  the  merchants  if  aUvei  or  of  their  executors  if  dead,  or  fayttwa 
ccedible  witnesses  at  ^die  least  sworn,  or  other  reasonable  wi^ 
messes  and  proof  on  oath ;  the  merchant  or  his  eyiciotors  wtgf 
nfwly  slup  in  the  port  where  the  goods  were  customed,  ao  moA 
odier  merchandize  as  is  equivalent  in  custom  to  the  goodsloil^ 
w^^ut  paying  any  thing  for  it;  provided  the  proof  be  .renapirM 
and  allowed  of  in  the  court  of  exchequer,,  rad  certified  to  dw 
cellectors  of  the  customs  at  the  port  wheref  the  merchandiy  is 
so  newly  shipped  without  custom  (4).  The  statuto  8  Ai^  e«  7« 
alao  subjects  prohibited  or  uncustomed  goodf ,  to  faffintois 
on  importation.  It  enacts  that  if  any  scnrt  of  goods  whalin>- 
ever,  liable  to  the  payment  of  duties,  be  un^hifpad^  with  inMA 
to  belaid  on  the  land,  without  the  customs  or  other  duties  beim 
first  paid  or  secured,  or  if  any  prohibited  goods  whatsoever  be 
imported  into  Great. Britain,  di^ey  will  be  forfeited.  And  moo^ 
over,  all  persons  ccmcerned  in  unshipping  the  prdiibited  sod 
uncustomed  goods,  or  to  wfaos^  hands  they  shall  knowiq^ 
come  after  being  unshipped,  will  forfeit  trMt  valuei  t^Qgelbff 


(1)  See  division  of  the  subject,  packages' in  poit^  5  Geo.  1.  ell- 
aiite»  692.  770.  s.  7.  and   13  fcl4  Car.  2.  c  11. 

(2)  Vide  Cro.  El.  534.  s.  5.,  which  imposes  leiOOpeoskf 

(3)  12  Car.  2.  c.  4.*  s.  3.,  and  on  mssler  for  uuciastonied  goods 
see  5  Geo.  1.  c.  11.  s.  6.    Penalty  found  after  oleariag. • 

on  master's  opening  or  altering  (4)  12  Car.  8.  c,  4.  s«  4. 
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m\A^^ti9t^ves$d  and  boat%  and  all  horses,  cattle,  and  carriages  Forfeituret  in- 

ia«4e.a«e  of  in  the  landing  or  conveyance  of  the  goods  will  be  ^nlj^,^^**ff 

ff^^Gnted  (1).    This  statute  is  not  ecxifiped  in  its.  pperation  to  Tnd*. 

^€s)^  jHTohibitions  b»  were  in  fiwce  at  the  tim^  when  it  wasi  {M^sed» 

h^t.  entW^  alto  to  future  statutes;  and  tbmfoce  a  pajcty  U 

U4)>le  to  fi>rfeit  the  treble  wu/?  of  gjoods.  whidi  qome  tohis  po»^ 

QM^iQn  with  A  knowledge  that.  t;hey  w^re  prohibited,,  though  the 

prohibition  was  imposed  by  a  statute  made  subsequently  to  tb^ 

8  Ann.  (2)      An  information  for  assisting,  or  being  otherwise 

eracerned  in  nM^ippiog  good^,  at  Ae  time  of  unshipping  4»em, 

^  sustainable  agunst  a  person  who  has  div9cted  others  to  Ian4 

t^  goods  and  to  receive  them  at  aoertaip  time  and  place(S}; 

for.  personal  presence  is  not  necessary  to  constitute  the  offence : 

a^d  if  a  person  who  was  not  present^  at.  the  running  of  the  gf^^^ 

or  the  CBTxyixng  of  them  to  hU  home  afterwards^  pays  the  me^ 

for  doing  it,^  it  is  a  being  concerned  within,  the  m^aping  of  the 

!(tatut%  and  an  information  may  be  supported,  agaipst  him,  (4)^. 

||ut  when  a  person  engaged  in  smutting  wine  had  b^en  pr^ 

9fnt  at  and  assisting  in  unshipping  two  parcel^  but  then,  w^^ 

9Mt(gi  having  before  he  went,  commande<l  his  servant  to  sti^ 

9f^  assist  on  getting  in  other  parcels  of  i.^  which  were  taken  iiy 

accordingly ;  it  is  said  to  have  been  decided  that  be  wa^  niQ^ 

liable  on  an  information  for  assisting  and  being  concerned  in  tfaf 

ino|Bhi|^ing  of  th^  kst-mentioned  parcels  at  the  tim^  of  ui^ 

sb^p^g  them,  however  he  might  be  liable  for  knowingly  takiu 

themin^  his  possession  (5).     And  it  is  said  that  the  wppcd^ 

tempore  exc^derationis,  or  other  words  of  the  same  import^  ^'M^ 

be  contained  ii)  the  inforn^iation  for  assisting  or  being  concemc^fjl 

in  unshipping^  in  the  manner  prohibited  by  the  act  (6)*    Tfaf 

information  may  charge  in  one  and  the  same  count  that  the 

defoodant  was  assisting  or  otherwise  concerned  in  unshipping 

the  illegal  articles^i  without  being  objectionable  on  the  grc«pid 

of  uncertain^  or  duplicity;  and  it  is  the  ancient  pracdce  in  th^ 

Exchequer  to  state  the  o£fence  in  fhat  mode  (7)»    And  the  aUfi^ 


O)  8  Ann.  0.7,  8.  17i,  inds^e 
foifeitiire  of  goods  landed  without 
entry  and  duty,  s.  14.  and  ante^ 
747,8;  and  see  as  to  goods  jiro- 
Mbited  to  he  exported,  53  Geo.  3. 
C  lOd.  s.  9. 

(2)  Attorney  General  v.  8aggers» 
1^ Trice,  182.  8ee  also  upon  this 
act  the  cases  intra,  and  Attorney 
6eneral  v.  Brown,  Forrest,  1 10« 

(3)  Attorney  Gi^neral  v.  Lake, 


Buhb;277.  .'  .  .  ^ 

(4)  Attdrney  Oeaeral  ▼.  Wood- 
mass,  Bunb.  247.    _ 

(5)  Attorney  General  V.  Flower, 
Bunb.  227. ;  and  see  the  explana- 
tion, id.  278,  &  quere. 

(6)  Attorney  General  ?•  Lake, 
Bunb.  277. 

(7)  Attorney  General  t.  Farr, 
4  Prices  Rep.  122.  Bunbary, 
227.247.277. 
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Forfekuret  in-  gutioa  of  an  offenoe  under  the  8  Ann.,  for  being  knowii^iy 
^*t^^3'  P<w^C8»^  of  foreign  leather  glovesi  is  compatible  with  achaige 
Tftde.  under  the   6  Geo.  S.  c.  19.    for  concealing  them  to  prevent 

seizure;    and  the  two  offences  being  distinct,  the  recovery  of 
the  penalty  of  treble  value  given  by  the  statute  8  Ann.  c.  T^ 
does  not  preclude   the  crown  from  proceeding   also  for  the 
penalty  of  j^'dOO,  to  which  the  offender  is  liable  by  the  statute 
6  Geo.  3.  (1) 

Tlie  owners  of  a  vessel  which  is  exposed  to  forfeiture  throng 
the  misconduct  of  the  master,  in.  being  concerned  in  an  illidt 
trade,  have  a  remedy  prescribed  to  them  by  statute  for  ob- 
taining satisfaction  against  him.  The  statute  81  Geo.  S.  c  39- 
provides,  that  if  the  master  of  a  ship  shall  clandestinely  hide  or 
conceal,  or  allow  to  be  concealed^  by  bb  mate  or  seamen,  in  any 
part  of  the  vessel,  or  in  any  chest  belonging  to  it,  any  qnanti^ 
of  foreign  spirituous  liquors  exceeding  two  gallons  for  each 
seaman  on  board,  or  any  quantity  of  tea  above  the  wdj^t  cfT 
six  pounds,  or  any  quantity  of  coffee  above  the  weight  of  nine- 
teen pounds ;  or  if  the  master  shall  clandestinely  import  or  sufir 
to  be  imported  any  such  foreign  spirituous  liquors  or  any  other 
uncustomed  goods,  whereby  the  owner  becomes  liable  to  penaltio^ 
or  the  vessel  is  liable  to  be  forfeited ;  he  will  forfeit  all  the 
wages  due  to  him,  and  will  also  be  amenable  to  the  owner  fer 
treble  the  value  of  all  such  foreign  spirituous  liquors,  tea^  coAe, 
and  other  uncustomed  goods,  over  and  above  the  other  pensl- 
ties  to  which  he  is  liable  by  law  (2).  A  similar  liability  is 
incurred  by  the  mates  and  seamen  of  a  vessel  who  are  gQilt7 
of  such  a  clandestine  concealment  or  importation.  (S) 

The  captains,  commanders,  or  other  officers  of  his  MigeiCy's 
ships  receiving  any  goods  on  board,  except  those  designed  for 
the  sole  use  of  the  vessel,  and  gold,  silver,  or  jewels,  and  goods 
taken  in  in  order  to  preserve  them  from  being  wrecked,  sod 
goods  ordered  by  the  admiralty  to  be  received  on  board,  are 
liable  to  be  cashiered,  and  rendered  incapable  of  serving  his  Ma- 

(1)  Attorney  General  V.  Saggers,  the  act  to  be  hung  up  in  every 

1  Price,  182. ;  and  see  11  Geo.  1.  British  trading  ship,  s.  4.  ;    r&r 

o.  30.  s.  16.  covery  before   justices;    cooiinit- 

(2)21  Geo.  3.  c.  39.  s.  1.  ment  for  three  months,  s.  5. ;  no 

(3)  21  Geo.  3.  c.  39.  s.  2.;  and  certiorarii  s.  7-;  limitation  of  so- 

th^  maybe  sent  to  serve  on  board  tions,  general  issue,    and   treble 

a  ship  of  war,    s.  3. ;     copy  of  costs,  s.  8.  . 
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jeaty,  on  being  convicted  by  the  flentence  of  a  couTtpntaitial  (1) ;  FoH«itiiret  in- 
Bod  they  are  also  liable  to  forfeit  the  value  of  the  goods,  or  the  ^^^'^iulJJIi 
sum  of  JlBQOj  at  the  election  of  the  infarmer  or  person  suing  '^i^^- 
for  it;  and  the  court  that  passes  the  sentence  is  to  certify  the 
judgment  to  the  admiralty.  (2) 

The  statute  5  Geo.  1. 1^  1 1 .,  in  order  to  prevent  goods  shipped  Rei«ndiiig,  &c. 
for  foreign  parts  being  relanded.  to  the  prejudice  of  the  revenue, 
enacts,  that  if  any  such  goods  shall  be  unshipped  or  put  on  shore, 
(except  in  case  of  distress,  to  save  the  ship  from  perishing,  or  in 
the  presence  of  an  ofiicer  of  customs),  th^  shall  be  forfeit^ ; 
and  the  master  is  liable  to  forfeit  the  value  of  the  goods  ;  and 
a  person  receiving  them  double  their  valUe,  unless  he  protects 
himself  by  discovering  the  ofience  previously*  to  a  seizure  being 
made  (8).  All  goods  charged  with  excise  duties  upon  importa- 
tion, which  are  upshipped,  landed,  or  delivered  opt  of  any  vessel 
before  the  duties  are  paid  or  secured,  wre  forfeited^  and  liable  to 
.be  8ei2ed  by  the  officers  of  excise  (4);  and  every  pearson  who 
shall  unship,  hmd^  or  deliver  any  such  goods  out  of  a  vessel, 
or  astist  in  so  doing,  before  the  excise  duties' have  been  fully 
fwid  or  secured,  or  shall  conceal  the  goods,  or  knowingly  re-  i 
ceive  them  into  his  possession,  he  will  forfeit  treble  the  value  of 
the  goods,  to  be  estimated  at  the  highest  price  which  goods  of 
the  best  quality  of  the  same  kind  sell  for  in  London  at  the  time 
when  the  forfeiture  is  incurred  (5).  When  goods,  in  respect  of 
which  excise  duties  are  charged,  are  fraudulently  dqxisited  or 
concealed  in  any  place,  with  intent  to  defraud  the  crown  of  the 
eaecise  duties,  Ae  goods  and  packages  are  forfeited,  and'  may 
be  seuEed  by  the  officers  of  excise  (6).  Where  any  goods  are 
forfeited  under  the  acts  of  parliament  relating  to  the  duties  ef 
•excise,  all  the  moveable  casks,  or  other  packages  containing 
them,  and  every  vessel,  boat,  cart,  and  carriage,  and  all  cattle 
ined  in  the  removal  of  them,  will  be  forfeited  and  may  be  seized, 
together  with  the  goods,  by  any  officer  of  excise.'  (7) 


(1)  22  Geo.  2.  c.  33.  s.  2. 
an.  18. 

(2)  22  Geo.  2.  c.  33.  s.  24. 

(3)  5  Geo.  ].  c.  11  s.  6.,  the 
value  of  the  goods  is  uken  at  the 
highest  price  for  articles  of  the 
sort. 

(4)  See  as  to  officers  of  army 
and.navy,  po8t»  795,  6 

(5)  27  Geo.  3.  c,31.  s,  9. 


(6)  42  Geo.  3.  c.  93.  s.  17. ;  and 
see  as  to  seizures  by  army  and  navy, 
&C.  post ;  and  see  as  to  powers  of 
searching  suspected  places,  post, 
and  42  Geo.  3.  o.  93.  s.  17. 

(7)  42  Geo.  3.  c.  93.  s.  18. 
Fenaity  on  taking  another's  horse 
without  his  consent,  for  conveying 
spirits,  &c.,  ^20.  45  Geo.  3. 
c.  121..  s.  9. 
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Poriutorcf  to.     ' '  iRimtj  'pttlMii  'faiOiniig^y  iwribcterM%  or  fconwrfafo  oar  iaMw^ 

~  goods;  laMt  to  nydiMjr  of euikoms  or'excilK^  or  inlpiid  dotiea^ 

iriielli«r1iekatotiuttiiet,  or  dam  ot^bxs  mot  ^pretmd  to  hw$t 
any  property  or  interert  inthe  goodft^  finlHte tnMe  t^  valiu^lir- 
sides  the  av^dn  dietkiBelTe8(l) ;  and  the  angle  value  of  goods 
«>^HMled4»  MtaWt^d^tft  ftie  pice  #faich  ik^  Iwl  ^oods  df  the 

CoocaiiQs  run    Hk^flcflt  %iiH  farlh''XiOtidoii(ft)/  '  Vokxi«  «ottcenMd  in  stuaf^ 

gtift)^  |$V^Mbf ttd  Hid  ilMttMriMdrgabdahai«fi«9Uitttly»  in  aider 
ia|»-eiK0lMlli»li4bRn»edf  thiiiii,  Mionednio'a  praotifteof  pladgiaK 
ilMta  Wtih  ^iihAMlpaM  in  Loftdan,  flnd'atreml  aeiaiiros  of  sack 
{fttk^erty -hAT^  beenr  ialaly  made;  in  oMn^aenoe  of  whi<it  a 
)MiMle  iiotfca  kaa  baMi  gi^cn  io  pawnhnkkera  ^  the  enslanH 
IWWii,  <M«tk)li]i%*  them  againtft  takm^  in- pledge  any  for«gii 
goodit  <har  «re  n^  and  liable  to '  die  piq^mant^P  duties  unleK 
ftfljr'Biitiified  tkiit^ift  diltte  huva  beeiriia]U7  farthooommis- 
KftMei^  6f  irakdms 'biive  exfnmiMl  arreicAatian  to  pioaecole  aD 
tMtfdi  '|MMbift0d  "gobda  to  ^oMlenmaaioii,  aooovding  to  law  (3). 
Bferj  ]l6MM'oftl^  '<tf  tijMfVigfib  Aift'eny  ptobadbed  goodi 
dt goodS'<pi^«tetidad  16  ba  m^ ^ftifate dfegoodb,  wfamb ihayhe 
^zid  by  the\pa(i^  i6  ^(ttn  ttey  wpa  6flbi^4br  sale,  x>t  by  4e 
<Mtebl«  dP^ditakiis  or  'e^8^'(4).  But  the  goods  mii^  he  lo^ 
ftl  lhie-lt|>i^prfaAadpliteas  tielonging  to  ihe<4aNmn  mthin  twenty- 
ftor  tioUrs^-if  ikte  UifemB  be  made' in  any^huia  widiin  the£o^ 
cf  ite  i^ekly1)flftroflfiortali^$  br-twhhin  fcnty^dg^  horns,  if 
ffieitSaQivei W mitda tn  tfhy  tMhtf pl9oe(5).  TheipmoD oflbring 
W'eupdiltog  Ae  gooAi  to  ^e  also  fbtfeits  tr«Ue  the  '«alae(6). 
the  gottds  ^mey  also  be  seisad  fipom  the  ityar  either  by -d^ 
¥i^di^  MT;  by  any  ^cer  of  the  eostoms  'or  exciie,  provided  dife 
gbdflfl  Vte  depoi{«sd  aft  'we  have  juat  mentioned(7);  'and  dfe 
Mfet  akb  forfeits  tftibb  rahie;  bat  either  party  fibt  pna^- 
edAig  die  ^er  ^rtft'efthet  i^  mcempC  from  the  pcnalt^;  dioa^ 
if  no  pMsecuAonli  05mnMio«3  within  s  month  after  die  aeitan^ 
the  warehouse  keeper,  <»  officer 'inwhoaeeustodlf  Ihargoods  mse 
lodged  on  thdr  being  aeized,  is  to  institute  proceedings  (8).    If 


Iwa 


(1)  11  Geo.  I.e. M.  s.  16. ;  and 
see  8  Ana.  c.  7.  s.  17.  Attorney 
Qeneral  t.  Saggers,    1  Prioe,  182. 

(2)  11  Geo.  1.  c.  30.  «.  I/. 

(3)  Order  at  eustom  bouss, 
27  May  1818.    Pope,  tit.  6. 

(4)  As  to  officers  of  amiyand 
navy,  &c.  see  post,  795,  6. 


(6)  11  Geo.  1.  c.  80.  s.  18. 

(6)  11  Geo.  1.  C.30.  s.  19* 

(7)  11  Geo.  1.  cdO.  S.20. 

(8)  11  Geo.l.c.  30.  S.21.  See 
8  Geo.  1.  c.  18.  s.  10.  Hawken 
dealing  in  contraband  goods  for* 
feit  licence,   60  Geo.  3^   c.  41. 
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«  piMm   knowingly,  receives  or  fttys  goods  ^AttodetAuSkf  run  F«fi4M»r«s>- 
or  iinjported,  befove  th^  have  been  legally  oondemned,  and  is  gUng  uj  ui^f 
coavieted  thereof  by  one  or  more  justices  of  the  peace  for  the  >d]s-  '^"^** 
ttiet  nefa^re  die  offender  was  found,  upon  his  appearance  or  definlt 
by:  oath  of  a  credible  witness,  or  by  confession,  he  forfdts  .s^M, 
one  ttoiety  thereof  to  the  informer,  and  the  other  to  the  poor  d 
the  parish  where-  the  ofifence  was  committed ;  the  same  to  be 
leriiBd  by  distresi^and^sale  of  the  offender's  goods,  fay  warrant 
mdet'the  hand  and  sefd  of  such  justice  as  aforesaid;  and  in  d^ 
fiiuk  of  such  distress  he  may  be '  committed  for  three  months.  (1) 

All  wntermeo^  carmen,  porters,  and  other  persons  einployad  Porters,  &c. 
in  eetnying  goods  prohilMted,  run,  or  clandestine^  imported,  ^^'n^^v^ods, 
without  the  payment  of  the  duties  of  customs  or  excise,  when  die 
good^  are  fomid  i^ion  them,  and  th^  know  of  die  fraud  ooboh 
mkted  upon  the  revenue,  and  are  afterwards  convicted  updn 
^elr«ppearaiice  or  defiiuk,  by  one  or  more  credible  witnesses, 
or  by  ecfdRftsion,  before  a  justiee  of  the  penoe  for  the  ^disirkt  ^ 
'w>keipis  die  diimoe  was  committed  or  o£Eender  foimd,  are  liable 
Ito  forfttt  treble  the  yaliie  of  the  goods^  one  moiety  to  the  in- 
>fortlier,  and*die  other  to  die  pObr  of  dbe'pvrish;  to  be  levied 
by  distress  ated  sale  ofdie  olbnder's  goods ;  and  in  dafodt  df  Ae 
'.pemdty  being^aali^ed,  the  oAnder  is  to  be  oomioittad  to  prison, 
lt>  be  whipped,  and  kept  to  hoKl  labour  for  anytime  not  ei- 
efsedlbg  three  moiidis  (S).  Every  pemon  undertaking  or  agree- 
ing 'by  \^l^  ^(  iMtranee  or  otherwise  to  deliv^w  goods  to  be 
knporced  from  'pi^fis  beyond  dse  sea  at  any  pbce  in  En^^bmd^ 
Wales^  or  fi^rwid^,  without  pErpMg  the  customs  or  dodee  pay- 
lAile  Wk  itnpoHUdon,  or  any  prohibited  goods,  >or  ^actualiy^de- 
^iSmeA^  w ^MistAg to b^dehvei^d  any  goods  wiiatever,  widiout 
JflQkig  die  duties  when  acquainted' with  die  fitet,  Is  iiahte  to 
fttfkit  dietao^  of  ^500  fayvirtoe  of  a  stadite  of  die  veigB  of 
W.'A'M.,  Ot«r  and  above  aU  other  forfeitures  and  penlUdes  to 
wfaicb  iie  was  then  liable  (S).  A  ^penalty  of  jSSOO  was  also 
imposed  by  the  same  statute  on  die  person  so  insured.  (4) 

(I)  8  Geo/l.  c.  18.  8. 10.  Haw-  (2)  9  Geo.  2.  c,  35.  s.  21. 

k^rs  dealing  in  coDiraband  goods,  (3J  4  &  5  W.  &  M.  c  15.  s.  14. 

foifdt  licence,   50  Geo.  3.  c.  41.  (4)  4  &  5  W.  &M.  c  15.  8. 15. 

s.  16 ;   and  see  penalty  of  treble  reward  to  person  discovering  the 

value  on  receiver^   8  Ann.    c.  7»  oflfence ;  prosecution  within  twelve 

8.  17.     1  Prjice,  182.    Attorney  montbs>&c.  s.  25  tol9. 
Geaerai  v.  Ssggers. 
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AviUturts  in.  Indepoidentlj  also  of  the  penalties  attaching  by  particalar 
ffiMind  ilkfS*  '^^^  of  parliament  upon  differ^it  species  of  contraband  trading 
Tnd:  a  contract  made  in  contravention  of  the  revenue  laws  is  md, 

Coomatin  and  cannot  be  recovered  upon  in  a  court  of  law;  and  therefor^ 
&c  woJi^mi^*  where  a  foreigner^  residing  at  Lisle,  sold  a  quantity  of  laoe, 
^^^^'  which  he  knew  was  intended  to  be  smuggled  into  England,  and 
dchcqiMr,  kc.    which  he  packed  in  a  peculiar  manner,  by  direction  of  -the  pur- 

chaser,  to  fiunlitate  the  clandestine  importation  of  it;    it  was 
holden  that  he  could  not  recover  the  price  (1).     So  where  an 
inhabitant  of  Guernsey  sold  a  quantity  of  brandy,  which  he 
knew  was  intended  to  be  smuggled  into  this  country,  and  which 
he  packed  in  ankers (2)  for  the  purpose  of  bsing  smuggled;  it 
was  held  that  he  could  not  recover  the  price  (3)*    -So  an  action 
cannot  be  maintained  \>j  the  partners  in  a  commercial  firm»  for 
goods  sold  by  one  of  them,  who  lived  in  Guernsey,  and  packed 
by  him  in  a  particular  manner,  for  the  purpose  of  being  smuggled 
into  this  country,  though  the  other  partners,  who  resided  in 
England,  knew  nothing  of  the  sale  (4).    Hierefore,  whenever  the 
vendor  has  assisted  a  purchaser  in  running  goods  in  contravention 
of  the  laws  of  the  country,  he  can  neither  recover  back,  the  goods 
themselves  nor  the  value  of  them  (5)«     And  it  is  clearly  setded 
that  a  bond,  bill  of  exchange,  or  other  security,  which  is  founded 
on  a  smuggling  consideration,  is  invalid  in  the  hands  of  the  partf 
to  the  illegal  transaction(6).     But  the  contr&c^  may  be  enhtcei 
when  it  can  be  established  without  calling  in  aid  the  illegal  transac- 
tion; and  if  goods  are  bona  fide  sold,  and  are  delivered  in  tbe.fijr 
course  of  trade,  the  vendor  may  recover  the  price  of  them,  al- 
though they  are  afterwards  smuggled  into  this  country  (?)•    And 
when  two  partners^  one  of  whom  was  an  inhabitant  of  Dunkifk, 
and  the  other  a  native  of  that  place,  sold  a  quantity  of  tea,  and 
delivered  it  to  the  purchaser,  knowing  it  was  intendol  to  be  mvg- 
gled  into  England,  but  taking  no  part  in  the  adventure  except 
by  selling  it,  as  they  would  have  done  to  any  other  person  in 

■••^^•~~^'*'**~*^-^>^>^^'>»^i^^— ^■^^■^^•^•^•^BB^—^BM^^^^K^^^i^Ba— i^^>^B^aBB^S«>na^KBa-«^p>^B>W^^^— ^^^^i^>— •i^^i^^^ 

(I)  Waymell  v.  Reid,  5  T.  R.        (6)  Vandych  v.  Hewitt,  iBast, 

599.  96. 

(2)    An    anker  contains   only        (6)  Guichard  v.  Robens»  1  Bh. 

sixty-four  wine  quarts;  the  cask  Rep.  445.     Qhitty  on  Klls,  5 Ed. 

must   now  contain  sixty  gallons,  96.  3M.&S.  117.  HoIt,C.N.F- 

45"  Geo.  3.  c  121.  s.  1. '  105.    4  Taunt.  63. 

(3)  Clugss  V.  PenaluDs,  4  T.R.        (7)  Clugas  v.  Penaluoa,  4  T.K* 
466.  466.  Hodgson  V.  Temple,  5 TsiuDt. 

(4)  Biggs  V.  Lawrence,  3  T.  R.  161.     1  Marsh,  5. 
454. 
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the  ordinary  course  of  trade:  it  was  .held  that  the  contract  cS  ForMtwet 
«ale  was  not  vitiated  by  the  illegality  (1).  So,  when  the  vendors  smuggling  md 
of  spirituous  liquoi:s,  who  were  distillers^  delivered  them  by  the  ^^^^  Tride«» 
orders  of  the  purchaser,  under  permits  which  they  obtained^ 
authorizing  the  delivery  of  the  goods  to  a. third  person  as  the 
buyer  and  for  his  use,  at  a  rectifying  distillery,  which  was  en- 
tered with  the  excise  officers  as  the  distillery  of  that  person^ 
when  it  was  in  £ict  the  property  and  carried  on  for  the  benefit 
of  the  defendant,  who  kept  a  licensed  retail  shop  for  the  sale 
of  spirituous  liquors  (2),  which  the  vendors  knew ;  it  was  held 
that  the  contract  of  sale  was  not  illegal,  and  that  therefore  they 
were  in  a  condition  to  recover  the  price  (3).  So,  on  an  action  of 
Assumpsit  being  brought  for  not  accounting  for  goods  delivered 
to  the  defendant,  to  be  sold  on  account  of  the  plaintiff^  it  was 
h^Id  by  Lord  Ellenborough  that  it  was  not  a  sufficient  answer 
]tQ  shew  that  the  goods  paid  no  duty  on  exportation,  and  that 
the  vessel  cleared  out  in  ballast,  without  also  proving  that  the 
illegal  evasion  of  the  duty  formed  part  of  the  agreement  between 
the  plaintiff  and  defendant  (4)«  The  vendors  of  a  quantity  of 
tobacco,  consigned  to  them  £rom  Guernsey  to  be  disposed  of^ 
who  had  made  a  regular  entry  of  it  on  importation,  but  had  not 
entered  themselves  at  the  €*xcise  office,  nor  pi'ocured  a  licence 
as  dealers  in  tobacco  (5),  and  who  at  the  desire  of  the  defendant 
had  sent  it  out  to  him  without  a  permit,  were  held  entitled  to 
recover  the  value,  there  being  in  this  instance  no  fraud  upon  the 
revenue,  nor  any  clause  in  the  statilte  making  the  contract  of 
sale  illegal,  and  the  illegality,  if  any  existed,  consisting  only  in 
the  breach  of  a  particular  regulation,  the  ccmpliance  with  which  <^ 

was  enforced  by  a  speisific  penalty  (6)*  A  judgment  of  con- 
demnation in  the  court  of  exchecpier,  on  the  ground  that  rum 
was  adulterated,  is  conclusive  evidence  of  that  &ct  in  answer  to 
an  action  for  the  price  of  it;  but  there  is  a  difference  between  a 
judgment  of  condemnation  and  a  judgment  in  an  action  for  pe- 
nalties, because  the  former  operates  in  rem,  and  the  latter 
only,  in  personam,  and  therefore  the  latter  judgment  is  not 
evidence  with    respect  to   persons   who    are   not    parties   to 

(1 )  Holitian  V.  Johnson,  Cowp.  stance  of  selling  does  not  make  a 
341.  Waymell  V.  Reed,  5  T.  K.  person  a  dealer  within  29  Geo.  3. 
600.  c.  68.  s.  70.    Johnson  v.  Hudson, 

(2)  Vide  26  Geo.  3.  c.  73.  8.54.     II    East,    180.     Rex.  r.  Little, 

(3)  Hodgsoii  v.Tetnplc,5Taunt.  1  Burr.  609.  The  King  v.  Buckle, 
ISl.  4  £ast,  346.  and  post. 

(4)  Catline  V.  Bell,  4Campb.  (6)  Johnson  v.  Hudson,  11  East, 
183.  181. ;  and  see  30  Geo.  3.  c.  40. 
•   (5)    But  semble,  that  one  in-    S.  4.    29  Geo.  3.  c.  68.  s.  70. 

VOL  .\.  S    E 
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Farfritures  _  it  f  i),  A  Condemnation  of  goods  in  the  court  of  exchequer  is  con- 
SAoBllhg  «mI  cltisive  evidence  against  all  the  world ;  and  the  question  of  for- 
iUegal  Trade.,   ^  feiture  canuot  be  agitated  again  in  any  tribunal  whatever  (2).  Bat 

it  has  beeii  held  that  a  condemnation  by  the  commissioners  of 
excise  will  not  have  the  same  conclusive  operation  (S).  If  by  the 
smuggling  or  wrongful  or  negligent  act  of  a  third  person^  a  ship 
or  gc^s  become  forfeited  and  are  seized,  the  owner  may  recover 
compensation  in  an  action  against  the  wrongdoer.  (4^) 

JiJ^iifgric.         The  master  of  a  vessel  arriving  from  foreign  parts  must  not 
Shipi,  &c.  presume  to  pass  the  usual  places  appointed  for  stationing  officers 

doors,  boxef,&c.  of  the  revenue  on  board  vessels,  and  for  relieving  and  landing 
J|JJ]^°*    ,  .     the  officers,  or  such  other  places  as  may  be  hereafter  appointed 

for  ^that  purpose  by  the  commissioners  of  the  customs,  without 
bringing' to  and  receiving  the  revenue  officers  on  board;  and 
when  outwai'd  bound,  he  must  not  pass  without  bringing-to  at 
the  usual  and  appointed  places,  for  the  purpose  of  the  cargo 
being  examined,  and  of  relieving  or  landing  the  officers ;  except 
-in  a  case  of  unavoidable  necessity  or  distress  of  weather,  or  other 
inevitable  accident,  to  be  established  to  the  satisfaction  of  the 
commissioners  of  the  customs ;  and  every  master  who  so  passes 
without  bringing-to  for  these  purposes,  forfeits  i^lOO  (6).     And 
«    if  a  vessel,  liable  to  seizure  or  examination  by  any  act  of  par* 
liament  now  in  force,  does  not  bring- to  on  being  required  to 
do  so,  of  on  being  charged  by  a  vessel  in  his  Majes;^'s  navy 
iiaving  the  proper  pendant  and  ensign  hoisted,  or  by  a  vessel 
employed  in  tlie  prevention  of  smuggling  under  the  authority 
jof  die  commissioners  of  the  treasury,  the  commissioners  of  die 
admiralty,  or  the  comnussioners  of  customs  or  excise,  having  a 
peodant  and  ensign  hoisted  of  such  description  as  hid  Majesty, 
by  order  in  council,  or  by  royal  prodamaticm  under  the  great 
seal  of  the  united  kingdom,  shall  from  time  to  time  order  and 
direct,  it  is  lawful  for  the  captain  of  his  Majesty's  vessel  so  em- 
ployed to  shoot  at  or  into  the  vessel  so  liable.     And  he  is 
indemnified  against  all  the  consequences;  and  if  a  person  is 
.wounded  or  killed,  and  a  charge  is  preferred  before  a  justice  or 
other  competent  person  against  those  employed  in  his^  M'yesty's 
service,  they  are  to  be  admitted  to  bail.  (7) 

(1)  Hart  V.  M'Namara,  4  Price,        (4)  Blewitt  v.  Hill.  1 3  Ewt.  13. 
154.  Baker  v.  Liscoe,  7  T.  R.  17.1. 

(2)  Scott  ▼.  Shearman,  2  Bla.        (5)  See  divbion  of  subject^ant^ 
Rep.  ^77.  692.  770. 

'    (3)     Henshaw    v.    Pleasance,  (6)  26  Geo.  3.  c  40.  s.  22. 

2  tela.  Rep.  1174.;    sed  quaere,  (7)  56  Geo.  3.    c.  104.    s.  8. 

and   vide   Reynolds  v.  Kennedy,  Penalty  of  jfi^OO  on  hoistinff  the 

J  Wils.  232.                            ^  pendant  when  not  autbori2ed,s.9» 
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The  power  of  s^arrAing^  vessels  was  conferred  on  the  officers  powewof 
pf  the  revenue  by  the  stat.  1 3  &  1 4  Car.  2.  c.  1 6.  s.  4.  The  offi-  sarchins  ships; 
cers  of  customs,  and  their  deputies,  were  authorized  by  this  act  °  '  ' 
to  go  on  board  of  any  vessels  outward  bound,  as  well  ships  of 
VfBX  as  merchant  ships,  and  to  bring  on  shore  all  prohibited  or 
uncustomed  goods,  except  jewels,  and  to  bring  on  shore- into 
his  Majesty's  storehouse,  from  inward-bound  vessels,  all  small 
parcels  of  fine  goods  or  other  goods,  which  are  found  in  cabihsj^ 
diests,  trunks,  or  other  small  packages,  or  in  any  private  or 
secret  place,  in  or  out  of  the  hold  of  the  vessel,  and  which  occa? 
sion  just  suspicion  that  they  were  intended  to  be  fraudulently 
conveyed  away.  And  all  other  sorts  of  goods  whatsoever  fbr 
which  the  duties  were  not  paid  or  compounded  fbr,  within  20 
days  after  the  first  entry  of  the  ship,  to  remain  in  the  stprcr 
house  until  the  duties  are  satisfied,  unless  the  officers  see  just 
eause  to  allow  a  longer  time  (1).  And,"  in  order  lo  enforce  this 
laW)  the  officers  may  freely  stay  and  remain  on  board  until  all 
the  goods  are  delivered  and  discharged  out  of  the  vessel  (2). 
And  if  the  master,  or  any  other  person,  sufier  a  package  tQ 
be  opened  on  board  the  vessel,  and  th\3  goods  to  be  embezzled, 
carried  away,  or  put  in  any  oth^  form  or  package,  afier  the 
ship  arrives  in  her  port  of  discharge,  he  will  forfeit  if  100  (3). 
Afler  tbis  provision  was  made,  it  not  unirequcntly  happenefdjliat 
padcages  sent  to  his  Majesty's  storehouse  by  the  officers  of  cu&r 
toms,  in  pursuance  of  the  act,  and  others  brought  on  shore  by 
virtue  of  a  special  sufferance  or  order  from  the  commissioners 
or  principal  officers  of  the  customs,  to  be  examined  before  entry  ^ 

and  payment  of  the  duties,  were  found  to  enclose  lace  and  other 
fine  goods,  which  lay  in  a  small  compass,  and  which  there  lyas 
reason  to  believe  would  not  be  entered  at  the  custom-house 
unless  they  should  happen  to  be  discovered  by  the  revenue 
officers.  The  statute  5  Geo.  3.  c.  43.,  in  order  to  remedy  this 
evil^  provides  that  all  goods  found  enclosed  and  concealed  in 
chests  or  packages,  or  amongst  other  ^oods,  after  they  have 
been  carried  to  the  king's  storehouse  by  the  officers  of  the  cus- 
toms in  -pursuance  of  the  13  &  14  Gar.  2.  which  have  not  been 
entered  and  paid  for  within  20  days  after  the  first  entry  of  the 


Apd  see  24  G.  3.    c.  47.    e.  23.  crown.  Grdtr  in  Council,  1st  Feb. 

extended  to   all   statutes  passed  1817.    Pope,  tit.  5. 

ap4  %o  be   passed   by   47  6.  3.  (1)  Post. 

ses?.  2.   c.  66.   8.  32.     The  pen-  (2)  13  &  14  Car.  2.  c.  IJ.  8^4. 

dant   has  now  a  red  field  with  a  (3)  13  &  14  Car.  2.  c.  11.  s.4.^ 

regal  crown,  and  the  'ensign  a  rpd  and  see  2G  Geo.  3.  c.  40.  s.  8. 

jack  with  a  union  J^ck  and  a  regal 

d£2 
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Poiren  of.         ship  in^hich  they  were  imported ;  or  goods  found  concealed  in 

-SbuM^ftc.^*  packages  brought  on  shore  by  special  suflferance,'or  order  from 

^the  conuniasioners  or  principal  ofl^cers  of  the  customs,  at  the 

Request  and  application  of  the  proprietor  or  his  agent,  and  not 

'particularly  specified  in  the  application,  will  be  forfeited  and 

"^liable  to  *be  seized,  one  half  of  the  benefit  of  the  forfeiture  being 

.  given  to  the  person  seizing  or  informing,  and  the  other  half  to 

'the  crown  (1).       The  statute  IS  &  14  Car.  2.  also  provides 

'that  if  after  the  clearing  of  a  vessel  by  the  officers  appointed 

^for  managing  the  customs,  or  their  deputies,  and  discharging 

'the  watchmen  or  tidesmen  from  attendance,  any  goods  are  found 

on  board  that  have  been  conceeded  from  the  knowledge  of  the 

.persons  appointed  to  miinage  ^hexrustoms,  or  for  which  the  duties 

on  importation  h&ve  not  been  .paid,  the  master  or  purser  wiH 

forfeit  i^lOO  (2).    If,  after  the  arrival  of  a  vessel  laden  with 

goods  and  bound  to  Great  Britain,  either  when  within  the  limits 

of  any  of  the  ports  of  Great -Britain,  or  within  four  leagues  of 

the  coast  thereof,  bulk  is  broken^  or  miy  i>art  of  the  cargo  unl»* 

den  or  unshipped  with  intention  to  be  hud  on  land,  or  undiipped 

for  any  other  purpose^  within  the  limits  ^or  distance  aforesaid, 

before  such  vessel  arrives  at  the  proper  place  for  Ae  disdmige 

of  her  cargo,  or  any  part  of  it,  ^nd  is  there  duly  autkorized  to 

unlade  by  the  proper  o£Scer  of  customs,  tlie  master  and  the 

mate,  or  other    person  next  in  command,  will  TespecMtf 

forfeit  jf'SOO;    except  in  case  of  unavoidable  necessi^  and 

'distress  of  weather,  or  other -unavoidable  accident,  necesaityj  or 

distress,  of  which  necessity  and  distress  or  other  unavoidable 

•accident,  the  master  is  to  give  notice,  and  together  with  two  or 

more  of  flie  mariners  on  board,  make  proof  upon  oiith  before  the 

'tx>IIector  or  other  chief  officer  of  custom^  (S),     If^  upon  the 

arrival  of  the  ship  within  the  limits  of  a  port  in  Great  BritaiDi 

for  the  discharge  of  the  cargo,  there  arc  any  goods  whidi,  fixjoi 

necessity  or  from  the  nature  of  thc'cargo*  must  be  uiHtvoidably 

stowed  either  in  the  cabin  or  between  the  decks,  or  upon  the 

decks,  or  in  the  steerage,  forecastle,  or  other  places  out  of  the 

main  hold  of  the  vessel,  except  such  part  of  the  curgo  as  n 

stowed  in  the  chains,  or  in  other  parts  on  the  outside  of  the 

-ship,  the  officers  who  first  go  on   board  are  required,  b^rc 

they  leave  the  vessel,  to  mark  and  seal  the  several  packages^ 
"^ —   ■    ,  - 

(1)  5  Geo.  3,  C.43.   s.  1.;  and        (3)  26  Geo.  3.    c.  40.    s.  8. 
"see  5  Geo.  1.  c.  11.  8.  4.  PeDalty   on   master's   opening  or 

(2)  13  &  14  Car.  2.  c.  1 1.  s.  5.  {    altering packa^  in  porU  5  Geo.l. 
andsee5Geo.  1.  e*lL  8.4*  *^41.  a  7. 
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as   the    commissioners   of   the  customs    shall    direct.      And  Po«en  of 
the    mark    or    seal   is    not  allowed  to  be  altered,    defiu^d^  Housei^^&c^ 
c^  broken^  before  the  goods  contained  in  t&e  packages   are 
landed,  either  at  the  legal  qaays>  or  at  other  places  by  the  suf-> 
ferance  of  the  commissioners,  and  under  the  authority  of  an  order 
from  the  proper  landing  waiters,  and  in  the  presence  of  some 
superior  officer  appointed  by  the  commissioners  to  see  the  pacK- 
ages  opened  (1).     If  the  seal  is  defaced  or  altered,  the  master 
and   mate  are  liable  to  a  penalty  of  ^£"200  (2).     Hie  officers 
of  excise  may  also  go  on  board  a  vessel  whenwithin  thfe  limits 
of  a  port  of  this  kingdom,  and  rummage  and  search  in  like 
manner  as  the  officers  of  the  customs  for  all  exciseable  commo-^ 
dities,  and  for  all  coffee,  tea,  cocoa  nuts,  chocolate  and  coooa 
j>aste,  and  seise  all  such  as  are  forfeited,  and  are  unshipping  or  ' 
unshipped  without  entry  and  payment  of  tlie  legal  duties  (S)« 
Officers  of  customs  or  excise^  on  producing  their  warrants  or 
deputations,  if  required  to  do  so,  may  enter  on  board  a  coasting 
vessel,  which  is  within  the  limits  of  a  port  of  this  kingdom,  and 
may  rummage  and  search  for  prohibited  and  uncustomed  goods. 
Tlie  officers  are  empowered  to  remain  on  board  during  the  whofe 
time  the  ship  remains  within  the  limits  of  a  port ;   and  if  any    ' 
persons  molest  them  in  their  duty  they  will  forfeit  jf'lOO  (4).  The 
revenue  officers  authorized  to  examine  a  vessel,,  or  the  cargo  on 
boards  must  at  all  times,  in  order  to  enable  them  to  perform, 
their  dudes,  have  free  access  to  the  cabin  and  every  other  part 
of  the  ship ;  and  if  any  places  within  the  cabin,  forecastle,  steer- 
age, or  any  other  part  of  the  vessel,  or  any  boxes,  chests,  or 
other  packages,  are  locked  or  &stened,  and  the  keys  withheld, 
and  the  places  not  opened  for  the  officers  on  their  requiring  it. 
of  the  master,  the  officers,  if  they  are  of  a  degree  superior  to 
tidesmen  or  watermen,  are  empowered  to  open  them  in  the  best 
manner  they  can,  and  are  indemnified  in  so  doing;  but  if  such 
officers  are  only  in  the  class  of  tidesmen  or  watermen^  they  are 
required  to  send  for  their  superior  officer,  who  may  then  cause 
the  &stened  place  to  be  opened.  (&) 

When  goods  charged  with  customs  or  other  duties  are  landed  Searchiof^ 
or  conveyed  away  without  due  entry  of  them  having  been  ***^'*''* 
made  (6),  and  the  customer  or  collector,  or  his  deputy,  agreed 
with,  and  oath  of  the  &ct  is  made  before  the  lord  treasurer  pr 


T 


(1)  26  Geo.  3.  c.  40.  s.  9.  (4)  9  Geo.  2.  c.  35.  6. 29. 

(2)  26  iQeo.3.  e.40.  s.  10.    •  (5)  26  Geo.  3.  c.  40-  8.23. 

(3)  U  Geo.  1.  C.30.  s.  1.  (6)  See  as  to  entry,  ants  748>  9. 
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Powettof         barons  of  the  exchequer,   or  chief  magistrate  of.  the  place 
H^mtf^frc  '^*   where  the  offence  is  committed,  or  the  place  next  adjoining 

thereto,  a  warrant  may  be  issued  to  enable  any  person,  with 
,  the  assistance  of  a  sheriff,  justice  of  peace,  or  constable,  to  enter 
into  any  house  in  the  day-time  where  such  goods  are  siur- 
pected  to  be  concealed,  and  in  case  of  resistance  to  break  open 
the  houses  and   seize   and   secure  the  goods  concealed;  and 
all  officers  and  ministers  of   justice  are  bound    to    assist  b 
tlie  enforcement  of  this  law  (1).     But  no  house  can  be  entered 
by  virtue  of  it,  after  the  lapse  of  a  month,  from  the  time  of  the 
commission  of  the  offence  (2).     And  if  the  information  upon 
which  any  house  is  searched  should  happen  to  be  fidse,  the  sta- 
tute provides  that  the  party  injured  may  recover  his  damages 
and  full  costs  against  the  informer  in  an  action  of  trespass  (3). 
.  The  statute  13  &  14  Can  2.  also  enabled  any  person,  authorized 
by  writ  of  assistance  under  the  seal  of  the  court  of  exchequer  (i), 
to  take  a  constable,  headborough,  or  other  public  officer  inha- 
biting near  to  the  place  {S)i  and  to  enter  in  ti)e  day-time  into  any 
house,  shop»  cellar;  warehouse,  Or  other  place;  and  if  insisted 
to  break  open  doors,  chests,  trunks,  and  otiier  packages^  to  seize 
and  bring  away  from,  thence  all  prohibited  and  uncustomed 
goods,  and  to  secure  them  in  the  king's  storehouse  in  the  port 
next  to  the  place  where  the  seizure  is  made  (6).     The  writs  of 
assistance  issued  by  virtue  of  this  act,  under  the  seal  of  the  court 
of  exchequer,  arc  not  vacated  or  determined  by  the  death  or 
.  resignation  of  any  of  the  commissioners  named  therein,  or  in  con- 
sequence of  the  revocation  of  tlie  patent-  by  which  the  conunis^ 
sioners  were  appointed,  but  every  such  writ  will  have  its  full 
operation,  and  be  valid  and  effectual,  during  the  whole  of  his 
,  Majesty^s  reign.     And  every  writ  of  assistance  issued  during  any 
succeeding  reign  will  in  like  manner  be  determinable  only  upon 
the  demise  of  the  crown.     And  due  obedience  must  be  paid  to 
it  accordingly  by  the  officers  and  ministers,  vice-admirals,  jas- 

■  I  "        ■  '  111.11  m  .111  I  I     I     I 

(1)  12 Car.  2.  c.  19.  s.  I.  2  Stra.    820.    Cooper   v.   Boot, 

(2)12  Car.  2.  c.  19.  s.  2.  Vide  I  T.  R.  535.  3  Esp.  Rep.  135.  et 

per  Wlllea  J;  Lochyer  v.   Offly,  infra. 

1  T.  R.  261.  as  to  hovering  act.  (4)  See  the  writ  of  assistance, 

Cooperv.Boot,  IT.  R.535.3£sp.  distinguished  from   a  warrant,  as 

Rep.  135.  to  the  action  against  the  officer, 

.    (3)    12  Car.  2.     c.  19.     s.  4.  Boot  v.  Cooper,  3  Esp.  138.  145. 

13  Car.  2.  c.  7.    1  Ann.  st.'l.  c.l3.  (5)  13  &  14  Car.  2.  c.  11.  s.5. 

s.  2^    9  Ann.  c.  6.  s.  2.    3  Geo.  1 .  See  as  to  the  writ  of  assistance, 

c.  7.  See  as  to  this  remedy  against  2  Bla.  Rep.  914.  3  Esp.  138.  l45. 

the  officer,  post.  Bostock  v.  Saun-  ( 6)  Vide  Hill  ?.  Barnes,  2  Blai 

ders,  3  Wils.  434.  437.    2  Bla.  Rep.  J135i 
ttep.      LegHse     v.   Chanipante^ 
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lices  ot  the  peace,  mayors,  sheriff,  constables,  bailiffs^  Iieadbo-  P<wpe"  of  . 
roughs,  and  all  other  the  officers,  ministers,  and  sabjectS'  men-  Houses,  &c. 
tioned  in  the  writ  (1).     According  to  an  order  of-tlie  board'  of 
customs  of  the  2d  April  1817,  no  writ  of  assistance  is  in  future 
to  be  delivered  to  any  officer  of  customs,  unless  he  previously 
makes  oath  before  a  magistrate  that  he  has  receiyed>  information 
that  smuggled  goods  are  lodged  in  a  house  or  houses  (stating' 
the  number  of  houses  if  more  than  one),  that  his  informer  is  a 
person  upon  whom  he  can  depend,  and  that  the  goods  have  been 
seen  on  the  premises^  as  he  is  informed  and  verily  believes.  (2) 

Other  provisions  were  also  made  by  the  statute  6  Geo.  1 .  c.  21 .  i^etnining 

.,,  ,  .  ,       ,  ,.         .  .  «  Property  till 

With  respect  to  the  seizure  and  subsequent  disposition  ot  pro-  proof  on  Oath 
perty  taken  on  suspicion  of  being  employed  in  clandestine  trade,  nuii"^"&"*  °^ 
a  practice  having  formerly  prevailed  of  purposely  placing  goods 
in  the  way  of  the  officers,  in  order  that  they  might  be  seized  as 
smuggled,  and  afterwards  bringing  an  action  against  him  to 
endeavour  to  obtain  a  large  compensation  for  the  detention  of 
property  of  small  value  (S).  The  act  provides,  that  if  prohi- 
bited or  uncustomable  goods  are  found  by  an  officer  of  customs 
in  the  custody  of  a  person  being  in  a  bark,,  hoy,  lighter,  barge^ 
boat,  or  wherry^  on  the  water,  or  coming  direcdy  from  the  wa-* 
terside,  without  the  presence  of  an  officer  (4) ;  or  if  such  goods 
are  found  according  to  the  information  of  one  or  more  credible 
persons  in  a  house,  shop,  cellar,  warehouse,  room,  or  other 
place,  on  a  search  made  there  according  to  the  stat.  13  &  14 
Car.  2.  c.  11.  (5) ;  the  officer  may  stop  and  put  the  goods  in  the 
king's  'warehouse,  in  the  port  next  to  theplace  where  the  stop- 
page is  made,  to  remain  there  until  the  claimant  shall  make 
prooi^  by  oath  or  otherwise,  to  the  satisfaction,  of  the  commis- 
sioners of  the  customs,  if  the  stoppage  is  made  in  London  or 
Edinburgh,  that  the  duties  have  been  paid  or  secured,  or  that 
the  goods  have  been  brought  in  a  lawful  way  of  trade,  and  that 
the  claimant  verily  believes  the  duties  to  have  been  paid  or  se- 
cured— or,  that  the  goods  have  been  compounded  for  or  con- 
demned in  the  court  of  exchequer  at  Westminster  or  Edinburgh, 
or  been  otherwise  delivered  by  writ  of  that  court ;  and  when 
prohibited  goods  are  concerned,  that  they  have  been  compounded 


•  (1)  54  Geo.  3.  c.  46.  813. 

'  (2)  Order  of  board  of  customs>  (4)  Vide  also  as  to  thi^,  13  & 

2  April  1817,  Pope,  10.  note  a.  14  Car.  2.  c.  1 1 .  s.  7.  ante,  762,  &c. 

<^)  6  Geo.  1 .  c.  2!.  8.  39.  Vide  (6)  13  &  14  Car.  2.  c.  1 1.  s.  6. 

Salomon  v.  Gordon,  2  Bla«  Rep.  ante,  789. 
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Poweis  of  Ibr^  or'  condemned,  or  otherwise  delivered ;  in  which  case  die 

MdHo^'^    goods  are  to  be  restored  without  delay  or  charge :  and  when 
and  detuning      the  goods  are  Stopped  in  any  odicr  port  besides  London  or 

Edinburgh,  must  establish  a  similar  case,  and  deliver  the  proof 
to  the  collector,  or  in  his  absence  to  one  of  the  other  principal 
officers  of  customs,  whose  duty  it  is  to  transmit  it  to  the  com- 
missionen  for  their  directions  touching  the  immediate  delivery 
of  the  goods,  without  charge  to  the  claimant,  or  for  the  seimg 
and  prosecution  of  them,  as  die  commissioners  shall  see  cause  ( 1 ) ; 
nevertheless  such  proof  is  to  be  made  within  ten  days  after  die 
goods  havQ  been  stopped,  otherwise  they  are  seizable  and  liable 
to  be  prosecuted  a&  pn^ibited  or  uncustomed  goods  unlawfully 
imported.  On  a  prosecution  (2)  when  no  application  (3)  has 
been  made  to  the  commissioners  or  officers,  the  proof  necessary 
to  protect  the  property  lies  upon  the  clmmant,  who  must  esta- 
blish his  property  in  the  goods  claimed ;  and  if  a  dispute  aiises, 
he  must  prove  that  the  duties  were  paid  or  secured,  or  that  the 
goods  had  been  compounded  for  or  condemned,  or  otherwise 
delivered  by  writ  out  of  the  court  of  exchequer,  or  bought  in  a 
lawful  way  of  trade  (4).  If  the  claimant  recover  against  the 
officers,  he  is  to  receive  the  value  of  the  goods  and  reasonable 
costs  of  luit  (5).  Where  the  commissioners  order  the  delivery 
of  the  goods,  and  the  owner  sustains  any  damage  by  the 
stoppage,  he  is  not  only  to  receive  them  back  without  any 
charge  or  delay,  but  may  sue  the  seizing  officer  for  any  reason- 
able damages  he  may  have  sustained  by  die  detention  (6).  An 
action  of  trover  has  been  held  to  be  maintainable  against  the 
custom-house  officers,  for  seizing  herrings  and  carrying  them  to 
the  king's  warehouse,  when  they  were  not  seizaUe  in  point  of 
law.  (7) 


(1)  6Geo.  1.  C21.  8.39.  proof  of  excise  or  inland  duties 

(2)  This  word  refers  to  prose*  lies,  in  all  cases,  on  the  owner,  bf 
oution  in  the  exchequer,  and  not  stat.  23  Geo.  3.  c.  70.  s.  35. 

to  an  action  of  trespass.    Salon^on  (5)    6  Geo.  1.    c.  21.    s.  41. 

V.  Gordon,  2  Bla.  Rep.  813.   Vide  12  Geo.  1.  c,  28.  s.  8. 

12Geo.l.  C.28.  8.8.    23Geo.3.  (6)'  6  Geo.  1.    c21.   8.42.; 

c.  70.  s.  35.  as  to  excise  or  inland  and   see    s.  43.  that  officers  aad 

duties.  owners  may  sue  respectively. 


I 


3)  6  Geo.  1.  c.2i.  S.40.  (7)  Tinkler   v.  Poole,  5  Burr. 

4)  6  Geo.  1.  c.  21.  s.  41.  The  2657.  3  Wils.  146.  sed  quwc^  for 
oniistoprotect/oreigngoods,seized  it  is  said  in  3  Wils.  that  the  goods 
for  nonpayment  of  customs  or  excise  were  condemned  by  thecommis* 
duties,  lies  on  owner,  by  12  Geo.  1.  sioners.  Vide  2  Bla.  Rep.  813» 
c.  28.  s.  8.,  2  Bla,  Rep.  814.  and  &  1174. 
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The  statute  42  Geo.  S.  c.  98.,  in  order  to  enable  the  officers  Seardiin? 
of  excise  to  discover  goods  fraudulently  concealed  which  have  ^'*^^'^J^ 
not  paid  the  excise  duties^  enacts  that  if  an  excise  officer  haa  Goods. 
cause  to  suspect  that  such  goods  are  deposited  or  concealed  in 
any  place  within  the  cities  of  London  or  Westminster,  or  within 
the  limits  of  the  chief  office  of  excise  in  London^  then  upon 
oath  made  by  the  officer  before  the  commissioners  of  excise  for 
the  time  being,  or  any  two  or  more  of  fhem,  or -when  the  place 
IS  in  any  other  part  of  Great  Britain,  upon  oath  made  by  the 
officer  before  one  or  more  justices  of  the  peace  for  the  county 
where  the  officers  suspect  the  goods  to  be  deposited  or  con- 
cealed, the  ground  of  suspicion  being  set  forth  in  the  charg^» 
the  commissioners  or  the  justice  of  the  peace  before  whom  die 
oath  is  made  may,  if  they  think  proper,  issue  a  special  warrant 
under  their  hand  and  seal  to  authorize  and  empower  the  officer^ 
by  day  or  by  night  (provided  that  if  it  be  in  the  night  a  con* 
stable  or  peace  officer  be  present),  to  enter  into  all  places  in 
which  he  shall  suspect  such  goods  to  be  so  deposited  or^  con- 
cealed, and  to  seise  and  carry  away  idl  ^oods  which  he  shall 
find  so  forfeited,  and  the  packages  containing  them  (1).  Any 
constable  or  peace  officer,  on  being  requested  by  the  office  of 
excise,  is  bound  to  attend  him  to  be  present  at  th^  execution  of 
the  warrant;  and  a  person  obstructing  or  hindering  an  officer 
so  authorized  or  empowered,  or  any  other  person  acting  in  his 
assistance  in  the  execution  of  the  warrant,  in  entering  a  place 
where  he  suspects  the  goods  to  be  deposited  or  concealed,  or  in 
seizing  or  carrying  them  away,  or  the  packages  containing  them, 
or  otherwise  in  the  due  execution  of  the  warrant,  will  foHeit  the 
fium  of  i^'lOO  (2).  Officers  of  excise  who  entered  and  searched 
the  house  of  a  tallow-chandler  and  maker  of  soap  in  the  nightr 
time,  under  the  authority  of  the  provisions  of  the  statute  cfQfieea 
Anne  (3),  which  require  a  peace  officer  to  be  present,  were  held 
liable  to  an  action  of  trespass,  because  they  were  attended  only 
by  a  person  who  was  not  a  regular  officer,  though  he  had  lately 
been  a  headborough,  and  had  his  name  with  that  description 
upon  the  door  of  his  house,  and  still  attended  the  rotation 
justices  as  an  apprehender  of  felons  (4).     The  court  held  that 


(])  42  Geo.  3.  c.  98,  c.  19.  s.  12.  and  slat.  11  Geo.  U 

<2)  42  Geo.  3.  c.  93.  s.  17,;  &  c  30.    s.  24.   defined  what   was 

seea8totea»coffee«&c.  lOGeo.  1.  night.  SeeastocandleSy  23Geo.2. 

c.  10.  and  s.  13.^  which  is  now  in  c.21.  s.  34. 

force.  '  (4)  Hill  v.  Barnes,  2  Bla.  Rep« 

(3)  8  Ann.  c.  9.  s.  10.  &  10  Ann.  1 123. 
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Sttrtbtng  Placet  it  ^iu  incQmbeDt  upon  tbe  defendants  to  take  care  that  tbey  had 
QoaS^         *  regular  peace  oflScer  with  them;    and  it  was  observed  that 

when  oflScers  are  i^pointed  for  a  particular  district  within  a 
counQr^  it  is  necessary  that  the  accompanying  officer  should  be 
an  officer  of  the  district ;  the  reason  being  that  the  subject  may 
not  be  unnecessarily  terrified  by  having  his  house  entered  in  the 
night  by  officers  with  whom  be  cannot  be  expected  to  be  ac- 
quainted (1).  Hie  court  of  king's  bench  will  not  grant  a  rule 
to  prevent  the  seizure  of  goods  by  officers  of  the  revenue,  on  ther 
ground  that  the  right  to  seize  is  questionable.  (2) 

ScTsehionM*"'       '^'^^  practical  enforcement  of  tlie   revenue  laws  by  making 
Acmay  be        seizures  is  Committed  to  the  officers  of  customs  and  of  excise, 

to  persons  not  regular  officers  appointed  by  the  commissioners 
for  making  a  particular  seizure,  and  officers  of  the  army  aud 
navy.  The  officers  of  excise  and  of  customs  are  now  placed  on 
an  equal  footing,  their  powers  being  made  co-exten$ive  by  a 
late  statute  (3).  The  officers  of  customs  arc  invested  by  this 
^  act  with  the  like  powers  and  authorities  for  the  examination, 

seizure,  detention,  ren^oval,  and  prosecution  of  any  boat  or  vessel, 
cart  or  other  carriage^  Jiorse  or  cat;tle,  or  goods  forfeited  under 
the  laws  of  excise,  as  were  formerly  only  exercised  by  the  excise 
officers ;  and  the  officers  of  excise  are  invested  with  the  like 
powers  and  authorities  for  the  examination^  seizure,  deteiuion, 
removal,  and  prosecution  of  any  vessel,  carriage,  catde,  or 
goods  j^rfeited  under  the  laws  relating  to  tbe  customs^  as  the 
custom  officers  were  formerly  allowed  to  exercise  (4).  And 
antecedently  to  the  passing  of  this  act,  it  had  been  determined 
th^t  the  authority  of  a  custom-house  officer  to  seize  uncustomed 
goods,  or  the  carriage  and  horses  removing  them,  is  not  con- 
fined to  the  limits  of  the  particular  port  of  which  he  is  denomi- 
nated an  officer  in  his  deputation  from  the  commissioners  of 
customs  (5).  The  commissioners  of  customs  in  England  and 
Scotland  have  also  a  power  to  grant  a  deputation  to  any  person 
to  make  seizures  of  wine,  spirituous  liquors^  tea  or  tobacco,  or 

(1)  Per  Blackstone  J.,  Hill  v.  c.6.  (misprinted 9  Geo.  l.)Pope,5. 

Barnes,  2  Bla.  Rep.  1 135.'  rag.  42.  33  Geo.  2.  c.  9.  origioallT 

I  (2)  The  King  V.  Commissioners  confined  to  customs.     13  &  H 

of  Excise,  2  T.  R.  381.  id.  Index,  Car.  2.  c.  11.  s.  15.    Bum,  J.  tit. 

tit.  Excise.  *  Excise  and  Customs,  s.  1 . ;  and  see 

(3)  56  Geo.  3.  c.  104.  s.  1.  as  to  the  Isle  of  Man,  50  Geo.3< 

(4)  56  Geo.  3.  c.  104.  s.  1.  and  c.  62.  s.5. 

see  24  Geo.  3.  sess.  2.  c.  67.  s.  29.        (5)   The  King  v.  Barfoot  and 
55  Geo.  3.  c.l  18.  s.  6.    9  Geo.  3.    others,  13  East,  506. 
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Any  prohibited  Elast  India  or  French  c^ds,  or  any  other  goods  By  what  Officers 

•^  r^    ,    .        1         ,  .  1  .  V  1  ,  .  r.  Sciwir«s  to  be 

specified  in  the  deputation,  which  may  be  subject  to  seizure  made. 
under  the  lawg"  relating  to  the  revenue  of  customs  or  excise,  or 
any  vessel,  boat^  horse,  cattle,  or  carriage  used  in  the  importa- 
tion or  removal  of  such  prohibited   or    run  goods,  although 
such  person  does  not  hold  any  office  of  customs  at  any  specified 
place;   and  a  person  so  deputed    may  make  seizures  in  like 
manner  as  officers  of  customs,  and  will  be  subject  to  the  same 
penalties  as  those  officers ;    and  all  seizures  made  by  a  person  so 
deputed,  are  to  be  prosecuted  and  recovered  in  the  like  manner 
as  seizures  made  by  the  officers  of  customs  and  excise  (I).     A^d 
the  powers  which  we  shall  presently  see  were  conferred  onfj^lf'- 
pay  officers  of  the  army  and  navy  (2)  by  statute  56  Geo-  S; 
c.  104*.  have  been  since  extended  to  persons  authorized  and 
a[q)ointed  by  any  warrant  or  other  instrument  granted  by  the 
commissioners  of  the  treasury  or  customs  or  excise  in  England, 
Scotland,  or  Ireland^  to  make  such  seizuries  as  are  mentioned 
in  that  act,  and  employed  to  act  in  or  with  the  boat  service 
established  for  the  prevention  of   smuggling  (S).      Moreover^ 
the  powers^  authorities^  exemptions,  and   exceptions,  and  til 
privi]^[es  and  protections  as  to  maintaining  or  defending  any 
suit  and  pleading  therein>  or  any  costs  thereon^  in  relation  to 
any  thing  done  or  that  may  be.  done  by  any  officer  of  customs 
or  excise,  under  the  acts  of  parliament  for  the  protection  of  the 
revenues  of  the  customs  and  excise,  or  prevention  of  smuggling 
and  every  thing  therein  contained  relating  to  any  vessels  or  boats 
made  subject  to  forfeiture  by  any  act  in  force  for  the  prevention 
•  of  smuggling,  or  by  reason  of  being  fonnd  with  prohibited  or 
uncustomed  goods  on  board,  witliin  certain  distances  of  thi^ 
coasts  of  his  Majesty's  dominions,  or  to  any  goods  laden  oiti 
board  such  vessel  or  boat,  or  any  guns^  furniture,  ammunitioii, 
tackle,  or  apparel  thereof,  or  to  any  master  or  other  person  on 
board  of  such  vessel  or  boat^  extend  and  apply  in  all  cases  and 
for  all  purposes  for  the  benefit  of  commissioned  officers  of  his 
Majesty.s  army^  nac;y,  and  marines  {4t)*     The  power  of  seizure  Ho^  Warrant 
was  afterwards  exteitded  to  any  warrant  or  other  non-commissioned  ^oii^'oXcts' 
officer,  not  being  below  the  rank  of  a  sergeant  in  the  army^  and  in>7  B«i<e. 
who  is  approved  of  by  the  commanding  officer  of  the  regiment 

(1)  57  Geo.  3.  c.  87«  s.  20.  detachments  of  troops  for   pur- 

X^)  Infra»  797.  poses  connected  with  the  revenue, 

(3)  57  Geo. 3.  c.  87.  s.  4.  Pope»  tit.  5. ;  and  as  to  the  Isle  of 

(4)  45  Geo.  3.  c.  121.  8.16.;  Man,  50  Geo.  3.  c.62.  8.5. 
and  see  regulation  as  to  employing  ^ 
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By  what  Officers  in  which  he  serves,  as  proper  aUd  qualified  for  the  service,  to 
SMsurca  to  be     patrolc  with  any  number  of  soldiers  onder  his  command,  for  Ae 

purpose  of  preventing  illicit  practices  on  the  revenue^  and  is 
seize,   without    having  any  deputation   or    commission    from 
the  commissioners  of  the  customs  or  excise,  any  vessel  or  boat^ 
cart  or  carriage^  or  cattle,  or  any  goods  or  things  whatsoever, 
which  are  subject  to  forfeiture  by  tlie  laws  relating  to  the  reie- 
Hue ;  provided  that  he  lodge  his  seizures  in  the  king^s  warehouse,, 
at  the  nearest  custom-house  to  which  it  can  be  conveniendy 
brought,  and  there  deposit  the  same  in  the  custody  of  an  officer 
of  the  customs  or  excise,  and  in  all  req>ects  oonfiirm  to  the 
regulations  by  which  the  revenue  officers  are  bound  in  cases  of 
seizures  (1).     Some  doubts  having  been  entertained  whether 
this  provision  authorized  non-commissioned  officers  of  the  anny 
to  detain  persons  liable  to  be  arrested  for  ofiences  against  the 
revenue,'  it  was   aftterwards  provided  that  all  tlie  powers  and 
authorities  contained  in  any  act  of  parliament  for  the  prevention 
of  smuggling,  in  relation  to  the  arresting  and  detaining  persoDS, 
should  extend  to  every  warrant  or  non-commissioned  officer  of 
the  army,  whose  rank  is  not  inferior  to  that  of  &  sergeant,  and 
who  is  approved  of  by  the  commanding  officer  of  the  regiment 
in  which  he  serves  (S).     Further,  the  provisions  in  relation  to 
the  making  of  seizures  by  any  officer  of  his  Msyesty's  army,  or 
to  the  arresting  or  detaining  any  person  liable  to  be  arrested  or 
detained  under  acts  of  parliament  passed  for  the  prevention  of 
smuggling,  extrad  in  like  manner  to  all  officers  of  the  militia 
while  embodied,  or  of  the  volunteers,  or  any  other  of  his  Mi- 
jest/s  military  forces,  while  they  are  on  service  and  subject  to 
Ae  provbions  of  the  mutiny  act  ($)•    The  ammandert  of  Idi 
M^esty's  vessels  of  war,  and  commissioned,  warrant,  or  pettj 
•officers  specially  authorized  by  them,  are  also  empowered  by 
law,  without  any  deputation  from  the  commissioners  of  customs 
or  excise^  to  seize  goods  or  vessels  that  are  liable  to  forfeitne 
by  reason  of  infringements  of  the  laws  relating  to  the  revoux. 
But  the  commander  was  required,  by  the  statute  which  gave  this 
authority,  to  cause  the  seizure  to  be  brought  to  his  Majesty's 
warehouse  at  the  nearest  custom-house  to  whidi  it  can  con- 
veniently be  brought,  and  lodge  it  there  under  the  charge  of 


(1)  47  Geo.  3.  8e8S.2.  c.  66.        (3)  47  Geo.  3.   c  66.  sess.2. 
8. 30.  and  see  50Geo.  3.  c.  62.  s.  5.  s.  16 ;  and  see  as  to  Isle  oiV 
as  to  Isle  of  Man.  50  Geo.  3.  c62,  s.5, 

(2)  48  Geo.  3.  c.  84.  s.  5« 
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the  proper  officer  of  custoBls  or  officer  of  excise,  and  must  ^  "^^  oflScm 
conform  to  the  regulations  £^[arding  the  seizure  to  which  such  mad^  ^° 
an  officer  is  sulgected  (1).  However,  goods  or  vessels  ^  seized  for 
a  breach  of  the  laws  of  excise,  may  now  be  brought  to  the 
excise  warehouses,  and  placed  under  the  charge  of  the  excise 
<>fficer,  provided  die  commander  making  the  seizure  shall  deem 
it  expedient  (2).    The  statute  B^  Geo-S*  c.  lOi*.  also  provides 
that  any  officer  of  the  arrngf  or  tufoy  on  half-pay ^  authorized  by  Half  piy 
warrant  or  other  instrument  imder  the  hands  of  the  commis- 
sioners of  the  treasury^  ox  by  a  deputation  from  the  commis- 
sioners  of    customs    or    excise,  may  seizes  within  the  limits  *  « 
^specified  in  such  warrant  or  instrument,  any  wine»  spirituous 
liquors,  tea  or  tobacco,  or  any  prohibited  East  India  cmt  French 
goods,  or  any  other  goods  specified  in    such  warrant,  which 
^nay  be  subject  to  seizure  un4cr  the  laws  relating  to  the  revenue, 
or  any  vessel,  boat,  horse,  cattle,  or  carriage  used  in  the  im-  game  Powmi  a» 
2>ortation  or  removal  of  prohibited  or  run  goods  (S) ;  and  if  any  "^«''  o^wn  «• 
officer  on  half-pay,  military  or  naval,  so  authorized,  makes  any  or  Fenont. 
-collusive  seizure,  or  delivers  up,  or  agrees  to  deliver  up,  or 
forbear  to  seize  articles  liable  to  seizure,  or  takes  any  bril)e  oir 
gratuity  for  the  neglect  or  non-perfocmance  oC  his  duty  in  re- 
lation to  any  such  goods  or  the  seizure  thereof,  he  forfeits  ^600, 
and  is  rendered  incapable  of  serving  his  Majesty  in  any  office  or 
employment,  civil  or  military ;  and  any  person  making  any  pro- 
posal  or  ofier  to  mduoe  such  officer  to  neglect  his  duty,  forfeits 
^500,  whether  the  offer  is  accepted  or  not  (4).     The  seizure 
is  to  be  prosecuted,  recovered,  and  disposed  of  under  the  dlreo- 
tiohs  of  the  comipissioners  of  customs  or  excise,  in  the  same 
manner  as  if  made  by  a  revenue  officer ;  and  officers  on  half-pay 
^o  authorized,  enjoy  the  same  immunities  and  protections  as 
<oQioers  of  the  custoins  and  excise,  but  np  authorityJs  given  to 
•them  to  make  seizures  for  violation  of  the  navigation  acts.  (5) 

• 

.    The  commissioners  of  customs  were  empowered,  by  the  con-  Rtttontion  of 
solidation  act,  27  Geo.  3.  c  32.,  to  authorize  the  restitution  of  R^^L'rf 
goods  or  vessels,  boats,  horses,  cattle,  or  carriages,  seized  as  Penalties,  ac. 
ibrfeited  under  the  statutes  relating  tp  £he  revenue  tf  customs.  riL^rfOia. 
The  27  Geo*  3.  provides  that  these  conmiissioners,  after  evi-  ^™*>  Excise, 
4ience  has  been  given  to  their  satis&ction  that  the  forfeiture  arose  the  ^^^neV 

General  or  S\ 


(1)  26  Geo.  3.  c.40.  8.27.  (4)  56  Geo.  3.  c.  104.  s.3. 

(2)  41  Geo.  3.  U.K.  c.91.  s.6.        (5}  56Geo.3.  c  104.  s.  5. 
<3)  56Gco,3.c.l04,  8.2, 
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Keicontion  of     without  any  fraudulent  intuition  in  the  pTopfietor,  may  <nrdef 
^"^^^^^  ^'      restoration  to  be  made  to  him  in  such  manner  and  on  sudi  tenns 

and  conditions  as  appear  to  the  commis$io|ier8  to  be  rpanonable, 
and  as  they  think  fit  to  direct  (1).  But  this  statute  being  com 
fined  in  its  operation  to  seizures  made  under  the -laws  rdiating 
to  the  revenue  of  customs,  it  became  necessaiy  to  invest-  the 
commissioners  with  more  extensive  powers.  The  statute  51  G.S. 
c.  96.  accordingly  enacts,  that  the  authority  given  to  the  ooip- 
missioners  of  customs  by  the  27  Geo.  3.  shall  extend  to  anthcK 
rize  them,  according  to  their  respective  jurisdictions,  to  orddr 
any  goods,  or  any  vessels,  boats,  horses^  cattle^  or  carriages, 
seized  as  forfeited  either  by  officers  of  customs  or  by  any  other 
person,  by  virtue  of  acts  &f  parliament  made  for  the  proiectim 
of  trade,  the  benefit  of  commerce,  or  the  efuxmragemeni  of  na- 
vigation, or  of  any  act  of  parliament  relating  to  the  department 
of  customs,  to  be  restored  to  the  proprietor,  whether  they  have 
been  ^ized  as  forfeited  in  Great  Britain  or  on  the  hi^  seas,  or 
in  any  other  of  his  Majesty's  dominions,  settlanents,  or  planta- 
tions, whenever  evidence  is  given  to  the  satis&ction  of  the 
commissioners,  according  to  their  respective  jurisdictions,  that 
the  forfeiture  arose  without  a  fraudulent  design  in  the  proprietor; 
and  also  whenever  the  seizure  has  been  made  by  any  such 
officer  or  other  person  in  any  of  his  Majesty's  settlements  or 
plantations,  or  on  the  high  seas,  and  it  is  made  apparent  to  the 
oominissioners  that  the  seizure  was  occasioned  by  the  proprie^ 
tor's  having  acted  in  conformity  to  an  order  issued  by  the 
governor  or  chief  officer  of  the  settlement  or  plantation  on  a 
particular  emergence  (2).  The  restitution  is  to  be  made  in 
such  manner  and  on  such  terms  and  conditions  as  the  commii» 
sibners  deem  reasonable,  and  as  they  think  fit  to  direct;  and 
provided  the  terms  are  complied  with,  the  officer  cannot  law- 
fully proceed  to  condemnation;  but  the  proprietor  is  not 
entitled  to  any  recompence  or  damage  on  account  of  the  seizure, 
or  to  maintain  any  action  in  respect  of  it  (S).  But  althou^  if 
any  terms  were  imposed  they  must  be  complied  with^  the  com*^ 
missicmers  have  authority  to  make  to  order,  merely  atadng  that 
they  are  satisfied  that  no  fraud  was  intended  on  the  part  of  the 
masters  or  proprietors  of  the  vessel  seized,  and  that  they  have 
therefore  ordered  a  restoration  of  the  goods^  without  engrafting 
any  terms  whatever  upon  the  order  for  restoration;    and  the 


(1)  27Geo.3.  c.32.  8.15.  (3)  51Qeo.3,  Q.97.  s.  2. 

(2)  51Geo.3.  c.96.  s.  1. 
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k^ourt  of  exchequer,  under  such  circuiri^tanc^s^  will'stay  the  pro-  Restoraibnof 
feedings  on  a  writ  of  appraisement^  although  the  application  be  ' '     * 

made  at  the  instance  of  the  crown  ;  btif  if  the  writ  has  been  re- 
•gnlarly  issued,  the  court  will  not  order  it  to  be  quashed,  but 
will  direct  the  proceedings  on  the  writ  of  appraisement  and  in* 
denture  of  seizure  to  be  stayed  (1).  The  Commissioners  of 
Excise  also,  on  evidence  being  given  to  their  satisfaction  of  the 
absence  of  any  fraudulent  design  on  the  par^f  the  proprietor, 
or  person  having  the  custody  of  the  property,  are  empowered 
to  order  goods,  vessefls,  boats,  horses,  cattle,  or  carriages^  seized 
as  forfeited  by  virtue  of  the  laws  relating  to  the  revenue  of 
excise,  to  be  restored  to  the  claimant,  in  such  manner  and  on 
«uch  terms  and  conditions  (2)  as  they  deem  reasonable  and  think 
fit  to  direct;  and  the  property  cannot  be  proceeded  against 
for  condemnation  if  the  terms  are  complied  with,  though  the 
^r(q>rietor  will  not  be  entitled  to  be  recompensed  for  any  damage 
he  may  have  sustained  (3).  A  power  has  been  also  conferred 
by  a  recent  statute  on  the  Board  of  Treasunf^  to  direct  fojrfeited 
property  to  be  restored,  and  to  remit  or  mitigate  any  f<Mrfeitiire8 
x>r  penalties  incurred  under  the  laws  relating  to  the  customs  or 
excise,  or  to  navigatibn  and  trade^  either  bdfore  or  after  an  ad- 
judication has  taken  place,  whether  in  a  court  of  law,  or  before 
A  commissioner  of  excise  or  justice  of  the  peace  (4).  The  com- 
4nissioDers  of  the  treasury  are  empowered  by  this  statute,  when- 
ever they  shall  think  proper,  to  make  an  order  under  their  hands, 
to  direct  any  ships  or  goods  whatever,  seized  as  forfeited  by 
virtue  of  any  act  of  parliament  relating  to  the  revenue  of  cus- 
toms -or  excise,  or  made  for  the  regulation  of  tirade  and  naviga- 
tion, to  be  restored  to  the  proprietor,  on  the  terms  mentioned  in 
the  order;  and  they  are  also  -empowered  to  mitigate  or  remit 
any  penalty  or  forfeiture,  or  any  part  of  a  fine  or  penalty  in- 
curred under  the  laws  relating  to  the  customs  or  excise,  or  the 
statutes  made  to  regulate  the  trade  and  navigation  of  the  king- 
dom {p).  The  commissioners  may  impose  such  terms,  with 
regard  i.o  costs  and  otherwise,  as  under  the  circumstances  of  the 
case  appear  to  them  to  ^e  reasonable;  and  no  person  will  be  * 
entitled  to  the  benefit  of  the  order  unless  the  terms  contained 
in  it  are  complied  with  (6).     The  statutes  that  have  from  time 


.   (1)  In  re  ship  Maria,  1  Price,  4.  (4)  54  Geo.  3.  c.  171*  s.  1. 

(2)  Case  of  the    ship  Maria,  (5)  Ibid. 

I  JPrice,  4.  suprfi.  ,   (6)    54  Geo.  3.   c.  17i-    a.  2, 

(3)  47  Geo.  3.   scss.  2.   c.  30.  Cjise  of  the  Maria,    1  l*rice>  4, 
^^19*  supra. 
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p  ^    to  time  "been  made  upon  this  subject  enable  a  party,  when  Uie 

drcnmstanoes  under  which  the  seizure  has  been  made  are  sod 

'  as  to  entitle  him  to  a  restoration  of  his  property,  under  the  pro* 

visions  that  have  jpst  been  mentioned,  to  make  an  applicatiao 
for  that  purpose,  either  to  the  commissioners  of  customs,  the 
commissioners  of  exdse,  or  the  commissioners  of  ihe  treasuiy; 
and  the  commissioners  of  the  treasury  will  sometimes  aflbid 
relief  when  it  has  been  unsuccessfully  applied  for  to  the  comm]»> 
sioners.of  customs  or  excise.  A  judgment  of  condemnation  in 
the  court  of  exchequer  has  been  set  aside  by  the  court  on  an 
affidavit,  setting  forth,  amcmg  other  grounds  of  excuse  for  not 
entering  the  daim  within  the  usual  period  of  fourteen  days,  that 
a  memorial  had  been  presented  to  the  lords  of  the  treasuiy, 
which  was  then  under  consideration.  (1) 

'    The  practice^  in  order  to  obtain  restitution,  or  a  mitigation  of 
the  penalty  under  these  statutes,  is  for  the  party  who  concdvo 
liimself  entitled  to  relief  to  present  a  memorial  or  petition  to 
the  commissionera,  omtauiing  a  statement  of  the  facts  favour- 
able to  die  application,  and  an  affidavit  of  the  truth  thereof, 
accompanied  with  an  ofier  of  such  terms  (£)  as  may  be  leasoD- 
able^  under  the  particular  circumstances ;  and  if  the  first  af^ca* 
tion  is  rejected,  a  second  is  sometimes  made^  and  more  favommhk 
tenns  proposed  (S)»    The  AUonmf  General  also,  it  should  be 
remeipbered,  has  a  power  in  certain  cases  to  protect  those  who 
may  have  been  guilty  of  an  infringement  of  the  revenue  laws, 
without  any  dishonourable  intention,  by  directing  a  nolle  pio- 
sequi  to  be  entered.     The  statute  26  Geo*  S.  c  77.  provides  thst 
when  a  prosecution  is  commenced,  or  is  depending,  by  au  officer 
ctf  either  branch  of  the  revenue^  for  the  recovery  of  a  fine,  penalty, 
or  forfeiture  incurred  under  the  regulations  of  the  revenue,  and 
it  appears,  to  the  satisfiuition  of  the  attorney-general,  that  there 
was  no  intention  of  fraud,  he  may  prevent  all  further  prooeediogi  ' 
by  entering  a  nolle  prosequi  on  every  such  information,  bodi 
with  respect  to  the  share  to  which  the  officer  may  daim  to  bs 
entided,  and  that  belonging  to  his  Majesty.  (4)  < 


(1)  The  case  of  the  ship  Lucia  See  forms  of  jaffidavit  and  petition* 
Margaretha,  1  Price  42.  .  post.  Appendix. 

(2)  But  the  order  for  restore-  (3)  See  the  case  of  the  Lads 
tion  may  be  without  any  termf*-  if  Margaretha,  1  Price  48. 

the  Commissioners  think  /it.  Case  (4)  26  Geo.  3*  c.  77*   &  14.  et 

of  the  Maria,  1  Price,  4.  supre.  seq* 
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Justices  of  the  peace  also,  when  a  conviction  takes  place  before  Restoration  of 
them^have  in  general  a  power  to  mitigate  the  penalty ;  and  when  ^^°P®"y»  *^* 
a  par^  is  convicted  before  two  or  more  justices  of  the  peace  in 
a  penalty  incurred  by  an  offence  against  a  statute  relating  to 
the  i;pvenue  of  customs,  and  no  power  of  mitigation  is  given 
by  the  act,  or  when  a  power  is  not  specifically  given  by 
the  act,  but  only  by  reference  to  some  other  law,  the  justices^  in 
cases  where,  upon  consideration  of  the  circumstances,  they  shall 
deem  it  expedient  so  to  do,  are  empowered  to  mitigate  the  pe- 
nalty, provided  the  siun  directed  to  be  paid  be  not  less  than  one 
half  of  the  amount  of  the  penally  in  which  the  party  has  been 
convicted.  (1) 

No  prosecutions,either  by  action,  bill,  plaint,or  information,for  Prosecutlont 
the  recovery  of  fines,  penalties,  or  forfeitures,  incurred  under  the  ^derofcJm. 
acts  relating  to  the  revenues,  of  customs  or  excise,  can  be  carried  missionew,  or  ia 

.        «  .  ^   £•       ^i_  J  .•  -.  Nimeof  Attor- 

on,  nor  can  any  writs  of  appraisement  lor  the  condemnation  of  ney  GoBeni. 
vessels  pr  goods  seized  as  forfeited  under  those  acts,  be  issued  ex- 
cept by  order  of  the  cQmmissioners  of  customs  or  excise,  or  by  or 
in  the  name  of  the  attorney-general ;  and  prosecutions  or  writs  of 
appraisement,  carried  on  or  issued  without  th^  order  of  the 
commissioners,  or  without  the  sanction  of  the  name  of  the  attor- 
ney-general will  be  null  and  void ; .  and  the  court  or  tribunal 
to  which  they  are  submitted,  is  not  to  allow  any  proceedings  to 
take  place  upon  them.  (2) 

•    Justices  of  the  peace  may  inquire  into  and  determine  prose-  ProMedings 
cutions  for  penalties  incurred  by  offences  relating  to  the  revenue  f^offencw  ** 
of  customs,  either  in  the  county  where  the  offences  were  com-  against  Laws 
mitted,  or  where  the  offenders  are  found  (3) ;  and  they  are  autho*  Limiutiofl  oS 
rized  and  required,  upon  an  information  bein£^  exhibited  before  *rimc ;  service 

-t  P       1  n  1  1  °^  Summons ; 

them  for  the  recovery  of  a  penalty,  to  summon  the  party  ac-  committing  for 
cused  (4),  and,  upon  his  appearing  or  making  default,  to  proceed  ^MtofDistmi. 
to  the  examination  of  the  matter  of  fact;  and,  upon  due  proof 
being  made,  either  upon  the  voluntary  confession  of  the  party 
or  upon  the  oath  of  one  or  more  credible  witness  or  witnesses, 
to  convict  the  offender  in  the  penalty;  and  in  case  of  non-pay-  , 

(1)  49  Geo.  3.  c.  65.  8.4.  (3)    Vide    Talbot  v.    Hubble* 

(2)  56  Geo.  3.    c.  104.    8.'l5.     2Stra.  1154. 

See  26  Geo. '3.  c.  77'  9.  13.    The  (4)  As  to  service  of  suinnions. 

King  V.  Steventon,  2  £ast,  362.  49  Geo.  3.    c.  65.  s.  3.  infrs>  and 

36  Geo.  3.  c.  104.  i.  38.  44  Qeo.3.  32  Geo.  3.  c.  17.  s.  1. 
0.  98.  8.  10. 
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Prore«din{rt  be    Hicnt  to  cause  the  penalty  to  be  levied  by  warrant  of  distress 
fore  Justice*.  S'c.  ^^^  ^^  under  their  hands  and  seals  (1),  upon  the  goods  and 

chattels  of  the  offender  (2),  and,  in  default  of  sufficient  distrcEs, 
to  commit  the  offender  to  any  of  his  Majestjr's  gaols  in  the  county 
in  which  the  offence  arosci  or  in  which  the  offender  was  found,  to 
remain  there  for  the  space  of  six  months,  or  until  the  penalty  be 
paid  (3).  The  statute  56  Geo.  S.  c.  104.  also  empowered  two  or 
more  justices  of  the  peace  to  examine  into  and  determine  prosecu- 
tions for  the  condemnation  of  a  seizure,  made  under  the  statutes 
relating  to  the  revenue  of  customs,  and  magistrates  are  required, 
upon  an  information  being  exhibited  before  them   for  the  ooo- 
demnation  of  a  seizure,  to  proceed  upon  it  in  the  same  manner 
and  with  the  like  powers  and  authorities  as  are  given  to  them 
by  the  laws  of  the  excise  (4).  But  the  information  or.  proceeding 
for  a  fine,  penalty,  or  forfeiture,  incurred  by  an  offence  against 
the  statutes  relating  to  the  revenue  of  customs,  cannot  be  exhi- 
bited or  instituted  before  a  justice  of  the  peace  after  the  expiia- 
tion  of  six  months  from  the  commission  of  the  offence  (5).    In 
))rocecdi:ngH  before  a  justice  of  the  peace  for  a  fine,  penalty,  or 
forfeiture,  incurred  under  acts   of  parliament  relating  to  the 
revenue  of  customs^  tlie  summons  is  not  required  to  be  person- 
ally served,  but  it  may  be  left  at  the  house  or  usual  place  of 
residence  of  the  party,  and  directed  to  him,  either  by  his  right  or 
his  assumed  name,  and  this  method  of  service  and  direction  will 
he  sufficient  in  all  cades,  except  where  particular  provisions  are 
made  for  summoning  offenders  or  for  condemning  seizures  made 
from  persons  unknown  (6).     When  an  offender  has  been  com- 
mitted  to  gaol  for  want   of  distrainable   property,  and  has 
remained  there  until  the  expiration  of  the  period  for  whidi  be 
has  been  committed,  he  will  be  wholly  disdiarged  from  the 
penalty  in  respect  of  which  the  warrant  was  issued,  in  the  same 
manner  as  if  the  full  penalty  had  been  paid  immediately  upoo 
conviction*  (7) 

Protection  and         ^^^  questions  which  most  frequently  ariso  in  courts  of  justice 
ijaWiity  of         with  respect  to  the  protection  and  liability  of  the  officers  of  iht 


(1)  As  to  sealing,  Padfield  r.  56  Geo.  3.  c.  104.  8.14.  Burn  J. 
Cabell,  Willes  Rep.  411.  Bui.  N.  tit.  Excise  andCust.  s.  1 .  and  s. 5. ; 
P.  83.  and  see  post  as  to  excise. 

(2)  Sec  the    former    statutes         (4)  56  Geo.  3.  c,  104.  s.  H. 
18Gco.  2.  r..26.  8.13.    5  Geo.  3.         (5)  49 Geo.  3.  c.65.  s.  6. 

c.  43.  s.  26.        '  (6)  49  Qeo.  3.  c.  65.  s.  3. 

(3)  49  Geo.  3.  c^^}.  s.  1.  See         (7)  49Gco.3.  c.  65.  ».  5. 
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revenuey  are  those  which  occur  hi  civil  prosecadons  against  them  cew  with  respect 
tbr  seizing  goods  as  forfeited*    An  officer  of  the  revenue^  who  Mambmui,  5cc. 
seizes  goods  under  the  authority  of  a  legal  warrant  firom  a  com^^ 
missioner  of  excise  or  justice  of  the  peace,  is  not  liable  to  an 
action  of  trespass,  nor  indeed,  in  general,  to  any  action  what- 
ever, although  tlie  warrant  was  grounded  on  the  information  <^ 
die  officer  ldmseli>  which  afterwards  proved  to  be  unfoimded ; 
but  if  the  officer  obtained  his  warrant  from  malicious  motives, 
and  without  any  probable  cause,  he  would  be  liable  to  a  special 
action  on  the  case  (1).     The  warrant  of  the  commissioners  of 
excise,  it  seems,  will  not  be  sufficient  to  protect  the  officer  if  it  is 
invalid  in  itself;  and  therefore,  when  a  warrant  was  issued  by 
the  commissioners  of  excise  for  levying  a  penalty  on  the  goods 
of  a  soapmaker  for  concealing  soap,  contrary  to  the  statute 
I  Geo.  1.  St*  2.  c.  S6.,  which  only  authorized  a  levy  on  the  par- 
ticular goods  which  had  not  paid  the  duty ;  it  was  held,  on  an 
acdon  being  brought  against  the  officer,  that  the  warrant  against 
the  goods  of  the  party  generally  was  insufficient  to  justify  a 
seizure  of  the  property  (2).  An  action  is  also  maintainable  against 
a  revenue  officer,  when  he  acts  withont  warrant,  for  seizing  goods 
not  seizable  by  law  (S).     A  conviction  before  a  magistrate 
having  competent  jurisdiction  over  the  subject  matter,  is  con«' 
dnsive  whilst  it  remains  unreversed,  so  that  the  justice  or  pro* 
priety  of  it  cannot  be  impeached  in  a  collateral  proceeding 
against    the    magistrate  or  the  authorities    by  whom   it  has 
been   executed  (4).     Where  a  conviction   has    been    quashed 

(1}    Boot  V.  Cooper,   1  T.  R.  probable  cause  of  seizure,  28  G.  3. 

535.    3  Esp.  Rep.  135.  S.  C.  de-  c.  37.   s.  24.  post,  610. 

cidcd  on    10  Geo.  1.  c.  10.  s.  13.        (4)  Strickland  v.  Ward,  7  T.  R. 

on  warrant  for  seizing  coffee,  tea,  633.  Massey  v.  Johnson,  12  East, 

&c.  and  overruling  Bostockv.Saun-  74.  note  d.  Gray  v.  Cookson.    16 

ders,  3  Wils.  434.    2  Bla.  Rep.  East,  13.    See  Crrpps  v.  Druden» 

912. ;  and  see  .6  Term.  Rep.  315.  Cowp.  640.     16  East,  21 .  2.    A 

446.  record  of  condemnation  in    the 

(2)  Austin  v.  Whitehead,  6T.R.  exchequer,  is  conclusive  evidence 

436.  it  was  held  goods  cannot  be  of  the  cause  of  forfeiture,  on  which 

seized  in  hands  of  assignees  for  pe-  it  professes  to  be  founded  ;  but  it 

nalties  incurred  before  the  bank-  has  been  questioned  whether  it  is 

ruptcy,  id.  ibid.;   they  may  be  conclusivein  an  information  against 

seized  for  duties  due,  before  the  defendant  for  penalties,  and  it  is 

bankruptcy,    Stracey    v.    Hulse,  not  evidence  of  any  other  cause  of 

JDougl.  411.  See  as  to  the  protec-  forfeiture,  nor  of  immaterial  aver- 

tion  of  officer  acting  under  warrant,  ments  laid  under  a  scilicet.     At^ 

24  Geo.  2.  c.44.  s.6.  tomey  General  v.  King,  5  Price, 

(3)  See  the -conclusiveness  of  a  195.     Scott  v.  Shearman,  2  Bla. 

(X>ndemnati9n,ante,785.  Tinkler V.  Rep.  979.  and  other  MS.  cases 

Poole,  5 Burr,  2657,  which  was  an  cited,  5  Price,  202,  8ic.  ante,  785. 

action  of  trover  ;  but  no  costs,  if 
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the  (1)  plaiiitiir,  in  an  action  against  the  justice,  is  not  entitled  to 
recover  ^toy  more  than  the  amount  of  the  penalty  levied  upon 
him  (2)  and  two-pence  damages^  without  any  costs  of  suit,  unless 
lie  alleges  and  proves  that  the  acts  were  done  maliciously  and  with- 
out any  reasonable  and  probable  cause  (S),  and  proceeds  by  action 
cm  the  case  (4) ;  and  the  plaintiff  will  not  be  entided  to  recover 
any  penalty  that  has  been  levied,  nor  any  damages  or  costs,  if  the 
justice  should  prove  at  the  trial  that  the  plaintiff  was  guilty  of 
the  offence  of  which  he  had  been  convicted,  or  on  account  of 
which  he  had  been  apprehended  or  had  otherwise  suffered,  and 
that  the   punishment  which   he  actually  underwent,  was  not 
greater  than  that  assigned  by  law  to  the  particular  o£fence(5)- 
A  recital  in  the  warrant  of  commitment,  that  the  conviction  was 
crrounded  on  the  information  of  one  person,  when,  in  fact,  the 
information  was  preferred  by  another,  is  not  sufficient  to  render 
the  magistrate  amenable  to  an  action  (6)*      But  the  protection 
of  the  magistrate  will  not  apply  when  the  whole  proceeding  is 
coram  non  judice;   and  in  a  late  case,  when  an  action  of  treq)a» 
was  brought  against  a  magistrate  who  had  isued  his  warrant  U> 
seize  a  gun,  and  the  general  issue  was  pleaded,  it]was  holden  neces- 
sary for  the  magistrate  to  show  either  by  the  conviction  or  byscHoe 
other  evidence  that  the  gun  was  used  for  the  purpose  of  de- 
stroying game  (7).     An  action  is  also  maintainable  against  an 
officer  for  neglecting  to  perform  a  ministerial  duty  enjoined  by 
statute,  as  against  the  commissioners  of  customs  for  not  making 
an  order  on  the  receiver  general  to  pay  the  plaintifis  a  premium 
of  .i^700  on  one  of  the  15  ships  fitted  and  cleared  out  for  the 
southern  whale   fishery, '  under  the  provisions  of   the  statute 
26  Geo.  3.  c.  50.  (8).     It  seems  also  .that  the  court  of  king's 
bench  will  allow  a  writ  of  mandamus  to  be  issued,  to  compel  the 
commissioners  of  excise  to  grant  a  permit  for  the  removal  of 
wine,  but  on  granting  a  rule  nisi  for  the  mandamus,  the  oouit 
will  not  miike  it  apart  of  the  order,  that  the  proceedings  to  seize 


(1)  Mansevv. Johnson,  12 East, 

C7.  71. 

(2)  Massev  V.Johnson,  12East. 

79. 

(3)  Biirlevv.Bethune,  5  Taunt. 

580. 

•     (4)  43 Geo.  3.  c.HI.  «.  I. 
(5)  43  Geo.  3.  c.  141.  s.  2. 


(6)  Maisey  r.  Johnson,  12  Etft, 
67. 

(7)  Leigh  v.  Torring,  Seijeant's 
Inn,  Hil.  Term,  1806.  Cripps  v. 
Durdeu,  Cowp.  640.;  Gray  ^^ 
Cookson,  16  East,  21,  2. 

(8)  Laron  v.  Hooper,  6  T.  R- 
224.  26  Geo.  3.  c.  50.  s.  13.  wd 
S.2  &  3.  ante,  613. 
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the  wines,  as  unentered  stock  in  the  hands  of  the  dealer^  shall  be  ivotectioii  kiA 
Stayed  in  the  mean  time.  (1)  Liability  of 

•^  ^    '  Revenue  Offi- 

C-TS,  &c. 

An  action  of  trespass  against  a  revenue  officer  for  an  act  Action 


remov- 


done  in  the  execution  of  his  duty,  is  removable  from  any  of  the  ''^^  »nto  Court 

^-.  .         J:  ^     .  __  "^  of 


Other  courts  of  law  into  the  office  of  pleas  of  the  court  of  ex- 
chequer (2).     The  proceeding  for  the  removal  of  an  action  of 
this  nature  is  a  very  ancient  branch  of  the  jurisdiction  of  the 
court  of  exchequer,  and  it  operates  after  the  manner  of  an  in- 
junction.    The  usual  order  is  that  the  action  be  removed  out  of 
the  king's  bench  qr  common  pleas,  or  out  of  any  other  courts 
having  jurisdiction,  as  the  courts  in  London,  the  courts  of  White* 
chapel,  the  M  arshalsea  courts,  the  courts  of  great  sessions,  and  the 
county  courts^  for  it  has  been  used  in  all  these  instances ;  and  in 
a  late  case,  an  order  was  granted  for  removing  a  writ  of  quare 
clausum  fregit,  and  the  proceeding  thereon,  in  the  court  of  great 
sessions  for  the  county  of  Anglesea,  on  affidavits  that  the  actibn 
was  believed  to  be  brought  for  a  supposed  trespass  in  entering  a 
house  to  search  for  a  person,  against  whom  a  capias  had  been 
issued  by  virtue   of  an  information  against  him  for  concealing 
uncustomed  goods  (3).     The  order  is  to  remove  the  action  into 
the  office  of  pleas  of  the  court  of  exchequer,  in  which  court  it 
will  be  in  the  same  forwardness  as  in  that  out  of  which  the  action 
is  removed ;  the  proceeding  does  not  operate  as  a  certiorari  to 
remove  the  cause^  but  is  a  personal  order  on  the  party  to  prevent 
him  from  continuing  the  action  in  the  court  below,  with  liberty 
to  commence  it  in  the  exchequer ;    and  it  appears  to  render  it 
necessary  for  the  defendant  to  appear  to  accept  a  declaration, 
and  to  put  the  plauitifFin  the  same  state  of  forwardnes  as  he  was 
in  the  other  ^ourt  (4).  ,   Formerly,  indeed,  it   seems   to  have 
been  thought  that  the  officers  of  the  revenue  had  a  personal 
privilege  to  be  sued  in  the  court  of  exchequer  (5).     But  this 
opinion  is  now  exploded,  and  there  does  not  appear  to  be  any 
pleadable  privilege ;  on  the  contrary,  the  court  has  always  con- 


Exchequer. 


(1)  The  King  v.  the  Commis- 
sioaers  of  Excise,  2T.R.  381 . ;  and 
see,  as  to  the  remedy  by  mandamus. 
The  King v.Cookson.  16£ast,376. 
The  King  v.  The  Collector  and 
Comptrofler  of  Customs  at  Liver- 
pool, 2  ]^.  &  S.  223. 
•  (2)  Anon.  1  Anstr.  205.  Caw- 
thorne  v.  Campbell,  id.  ibid,  and 
cases  there  cited  ;  and  see  1  Man- 


ning's Exchequer  Practice,  161  to 
179,  where  the  cases  are  collected. 

(3)  Ex  parte  Kingsman  and 
others  v.  Officers  of  Customs, 
1  Price,  206.     1  Anst.  207. 

(4)  Cawthorne  v.  Campbell, 
1  Price,  201. 

(5)  By  Perrot,  Baron,  1  Anstru- 
ther,  216. 
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PiDcectioo  iDd  fined  the  jremoval  of  suits  of  this  nature  to  instances  in  wbicfa 
^bUity  ci  actions  have  been  brought  against  revenue  officers  for  acts  done 
ctn,  Hq.  by  them  in  the  execution  of  tiieir  office  (1).    The  court  of  ex- 

chequer has  an  inheroit  jurisdictian  over  all  matters  relating  to 
the  public  revenue.  But  where  the  interposition  of  this  autho- 
rity is  desired  upon  merely  equitable  grounds,  and  upon  cooqili- 
cated  &ct6,  the  proceeding  must  be  by  bill  or  inftMrmation  filed, 
and  not  by  a  motion  or  petiticm  to  the  court.  (3) 

Paraons  concerned  in  the  execution  of  the  laws  relatiag  to 
the  revenue,  are  especially  privileged  with  respect  to  actiaas 
brought  against  them  in  several  particulars. 

Notice  of  Action  1.  No  writ  or  Other  process  can  be  sued  out  against  an  oflkar 
Amtnds!*"  ^    ^^  ^  customs  or  excise  (3),  or  *^  any  person  acting  by  bis  order 


in  lus  aid,  for  any  thing  done  in  the  execution  or  by  reaaon  of 
the  acts  relating  to  either  branch  of  the  revenue,  until  the  ex- 
piration of  one  calendar  month  next  after  notice  in  writing  has 
been  delivered  to  him  or  left  at  his  usual  place  of  abode  by  the 
attorney  or  agent  for  ihe  person  who  intoids  to  sue;  in  whidi 
notice  must  be  stated,  clearly  and  explicitiy,  the  cause  of  aodoD, 
the  n&me  and  place  of  abode  of  the  person  in  whose  name  the 
action  is  intended  to  be  brought,  and  the  name  and  place  of 
abode  of  the  attorney  or  agent ;  and  a  fee  of  20  shillings  and 
no  more,  is  to  be  paid  for  preparing  and  serving  the  notice  (4). 
Officers  of  the  army  and  navy,  and  other  persons  lawfully  eoi* 
ployed  in  the  execution  of  the  laws  relating  to  the  cuslDms  or 
excise,  are  entitled  to  the  benefit  of  notice  (5),  and  a  person 
who  received  a  yearly  stipend  from  the  board  of  esxiae,  but  had 
no  regular  appointment,  and  who  was  sent  by  an  excise  officer 
to  make  search  in  a  boat  on  its  coming  to  the  shore,  was  held 
entitied  to  notice,  although  the  officer  was  not  present  at  the 
time  (6).  But  a  notice  does  not  appear  to  be  necessary  when  so 
action  is  brought  fi>r  a  mere  nQn-&azanoe(7),  as  for  retwiiig 


(1)  Cawthorae    v.    CampbelU  (6)  Clements  and  wife  v. 
1  Anstr.205.  2  Smith,  Rep.  220.    The  action 

(2)  £z  parte  Durrand,  3  AnstE.  was  brought  for  aaaauk  oa  plaia- 
743.  tiPs    wife.      Plaintiff    coonael 

(3)  Alsoextendedtoofficersofthe  gave  up  the  point,  on  defendant's 
army  and  navy^  and  persons  deputed  waving  the  treble  costs. 

by  commissioners  of  treasurv,  &c.  (7)      Umphelly    v.    M^Leani 

56  Geo.  3.   c.  104.  &c.  and  antfe  1   Bam.  Sc  Aid:  42.    Atkios  t. 

796, 7.  BanweU,  3  Bast,  92.    Bkndiaid 

(4)  28  Geo.  3.  c.  37.  s.  25.  w.  Brambla^  3  M.  &  S.  131. 

(5)  Ante,  796, 7.  &  supra,  n.  (3). 
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too  large  a  sum  for  a  feeout  of  the  produce  of  property  dis-  Protecaon  and' 

trained;   nor  is  a  notice  necessary  wheaan  action  is  brought  R^v^'/g^oft*- 

against  the  c^cer  for  an  act  clearly   foreign   to  his  line  of  t:ers,&c. 

duty,  as  for  taking  money  for  the  restoration  of  goods  not  liable 

to  seizure  (1) ;  or  for  seizing  goods  by  virtue  of  a  warrant  of  a 

description  obviously  different  from  those  mentioned  in  it  (2).        > 

But  the  notice  id  necessary  when  an  action  is  intended  to  be 

brought  for  an  act  of  an  official  nature,  although  the  particular 

act  may  not  have  been  strictly  within  the  line  of  the  officer's 

duty,  as  when  duties  received   by  an  officer  are  sought  to  b^ 

recovered  back  in  an  action  for  money  had  and  received,  on  the 

ground  diat  the  statute  which  imposed  them  had  been  pre« 

viously  repealed'(3).     So  a  notice  must  be  given  previously  to 

the  commencement  of  an  action  for  an  assault,  if  committed  by 

the  officer  in  the  supposed  execution  of  his  duty,  upon  a  person 

whom  he  suspected  to  be  employed  in  running  goods,  although 

the  person  assaulted  afterwards  turned  out  to  be  innocent  (4)« 

And  when  the  officer  fairly  believes  that  he  is  acting  in  con* 

formily  to  the  powers  conferred  upon  him,  the  protection  af* 

forded  by  the   statute  will  apply  (5).      The  requisites  of  the 

notice  have  been  already  adverted  to.      It    should   state    the 

cattt^  of  action,^ut  it  need  not  specify  the  ./f^rm  (6) ;   although 

if  a  particular  form  of  action  be  stated,  it  should  be  adhered  to 

in  the  subsequent  proceedings  (?)•     It  should  state  the  £eicts,  but 

it  need  not  contain  the  legal  reasons  or  arguments  upon  which 

the  action  is  grounded  (8).      It  should  contain  the  plaintiA^'s 

name  and  place  of  abode;    and  a  notice  of  action  against  a 

custom-house  officer  for  breaking  the  plaintiff's  dwelling  house 

at  C.  street  in  the  parish  of  G.  is  insuffici^t  without  identifying 

the  place  stated  as  the  place  of  the  plaintiff's  abode  (9).     The 

attorney  or  agent's  name  and  place  of  abode  should  also  be 

stated ;  but  if  the  surname  be  stated,  it  is  sufficient  to  state  the  , 

initial  letter  of  the  christian  name  (10),  and  the  attorney  may 


(1)  Irving  V.Wilson,  4  T.R.  485.  pany,  3  M.  &  S.  680.     Theobald 

(2)  Price  v.  Messenger,  2  Bos.  y.  Grichmore,  1  Barn.  &  Aid*  227. 
&  Pul.  158.  Seizure  by  constables  1  Chitty's  Rep.  3^17. 

on  bumboat  act,  2  Geo.  3.  c.  28.  (6)  Sabin  v.  DeBergh,  2^Caropb. 

s.  7.  196* 

(3)  Irving  v.  Wilson,  4T.  R.  (7)  Strickland  v.  Ward,  7  T.R. 
485.  635. 

(4)  Daniel  V.  Wilson,  5  Term.  (8)  The  King  v.  The  Justices 
Rep.  1 .  Clements  v.  Keen,  2  Smith,  of  Devon,  V  M.  &  S.  4  i  2. 

220.  (9)  Williams v.Burges8,3Taunt. 

(5)  Weller  v.  Toke,    9  East,  127. 

364.    Graves  v.  Arnold,  3  Campb.  ( 10)  Mayhew  v.  Locke,7  Taunt. 

242.    Gaby  v.  Wilts  Canal  Com-  63.      ' 
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describe  himself  of  the  town  in  which  he  resides,  as  of  Bir- 
mingham, without  any  further  specification  (1). 

2*  The  principal  object,  of  the  notice  of  action  is  to  enaUe 
the  officer  to  tender  amends,  if  any  act  has  been  done  by  him 
which  is  not  strictly  conformable  to  law.  The  statute  28  Geo.  5. 
c.  37*  provides  that  an  officer,  or  other  person  acting  in  his  aid, 
to  whom  the  notice  has  been  given,  may  at  at  any  time  within 
one  calendar  month  after  the  giving  of  the  notice,  tender  amoidi 
ifi  the  person  complainmg,  or  his  agent  or  attorney^  and  if  the 
amends  are  not  accepted,  may  plead  the.  tender  in  bar  to  the 
action,  together  with  the  plea  of  not  guilty,  and  any  other  plea, 
with  leave  of  the  court ;  and  if  upon  insue  being  joined  on  the 
plea,  the  jury  find  that  the  amends  tendered  were  sufficient,  thqr 
will  give  a  verdict  for  the  defendant ;  and  if  such  verdict  be 
given,  or  if  the  plamtifi*  be  nonsuited,  or  if  he  discontinue  the 
action,  or  if  judgment  be  given  for  the  defendant  upon  demurrer, 
the  defendant  will  be  entided  to  the  costs  whidi  he  would  have 
been  entitled  to  if  he  had  pleaded  only  the  general  issue ;  and  if 
the  juiy  find  that  no  amends  were  tendered,  or  that  thej  were 
insufficient,  and  also  find  against  the  defendant  oo'the  other  {dea 
or  pleas^  they  will  give  a  verdict  for  the  plaintiff,  with  such 
damages  as  they  think  proper  (2).  Even  when  an  officert  or  a 
person  acting  in  his  aid,  ha^  neglected  to  tender  amends^  or  has 
tendered  insufficient  amends  before  action  brought,  it  is  still 
lawiiil  for  him,  by  leave  of  the  court,  at  any  time  before  issue 
joined,  to  pay  money  into  court  (3) ;  and  proceedings  in  an  action 
tost  an  unlawful  seisure  have  been  stayed  on  the  terms  of  restor- 
ing the  goods  and  paying  costs«  (4) 

d«  The  statute  28  Geo.  S.  c«  37.  also  provides  that  every  action 
or  suit  for  a  thing  done  in  pursuance  of  the  acts  relating  to  the 
customs  or  excise,  shall  be  commenced  within  three  nKwths 
next  after  the  matter  or  thing  done  (5).  In  computing  the  time, 
the  day  on  which  the  act  was  done  is  to  be  included  and 
reckoned  as  one  (6).     And  the  calculation  is  made  by  lunar 


n)  Osbom  V.  Gough,  3  Bos.  Sc 
Pul.'551 ;  and  see  Taylor  ▼.  Fen- 
wick,  3  Bos:  &  Pul.  553.»  and 
6  Esp.  138.  as  to  an  indirect  de- 
scription. 

(2)  29  Geo.  3.  c.37.  8.27. 

(3)  28  Geo.  3.  c.  37.  s.  28. 

(4)  Pickering  v.  Trust.  7  Term 
Rep*  53. 

(5)  28  Geo.  3.  e.  37.  s.  23.  and 


see  23  Geo.  3.  c.  70^  s.  34. 
24  Geo.  3.  st.  2.  c.  47.  s.  35— 39. 
and  see  the  consolidation  act, 
59Geo.3.  c.52.  s.59.  and  24Geo.3. 
sess.  2.  c.  A7.  s.  39. 

(6)  Castle  v.  Burdett,  3  T.  R- 
623.  Glassinglon  v.  Rawlins, 
3  East,  407.  .  Lester  v.  Garland, 
J  5  Ves.  J.  254.  Watson  v.  ?«««» 
2  Campb.  294. 
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and  not  by  calendar  months  (1).     The  action  most  be  brought  Protection  and 
within  three  months  from  the  time  of  the  actual  seizure,  not*  Revenue  Offi- 
withstanding  a  suit  has  been  instituted  in,  the  court  of  exchequer^  cc«,&c, 
which  is  depending  at  the  expiration  of  the  three  months.  (2). 

4.  The  venue  also  must  be  laid  in  the  county  in  which  the  .Vtnue. 
cause  of  action  arose  (3).     And  in  an  i|}formation  by  the  attor- 
ney general  on  the  excise  laws,  the  venue  cannot  be  charged 
without  his  consent.  (4) 

5.  The  defendant  may  plead  the  general  issue,  and  give  the  General  feme. 
special  matter  in  evidence  {5).     In  the  year  1778,  it  was  holden 

that  on  the  plea  of  not  guilty  in  an  action  of  trespass,  excise  offi« 
cers  sued  for  acts  committed  in  the  execution  of  a  body  warrant 
issued  by  the  commissioners  of  excise^  might  give  the  special 
matter  in  evidence.  (6). 

6.  With  respect  also  to  the  evidence^  the  23  Geo.  3.  c.  70.  Evidence. 
s.  S5.  euacts,  that  if  any  goods  liable  to  duties  of  excise  or  inland 
duties  (7)>  are  seized  by  virtue  or  in  pursuance  of  any  act  of  par- 
liament ;  or  if  an  action  is  brought  by  the  owner  or  claimer  of 

the  goods  against  an  officer  of  the  excise  or  an  officer  for  the 
inland  duties^  or  any  person  acting  in  his  assistance^  for  any 
thing  done  in  pursuance  of  the  acts,  the  burthen  of  proving  the 
payment  of  the  duty  on  the  goods  seized^  shall  lie  upon  the 
owner  or  claimer  of  the  goods,  and  not  upon  the  person  by  whom, 
they  were  seized,  or  against  whom  the  action  is  brought  (8). 
Antecedently  to  this  statute,  it  was  enacted  by  the  12  Geo.  1. 
c  28.  that  if  any  foreign  goods  should  be  seized  for  non-payment 
of  duties  or  any  other  cause  of  forfeiture,  and  a  dispute  should 
arise  whether  the  customs,  excise,  or  inland  duties  had  been  paid 
for  them,  or  whether  the  goods  had  been  lawfully  imported  or 
legally  compounded  for  or  condemned,  or  concerning  the  place 


(1)  Lacon  v.  Hooker,  6  T.  R. 
224.  Lanev. Gale,  1M.&S.  111. 

(2)  Godin  v.  Fenis,  1  Hen.  Bla. 
14.  Saunders  v.  Saunders,  2  East, 
254. 

(3)  28  Geo.  3.  c.  37.  s.  23.  and 
consolidation  act,  59  G.  3.  c.  52. 
8.  59.  9  Geo.  2.  c.35.  s.  6.  The 
King  V.  Cartwright,  4  T.  R.  490. 
and  43  Geo.  3.  c.  157.  s.  2. 

(4)  Attorney  General  v.  Smith, 
2  Price,  1 13. 

(5)  28  Geo.  3.  c.37.  1.23. 


(6)  Wood  V.  Chessal,  2  Bla. 
Rep.  1254.  12  Car.  2.  c.  23.  s.  35. 
12Car.2.c.24.s.49.  10&11W.3. 
c.21.  18Geo.2.  c,  26.  8.13.  15. 
5  Geo.  3.  c.43.  8.26.  and  see  now» 
28  Geo.  3.  c.  37.  s.  23. 

(7)  Distinction  between  excise 
duties  aod  inland  duties,  R.  v. 
Justices  of  Surry,  2  T,  R.  510,  11. 

(8)  23  Geo.  3.  c.  70.  s.35.  ;and 
see  47  (ieo.  3.  sess.  2.  c.  66.  s.  34, 
9  Geo.  2.  c.35.  8.13. 
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fix>m  whidi  tbe  goods  were  brought,  the  proof  should  lie  on  the 
owner  or  cUimaotf  and  not  on  the  person  who  should  sebse  or 
•top  them(l).  But  it  aeons  that  this  statute  being  construed 
with  reference  to  another,  which  it  ai^)ears  to  have  been  intended 
to  enlarge,  was  considered  to  extend  only  to  prosecutions  for 
condemnation  in  the  court  of  exchequer,  and  not  to  actions  ct 
trespass  against  the  officers  (S).  Officers  of  the  revenue  may  be 
proved  to  be  such  on  the  trial  of  any  indictment,  informadoD, 
action,  or  prosecution,  by  evidence  of  their  being  routed  to 
sustain  that  character,  or  of  their  having  exercised  the  office,  or 
of  their  having  acted  under  such  a  commission  or  deputation  on 
the  occasion  in  respect  of  which  the  charge  is  made,  this  mode 
of  proof  being  sufficient,  unless  evidence  to  the  contrary  be 
adduced  (S). 

7.  Persons  employed  in  the  ^Lecuti<Hi  of  the  laws  of  tbe 
revenue,  have  also  another  privilege  with  inspect  to  cosis.    A 
person  sued  for  any  thing  done  in  pursuance  of  the  acts  rdating 
to*the  customs  or  excise,  is  entitled  to  treble  costs  on  a  verdict  for 
the  defendant,  or  a  nonsuit  or  discontinuance^  or  a  judgment 
against  the  plainti£Pon  demurrer  (4).     And  when  an  information 
or  other  suit  is  brought  to  trial,  grounded  on  the  seizure  of 
goods  or  the  vessel,  or  horse  or  carriage  employed  in  removipg 
them,  and  a  verdict  is  found  for  the  claimant,  and  it  appears  that 
there  was  a  probable  cause  of  sdzure,  the  judge,  or  [court  before 
whom  the  trial  or  hearing  takes  place,  will  certify  that  there  was 
a  probable  cause  for  making  the  seizure ;  and  the  claimant  will 
not  be  entitled  to  any  costs  of  suit,  nor  will  the  person  who  made 
the  seizure  be  liable  to  any  action  or  indictment  or  other  suit  or 
prosecution  on  account  of  it  (5).     And  if  any  action,  indictmeot, 
or  prosecution  be  commenced  and  brought  to  trial  on  account  of 
the  seizure  of  any  goods,  or  of  the  vessel  or  carriage  employed 
in  removing  them,  (whether  an  information  be  brought  to  trial 
to  condemn  them  or  not),  and  a  verdict  be  given  against  the 
defendant,  if  the  court  or  judge  should  certify  that  there  was 


(1)  12  Geo.  1.  0.28.  8.9. 
6  Geo.  1.  c.21.  8. 41.  The  burthen, 
in  such  cases  is  now  universally 
thrown  by  the  legislature  on  the 
claimant. 

(2)  Salmon  v.  Gordon,  2  Bla* 
Rep.  813.  Vide  Shelley's  Case, 
1  L«acfa,  340,&c.andRexv.Aker8, 
6  £sp.  Rep.  125. 

•  (3)  26  Geo.  3.  c.  77.  a.  12.  Per 


BuUer  J.,  Berrynian  v.  AVise,4T.R. 
367.  3  Campb.  432.  6  Term  Rep. 
663.  Sutement  of  electioo  of 
commissioners  of  customs  or  ex- 
cise, under  45  G.  3.  c.  121.  s.7. 
evidence  of  the  fact,  47  Geo.  3. 
sess.  2.  c.  66.  s.  38. 

(4)  28  Geo.  3.  c.37.  8.23. 

(5)  28  Geo.  3.  c.  37-  «.  24. 
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probable  cauiie  for  the  seizure,  the  pjidntiff  will  not  be  entitled  ProteeHon  u4 
to  more  than  two-pence  damages,  besides  the  article  seized  or  R^^^Je  Offi- 
the  value  of  it,  nor  to  any  costs  of  suit ;  and  the  defendant  is  etn,  &<:. 
not  liablq  to  be  imprisoned,  nor  to  be  fined  above  one  shilling  (1  )• 
But  a  judge's  certificate  that  a  custom-house  officer  had  pro- 
bable cause  for  seizing  goods^  does  not  extend  to  other  injuries 
which  are  stated  in  the  declaration^  and  which  accompanied  the 
seizure^  as  entering  a  house,  &c.  and  therefore  wHl  not  prevent 
the  plaintiff  from  recovering  his  damages  and  costs.  (2) 

The  officers  employed  in  the  collection  of  the  revenue  ace  also  31^^  . 
protected  by  numerous  provisions  in  the  crminai  law,  the  seve-  nuiminsOiBcfn. 
rity  of  which  is  commensurate  with  the  hardihood  and  auda- 
city that  are  frequently  displayed  by  persons  engaged  in  the  car- 
rying on  of  contraband  trade.  Thus  the  hovering  act,  24  Geo.  3. 
sess.  2.  c  47.}  provides  that  if  any  person  upon  the  shore  or 
on  board  of  a  ship  shall  maliciously  shoot  at  any  vessel  bdong^ 
ing  to  his  Majesty's  navy,  or  in  the  service  of  the  customs  or  ^ 

excise,  within  the  limits  of  a  port,  harbour,  or  creek  of  Great 
Britain^  or  within  four  leagues  from  the  coast  (S) ;  or  if  a  person 
when  on  shore,  or  on  board  a  vessel,  shdl  maliciously  shoot  atf 
maim,  or  dangerously  wound  any  officer  of  the  navy^or  of  thi^* 
customs  or  excise,  whether  attempting  to  go  on  board,  or  ^being 
on  board,  or  returning  from  on  boards  or  otherwise  acting  in  th^ 
due  execution  of  his  duty  on  shor^  or  within  the  limits  of  a  port^ 
harbour,  or  credc  of  Great  Britain,  or  within  four  leagues  of  the 
coast  (4) ;  or  shaU  maliciously  shoot,  maim,  or  wound  any  per- 
son aiding  such  officer  in  the  execution  of  his  duty,  the  person 
•  offending,  and  every  person  aiding  or  abetting  in  the  ofEence, 
shall  be  adjuged  guilty  of  fidony,  and  suffer  death  as  a  felon, 
without  benefit  of  clergy  (5).  However,  the  severity  of  several 
acts  of  parliament  inflicting  the  penal^  of  death  for  crimes  of 
this  nature,  is  mitigated  by  the  statute  52  Geo..  %.  c.  14S.,  which 
it  is  important  to  notice  on  account  cf  its  g^eral  efiect  ia 
lessening  the  punishment  of  persons  who  are  convicted  of 
offences  against  the  revenue.    This  statute  enacts,  that  where  an 

(1)  28  Geo.  3.    c.d7.    s.  29»        (4)  Vide  last  note. 

23  Geo.  3.  c.  70.  s.  29.  26  Geo.  3.        (5)  24  Geo.  3.   c.  47.   s.  ]  1. ; 

C.40.  S.31.  and  see  now  52  Geo.  3.  c.  143. 

(2)  Baldwin  r.  Tankard,  I  Hen.  s.  11.  Assaulting  or  obstruct- 
Bla.28.  ing     officer,     transportation     for 

(3)  Extended  to  100  leagues,  by  seven  years,  or  three  years  impri- 
47  Geo.  3.  sess.  2.  c.  66.  a.  17. ;  sonment,  by  45  Geo*  3.  c.  121. 
and  see  52  Geo.  3.  e.  143.  s.  1 1.  s.  1 1 . 
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offence  is  committed  in  breach  of  or  in  resistance  to  any  part  of 
the  laws  fer  the  collecting  of  the  revenue  in  Great  Britaioi 
whidi  by  the  then  existing  enactments  would  subject  the  offender 
to  sufier  death  as  guilty  of  felony,  without  benefit  of  clergy,  it 
shall  hereafter  be  considered  as  a  dergyable  felony,  unless  the 
benefit  of  clergy   is    expressly   taken    away    by   the    statute 
52  Geo.  S.(l)      Among  other  unclergyable  felonies  which  are 
either  introduced  or  retained  by  the  statute  52  Geo.  3.  c.  143. 
it  is  enacted  by  the  eleventh  section,  tliat  if  any  persons,  to  the 
number  of  three  or  more,  armed  with  fire-arms  or  other  offen- 
sive weapons  (2),  shall  hereafter  be  assembled  (3)  within  Great 
Britain,  or  within  any  of  its  ports  or  harbours,  or  within  the 
Isle  of  Man,  or  any  of  its  ports  or  harbours,  in  order  to  be 
aiding  and  assisting  in  the  illegal  exportation  of  wool  or  other 
goods  prohibited  to  be  exported,  or  in  the  carrying  of  wool  or 
other  such  goods  in  order  to  such  exportation,  or  in  the  illegal 
running,  landing,  or  carrying  away  prohibited  or  uncustomed 
goods,  or  in  the  illegal  relanding  of  goods,  shipped  or  exported 
upon  debenture  or  certificate,  or  in  removing  wool  or  other  goods 
from  the  warehouse  in  which  they  have  been  deposited  for  se- 
curing the  home  consumption  duties  upon  them,  or  in  rescuing 
or  taking  away  goods  after  seizure  from  an  officer  of  the  customs 
or  excise,  or  other  person  employed  in  seizing  them,  or  from 
the  place  where  an  officer  has  lodged  them,  or  in  rescuing  a 
person  apprehended  for  any  of  the  offences  made  felony  by  an 
act  relating  to  the  revenues  of  customs  or  excise  of  Great  Britain, 
or  in  preventing  the  apprehension  of  a  person  guilty  of  any  such 
offence;  or  if  any  persons,  to  the  number  of  three  or  more,  shall 
hereafl;er  be  so  aiding  or  assisting,  either  in  Great  Britain  or 
within  tKe  limits  of  any  of  its  ports  or  harbours,  or  in  the  Isle  of 
Man,  or  if  a  person  shall  maliciously  shoot  at  or  upon  any 
vessel  belonging  to  the  navy,  or  in  the  service  of  the  customs  or 
excise^  within  the  limits  of  a  port,  harbour,  or  creek  of  Great 
Britain,  or  within  the  Isle  of  Man,  or  in  any  port  of  the  British 


(1)  52  Geo.  3.  c.  143.  s.  1. 
Forging  customs  or  excise  deben- 
tures or  certi6cate8  for  payment  or 
return  of  money,  is  felony  without 
clergy,  s.  10. ;  so  forging  or  imi- 
tating excise  permits^  &c.  s.  9. ; 
and  see  45  Geo.  3.  c.  121.  s.  11. 
Felony  to  assault,  or  obstruct,  or 
maliciously  wound  officer,  &c. 
45Geo.3.  c.  121.  s.  11. 


(2)  A  common  whip  is  not  an 
offensive  weapon  within  the  act. 
Rex  V.  Hetcher,  I  Leach,  Cro. 
Gas.  4  ed.  23. ;  and  what  is  or 
not,  Hutchinson's  case,  id.  339. 
and  cases  there  cited. 

(3)  A  casual  assembly  is  not 
within  this  provision.  The  King 
V.  Hutchinson.  1  Leach,  4  ed. 
339. 
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or  Iribb  channels,  or  on  the  high  seas  within  100  leagaes  of  the  Protection  and 
coast  of  Great  Britain,  or  if  any  person  shall,  either  on  shore  RgyCT^e^ffi . 
or  on  the  water,  within  these  limits,  maliciously  shoot  at,  maim,  cers,&c. 
or  dangerously  wound  any  officer  of  the  strmy,  navy,  marines, 
militia^  or  volunteers,  ,or  any  other  of  the  military  or  naval 
forces,  or  any  officer  of  the  customs  or  excise,  or  any  other 
person  aiding  such  officer  when  acting  in  the  due  execution  of 
his  duty,  under  any  of  the  acts  relating  to  the  revenues  of  the 
customs  or  excise  of  Great  Britain,  or  of  any  act  for  the  pre- 
vention of  smuggling,  the  offender  will  be  guilty  of  felony. and 
sufier  death  as  a  felon,  without  benefit  of  clergy.     Every  of- 
fence committed  in  Guernsey,  Jersey,  Alderney,  Sark,  or  Man 
is  to  be  tried  in  those  islands^  an  offence  committed  any  where 
else  out  .of  the  United  Kingdom  may  be  tried  in  any  courts  of 
the  United  Kingdom;   and  an  offence  committed  in  England, 
Scotland,  or  Ireland,  may  be  tried  in  any  county  (1)  within  that    ' 
part  of  the  United  Kingdom  in  whicb  it  arose  (2).     A  parti- 
cular mode  is  appointed  by  the  act  for  taking  the  information  by 
a  justice  of  the  peace,  and  subsequently  certifying  it  to  the  secre- 
taries of  state,  who  are  to  lay  it  before  the  privy  council,  where- 
upon an  order  in  council  may  be  issued  for  the  accused  to  sur- 
render himself  within  a  certain  time,  under  the  penalties  attach- 
ing on  a  person  attainted  of  felony  without  benefit  of  clergy  (3). 
The  statute  S*  Geo.  3.  c.  50.  provides  that  if  an  officer  of  the 
navy,  or  of  the  customs  or  excise,  either  when  on  shore,  or  going 
on  board,  or  being  on  board,  or  returning  from  on  board  a 
vessel,  within  the  limits  of  any  of  the  ports  of  this  kingdom  or 
within  four  leagues  from  the  coast  (4),  shall  be  assaulted  or  ob- 
structed in  the  due  execution  of  his  office  or  duty  (5),  eit)ier  by 


(1)  9  Geo.  2.  c.  35..  s.  26.' 
TheKiDgv.  Cartwright,4T.R.490. 

(2)  52  Geo.  3.  o.  143.  s.  11. 
The  act  extends  to  aiding  and  abet- 
ting; and  see  19  Geo.  2.  c.  34. 
which  also  contains  (s.  6.)  a  mode 
of  proceeding  against  the  county 
for  damages  on  officers  being 
wounded,  &c.  post ;  perpetual  by 
43  Geo.  3.  c.  157. ;  and  sec  as  to 
arresting,  &c.  persons  armed^  he. 
19  Qqo,  3.  c.  69.  s.  9. ;  and  it  is 
a  misdemeanor,  and  the  penalty 
or  fine  of  j^lOO,  or  imprisonment 
for  one  year,  to  make  iignah,  &c. 
to  smugglers,  and  a  mode  of  pro- 
secution is  given  by  47  Geo.  3. 
sess.  2.'  c.  (}h,  s.  34.  to  43. 


(3)  52  Geo.  3.  c.  143.  s.  12. 
Vide  45  Geo.  3.  c.  121.  s.  ll. 
19  Geo.  2.  c.  34.  s.  10. ;  and  see 
the  proceedings  in  Harvey's  case, 
Foster  on  Crown  Law,  51.1  Wil«. 
Rep.  164.  S.  C.  Bac.Abr.  Smug- 
glinif,  G.  4. 

(4)  Now  100  leagues,  45  Geo.3. 
ante,  611. 

(5)  See  as  to  these  words,  opi- 
nion of  three  judges.  The  King  v. 
Bmdy,lBos.&Pul.  189.  26Geo.3. 
c.  77.  s.  12.  Berrvman  v.  Wist, 
4  T.  R.  366.  Shel)ey*s  case, 
1  Leach,  340.  n.  c.  6  Esp.  Rep. 
126.    Rex  V.  Akers.      9  Geo.  2. 

C.  OO *    8.  ko* 


814 

Pracectioii  tnd 
Lbbtlity  of 
Revenue  OiK- 
ctn,ftc. 


or  the  Lam  and  Practice  relating  io    [Ch.  13. 

6bj  or  night,  the  o£fender  and  every  person  aiding  him  may  be 
conveyed  b^re  one  or  more  justices  of  the  peace  residing  near 
to  the  place  where  the  crime  was  perpetrated,  who  may  commie 
the  oflfender  or  ofenders  to  the  next  county  gaol,  to  remain  there 
until  the  court  of  oyer  and  terminer,  great  sessions^  or  gaol  de- 
livery, or  until  a  delivery  by  due  course  of  law;    and  ca  an 
JAdidment  being  found,  the  defendant  must  plead  without 
having  the  time  to  traverse  usuaUy  allowed  in  a  case  of  misde- 
meanor ;  and  on  a  conviction  taking  place,  he  may  be  sentenced 
to  hard  labour  on  the  river  Thames,  or  other  navigable  river  in 
England,  for  a  term  not  exceeding  three  years  (I),  as  is  directed 
by  the  statute  19  Geo.  8.  for  the  punislmient  of  perscms  guilty 
of  grand  larceny,  or  else  the  cotirt  may  order  the  oflfender  to  be 
committed  to  the  common  gaol  or  house  of  correction  for  a  term 
not  exceeding  three  years  (2).    The  twelve  judges  were  unani- 
mously of  opinion,  on  a  prosecution  by  indictment  upon  the 
statute  £4  Oeo.  d.  sess.  2.  c.  47*  s.  15.,  which  the  84  Geo.  8.  (8) 
was  passed  to  explain  and  amend,  that  the  expression  on  shore, 
as  here  used,  is  equivalent  to  on  land,  and  that  an  officer  of 
excise,  seinng  soap  in  the  execution  of  his  office,  at  an  inland 
place  at  any  distance  from  the  sea,  is  within  the  scope  and  pro- 
tection of  the  act  (4).     A  person  charged  with  assaulting  or 
obstructing  an  officer  of  customs  or  excise  in  the  due  execution 
of  his  office,  or  a  person  acting  in  his  aid,  or  with  rescuing  or 
attempting  to  rescue  by  force  any  uncustomed  or  prohibited 
goods,  after  a  seizure  of  them  by  the  officer,  or  with  an  offienee 
against  the  laws  of  quarantine,  is  liable  to  be  apprehended  upon 
a  judge's  warrant,  on  the  fact  being  disclosed  to  a  judge  of  the 
court  of  King^s  Bench,  and  supported  by  affidavit,  or  by  certi- 
ficate of  an  indictment  or  information  being  filed  in  that  com% 
when  he  is  to  be  brought  before  a  judge  of  the  King's  Bendi, 
or  one  of  his  Majesty's  justices  of  die  peaces  in  order  that  he 
may  be  bound  to  the  crown,  with  tXM  sufficient  sureties,  in  such 
sum  as  shall  be  expressed  in  the  warrant  for  his  appearing  in 
court  at  the  time  mentioned  in  the  warrant,  and  answering  all 


(1)  Aud  see  further  45  Geo.  3. 
c.  121.  s.  11. 

(2)  34  Geo.  3.  c.  50.  s.  5., 
passed  to  explain  24  Geo.  3.  sess.  2. 
c.  47.  s.  15. ;  and  see  45  Geo.  3. 
c.  121 .  8. 1 1 .  As  to  felonious  as- 
saulting, &c.  52  Geo.  3.  c.  143. 
s.  1.;  and  sec  the  j£*200  penalty 
on  aasaalting  officers,  by  57  Geo.  3. 


c.  87.  s.  9. ;  and  ^40,  8  Geo.  1. 
c.  18,  8.  25.  Where  several  ob- 
struct, each  is  liable  to  a  separate 
penalty.  Rex  v.  Clark,  Cowp. 
610.  The  King  v.  Hube  and 
others,  5  T.  R.  542. 

(3)  34  Geo.  3.  c.50.  s.5. 

(4)  The  Kinff  v.  Brady  and 
others,  1  Bos.  &  ful  187. 


Oflkenfuiac 
the  Httttdied. 
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indictmaits  or  infottnatiokis  for  ctknceB  of  this  natare ;  and  if  Protection  tnd 
th6  fyerson  accused  should  neglect  or  refuse  to  become  bound,  j^evenoe  offi- 
he  may  be  committed  to  the  common  gaol  of  the  place  where  c«n,  kc.    . 
the  bilence  has  been  cdnimitted,  or  where  the  offender  was  ap- 
prehendkl,  until  he  shall  have  become  bound,  or  until  he  shall 
be  discharged  by  an' order  of  the  court  of  King^s  Bench  in  term 
time,  or  by  one  of  the  judges  in  vacation,  and  the  recognizances 
takeki  thereupon  are  to  be  returned  and  filed  in  court,  and  con- 
tinue in  force  until  an  acquittal  takes  place,  or  until  judgment 
has  beeil  given  after  conviction,  unless  the  court  order  that  they 
should  be  sooner  discharged  (!)•     A  method  is  also  prescribed 
by  the  statute  19  Geo.  2.  c«  84.  the  provisions  of  which  with 
regard   to  this   subject  are  made   perpetual    l^  the    statute 
43  Geo.  3.  c.  157.  for  remunerating  persons  employed  in  the 
execution  of  the  laws  of  the  revenue,  if  they  should  happei^  to 
be  beaten,  wounded,  maimed,  (or  their  executors,  if  they  should 
be  killed  in  the  discharge  of  dieir  duty,)  by  allowing  them  to 
recover  to  a  certain  amount  for  the  damages  they  may  sustain  by 
the  loss  of  goods,  or  by  violence  that  is  offered  to  their  persons, 
besides  the  sum  of  j^lOO  to  be  recovered  by  the  executors  of 
any  person  killed  against  the  inhabitants  of  a  hundred,  rape,  or 
lathe,  in  which  the  fact  took  place  (2).     An  action  of  debt  i^ 
maintainable  upon  tlie  statute  for  the  jfilOO  penalty  against  the 
inhabitants  of  a  lathe  in  Kent,  by  the  executor  of  a  revenue  officer, 
who  when  in  a  boat  between  high  and  low  water  mark,  in  pursuit 
of  a  smuggling  boat  in  which  there  were  offenders  against  the 
act,  received  a  mortal  wound  by  a  shot  fired  by  a  person  on  the 
shore  within  the  lathe,  though  the  officer  afterwards  died  on 
the  high  sea  beyond  the  low  water  mArk,  and  consequently  out 
of  the  lathe  (3).    The  19  Geo.  2.  refers  to  and  adopts  the  statute 
of  hue  and  cry,  8'Geo.  2.  c.  16.,  with  re^^ect  to  the  mode  of 
proceeding,  but  it  is  questionable  how  far  that  statute  can  apply 
to  the  mode,  of  levying* the  money  recovered,  which  is  directed 
to  be  raised  by  two  justices  of  the  peace  of  the  county,  riding, 
or  division,  when  the  fact  happened  within  the  jurisdiction  of 


(1)  26  Geo.  3.  c.'77.  s.  18. 
General  issue,  local  veoue,  three 
months  limitation,  and  treble 
cost<,  by  s  .20. 

(2)  19  Geo.  2.  c.  34.  s.  6.  not 
more  than  ^40  for  the  beating, 
and  ^200  for  the  loss  of  the 
goods  ;  mode  of  proceeding  is 
detailsd^  s.  G,  7.     No  satisfaction 


if  offender  convicted  in  six  months, 
s.  8. ;  and  all  actions  against  hun- 
dred must  be  within  a  year,  s.  9. ; 
perpetual  by  43  Geo.  3.  c.  157* 

(3)  Grosvenor,  executor,  &c.v.  In- 
habitants of  Lath  of  St.  Augustine 
in  Kent.  1 2  Bast,  ^244.  1 3  East, 
544. 
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Pvotection  and  the  cuique  ports,  in  which  there  is  an  exclusive  commisBion  of 
Rdven2e*oiB-  the  peace  (l)»  However,  in  following  up  the  writ  of  execution 
cfn,  &c.  to  its  consummation  it  is  sufficient  for  the  sheriff^  to  whom  the 

writ  has  been  delivered^  to  return,  even  after  the  expiration  of 
the  sixty  days  given  him  by  the  act  to  return  the  writ,  that 
he  has  djelivered  it  to  the  justices  of  the  peace  of  the  hun* 
dred,  &c.,  (who  are  charged  with  the  duty  of  directing  the  levy 
on  the  inhabitants },  and  that  they  had  done  nothing  upon  it; 
and  the  court  will  not  thereupon  attach  the  sheriff  for  not  re- 
turning the  writ,  but  the  next  proceeding  was  agunst  the  magis- 
trates, to  oblige  them  to  perform  their  duty.  (2) 


II.  Excise  Du-        The  duties  of  Excise,  it  has  been  already  observed,  are  inland 
tSm^^icT'^  ^    imposts  in  contradistinction  to  the  customs,  which  are  for  the 

most  part  levied  on  articles  employed  in  foreign  trade  (3).  The 
origin  of  the  excise  duties  is  traced  to  the  reign  of  Charles  the 
first;  they  were  afterwards  adopted  in  the  time  of  the  protec- 
torate, and  soon  after  the  restoration,  two  statutes  were  passed 
by  which  they  were  confirmed  to  the  crown;  the  statute 
12  Car.  2.  c.  23.  which  granted  an  excise  on  certain  commo- 
dities for  the  king's  life,  and  the  other  statute  (c.  24.)  of  the  same 
reign,  which,  in  lieu  of  the  military  tenures,  granted  to  the  crown 
EiiidnK  Duties.  *"^  hereditary  excise  on  certain  other  commodities  (4).  A  con- 
solidation of  the  excise  dtdies  has  been  recently  effected  by  the 
43  Geo.  3.  c.  69.,  which  provided  that  after  the  5th  of  July 
1803,  all  the  duties,  allowances,  bounties, -and  drawbacks  of 
excise,  and  other  duties  under  the  management  of  tlie  com- 
missioners of  excise  in  England  and  Scodand  respectively, 
granted  by  any  act  of  parliament  then  in  force,  should  cease ;  and 
the  duties  to  be  afterwards  paid  in  respect  of  the  goods  men- 
tioned in  the  act  were  set  forth  in  tables,  together  with  the 
allowances,   bounties,    and  drawbacks.       The   special    allow- 


(1)  Grosvenor  v.  the  Inhabi-  56  Geo.  3.  c,  104.  s.  7. 
tanis  of  lathe  of  St.  Augustine.  (3)  See  ante,  690. 

12  East,  244.  (4)    Wood  v.  Chcssa],  2.  Bla. 

(2)  Wright  and  another  v.  lathe  Rep.  1255  ;  as  to  the  excise  duties 
of  St.  Augustine.  13  East,  544.  in  general,  see  Sinclair  on  Re?.  In- 
And  see  the  rewards  and  com  pen-  dex,  tit.  Excise;  Postlethwaite,  tit. 
sations  to  officers  by  commissioners  Excise  ;  Montefiore,  same  title; 
of  customs  and  eircise,  24  Geo.  3.  and  Highmore's  excellent  treatise 
sess.  2.  c.  47.  9. 21, 22.    Rewards  on  Excise,  per  tot. 

by  commissioners    to    informers. 
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shees  directed  by  acts  of  parliament  in  force  on  5tb  July  1803^  IL  Tbt  Bxcis* 
being  also  continued^  except  so  far  as  they  were  expressly  altered  ^^^^^^ 
or  Repealed  by  the  act(l) ;  but  this  statute  did  not  repeal  the 
duties  upon  malt,  mum^  cider^  and  perry,  granted  by  the 
48  Geo.  S.  c.  d. ;  nor  the  duties  on  malt,  tobacco^  and  snuf^  con- 
tinued by  45  Oeo.8.  c  4.;  except  with  respect  to  the  duties 
imposed  by  that  act  on  tobacco  of  the  growth^  production,  and 
manufacture  of  the  plantations  or  dominions  of  Spain  and  Por* 
tugal,  delivered  for  exportation ;  nor  did  th^  48  Geo.  8.  c.  69* 
repeal  or  alter  the  countervailing  duUes  of  excise  upon  the  im- 
portation of  goods  into  Great  Britain  from  Iceland  (2)^  or  the 
drawbacks  payable  on  goods  exported  from  Great  Britain  to 
Ireland,  except  the  countervailing  duties  and  drawbacks  for 
beer,  ale,  and  mum,  bricks  and  tiles,  cider  and  perry,  hops^ 
mead^  or  metheglin,  spirits,  vellum  and  parchment^  gilt  and 
silver  wire,  and  gold  and  silver  thread  lace  or  fringe  (8). 
Since  the  passing  of  the  stat.  48  Geo.  8.  c.  69.,  the  excise  duties 
have  been  increased  by  different  acts  of  parliament  (4) ;  but  the 
course  which  we  shall  adopt  in  considering  this  subject  does  not 
render  it  necessary  to  notice  the  amount  of  duty  with  which 
dilSerent  articles  are  charged.  (4)  The  collection  of  the  duties 
on  tobacco,  snuff,  coffee  and  cocoa-nuts,  tea  and  pepper,  is 
now  wholly  transferred  to  the  excise.  (5)  The'  statute  59  Geo.  8* 
c  B3.  was  passed  to  impose  additional  duties  of  excise  on  tea, 
coflbe,  and  cocoa-nuts,  tobacco  and  snuff,  pepper,  malt,  and 
firitish  spirits,  and  to  consolidate  them  with  the  former  duties; 
9iXid.  the  laws  of  excise  relating  to  these  articles  are  in  some 
respects  amended  by  the  same  statute.  The  statute  59  Geo.  8« 
c.  53.,  contemplating  that  agreements  may  have  been  made 
antecedently  to  that  statute  for  the  sale  or  delivery  of  particular 
articles,  without  reference  to  the  additional  duties,  piovidest 
that  the  Contractors  shall  be  considered  as  having  authority  to 
add  a  sum  equivalent  to  the  amount  of  duty,  to  the  price  of  any 
particular  article.  (6)  The  statute  of  the  year  of  43  Geo.  8., 
which  received  the  royal  assent  on  the  5th  of  July  in  that 
y^ar  (7),  contained  a  similar  provision ;  and  in  the  construction 


nil  -  -         ■  -  ■■  II        I      I 

« 

(1)  43  Geo.  3.  c.  69.  8.2.  (5)    Customs  Com.    Act,     59 

(2)  Granted  by  39  &  40  Geci,  3.     Geo.  3.  c.  52.  Table  A. 

c.  ^7.  (6)  59  Geo.  3.  c.  53.  s.  13.    2d 

(3)  43  Geo.  3.  c.  69.  s.  j.  July  1819. 

(4)  Vide  55  Geo.  3.  c.  30.  until  (7)  43  Geo.  3.  c.  Rl .  5th  July 
5tb  April  1819,  and  see  infra  as  to  1803,  in  force^  until  12  months 
particular  articles.  after  peace. 
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of  this  clause  it  was  determined,  that  a  vender  of  spirits,  which 
were  contracted  for  on  the  21st  of  May,  but  were  not  shipped 
till  after  the  5th  of  July  1803,  was  entitled  to  charge  the  pur- 
chaser with  the  duty  imposed  by  the  43  Geo.  3.,  no  delivery, 
either  actual  or  virtual,  having  taken  place  before  the  5th  of 
July  ;  for  the  purchaser,  whose  duty  it  wa*  to  provide  a  vessel, 
had  not  provided  one  before  tliat  time ;  and  the  quantity  of 
spirits  which  the  purchs^er  was  to  have,  had  not  been  set  apart 
for  him  in  the  vendorV  warehouse.  (1) 

The  consideration  of  the  duties  of  excise,  and  of  the  regn'ap' 
tions  connected  with  them,  will  be  most  conveniently  arranged 
in  the  following  order;  namely,  Firsts  the  provisions  connected 
xvit/i  partiailar  articles^  as,  1.  Auctions.  2.  Beer.  3.  Bricks. 
4.  Candles.  5.  Glass.  6.  Hops.  7-  Leather.  8.  Linen,  cotton, 
&c.  9.  Malt.  10.  Plate.  11.  Soa|>.  Secondlj^  those  provisions 
of  a  general  nature  that  relate  to  licenses,  permits,  &c  ;  entries 
at  the  excise  office  ;  the  dealer's  books,  and  documents  of  this 
description,  being  principally  adopted  for  the  purpose  of  securing 
the  duties  of  excise.  And  thirdly ^  the  mode  of  recovering  the 
dutieSy  and  the  penalties  andforfeitures  incurred  by  the  non'pay- 
ment  of  them.  The  laws  connected  with  excise  are  so  voluminous, 
that  it  would  not  be  possible  to  embrace  them  all  within  the 
limits  to  which  this  branch  of  the  subject  is  necessarily  confined 
in  the  present  treatise.  In  considerii^  them,  it  is  proposed  to 
notice  the  most  important  provisions ;  selecting  more  eq)eciAllj 
those  which  have  been  made  the  subject  of  judicial  exposition 
and  illustration. 


The  auction  duty  is  regulated  with  respect  to  its  amount  by 

»nn«tld  ^^^  ^^*^^-  *3  ^^^*  ^'  ^-  ^^'  ^"^  *^  G^*  ^-  ^'  ^^*  which  relate  to 
interests  in  landed  (2)  and  in  personal  property  (3),  and  by  stat. 

BS  Geo.  3.  c.  142.>   which  regulates  sales   by  auction  for  the 

benefit  of  growers  of  sheep's  wool  (Jif\    A  bond  given  by  the 

parish  of  Saint  Mary  le  Bone,  under  the  local  acts  of  parliament 

35  Geo.  3.  c.  73.  ^nd  53  Geo.  3.  c.  1 63.  for  securing  to  the  holder 

the  payment  of  i€lOO  on  the  parish  rates,  is  comprehended  in' 


fmt^  cBc  Pro* 
visioni  and  De- 
ri non.s 

with  paiticMlar 
Articles, 

The  Auction 
Buty« 


( 1 )  riaig  V.  Napier,    1  Dow.  r«sts  included.- 

Rep.  255.  App.  iVcm  €o.  of  Sess.         (3)    One  shilling  for  20s.   of 

(2)  *  Seven-pence    for   208.    of  purchase  money-     The  King  y, 
piirrhaeite  money.      The  King  v.  Jiates,  3  Price,  345. 

Bates,  3  Price,  34 1 ,  infr.  Projjerty        (4)^Two.pence,  55  Geo.3.  c.  1 42- 

ib  tEe  fondt  umI  semt  other  inte-  which  recites  former  acts.. 


•  -  »  . 
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the?  first  description ;  a  bond  of  this  rihture  not  being  a  mej^  ii.  The  Excjs« 
chattel,  but  a  charge  on  the  property  in  respect  of  which  the  ^"^'«*' 
rates  are  assessed ;  and  therefore  it  is  subject  to  duty  as  upon 
the  sale  of  an  interest  in  landed  property  (1).  But  if  the 
owner  of  property  put  up  to  sale  by  auction  should  become  the 
purchaser  by  means  of  his  own  bidding,  or  the  bidding  of  any 
other  person  on  his  behalf  or  for  his  use,  without  fraud  or  collu^ 
sion,  the  officers  in  the  management  of  the  excise  are  empowered 
to  make  an  allowance  to  him  of  the  duties  to  which  the  biddin£r 
would  othert«rise  give  rise.  Formerly,  notice  in  writing  of  a 
person  being  appointed  to  bid  must  in  such  a  case  hiive  been 
given,  signed  by  the  owner  and  person  ap{k)inted  to  be  the 
bidder,  and  the  delivery  of  the  notice  and  the  general  fairness  of 
the  transaction  must  have  been  verified  upon  the  oath  of  the 
auctioneer,  to  the  best  of  his  knowledge  and  belief  (2),  However, 
a  recent  statute  provides,  that  the  allowance  of  auction  duty  shall 
be  made  to  the  owner,  on  any  property  in  respect  of  which  the 
auction  duties  have  not  been  paid,  and  which  have  been  put  up 
to  auction  and  bought  in  for  the  owner,  either  by  the  steward 
and  known  agent  of  the  owner,  actudly  employed  in  the  manage- 
ment of  the  sale,  or  under  a  notice  in  writings  signed  by  the 
steward  or  agent,  and  by  the  person  intended  to  be  the  bidder,' 
of  the  latter  being  appointed,  by  the  former,  and  having  agreed, 
to  bid  for  the  behoof  of  tlie  seller.  But  no  such  allowance  will 
be  made  for  property  bought  in  for  the  mvner  by  a  steward 
or  an  agent,  unless  notice  in  writing  under  his  signature,  of  his 
benig  about  to  bid  for  the  owner,  has  been  given  to  the  auc- 
tioneer before  the  biddins: ;  and  no  allowance  will  be  made  for 
property  bought  in  for  the  owner  under  a  notice  signed  by  the 
stcfward  or  agent,  and  by  the  person  intended  to  be  the  bidder^ 
unless  the  notice  has  been  given  to  the  auctioneer  before  the 
bidding;  and  the  delivery  of  the  notice  must  in  both  cases  be 
verified  upon  the  oath  of  the  auctioneer,  as  well  as  the  fairness 
and  reality  of  the  transaction,  to  the  best  of  his  knowledge  and 
belief  (8).  No  allowance  of  the  auction  duty  will  be  made  on 
account  of  property  having  been  bought  in  for  the  owner 
under  a  written  notice,  unless  the  notice  is  produced  by  the 
auctioneer  at  the  time  appointed  by  law  for  his  passing  his  ac- 
count of  the  sale  to  the  proj^er  collector  or  other  officer  of  excise 


.  ( I)  The  King  v.  Bates,  3  Price,     1 0  Ves.  4 1 . 
541.     As  to   the   nature   of  this         (2)   19  Geo.  3.  c.  56.  8.12. 
property,    sCe    Finch   v.   Squire,         (3)  42  Geo.  3.  e.93,  s.  1. 

3  G  2 
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be  left  with  die  ooUector  or  oCber  oflktr.  And  if  a  dispote 
ahoold  ante  wLetlier  the  purchase  by  or  for  the  owner  was  ncn 
made  by  cotloaioDy  or  m  order  to  feiien  die  lull  smn  payable  for 
duty^  or  conoeming  the  fairness  of  the  transaction,  the  proof 
will  lie  upon  the  person  acting  aa  auctioneer;  and  no 
allowance  is  to  be  made  if  any  unfidr  practice  take  plaee  (1). 
The  court  of  king^s  bench  has  determined*  that  if  the  agent  of 
the  owner  of  an  estate  puts  jsp  property  to  anetion  at  a  certain 
price,  and  than  withdraws  it  on  finding  that  there  is  no  bidder, 
no  sale  takes  place  widiin  die  meening  of  the  statutes  imposing 
die  duty ;  nor  any  bidding  on  the  part  of  the  owner,  so  as  to 
render  it  necessary  that  there  should  be  a  notice  in  wTiting(S). 
But  notwithstanding  this  case,  it  has  been  doubted  whether, 
under  such  circumstances,  the  menUon  of  an  upset  price  as  it  t& 
termed,  and  then  withdrawing  the  property  from  sale,  does  not 
make  the  vendor  a  buyer  in  of  the  pn^ierty,  ahhough  there  is 
not  another  bidder  (3).  Where  property  was  put  up  at  a  certsia 
price,  and  the  agent  who  attended  at  the  sale,  finding  that  no 
bidder  presented  himself,  stated  to  the  persons  assembled,  that 
he  was  ready  to  treat  for  the  diqiosid  of  the  estate  by  private 
contract,  and  went  into  a  private  room  with  several  of  the  comr 
pany,  and  several  offers  being  made,  he  engaged  that  the  highest 
should  be  accepted,  which  was  accepted  accordingly;  it  was  de- 
termined that  a  sale  by  auction  had  taken  place  within  themeaning 
of  the  statute(4).  The  exemptions  from  the  general  ignition  of  the 
auction  duties  are  introduced  by  the  statutes  17  Gea  S.  c  50.  &  \% 
42  Geo.  3.  c.  98.  s.  3.  47  Geo.  S.  sess.  2.  c.  65.  52  Gea  3. 
c.  53.  s.  !•  28  Geo.  3.  c.  37.  s.  12.  30  Geo.  3.  c  26.  s.1. 
30  Geo.  3.  c.  29.  s.  2.  32  Geo.  3.  c.  41.  41  Geo.  3.  c.4S. 
which  relate  principally  to  plantation  produce  on  its  first  ssle 
after  importation;  the  stat.  Si  Geo.  3.  c.  41.  &  41  Geo.  3.  c.4S. 
rehiting  also  to  whale  oil,  and  the  produce  of  the  fisheries ;  bj 
Stat.  29  Geo.  3.  c.  63.  s.  2,  2.  which  relates  to  gpoda  woven  in 


(1)    42  Geo.  3.   e.  93.    s.  2.  111.   Where  a  female  auctioDeer 

23  Geo.  3.  c.  37.  s.  20.    19  Cko.  3.  sold  an  csute,  and  was  aile&t  all 

c  56.  8.12.      17  Geo.  3.  c*50.  the  time»  but  rewarded  each  bidder 

s.  10.  with  a  glass  of  brand j»  and  tbs 

j[2)  Craso  v.  Crisp,  3  East.  337*  person  who  liad  the  last  siaBS  bad 

decided  on  19  G.  3.  c  56.  s.  12. ;  the  property,  this  was  bcSd  a  ssle 

the  42  G.  3.  c.  93.  was  not  ad-  by  auction.— Id.  ibid, 

▼erted  to.  (4)  Walker's  case,  I  0ow.  Rep* 

(3)  Walker's  case,  1  Dow. Rep.  111. 
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Great  Britain;  by  the  stat.  41'  G.  8.  c.  91.  s.  8.  which  relates  to  II.  Tbe  Excite 
pronrifiions  on  the  first  sale  after  importation;   by  the  stat,  ^^^^' 
19  Geo.  S.  c.  86>  which  exempts  property  sold  by  auction  under 
decrees  of  the  courts  of  chancery  or  eitchequer,  or  great  sessions, 
property    sold  by  the  East  India  company  or  Hudson's  Bay 
company,  or  by  order  of  the  commissioners  of  customs  or  excise, 
board   of  ordnance,   or  commissioners  of  navy  or  victualling   . 
offices,  goods  distrained  for  non-payment  of  rent  or  tithes,  pro- 
perty sold  by  auction  for  the  benefit  of  creditors,  or  by  the 
order  of  assignees  under  a  commission  of  bankruptcy  (1);  and 
there  are  some  other  exceptions  (2).     A  sale  made  by  the 
assignees  of  a  bankrupt,  of  property  in  which  the  bankrupt  had 
a  fee  simple  estate,  but  which  was  mortgaged  for  a  term  of 
an^  thousand  years,  has  been  holden  not  to  be  within  the  ex- 
emption, the  assignees  having  assumed  to  dispose  of  the  absolute 
property  in  the  estate  without  any  exception  of  the  mortgaged 
term;  and  on  a  scire  facias  being  brought  against  the  auctioneer 
^n  bis  bond  for  not  accounting,  the  court  of  exchequer  refused 
to  deduct  the  proportional  part  of  the  duty  payable  on  the  value 
of  the  equity   of  redemption  firom  the  du^  payable  to    the 
eityWn  (9).     Among  other  exceptions  introduced  by  the  statute 
19  Geo.  S.  €.  56.  it  is  declared,  that  the  act  shall  not  extend  to 
aft  auction  held  for  the  letting  or  demising  of  messuages,  lands^ 
0t  tenements,  for  the  term  of  a  life  or  lives,  or  any  number  of 
years  to  be  created  by  the  person  on  whose  account  the  auctioA 
is  held:   and  tithes    are  comprehended    in  the  word    teAe- 
iDetit  (4).     A  letting  by  auction  of  tithes  of  com  then  standing 
attd  growing  on  the  ground,  to  be  transferred  by  way  of  lease 
for  one  year^  to  commence  from  a  day  past,  is  a  letting  by 
auction  within  the  meaning  of  the  statute,  and  not  a  sale  of  the 
&QEte^  even  although  no  actual  lease  should  be  afterwards  made.(5} 


The    dncieB  are    tt    charge   upon   the   auctioneer  imme*  Aactione«r*sLi. 
Ssit/Aj  upon  the  knocking  down  of  the  hammer  (6).     He  may  j^^  ^^  ^<^* 
recover  them  or  retain  them  against  his  employer  (7).     But 
wUese  the  duty  attadies  on  account  of  his  not  having  taken  the 


(1)  19  Geo.  3.  c.  56.  s^  1 3.,  anA        (3)  The  King  v.  Abbott,  3  Pr^ce, 
setf  other  exceptions»  id.  s.  14, 15,  17e« 

and  post  as  to  tease  of  tithes.  (4)  The  King  v.  Ellis,  3  Price, 

(2)  See  54  Geo.  3.  c.  137.  s.  74*  323. 

55  Geo.  3.  c.  55.  s.  12.    19  Geo.  3*        (5)  Id.  ibid. 

o.  66,  g.  1 4,  \i.  and  infra  as  to  let-        ( 6)  19^ Geo.  3.  c.  56.  s.  6. 

ting  tithes.  (7)  19  Geo.  3.  c.  56.  s.  7. 
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Duties. 


IT,  Tht  Excise  due  precautions,  he  cannot  recover  it  back  (1).  A  person  sus- 
taining this  character  must  also  take  out  a  licence  (2),  and  give  a 
bond  with  sureties  to  the  crown  for  the  perfcmnance  of  his 
duty  (3).  On  the  construction  of  this  bond  it  was  holden  in  the 
court  of  excheqi^er,  that  if  the  bond  is  broken,  the  whole  penalty 
is  due ;  and  that  court  has  refused^  after  judgment  by  default,  to 
stay  proceedings  on  the  payment  of  principal  and  interest  due 
ppon  it,  and  oif  the  costs,  on  an  affidavit  that  from  the  multi- 
plicity of  business  of  the  auctioneer,  it  was  impossible  for  him  to 
have  all  the  accounts  and  vouchei*s  ready  to  be  produced  at  the 
day,  and  which  he  had  since  made ;  for  it  is  said,  the  revenue 
is  periodical,  to  satisfy  a  periodical  expenditure,  it  bdng  for 
the  most  part  appropriated  to  services  within  the  year;  and 
therefore  a  payment  after  the  day,  even  with  interest,  can  nevtf 
amount  to  a  compensation  in  cases  of  this  nature  (4).  And  a 
notice  and  catalogue  and  declaration  of  the  sale  must  also  be 
given  by  the  auctioneer  to  the  officers  of  excise.  (5) 


Peer. 


The  excise  duties  imposed  on  beer  by  the  statute  43  Geo.  S* 
c.  69.  have  been  increased  and  varied  by  the  stat.  55  Geo.  S. 
c.  30.  (6) ;  and  there  are  also  several  acts  of  parliament  to  pror 
tect  this  article  from  the  admixture  of  unlawful  and  injurious 
ingredients ;  as  the  1  W.&  M.  sess.  1.  c. 24.  s.  17.  10  &  1 1 W.  3. 
c.  21.  s.  34.  9  Ann.  c.  12.  s.  24.  12  Ann.  sess.  1.  c  2.  s.  3S. 
42  Geo.  3.  c.  38.  s.  20.  to  25.  56  Geo.  S.  c.  58.  s.  2.  (?)  The 
provisions  (hat  have  been  made  by  the  legislature  to  preserve 
the  purity  of  beer  are  liberally  construed  in  our  courts  of  justice 
in  advancement  of  the  objects  for  which  they  were  enactejt 


(1)  Capp  V.  Topham,  6  East, 
392. 

(2)  12s.  duty  by  43  Geo.  3. 
c.  69.  and  55  Geo.  3.'  c.  30.,  until 
&th  April  1819  ;  and  see  as  to  the 
licence  in  general,  19  Geo.  3.  c.56. 
s.  3. ;  and  31  Geo.  2.  c.  32.  s.  6.  as 
to  selling  places,  26  peo.  3.  c.  59. 
a.  10.  as  to  sales  by  commission- 
ers of  excise.  One  act  of  selling 
exposes  person  ^o  penalty  if  no 
license  taken  out.  t'aley  Conv.  71. 
Boscawen,  130. 

(3)  43  Geo.  3.  c.  130.  s.  1, 
42  Geo.  3.  c.  93.  8.14.  19  Geo.  3. 
c.  56.  s.  7.  38  Geo.  3.  c.  54.  a.  2. 
&29G.3.  C.63.  S.3&4. 


(4)  Rex  V.  Christie^  2  Anstr. 
586.  decided  on  1 9  Geo.  3.  c  5<7. 
8.  7.  See  the  statutes  referred  to  io 
the  last  note ;  and  see  as  to  auc- 
tions in  general,  Burn  J  2  foI.  tit. 
Excise,  sect.  5  (2),  p.  79  to  86.  2 
Highmore»40to52.  Huie,37to46. 

(5)  19  Geo.  3.  c.^6.  s.  9, 10. 16, 
17.  and32Geo.3.  ell.  Huie,44. 

(6)  And  see  56  Geo.  3.  c.  113. 
SB  to  beer  license ;  and  48  Greo.3. 
c.  143.  Huie  on  Excise,  47  to  70. 
Bum  J.  Excise,  5  (1).  Utensils  lia? 
ble  to  penalties  and  duties,  15Car.2- 
c.  U.S.  13.    28  Geo.  3.  c  37. 8:21. 

(7)  And  see  as  to  the  sophiiti! 
cation  of  hops,  post^827. 
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When  a  druggist,  after  the  passing  of  the  stat.  42  Geo.  S.  c.  38.,  n.  The  Ejlo^ 
sold  a  quantity  of  drugs,  consisting  of  Spanish  juice,  isinglass, 
gu)ger,  and  otlier  articles,  to  a  brewer,  knowing  they  were  to 
be  used  in  a  brewery,  it  was  holden  that  he  could  not  recover 
the  price  (1) ;  and  a  remedy  is  also  now  provided  for  this  parti- 
cular case  by  the  stat.  51  Geo.  3.  c.  87.  s.  17.  The  51  Geo.  3. 
also  provides,  that  brewers  shall  not  receive  or  take  into  their 
possession  certain  ingredients,  as  grains  of  paradise,  &c.  (2) ; 
these  articles  having  been  found  to  be  frequently  employed  ,to  an 
unlawful  purpose :  and  it  is  no  defence  to  a  person  charged  with 
an  oflence  against  this  statute,  that  he  also  exercised  the  trade 
of  a  distiller  at  a  place  distinct  from  his  brewery,  and  tliat  the 
noxious  ingredients  were  found  at  that  place.  (3)  But  an  in- 
formation on  such  a  statute,  charging  a  receiving  and  taking  into 
possession,  has  been  holden  not  to  be  maintainable,  where  it  is 
proved  thai  the  act  of  receiving  was  antecedent  to  the  statute, 
although  the  possession  has  continued  ever  since  (4).  A  record 
of  condemnation  in  the  court  of  exchequer  appears  to  be  conclu- 
sive evidence  against  the  defendant  in  an  action  for  the  penalty ; 
but  it  is  not  evidence  of  immaterial  averments,  which  are  stated 
in  it  under  a  scilicet ;  and  a  condemnation  for  an  act  of  for- 
feiture created  by  one  statute,  is  not  evidence  on  a  charge  of  an 
offence  against  the  same  party,  with  respect  to  the  ^me  goods, 
created  by  another  statute.  (5) 

.  Bricks  made  for  sale  are  required  by  the  stat.  1 7  Geo.  3.  c.  42.,  Bikki. 
partly  for  the  security  of  the  revenue,  and  partly  for  the  pro- 
tection of  the  buyer,  to  be  made  of  certain  dimensions.  And, 
therefore,  where  a  vendor  sold  and  delivered  bricks  under  the 
statutable  size,  it  was  holden,  that  he  could  not  receive  the 
price,  ajthough  the  buyer  had  received  and  used  them.  (7) 


(1)  Langton  v.  Hughes,  1  M.  & 
8. 693. 

(2)  51  Geo.  3.  c.  87.  fl.l6.  Pe- 
nalty ie200»  and  forfeiture  of 
goods. 

(3)  Attorney  General  v.  King 
and  otheis,  5  Price,  195. 

(4)  Attorney  General  v.  King 
and  others,  5  Price,  105. 

(5)  Attorney  G/eneral  v.  King, 
5  Price,  195.;  and  see  as  to  the 
duties  on  ale,  beer,  cider,  perry, 
mum,  metheglin,  and  mead.  Burn 
J.  2  vol.  tit.  Excise,  sect.  5  (1),  $4 
to  79.    2  Highmore,  ale  and  beer. 


1  to  39;  cider  and  » «f ry,  1 01  to 
1 09  ;  mum,  metheglin,  and  mead, 
235,  6.  Huie,  beer  and  ale,  47  to 
70  ;  cider  and  perry,  156  to  J  64 ; 
metheglin  and  mead,  298  to  301- 

(6)  See  as  to  bricks  and  tiles, 
Hine,  70  to  75. 

t7)  Law  V.  Hodg8.»n,  11  East, 
300.  Langton  v.  Hughes  1  M.  &  S. 
596,  per  Lord  Elleuborough.  And 
see  as  to  bricks  and  tiles,  Burn  J. 

2  vol.  tit.  Excise,  sect.  5  {3),  86  to 
88.  2  Highmore,  53  to  65.  Huie,* 
70  to  75  ;  and  as  to  cambricb 
lawns,  76  to  79. 
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II.  The  Exciw       The  ocise  duties  pftyaUe  on  candUi  vaiy  in  amount  afiocvA- 
^''^^'  ing  to  the  difierent  manufacture  of  the  artide  (!)•    Tlie  maker 

''^""'  of  the  candles  is  liable  to  the  forfeiture  of  treble  value,  whidi 

attaches  under  the  stat.  26  Geo.  S.  c.  77.  s.  10*  upon  all  peraooa 
who  knowingly  receive,  buy^  or  have  in  possession,  candles  after 
they  have  been  removed  from  the  place  where  they  were  mads^ 
and  where  they  ought  to  have  been  charged  with  duty,  before  the 
duty  is  charged,  or  before  the  candles  have  been  condemned, 
whether  they  do  or  do  not  claim  any  property  in  them  {%).  And, 
therefore,  where  a  maker  of  candles  removed  them  from  hii 
manu&ctory  at  Edmohton,  to  a  shop  in  London^  before  the  do^ 
bad  been  paid,  he  was  holden  liable  to  penalties  under  the  act  (3). 
The  meaning  of  the  clause  is,  that  the  candles  shall  be  impounded 
until  the  duty  is  charged,  and  any  person  who  removes  thuem  ii 
liable  to  forfeit  treble  value.  A  change  of  place  us  prohibitedy  and 
not  change  of  proper^.     On  a  prosecution  by  indictment  in  the 
^ourt  o^  king's  bench,  agamst  several  defendants,  for  coospiriiig 
to  dissuade  a  witness  from  attending  before  die  ^nuQisnonen  of 
excise,  to  give  evidence  in  siq)pokrt  of  an  information  foir  remanag 
i^andles  in  respect  of  which  no  duty  had  been  paid,  and  no  con- 
demnation had  taken  place,    several  points  were  determmed 
with  regard  to  the  information,  which  it  is  material  to  nolM. 
First,  the  court  determined  that  the  clause  of  the«tatute  96  Oeo-f. 
c  77.  which  enacts,  that  no  prosecution  shall  he  carried  on  in  the 
king's  courts,  for  the  recoveiy  of  an  excise  penalty,  unless  pro- 
secuted by  the  attorney  general  or  some  revenue  o£Boer,  was  con- 
fiQed  to  the  superior  courts  of  record ;  and  therefore,  an  infonna* 
tion  for  a  penalty  for  removing  wax  candles  from  the  plaoe  of 
ipanu&ctory  beCc^re  the  d^i^  paid,  might  be  prosecuted  befive 
the  commissioners  of  es^iae^  by  a  person  not  stated  to  be  so 
officer  (4).     And  it  seemed  also  to  be  the  opinion  of  the  oonrt^ 
that  an  information,  stating  in  eflect  that  the  candles  were  home- 
made^ would  be  sufficient  without  esqpressly  describing  them.« 
British  candles ;  the  words  of  the  act  being  ^^  British  spirits, 
4Q^H    sod  candles ;"  although  an  informaU^  of  this  nature 


(1)  See  as  to  candles,  Huie,  80  66  to  97.  Huie,  80  to  94.  And 
to  94.  as  to  coflfee,  tea^  cocoa-nuts,  and 

(2)  26  Geo.  3.  c.  77.  s.  10,  1 1.  chocokits.  Burn  J.  2  voL  tit.  fix- 
spirits,  soap,  and  candles.  Attor-  ciae,  sect.  5  (5),  99  to  J  21.  Hm 
ney  General  v.  Forge,  Poi  rest,  ]  05.  94  to  1 28. 

(3)  Id.  ibid. ;  and  see  as  to  ean-  {4)  The  King  v.  Steventon  sod 
Ass,  1}ura  J.  3  ToL  tit  Excise,  others,   2  Bast,  362.     Se«  aov 

i5  (4),  80  to  9e.  2  Hii^more,  56  Qi».  3.  c.  104.  s.  15.  aot^ 801* 
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however  available  it  toight  have  been  as  a  ground  of  error  or  of  n.  *rhe  Exdtf ; 
appeal  in  the  original  iuformation,  would  not  constitute  a  suffi-  ^^'^ 
eitnt  gi*ound  of  objection  in  a  collateral  prosecution  for  con- 
apiritig  to  pievc^t  the  examination  of  a  witness  before  the  coin- 
mifisiouers  oi  excise  (1)«     The  infermation   for   lemoving  the 
candles  is  correct  in  stating,  that  no  condemnation  had  taken 
place^  and  that  the  duty  had  not  been  paid  before  the  removal 
of  the  goods  (S).  And  it  is  not  material  on  the  collateral  prosecu- 
tion tor  a  conspiracy  to  state  the  issuing  of  process,  or  the  joinder 
of  isiiue  on  the  information,  before  the  commissioners  (S).     Nor 
is  it  necessary  to  recite,  that  the  original  information  was  prose* 
cuted  before  the  commissioners  by  name,   although  it  is  not 
averred  to  have  taken  place  before  three  or  more  of  them,  accor- 
ding to  the  htat.  1^  Geo.  2.  st.  2.  c.  16.  (4).     And  in  stating  the  in- 
formation, it  IS  sufficient  to  allege,  that  it  was  preferred  within 
three  months  after  the  commission  of  the  offence,  according  to 
the  Stat.  1  W  &  M.  c.  54.  s.  19.,  without  also  stating,  that  notice 
was  given  to  the  defendant  within  a  week,  as  directed  by  the  same 
statute  (5).     The  statute  7  &  8  W.  8.  c.  SO.  enabling  the  com* 
missioners  of  excise  to  summon  witnesses  before  them,    on  a 
charge  being  exhibited  for  an  oflfence  of  which  they  take  cogni- 
sance, it  was  held  sufficient  to  prove  a  printed  summons  distri* 
Imted  and  issued  ki  blank  by  the  order  c^  the  commissioners  to 
their  agents,  and  afterwards  filled  up  without  any  special  directions 
imn  the  boards  although  not  signed  by  any  of  the  conunissionersi 
iwr  ittued  in  tbeir  individuat  names.  (6) 

The  manub^ture  of  glass  is  also  regulated  in  its  different  GIsk. 
•iBges  by  several  statutes,  which  are  framed  to  secure  the  excise 
dsloes  i^n  this  article  (7).  The  duly  imposed  by  the  statute 
S7  Geo.  9.  c.'SS.  s.  5.  upon  plate  glass  squared  into  plates  of  $ 
certain  Superficies,  was  holden  to  attach  upon  sectan^^ulajf 
%«re8,  the  word  square  not  being  confined  to  its  strict  accep- 

(1)  The  King  ▼.  Steventon  and        (4)  The  Eine  v.  Steventon  and 
<»t)|eni»  2  fiast,  362.     The  word    others,  2  East  362. 

British  doM  not  apply  to  randies,        (5)  The  King  ▼.  Steventon  and 

but  to  spirits,  though  the  act  seems  others,  2  East,  362. 
to  assume  that  they    should  be        (6)  It  appeared  that  this  was  the 

home-made,  2  East,  37  K  373.  constant  practice  at   the   excise 

(2)  The  King  v.  Steventon,  office.     The  King  v.  Steventon. 
2  East»  362.  2  East.  362. 

(3)  The  King  v.  Stev^to^  «n4        0  ^  Bui^*  ^^  ^  210.]  .    . 
othera,  2  East,  W2. 
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IL  The  lM»t    iation  «6  equilateral  (1).    A  court  of  justice  will  not  iDov  cri- 

dence  to  beadmitted  of  the  technical  JDeaniog  of  die  word  in 
the  trade,  in  order  to  explain  the  statute.     The  jiM%e  is  to 
direct  the  juiy  as  to  the  point  of  law,  and  in  doing  so^  most  fim 
his  judgment  of  the  meaning  of  the  l^islatoie  in  the  amie 
manner  as  if  it  had  come  before  him  by  demurrer,  where  no 
evidence  could   be  admitted.     Yet  on  demurrer  a  judge  viD 
frequently  inform  himself  from  dictionaries  or  books  on  thefir- 
ticular  subject  concerning  the  meaning  of  any  word ;  and  if  lie 
does  so  at  Nisi  Prius,  and  shews  them  to  the  jury,  it  will  not  be 
considered  that  he  has  admitted  them  as  evidence,  but  onlj  as 
the  grounds  on  which  the  judge  has  formed  his  opinion,  as  if  he 
were  to  cite  authorities  upon  a  point  of  law  (2).    The  statote 
17  Geo.  8.  c.  39.  directs  that  every  maker  of  glass  shall,  in  the 
notice  to  be  given  by  him  express  in  writing  die  pardcular  time 
and  hour  at  which  he  intends  to  b^in  to  fill  or  charge  his  pot 
or  pots,  and  the  account  of  the  true  weight  of  the  metal  or  pre- 
paration to  be  made  use  of  in  each  particular  pot  used  fior  the 
making  of  gla^  and  the  species  and  particular  kind  of  glsB 
intended  to  be  made  in  each  pot;  and  that  if  any  maker  of 
glass  shall  n^lect  or  refuse  to  give  the  notice  required,  or  after 
such  notice  given,  and  a  gauge  taken  by  the  officer,  of  the  pre- 
paration in  their  pots,  shall,  without  a  fresh  notice  in  wiiting 
put  into  the  pot  any  metal  or  preparation  whatever,  such  maker 
shall  in  every  case  forfeit  the  sum  of  fiAy  pounds  (3)-  This  pro- 
vision reciters,  that  some  makers  of  glass,  in  giving  notioe  under 
the  act,  had  n^lected  to  specify  the  true  wei^t  of  the  metal  or 
preparation  put  into  each  pot  used  for  the  making  of  glass,  and 
had  also  put  in  materials  into  the  pots  after  a  gauge  of  the  metal 
had  been  taken  by  the  officer,  under  [pretence  that  the  same  were 
moyles  of  glass  of  the  present  or  some  former  making)  ^ 
which  means  the  rf^veiiue  was  greatiy  defrauded  (4).    And  it 
has  been  decided,  that  breaking  in  the  moyles  of  gla«  Wt^ 
into  the  pot,  is  a  putting  in  of  fresh  materials  within  the  meaniog 
of  the  statute  (5).     The  court  of  exchequer  will  not  grant  an 
prder  that  a  vipw  may  be  taken  of  the  lear  of  a  glass-house  oo 
an  information  against  the  proprietors  of  the  manufectoiy  »>r 
duties,  where  the  question  may  be  tried  by  the  production  of  a 

(1)  Attorney  General  v.  The     1  Anstr.  39. 
Cast  PlateGlass Company.  l«Anstr.        (3)  1 7  Geo.  3.  c. 39.  s.  33. 
39.  (4)  17Geo.3.  c.39.s.33j 

(2)  The  Attorney   General  v.     .  (5)   The  Attorney  Geneia* 
Tba  Cast  Plate  Ghiss  Company,    Parke,  1  Anstr.  249< 


Ch.  13.]    the  Duties  qf  Customs  and  Excise^  8^.  827 

model  (l).     An  information  has  been  filed  in  that  court  for  n.  TheExcut 
sending  out  to  common  brewers  stale  beer,  beer  grounds,  and  ^"**^ 
8ugar  water ;  the  court  in  the  first  instance  granted  a  rule  nisi 
for  a  view,  but  it  was  afterwards  discharged  on  showing  cause, 
and  the  question  tried  by  the  production  of  a  model  (2). 

The  duties  on  hops  are  fixed  by  the  stats.  43  Geo.  S.  c.  69.  Hopt. 
45  Geo.  S.  c.  94.  46  Geo.  3.  c.  138.  and  45  Geo.  3.  c.  99.  (3) 
The  statute  7  Geo.  2.  c.  19.  s.  2.  in  order  to  preserve  the  purity 
of  the  commodity,  enacts,  that  if  any  person  shall  put  any  drug 
or  ingredient  whatever  into  hops  to  alter  the  colour  or  scent 
thereof,  every  person  so  oflending,  convicted  by  the  oath  of  one 
witness  before  one  justice  of  the  peace  for  the  county  or  place 
where  the  offence  was  committed,. shall  forfeit  £s  for  every 
hundred  weight  (4).  And  it  is  an  offence  within  this  statute  to 
mix  the  vapour  of  sulphur  and  brimstone  with  the  hops(5)« 
By  the  ascending  of  the  vapour  the  particles  of  brimstone 
become  mixsed  with  the  hops ;  and  no  ingredient  can  be  lawftiUy 
mixed,  although  it  may  tend  to  the  improvement  of  the  com- 
modity, if  it  would  sophisticate  or  adulterate  its  quality  so  aa 
to  aker  the  colovr  or  tlie  scent  (6), 

The  statute  48  Geo.  3.  c.  60.,  which  repealed  the  1  Jac.  1*  ttttbtr, 
C.22.,  enacts,  that  no  person  using  the  trade  of  tanning  of 
leather  J  shall,  either  by  himself  or  by  any  other  person,  during 
the  time  he  shall  icarry  on  the  trade  of  tanning,  exercise  or  carry 
OH  the  trade  of  a  shoemaker,  currier,  leather-cutter,  or  other 
artificer  exercising  the  cutting  or  working  of  leather,  upon  pain 
of  forfeiting  every  such  hide  and  skin  so  by  him  wrought  or 
tanned,  or  the  value  thereof  to  any  person  who  will  sue  for  the 
same  in  any  of  the  courts  of  record  at  Westminster ;  one  moiety 
of  which  forfeiture  shall  be  to  the  king,  and  the  other  to  the 
person  who  shall  sue  for  the  same.  (7).  A  tanner,  selling  hides 
by  retail,  was  holden  not  to  be  an  artificer  within  the  meaning 


(1)  Attorney  General  v.  Green, 
1  Price,  130. 

(2)  Attorney  General  ?.  Mathew, 
1  Price,  131. ;  aud  see  as  to  glass. 
Burn,  J.  2  vol.  sect.  5  (6),  122  to 
139.  2  Highmore,  110  to  142. 
filuie,  175  to  216. 

(3)  See  Huie,  236.  Highmore, 
pops. 

(4)  7Geo.2.  c.  19.  8.2. 


(5)  The  King  v.  Pack,  6  T.  R. 
374.  Conviction  affirmed. 

(6)  The  King  v.  Pack,  6  T.  R. 
374, ;  aod  see  as  to  bops.  Bum,  J. 
vol.  2.  sect.  5  (7),  139  to  143, 
2  Highmore,  158  to  174.  Huie, 
236  to  244. 

(7)  48  Geo.  3.  c.  60.  s.  7.  A 
penalty  of  ^100  is  added  b^ 
52  Geo.  3.  c.  94.  s,  7, 
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n.  Tb«SicMt    of  the  Btatote  1  Jac  l.^  bat  only  m  retail  dealer  in  leadier; 

^^^^  whereas  the  statute  meant  an  artificer  of  sobm  diatinGt  trader  aa 

m  shoemaker  or  sadler,  in  the  exercise  of  which  the  cutting  of 
leather  is  ased(l);  and  it  seems  that  in  an  information  under 
this  statute,  it  is  not  sufficient  to  describe  the  defendant  as  an 
artificer  generally,  without  stating  what  qiedes  of  artificer  he 
is.  (2)  A  condemnation  by  fimr  out  of  the  six  trieiv  of  leather 
appointed  under  1  Jac.  1.  c*2B.  (the  whole  number  being  met 
fbr  the  purpose  cf  trying),  most  be  considered  as  the  condem- 
nation of  all  SUL*  (9)  The  officers  at  Leadenhall  market»  ^- 
pointed  to  search  and  seize  leather  under  the  stat.  1  Jac.  1.  cM^ 
were  authorijEed  to  seize  leather  insufficiently  dried,  in  order  to 
aany  it  before  other  officers  called  triers ;  but  they  could  not 
aeiae  any  leather  which  was  sufficiently  dried,  though  in  their 
jiMlgment  it  were  not  so ;  and  if  they  did,  they  wGre  liable  Id 
an  action  of  trespass.  (4)  And  the  section  which  inflicted  the 
penal^  of  jP6  upon  any  person  resisting  the  searchers  appointed 
fay  that  act,  in  searching  for  and  seizing  goods  made  of  leadier 
iU  tanned  or  wrought,  did  not  attach  upon  a  tradesman  who 
pnrchased  such  goods  ready  made,  though  with  intent  to  seB 
again,  but  only  upon  the  original  makers  of  such  iB-wro6glit 
goods.  (5)  But  it  was  held,  that  if  a  person  carrying  on  within 
the  Borough  one  of  the  tfsdes  mentioned  mr  die  I  Jac.  1.  c  22. 
tlB.  that  if  a  cutler  and  worlber  of  leather  expose  lo  sale  shoes 
fluunlicturad  wtthoat  the  Borough,  and  purchased  by  hiai 
ready-made,  the  siprchers  uMty  seize  them  under  sect.  99^  if 
iMde  dt  leather  IsMffieiettlly  tanned.  (^}  Tbe  statme  1  im.  h 
is  now  repeated.  (7) 

liasBi,  &c.  The  excise  duties  inqMwed  on  Mi^  whether  printed,  painted^ 

ataioed,  or  dyed,  are  payable  upon  the  scenes  of  theatres^  and 
aU  other  canvas  so  painted.  (8)    Canvas  is  liaesi  within  the 


(1)  The  Attoroef  General   v.  109. 

Dmms^  1  Aost.  16«.    Um^  230.  (7)  4»6eo.  ^  c.  M.  s.  1. ;  sad 

(2)  Attorney  General  v.  Dennis,  see  as  to  leather,  Bom,  J.  vol.  2. 
1  Ansu  1 66.  per  Thomson,  B.  tit.  Excise,  sect.  5  (8),  144  to  148.; 


(3)  Gvhidt^  and  aaother  y.  sod  see  as  to  leather,  hides^  sbins. 
Barker  aad  oSlien^  1  Bos>  ft  Pkit.  parchment,  and  vellum,  2  ifigii« 
2M.  The  1  Jac.  1.  e.  22.  more,  175  to  187. ;  andasitohidtes, 

(4)  Wamer.Vartejaadetheii*  »«ie,  2l^to  236. 

C  T.  R.  443.  (8)  The  Atcoroey   GenersI  f* 

(5)  Masea,  q.  t.  ▼.  Middlatoo,  Braadon,  3  Price,  SeO.  10  Ana. 
3  East,  334.  c.  19.  24  Geo.  3.  c.  4U  25  Ges.^- 

(6)  Hodgson  v«  Rickaid   and  c7^  4»6eo.3.e.M.   Aira^J- 
otters,  2  New  Rep.  389,;  andrase  Excise  and  Cust.  sect.  5  (9). 
SUpman  q.  t.  ▼»  BieabesW  ^^-  K*- 
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meaning  of  the  statntet.    Bui  where  the  canyas  has  beoi  pr^  n.  Tbe  Skim 
viously  primedf  it  ia  not  liable  to  any  farther  duty  for  being  ^^^^'^^^ 
afterwards  painted,  the  primer  having  paid  a  duty  in  the  first 
instance  in  respect  of  the  colour  necessarily  laid  on  in  that 
preparatory  operation*  ( 1 ) 

The  statutes  42  Geo.  S.  c  SB.  s.  SO.  and  48  6ea  8.  c.  74.  b.I$.  m^- 
enacts,  that  no  maltster  shall  wet  the  grain  which  he  is  making 
into  malt  in  any  stage  of  the  process  after  it  has  been  thrown 
out  of  the  cutem,  uting  vat^  or  other  steeping  utensil,  for  a 
period.of  12  days,  or  288  hours ;  and  if  he  do  so  before  the  ex« 
piration  of  that  period,  he  will  forfeit  ^200  (2).  The  statute 
46  Geo.  8.  (8)  repealed  the  provision  of  the  42  Geo.  8.,  and 
enacted,  that  the  corn  in  that  state  should  not  be  wetted  till  nina 
days,  &c.  after  the  1st  of  August  1806;  and  sect.  14.  provided^ 
that  the  act  should  cc»nmence  and  take  efiect,  as  to  all  matters  not 
specially  provided  for,  from  the  1st  of  August  1806,  and  c(m« 
tinue  in  force  till  the  25th  March  1 807«  On  the  construction 
of  these  clauses  it  was  holden,  that  incorporating  the  14th 
with  the  1st  section,  the  46  Geo.  8.  only  operated.as  a  repeal  d 
the  42  Geo.  8.  during  the  time  limited  in  the  14th  section,  after 
which  the  first  statute  resumed  its  operation  in  the  interval  b^ 
tween  the  25th  of  March  1807,  and  a  subsequent  act  reviving  and 
continuing  the  46  Geo.  8.  (4)  Several  instances  have  occum4» 
in  which  the  oommissioneirs  of  excise  have  instituted  proceedingi 
by  inquisition  and  scire  facias,  for  arrears  against  such  maltsters 
as  had  accounted  for  the  duties  on  malt  ni4de  by  them  according 
to  a  calculation  of  the  barley  requiring  to  be  longer  than  sixteen 
days  in  operation  during  its  progress  through  the  house  (that  is) 
in  passing  the  several  floors  from  tbe  cistern  to  the  kiln.  And  it 
has  been  decided,  that  proof  of  malt  not  having  required  so  long 
a  ^moe  of  time  in  working  and  passmg  through  the  floors  firom 
the  cistern  to  the  kiln,  as  it  had  been  entered  as  having  taken  for 
that  purpose^  will  in  some  cases  be  considered  prima  facie  evi- 
dence of  fraud,  and  duties  are  recoverable  for  the  amount  of  so 
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(1)    The  Attorney  General  v.  to  79. 

Brandon,  3  Price,  360.;  and  see  (2)  42  G.  3.    c.38.    s.30,  81. 

as  to  linen  cloth,  silks,  cottons,  48  G.  3.  c.  74.  s.  13. ;  and  penalty 

and  calicoes,  Burn,  J.    vol.  2.  tit.  on  workmen,  s.  1 4* 

Excise,   sect.  5  (9),    148  to  156.  (3)  46  Geo.  3.  c  139.  s.  U 

2Highiiions,  188  to  212.    Uuie,  (4)  The  King  v.  Bogen,    10 

$72  to  5.83..;  and  see  also  as  to  East,  5S9. 
eambricks  and  lawns^  Uuie,  76 
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much  grain  malted,  as  would  be  commensurate  with  such  excess 
of  time  as  if  so  much  of  the  duty  were  in  arrear  (1).  *  The  average 
number  of  days  necessary  for  working  the  grain  intended  for 
malt  between  the  steeping  and  drying,  is  computed  by  the 
excise  at  sixteen  (2) ;  and  excise  books  transcribed  from  the 
maltster's  specimen  paper,  are  admissible  evidence  against  him, 
without  calling  the  officers  to  substantiate  them  (S).  The  statute 
12  Ann.  c.  2.  limited  prosecutions  for  the  malt  duty  to  five  years, 
enacting,  that  no  person  should  be  sued  for  or  charged  with  the 
duties  granted  by  the  act,  unless  some  action  or  information  was 
commenced  within  five  years  after  they  became  due  (4) .  But  in  a 
late  case,  which  was  determined,  after  a  laborious  investigation 
and  comparison  of  the  different  malt  acts,  which  being  in  pari 
materiss,  must  be  construed  together,  it  was  hoklen,  that  the 
limitation  clause  of  the  statute  of  Anne  was  not  now  in  force, 
there  being  nothing  in  the  existing  laws  which  can  be  construed 
as  an  adoption  of  that  part  of  the  statute,  which  binds  the  crown 
to  proceed  within  a  determinate  period  (5),  The  statute  of  Anne 
is  frequently  referred  to  by  the  succeeding  acts,  and  many  of  the 
provisions  of  it  are  re-enacted,  some  with  and  some  without  al- 
teration, but  not  the  clause  with  respect  to  the  limitation  of  time; 
ahd  the  reference  appears  to  have  no  other  effect  but  to  conUnue 
to  the  crown  the  powers  and  authorities  given  by  the  act,  for  the 
recovery  of  penalties  and  duties  (6).  The  statute  4S  Geo.  3. 
c.  74.  gives  a  summary  form  for  a  conviction  before  justices  of  the 
peace  for  penalties  or  forfeitures  under  the  acts  of  parliament  relat' 
ing  to  the  duties  on  malt  (?) ;  and  the  22d  section  enables  the 
party  aggrieved  to  appeal  to  the  quarter  sessions,  and  the  sessions 
may  amend  defects  in  form ;  and  no  certiorari  can  be  brought  to 
reverse  their  determination ;  but  the  sessions  may  rehear  the  case, 
examining  only  the  same  witnesses  as  were  produced  before  the 
magistrates  (8).     Previously  to  tliis  statute,  it  was  holden  by  the 


(1)  The  King  v.  Grimwood, 
1  Price,  369. 

(2)  Id. ibid. 

(3)  Id.  ibid. 

(4)  12  Add.  sess.  1.  c.  2.  s.l9. 

(5)  Attorney  General  v.  New- 
man, 1  Price,  438. 

(6)  Attorney  General  v.  New- 
man, 1  Price,  446. 

(7)  48  Geo.  3.  c.74.  8.22. 

(8)  48  Geo.  3.  c.  U.  b.  15, ; 
and  see  as  to  malt,  Burn,  J.  tit. 
Excise,  vol  2.  sect.  5  (10),  156  to 


173.  2  Highmore,  213  tr  234. 
Iluie,  to  ;  and  see  also  as 
to  paper.  Burn  J.  vol.  2.  tit  Ex- 
cise, sect.  5  (11),  174  to  188.;  and 
as  to  paper  and  pasteboard,  see 
2  Highmore,  237  to  261.  Huie, 
324  to  355.  See  also  as  to  plate; 
Burn,  J.  tit.  Excise,  sect.  5.  (12), 
1 89  to  1 9 1 .  2  Highmore,  143  to 
152.  Huie,  360  to  362. ;  and  a» 
to  salt,  Burn,  J.  tit.  £xci9e,  sect.  .> 
(13),  191  to  215.  Huie,459to.'i7i. 
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court  of  king's  beiich^  that  no  appeal  could  be  made  to  the  ses*  IT.  The  Eicm 
sions  from  a  conviction  by  two  justicds,  on  the  stat.  42  Geo.  S.  ^""^ 
c.  38.  s  SO.  for  wetting  corn  in  a  certain  stage  of  the  process  of 
malting  (I).  With  respect  to  the  conviction  upon  the  stat. 
42  Geo.  3.,  it  is  to  be  observed^  that  it  is  a  general  rule,  that 
where  a  penalty  is  to  be  sued  for  belbre  Justice  of  the  peace, 
within  a  certain  time  after  the  commission  of  the  offence^  it  is 
necessary  that  the  evidence  stated  in  the  conviction  should  set 
forth  the  date  of  the  fact  with  precision,  either  by  positive  aver-  - 
ment,  or  by  express  reference  to  a  date  previously  mentioned^ 
Therefore,  where  a  conviction  op  this  statute  alleged  that  an 
information  was  exhibited  on  the  29th  of  May  1805,  charging, 
that  the  defendant  within  three  months  last  past,  did  wet  certain 
corn,  &c.  and  the  evidence  stated  was,  that  witness,  on  the 
22d  of  May,  without  mentioning  the  year,  found  a  floor  of 
malt  there,  in  the  operation,  &c.  (so  proceeding  to  state  the  &ct 
of  the  offence),  the  conviction  was  quashed  on  account  of  the  de- 
fective mftnner  in  which  the  date  was  allied  in  evidence  (2).  But 
in  stating  the  evidence,  it  is  sufficient  to  refer  to  a  date  that  has 
been  previously  mentioned,,  witliout  re-stating  it«  Thus,  where 
a  conviction  was  dated  the  4  th  of  June,  and  the  information  which 
WHS  exhibited  the  29th  of  May,  charged  the  offence  within  three 
months  last  past,  viz.  on  the  12th  of  May  last  past;  and  thefiust 
was  sworn  to  in  the  evidence  as  having  happened  on  the  said 
12th  of  May,  the  conviction  was  holden  good  (3).  Further,  in 
the  statement  of  the  evidence  in  a  conviction,  no  mateijal  omission 
with  regard  to  the  description  of  the  defendants  in  those  particulars 
which  are  necessary  to  constitute  the  offence,  can  be  supplied  by 
intendment ;  but  this  rule  is  to  be  understood  with  some  quali- 
fication in  favour  of  what  is  necessarily  and  plainly  to  be  collected 
from  tlie  facts  stated,  although  it  is  not  expressly  averred.  Thus, 
in  a  conviction  on  the  malt  act,  42  Geo.  3.  the  offence,  which  was 
that  of  wetting  malt,  was  laid  on  the  12th  of  May;  and  the  wit- 
ness, an  excise  officer,  after  stating  that  the  defendant  was  a 
maltster,  (an  allegation  which  must  refer  to  the  day  of  the  con- 
viction, and  not  to  the  day  laid  for  the  offence)  proceeded  to  state^ 
^  that  he  surveyed  the  matt  house  of  the  said  defendant  on  the 
said  12th  day  of  May,  and  found  a  floor  of  malt  in  operation." 
A  doubt  was  suggested,  whether  the  evidence  sufficiently  showed 


(1)  The  King  v.  Skene,  G  East,    7  East,  146. 

5J4.  (3)  The  King  v.  Crisp,  7  East, 

(2)  The  King   v.   Woodcock,    389. 


sat  (if  Hit  iMnmd PtweUce  rdttting  id    [Gh.lS. 


vf  duty. 


iLThtEsdM    tfaedefindflrttohsfebcoi  ftBahstarat  the  tnaeof  Ae 

ooomiittad.  It  was  argued  far  the  dfiniiathre,  fint,  tlwt  k  urn 
mffidaiUj  alkged  bj  refartooe  to  the  nfennctioii,  the  wiCmsb 
having  spoken  <^  the  said  defendant  who  had  been  siilBcien% 
described  in  the  information;  the  ooart  boweveri  did  not  con- 
cur ill  this  argument.  It  was  therefore  further  contended,  that 
the  fact  of  the  defendant  being  a  maltster  at  the  time  of  te 
oftne^  vis.  iSth  of  May,  most  neoessarOy  be  collected  from 
the  whole  of  the  evidence ;  and  the  majority  of  the  court  were 
of  that  opinien.  Lord  EUenboroi^h  said^  ^  If  any  materisl 
feet  were  wanting  in  the  evidence  to  make  out  the  charge 
I  shoukl  be  very  miwilling  to  supply  it  by  intendment;  but 
taking  the  whole  evidence  together,  it  does  sufficiently  i^pesr 
dist  the  defendant  was  a  maltster  at  the  thne  of  the  ofifince  cam<* 
aMtted*  All  die  difficult  arises  from  the  order  in  whidi  die 
evidence  waa  taken  down.  The  witness  begins  by  stating,  that 
the  defendant  is  a  maltster,  which  woidd  refer  to  the  time  he  b 
speaking,  die  4ib  of  June.  But  without  adverting  to' that,  the 
evidence  appesn  to  me  to  be  suiBcient.  Tlie  witness  dqiosed, 
that  on  the  12th  of  May  he  surveyed  die  maldiouse  of  the  de- 
fendant. Now  it  could  not  thai  be  the  defendant's-  nuddiouse, 
nor  coidd  the  officer  then  have  surveyed  it,  unless  die  defendmt 
had  entered  the  makhoose  as  a  maltsttt,  it  would  otherwise  have 
been  miscalled  the  defendant's  maldiouse.  The  term  survey  too 
is  used  in  malt  acts ;  and  I  bdieve  die  officer  has  no  autlumtf 
to  survey  a  makhouse,  unlem  it  be  entered  as  such."  And  the 
jDOOrt  eencurred  in    this  opinion,    thoi^  Mr.  J.  Lawrence 

Mak,  mum       doubtdd.    A  return  of  duty  is  frequendy  demandaUe  on  the 

destruction  of  ezciseable  goods,  as  by  the  maltaot  9  Geo.  1.  c.  5. 
which  authorizes  a  reCum  of  duties  paid  fm*  mah  on  its  being  d^ 
strewed  by  fire^  by  the  burning  of  the  place  of  deposit,  &c  on 
nodee  being  giveny  and  proof  made  to  the  commissioners  of 
excise^  Ac.  who  are  to  gfttit  a  certificate  for  the  purpose  (1).  h 
quandty  of  malt  belonging  to  Mr.  Calvert^  which  had  paid  the 
duty,  having  been  afterwards  burnt,  the  insurers  moved  die  court 
of  K.  B.  for  a  writ  of  mandamus  to  die  officer  of  excise,  tocoai- 
pd  him  to  give  a  certificate  to  endtle  them  to  a  return  of  dtity, 
a»  bemg  iridiin  die  jurisdicdon  of  that  cour^  to  compel  a  publis 
officer  to  do  a  ministerial  act;  but  it  is  said,  that  the  court  ef 


(i)Seetheregulations»9Geo.I.  and  as  to  overdbafge,  see  4  &5 
c.3.  S.35,  6.  Bum,  J.  Excise,  W.&M.8ess.  l.c.24.s.  13.whicli 
sect.  5  (10).  Huie  and  Highmore ;    is  geaenil,  aole ;  lit.  Spirits. 
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K.  B*  refused  the  application  as  being  properly  cognizable  in  the  ii.  The  Biom 
court  of  ei^cheqner,  and  that  a  motion  was  made  afterwards  in      ^^ 
^e  court  of  exchequer,  and  an  order  obtained  to  compel  the 
officer  to  grant  a  certificate,  (1) 

A  dealer  in  gold  or  silver  plate  is  obliged  to  take  out  a  licence,  Plau^Jceoot. 
for  which  he  pays  an  annual  duty  of  jf  4  12s.  or  j£*  11  lOs-,  ac- 
cording to  the  quantity  of  gold  or  silver  which  is  introduced  into 
any  particular  article  of  his  trade.  (2)    The  statute  describes  the 


■^p" 


(1)  Ex  parte  Mr.  Calvert,  1 
Anst.  270. ;  but  Court  of  Exchequer 
will  not  grant  order  on  nice  point 
of  law,  on  motion,  id.  ibid.  The 
statutes  respecting*  the  malt  duty, 
as  arranged  by  the  writers  upon 
this  branch  of  the  excise  law,  re- 
flate the  amount  of  duty,  see 
64^  Geo.  3.  and  the  annual  malt 
€kef.  The  entry  of.  utensils  and 
places,  12  Ann.  sess.  1,  c.  2,  s.  36. 
48  Geo.  3.  c  74.  s.  18.  49  Geo.  3. 
€.81.  8.8.  Huie,  275.  The  tak- 
ing out  licences,  24  Geo.  3.  sess  2. 
4J.41.  8.1,6,7.  Huie,  276.  The 
ix>nstruction  of  cisterns,  52  Geo.  3. 
c.  128.  .s.  1 .  53  Geo.  3.  c.  9.  s.  3. 
Huie,  276.  The  notice  before 
wetting,  3  Geo.  3.  c.  13.  s.  1. 
Huie,  276. ,  The  hours  of  begin- 
jiing  to  wet,  42  Geo.  3.  c.  38.  s.28. 
53  Geo.  3.  c.  9.  s.  2.  Huie,  277. 
The  tin;ie  the  grain  must  be  cover* 
ed  with  water,  and  adding  fresh 
jgrain  after  account  taken,  42Geo.3. 
c.  38.  s.  32.  52  Geo.  3.  c.  128. 
s.  6.  53  Geo.  3.  c.  9.  s.  1  &  2. 
Huie,  277.  The  taking  grain  from 
the  cistern,  52  Geo.  3.  c.  128.  s.  4 
&5.  Huie,  278.  The  number  and 
lay  of  floors,  52  Geo.  3.  c.  128. 
a.  2  &  3.  Huie,  278.  The  power 
of  officers  to  enter  and  take  de- 
count,  12  Ann.  sess.l..  c.  2.  s.  4 
&  34.  '42  Gep,  3.  f,  38.  s,  ^4. 
Huie,  278»  9.  The  account^  which 
are  to  be  by  gauge  only,  and  al- ' 
lowances,  8  &  9  W.  3.  c.  22. 
'  ]2Ann.se8S.l.c.2.  S.7.  50Geo.3. 
c.  34.  8. 4.     12  Ann.  ses^.  1.  c«  2. 

• '  »>.  17  &  7.    50  Geo.  3.  c.  34.  s.  4. 

'  12  Ann.  sess.l.  c.  2.   s.20^28. 
42  9eo.  3.  c.  28.  s.  29.   33  Geo.  2. 

•  p.  7.  8.  59.  42  Geo.  3.  c.  38.  8.32. 
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The  officers  return,  12  Ann.  8es8.1* 
c.  2.  8. 4  Sc  3 1 .  The  pressing  in 
cistern  or  cpuch,  48  Geo.  3.  c.  74. 
8.  19.  41  Geo.  3,  Cr  91,  s.  1. 
48  Geo.  3.  c.  74.  s.  19.  The  weV- 
ting  grain  after  taking  from  cis- 
teni,  &c.,  42  Geo.  3.  c.  38.  8.30 
&31.  48  Geo.  3.  c.  74.  s.  13  & 
14.  The  concealing,  &c.  of  malt, 
48  Geo.  3.  c.  74.  s.  17.  42  Geo.  3. 
c.  93.  8,  17.  48  Geo,  3,  c.  7i, 
8,  20.  52  GeOf  3.  c,  128.  s,  7 
1  Geo.  I.  sess.  2.  c.  2.  s.  13.  The 
penalty  on  maltster*s  servants  wetr 
ting  or  removing  grain  contrary  tc 
laiv,  by  Stat.  42  Geo.  3.  c.  38.  8.3?. 
The  account  which  the  makers  of 
malt  must  keep  of  the  barley,  ac- 
cording to  48  Geo.  3.  c.  74.  The 
permits  for  malt  in  the  highlanfl^  pf 
Scotland,  46  G^.  3.  c,  102.  a.  36. 
The  entry  of  malt,  and  payment  of 
the  duty,  12  Ann.  sess.  1.  c.  2.  8.4, 
5,  6.  1  Geo.  1.  sess.  2.  c.  2.  s.fi. 
48  Geo.  3.  c.  74,  s.  16.  23.  Ai^d 
the  relief  for  malt  destroyed  o^ 
damaged,  9  Geo.  1 .  c.  3.  s.  35, 6, 7* 
and  see  a.s  to  malt  in  general,  Hule^ 
273  to  296. 

(^}  43  Geo.  3.  c.  69.  Schedule 
A.^  titfe Licence  55  Geo.3.  c.50. ; 
but'lktter  act  only  in  force  till 
5th  April  1819;  and  see  Burn, 
J."  Excise,  se^t.  ^  ( 1 2) ,  Plate. 
Huie  po  £iccjuie,  360'to  362 ;  and 
iB3  to  taking  out  licences,  3 1  Geo.  2. 
C.32.  8.'3,  4.  6.  10.  32  Geo.  2. 
c. 24.  s.  ].  to  5.  31  Geo.  2.  c. 32. 
8.  7;  32  Geo.  2.  c.  24.  s.  7. 
53  Geo.B.'  c.  103. ;  and  as  to  re- 
covering, &c.  penalties,  31  Geo*  2. 
c.  32.  8. 1 1 .,  which  has  been  coif^** 
tinued  by  other  acts. 
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peaiQiis  wlio  are  to  lake  out  Ucenoes  as  peraons  Ufii^g  die  taie 
of  aellii^  gold  or  silver  platey  or  any  goods  or  wares  ooiapoaed  of 
gold  or  silver,  or  in  which  aoy  gold  or  silver  shall  be  mansbD- 
toredy  and  persons  employed  to  sell  any  gold  or  silver  plate,  «r 
any  such  goods  or  wares  as  aforesaid,  at  any  auction  or  public 
sale  or  by  commission.  But  a  person  who  sold  one  piece  of  old 
plate  to  an  innkeeper  at  a  price  set  upon  it  by  a  silversmitfa,  at 
what  it  was  worth  for  use,  was  hdd  not  to  be  liaUe  to  a  penalty 
for  selUng  plate  without  taking  out  a  licence,  this  being  4idy  a 
singular  and  isolated  instance.  (1) 

The  duties  on  soap  are  imposed  by  the  statutes  4SOeo.9« 
c.69.  89  &  40  Geo.  3.  c.  67.  55  Geo.  8.  c.30.(2)  56  Geo.?. 
c*44.;  and  heavy  penalties  are  inflicted  on  the  fraoduknt 
concealment  of  the  article.  The  statute  1  Geo.  1.  st.^.  c  56. 
enacts,  that  if  any  maker  shall  fraudulently  conceal  soap  charge- 
able with  duty  under  the  statutes  of  Anne,  or  any  of  the 
materials  for  making  it,  with  intent  to  defraud  his  mqesty,  he 
shall  forfeit  ^^600,  besides  the  article  concealed.  (3)  An  ofienee 
may  be  committed  against  this  statute  by  fraudulently  concealing 
soap,  even  in  an  entered  place,  and  by  mixing  it  with  other 
soap,  although  the  act  be  done  with  the  privity  of  the  infirior 
attending  officer  (4) ;  but  the  statute  only  authorized  the  levying 
of  a  penalty  on  the  soap  and  the  materials  for  making  it,  aad 
therdbre  a  warrant  of  the  comnussioners  of  eskdsej  made  ia 
general  terms,  for  levying  on  the  goods  of  Ae  offender,  wis 
holded  to  be  bad  (5)|  and  it  has  been  doubted  whether  Ae  soap  nd 
matariala  for  making  it,  which  wcire  the  property  of  the  baokrop^ 
canbe  sebsed  in  the  hattds  of  his  assigneci  for  penalties  incurred 
^mder  the  excise  laws  previously  to  the  bankrupt^,  allhioagh  they 
may  be  seised  tinder  such  oircumatflooes'feff  duties  -due  befoiedie 
bankrupti^.  (6) 


rl)  Thettngv.  Buckle.  4  East, 
346. ;  and  as  to  what  ia  to  be 
considered  zdaaUng^  see  Johnson 
V.  Hudson,  11  Etat,  180.  The 
King  V.  the  CommVisioners  of  Ex- 
cise, 2  T.R.  386,  %c.  Rex  v. 
{little,  1  Burr.  609.  Tsley  on 
Com.71.    Boscawen,'  130. 

(2)  55Vteo.3.  c.30.,  \mtilSth 
April  1 81 9.  Entry  inust  be  made 
or  places  and  utensDs  10  Ann. 
c.  19.  a.  6.  47  Geo.  3.  sess.  !2. 
c.  30.  s.  6. ;  also  a  lioen<^  by  mdceri 


24Geo.3.  8esB.3.  c4].  s.1.  ( 
7.  Power  of  officers  to  enter, 
IOAdq.  c.  19.  s.  12.  17Geo.3. 
c.  52.  S.9.  24  Geo.  3.  ssss.3. 
C.48.  s.  II. 

(3)  1  Geo.  1.  St.  2.  €^36.  s.  14. 

(4)  The  Attomev  Geaersl  v. 
Brewster  &'Norton,  2  Anstr.  5(0. 

(5)  Austio  v;\f9utehead,  6  T.  ft. 
438.  Vide  as  to  levying,  10  Aaa. 
c.  19.  S.20.  1^8  Geo.  3. 0.37*8.31. 

(6)  Austin  v.Wbitehesd,  6T.JL 
436.  Stracyv.Huk^  DoagL4U« 
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Tkfi  duties  imposed  upon  *^  ev^  gallon  of  wort  or  wash  n.  The  l^zcue 
hr^ed  or  nuide  for  extracting  qiirits  for  home  con^mption  iQ  ^  ^^** 
England  from  malt,  com^i  grain,  or  tilts,  or  any  mixture  there^ 
witb^"  have  been  holden  lo  attach  upon  the  toa^*  before  distilk^^ 
tipn())r  In  the  case  in  which  this  point  was  determined,  a 
g;iiantily  of  wash  had  been  put  intp  the  still  after  it  had  been . 
jgf  uged ;  but  the  still  bursty  ^d  the  .wash  was  loi|t.  The  court 
pbsenred,  tbiit  it  was  a  very  general  n^Je,  in  making  the  revenues 
lawh  ^  ^ypid  providing  ^r  contingencies  of  this  kind,  biit  that 
inelief  woujd  be  obtained  on  a  proper  application  to  the  trea? 
wry  (2).  Tbe  stat.  1  W;^  &  M-  indeed  provides,  that  the  com^ 
poifsioners  of  excise  or  of  appeal,  o|r  the  justices  of  the  peacQ 
fvithJA  fvhose  jorisdictioii  the  makers  or  retailers  of  excisable 
icommodijbiea  live,  on  con^[>laint  of  any  overcharge  returned  upo^ 
them  by  the  gaqger,  shall  hear  wd  determine  such  complaints^ 
|Uid  examii^e  the  witnesses  of  both  parties  i^pon  path ;  and  there^ 
ppQUj  or  by  any  pther  proof,  acquit  them  of  so  much  as  is  made 
put  to  be  an. overcharge  (S).  Bujt  this  provision  only  af)thorize^ 
n^^gistrates  to  relieve  ^gaipst  a  charge  which  is  excessive  at  the 
^time  it  is  made^  and  does  not  extend  to  protect  the  distiller  from 
psx  iicpdent  which' hc^ppens  to  the  article  after  the  du^  has  been 
jT^gplarly  assessed  uppn  it.  (4) 

The  duties  on  vinegifp  are  imposed  at  the  rate  of  one  shilling  yiQegar. 
^r  every  gall(m  wine  measur^/^f  vinegar  or  acetous  aci(|  or  lir 
iquors  pr^ared  or  preparing  for  vin^ar  or  acetous  acid,  im7 

4ee28Geo,3.  C.S7.  s»21.^    and  starch,   hair-powder,   and  stoi^er 

aip*  as   to    soap,  2  Bum,  J.  titf  l^de,  B>im^  J.  tit.  E^^cise,  sect.  4 

liFcise,  sect.  5  (H),  216  to  227.  ()i6),yol.  2.  281  to  29?.    2  High- 

rHighrtore,  1262  to  ^77.    Huie,  more,  414  tp  441.    Hui^,  713  to 

^3  to  600.    59  Geo.  3.  c.  90.  729. ;  and  as  to  sweets  or  made 

(1)  The  Attorney  General  v.  wines.  Burn,  J.  tit.  Excise,  sect,  jf 

. :^-^ — ,  ^Anstruther,  558.  (17),  vol.2.  292  to  295.   2  High- 

jdecided  on  26  Geo.  ?.  c.  73.,  niisr.  more^  442  to  446.     Huie,  736  to 

piinted  24  Geo.  3. ;  see  next  note.  7^1' >  ^^^  also*  as  to  tobacco  and 

(2)  2  Anstr.  560.  See  as  to  the  snuflf.  Bum,  J.  tit.  Excise,  sect.  5 
^sting  duties,  43  Geo.  3.  c.  60^  (18),  225 '  to  .308.  2  Highmore^ 
43Geo.3.  c.  81.  51  Geo,3.  c.59.  489  to  556.  Huie,  741  to  789.'; 
51  Creo.' 3^  Ci  JIJ'"-  54  Geo.  3,.  see  also  as  to  wine,  Bum,  J.  tit- 
c.  71.  Excise,  sect.  5  (20),  vol.  2.  310  txf 

(3)  1  W.&M.   sess.  1.   c.  24.  319.    2  Hiijlimore,  562  to  612.' 
s.  13.    Brewer,  maker,  or  retailer,  Huie,  b39  to  865. ;  see  also  as  t^ 
Ac.  vide  next  note.  wire.  Burn,  J.  tit.  Excise,   sect.  ^ 

(4)  The  King  v.  Sikes,  7  T.  R.  (21),  vol.  ?.  320  to  322.  2  High^ 
.56.,  decided  on  26  Geo.  3.  c.  73.;  more,  152  to  157,  Huie,  865, 
imds^easto  spirits,  Bum,  J.  tit.  869.;  and  see  also  as  to  wool'. 
Excise,  sect.  5  (15),  2  vol.  227  tp  Huie,  870  to  880.  See  consolidation 
281.  '2  Highmore,  278"  jto  413.  act,  59  Geo.  3.  c.  53,  75, 106,  llf 
Hvie,  600  to  712. ;  and  see  as  to 
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ported  into  Great  Britain  from  foreign  parts,  to  be  paid  bj  die 
importer;  of  four-pence  for  every  gallon  wine  measure  of  vinegar, 
or  acetous  acid,  or  liquors  prepared  or  preparing  for  vinegar  or 
acetous  acid,  brewed  or  made  in  Irdand,  and  imported  from 
thence  into  Great  Britain,  to  be  paid  by  the  importer,  and  the 
like  sum  for  every  gallon  wine  measure,  of  vinegar  or  aoetous 
acid,  or  liquors  prepared  or  preparing  for  vinegar,  or  acetous 
acid,  brewed  or  made  in  Ghreat  Britain  for  sale,  to  be  paid  by  the 
maker  (1).  A  blacking  manufacturer  who  made,  and  used  in  the 
making  of  blacking,  a  liquid,  sometimes  called  sugar-water,  and 
sometimes  cooperwash,  which  was  in  point  of  fiu:t  vinegar,  or  at 
least  a  preparation  for  vinegar,  mixed  however  with  oil,  and 
lamp  or  ivory  black,  and  other  ingredients,  calculated  to  make 
blacking,  was  held  liable  to  pay  the  excise  duties  as  upon  vinegar 
made  for  sale  (2).  And  vinegar  made  and  used  in  preparifig  or 
making  pickles  for  sale,  is  liable  to  duty ;  but  vinegar  used  in 
tnakirig  and  preparing  white  lead  (S),  as  well  as  under  cerCaih  cir- 
cumstances, acetous  acid,  commonly  called  pyroligneous  'add^  ii 
excepted  from  the  general  operation  of  the  duty  on  vinegar.  (4) 


Secondly,  Pro- 
viftions  of  a 
general  natura 
jrelittng  to 
Ucence9,lcc  (5) 

OfLicencea. 


Secondly,  we  have  to  consider  the  provisions  of  a  general 
nature  that  relate  to  licences,  pdrmits,  &c.  Hie  requiring 
a  licence  to  be  taken  out  by  the  dealer  in  ejtcisable  artkteSf 
is  an  expedient  very  frequently  and  in  general  advantageously 
resorted  to  for  assuring  a  performafice  of  the  laws  relating 
to  the  revenue.  The  annual  licence  granted  under  the  stat. 
5  k  6  Edw.  6.  c.  25.  26  Geo.  2.  c  81.  32  Geo.  3.  c  59.  and 
other  statutes,  at  a  general  meeting  of  the  justices  of  the  divi- 
sion for  keeping  in  alehouse  or  a  victualling  house,  or  ix 
aelling  ale,  beer,  and  other  liquors  by  retail,  is  required  to  be 
taken  out  principally  for  purposes  of  a  political  nature^  wlneh  it 
is  not  necessary  in  this  place  to  consider  (6).    But  an  exdte 


(1)  58  Geo.  3.  c.  65. 

(2)  The  Attorney  General  v. 
Xrrsen,  4  Price*  224. ;  and  said  to 
have  been  held  not  necessary  to 
$t(^t€  iu  the  inibrmation  that  the 
liquor  was  preparing  for  vinegar 

'for  salf,  in  prosacution  for  con- 
demnation on  42  Geo.  3.  c»  93. 
f .  1 7.  of  goods  seized  in  unentered 
place.    Id.  ibid. 

(3)  8  Ann.  c.  7».s.  5. 

(4)  58  Geo.  3.  c.  65.  s.  6. ;  see 
also  as  to  what  is  deemed  vinegar, 
iO  &  U    W,  3,    c.  21.    8.  11. 


58  Geo.  3.  c.  6a.  s.  6  &  24.  Bme, 
796. ;  see  also  in  general  as  to  tltf 
excise  on  vinegar.  Bum,  J.  £icise» 
sect.5(19),2vol. 308.310.  2Higfa- 
more,  557  to  561.  Huie,  794. 80S. 

(5)  See  division  of  llie  sabfect, 
ante,  818. 

(6)  26  Geo.  2.  c.31.  s.lto8. 
12.  J  5,  16.  32  Geo.  3.  e.  59.  s.  1 
to  8.  29  Geo.  3.  c.  31.  s.  3. 
38  Geo.  3.  c.  54.  s.  13.  35  Geo.  3. 
c.  113.  s.  7.  9.  and  17.  39Geo.3. 
c.  S6.  8.  3.  4S  G^.  3.  c.  143. 
sec.  2  to  7» 
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licence  must  also  be  taken  out  by  every  person  who  sells  beer  or  n.  Tht  Cxcim 

ale  by  retail,  or  who  sells  dder  or  perry  to  be  consumed  in  his     ^^^' 

own  house  or  premises^  and  this  licence,  if  taken  out  in  London, 

is  under  the  hands  and  seals  of  two  of  the  commissioners  of 

excise,  or  of  such  person  as  they  a{>point,  or  if  taken  out  in  any 

other  part  of  England,  it  is  under  the  hands  and  seals  of  the 

collector  and  supervisor  of  the  district  (1).     And  the  duty  is 

paid  either  at  the  chief  office  or  to  the  collector,  and  the  licence 

whenever  granted  continues  in  force  till  the  following  10th 

Oct.  (2).     It  must  be  renewed  from  ,'year  to  year  within  ten 

days  after  the  expiration  of  a  former  one^  otherwise  a  penalty  of 

j€50  will  attach  (8)*     An  allowance,  however,  must  be  granted 

by  the  magistrates  before  the  excise  licence  can  be  issued  (4).  The 

licences  are  in  themselves  a  very  productive  source  of  reventie. 

The    general  licensing  acts   are    the  24  Geo.  8.  c.  41.  which 

is  entitled  An  act  for  laying  duties  on  licences  to  be  taken  out  by 

the  makers  and  dealers  in  respect  of  the  excisable  articles  therein 

mentioned,  and  the  59  Geo.  8.  c.  106.     A  common  brewer  (5), 

a  distiller  (6),  a  brandy  dealer  (7),  a  maker  of  mead  (8),  or  of 

(1)  48  Geo.  3.  c.  143.  s.2.  So  54  Geo.  3.  c.  172.  perpetual,  and 
in  Scodand,  the  conimissioner  of  other  part  continued  by  56  Geo.Q. 
excise;  in  Edinburgh,  or  other-  c.  106.  till  Nov.  9,  1816.  The 
wise,  collector  and  supenrisor.  duties  by  55  Geo.  3.  c.  30.  to  con- 

(2)  48  Geo.  3.  c.l43.  If  jus-  tiuue till  April  5th,  1819,  further 
tice*8  licence  is  not,  as  usual,  in  continued  until  5th  July  A.D.I 822, 
September,  the  excise  licence  is  by  59  Geo*  3.  c.  32.  Those  by  58 
taken  within  10  days  after,  for  12  Geo.  3.  c.  50.  till  Nov.  10th,  1820. 
months.  Those  by  56  Geo.  3.  c.  105.  con- 

(3)  48  Geo.  3.  c.  143.  s.  5.  tinued  by  58  Ged.  3.  c.  26.  till  July 
How  executors  and.  assignees  to  5th,  1819.  The  dut^  by  51  Geo.  3. 
have  the  benefit,  53  Geo.3.  e.  103.  c.39.  on  foreign  spints,'lk^l2  10s» 
s.  6.  One  licence  sufficient  for  a  per  cent,  on  the  amount  of  former 
firm  of  many  persons  in  one  house,  duties.    Hnie.  604,  5. 

|4)  48  Geo.  3.    c.  143.    s.  7.  ,(7)  24  Geo.  3.   sess.  2.   c.  41, 

See  as  to  licences  for  canteens,  s.  1.  6  to  8.    As  to  dealers  in  spi- 

55  Geo.  3.  c.  17. 8.49.,  mutiny  act.  rits,  and  as  to  dealers  in  foreign 

(5)  24Geo.3.sess.2.  C.41.S.1.6  wine,  26  Geo.  3.  c.  59.  s.  8  to 
to  8.  53 Geo.3.  c.  103.  48  Geo. 3.  11.  Toussaint  v.  Darbon,  I  Taunt, 
c.  143.  s.  2  &  5.  56  Geo.3.  c.  1 13.  &  Broderip,  5.    30  Gea  3.  c.  38. 

(6)  43Geo. 3.  c.,69.  55  Geo.3.  i.  6  to  10. 14, 15, &  18.  53 Geo. 3. 
C.30.  58Geo.3.  C.50.  56Geo.3.  c.  103.  32  Geo.  3.  c.  59.  s.  9.  26 
c.113.  58Geo.3.c.l3.  24Geo.3.  Geo.3.c.59.  s.l  1.53 Geo.3. c.  17. 
aess.  2.  c.  41.  s.  1.  6  to  8.  (8)  Jt\  by  43  Geo.  6.  c.  69. 
53  Geo.  3.  c  103.  N.  B.  The  Additional  £\  by  53  Geo.  3.  c.  30. 
■tat.  43  Geo.  3.  c.  81 .  &  47  Geo.  3.  53  Geo.  3.  c  103.  24  Geo.  3« 
c.  27.  to  be  in  force  for  12  months  sess.  2.  c.  41.  s.  1.  6  to  8.      llie 

after  peace ;    but  continued  till    duties  by  43  Geo.  3.  perpetual ;  ,       ~     ^ 

5th  July  1821  by  56  Geo.  3.  c.  17.    those  by  55  Geo.  3.  to  continue  -^^ 

Three  fourths  of  the  duties  by    tUlAprii5th»  1819. 
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sweets  (1)9  or  of  vinegar  (2)  for  saiei  a  inalUter(S)>  a  cotkHei^ 
maker  (4)9  ^  soap-maker  (5),  a  paper  stabler  (6)^  a  tiHtti 
printer  (t),  a  starch  maker  (8)j  a  wire  draper  (9)9  a  ten- 
n€ir(10)9  a  tawer(ll)j  a  dressed  irf*  hides  (lfi}i  a  currier  (IS)^ 
i  ▼ellum  maker  (14)9  a  glass  Biaker  (15)9  and  makers  and  adkn 


(7)  ^5  by  4S  Geo.  3.  ci69.t 
and  additioDal  £5  by  55  Geo.  3. 
C.30.  24  Geo.  3.  sess.  2.  c.  41. 
8. 1.  6  to  8.  SO  Geo.  9.  c.  ^. 
s.  6.  9.  26  Geo.  3.  c.  74.  s.  7. 
10  Geo.  2.  c.  17.  i.  10,  11. 
28  Geo.  3.  c.  37.  a.  32.  32  Geo.  3. 
c.  59.  8.9i  11.  26  6e<>.3i  c.74. 
s.  7. 

(2)  jflO  by  43  Geo.  3.  c.69.; 
and  additionid  jflO  by  55  Geo.  3. 
c.  30.  till  April  5th,  1^19.  24G.3: 
sess. 2. c.4h 8. 1.6 tod.  53Geo.3. 

b.  103. 

(3)  Amount  of  licence  Varies 
according  to  the  quantity  of  malt 
sold,  43  Geo.  3.  c.  69.    65  Geo:  3: 

c.  30.     24  Geo  8,   sbssi  2.  c.  41. 
8. 1.  6  to  8.    53  Geo.  3.  c.  103. 

(4)  43  Geo.  3.  c.  (>9.  55Geo.3« 
c.  30.  24  Geo.  3;  seSs.  2.  c.41. 
s.  1.  6  to  8.  24  Geo.  3.  sess.  2i 
G.36.  8.  9.  ll  to  14.  53  Geo.  3. 
c.  103.  The  8tat.  55  Geo.  3.  c.  30. 
to  continue  in  force  till  April  5th« 
1819. 

(5)  £2  by  43  Geo.  3.  c.  69. ; 
and  additional  sS2  by  55  Geo.  3. 
t.  304  till  5th  of  April  1819. 
24  Gbo.  3.  8688. 2.  c.  41.  8. 1.  6  to 
8.    53  Geo.  3.  c.  103. 

(b)  £2  by  48  Geo.  3.  c.  (S9.  | 
and  additional  ^62  by  55  Geo.  3. 
c.  30.  till  April  5th,  I8i9i  24(8.3. 
sess.  2i  c.  4h  8.  1.  6  to  8. 
53  Geoi  3.  c.  103. 

(7)  igl0by43Geo.8.  c.  69.  J 
and  additional  ^10  by  55  Geo.  3. 
c.  30.  till  April  5t1i,  1819. 
.24  Geo*  3.  8CS8. 2.  c.  41.  s.  1  •  6  to 
8.  49  Geo.  3^0.81.8.2.  53Geo.3. 
c.  103. 

(8')  ^5  by  43  Geo.  3.  c.  69. ; 
and  additional  ^10  by  55  Geo.  3. 
c.  30.  until  April  5th,  1819. 
^4  Geo.  3.  sess.  2.  c.  41.  s.  1.  6 
to  8.  53  Geo.  3.  c.l  03.  42  Geo.  3. 


c.  93.  s.  13. 

(9)  j^  by  43  Geo.  3.  c.  69. 1 
and  additional  jif2  by  55  Geo.  3. 
e.  30.  tiU  April  5th,  1819. 
24  Geo.  3.  sess.  2.  c.4I.  s.  1.  6 
to8.  53Geo.3i  c«103.  31Geo.3: 
c;  32.  8.  \0i 

(10)  jM  bv  48  Geoi  3.  c.  69.  ; 
aod  additionaf  £5  by  55  Geo.  3. 
C..30.  tiU  April  5th,  1819,  fin 
every  tanner  within  the  bills  of 
morulitv.  j^2  108.  by  43  Geo.  3^ 
C.69. ;  and  additional  j£2  10s.  br 
55  Geo.  3.  c.  30^  till  April  5tfa', 
1819.  24  Geo.  3  sess.  2. .  c.  41. 
8.  1.  6  to  8.    53  Geo.  3.  c.  103. 

(1 1)  sSl  by  43  Geo.  3.  c.  69. ; 
and  additional  £1  by  55  Geo.  3* 
c.  30.  till  April  5th,  1819. 
24  Geo*  3.  sess.  2.  c.41.  8.1.6 
to  8.    53  Geo.  3.  c.  103i 

(12)  4^2  by  43  Geo.  3«  c.  69. : 
and  additional  gt2  by  55  Geo.  3. 
c.  30»  till  April  6th,  1819. 
24  Geo.  3.  sesst  2.  c.  41.  s.  1.  6 
to  8.     53  Geo.  3;  c;  103. 

(13)  ^  by  43  Geo.  3.  c  69. ; 
and  additional  £2  br  55  Geo.  3. 
c«  30.  till  April  5th,  1819. 
24  Geot  3.  sess;  2.  c.  41.  s.  1.  6 
to  8.     53  Geo.  3.  c.  103. 

(14)  4^1  by  43  Geo.  3.  c.69.| 
and  additional  j^l  by  55  Geo.  3* 
c.  30.  till  April  5th.  1819. 
24  Geo*  3.  sess.  2.  c.  41.  s.  1.  6 
to  8.    53  Geo.  3.  c.  103. 

(15)  ^10  by  43  Geo.  3.  c.  ^. ; 
and  additional  £\0  by  55  Geo.  3* 
c.  30.  till  April  5tb,  1819,  foreach 
glass-house.  £\W  by  51  Geo.  3. 
c.  69.  for  each  lear,  besides  Um 
former  licence  by  the  maiEers  c( 
phial  gkss.  24  Geo.  3.  sess.  ^ 
c.41.  8.  1.  6  to  8.  5lGto.3i 
c.  69.  6.  6  to  10.  53  Geo.  3: 
c.  103.    58  Gbo.  8.  c.  33.  6.  t. 
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of  tobacco  ( 1  )f  must  under  tkit  stftafe  ha  lipaiMsd  (8)  i  and.  ii.  The 
no  penoQ  cub  nudse  B»y  of  the  c^ampdiliei  therein  m&kr  ^^^^ 
tiomd  for  sale,  mtliO)it  taluBg  out >]iiGftBe^  for  that. pivpoee; 
nor  deal  in  bsandys  not  beiag  a.  retaUfiE^  ropttfier)  or  diltiU^^ 
wiliboiitUcence  (8) ;  and  a  person.  wlMwe<  tradeirequiceaa  li€enc% 
must  take  ovt  a  nem  one  ten  daya  at  least  before  tha  ezpiratioi^ 
of  tvKke  calendar  mpnthn  after  he  obt^ned  hj^  f^nnev  licenee, 
under  a  speciftD  penalty,  amountu^.m  the  initanee  of  a.com  dia? 
tiller  to  jIS200  (4).    A  firm  oonaistiBg  of  several  perafms  carry^ 
ing  on  buaineia  in  oner  houses,  requires  bvt  one  lioeace  (5)«.  Tkp  . 
Stat  59  Goo.  9.  c  &S.  jHiovided  that,  after  the  5th  of  July  1819,  . 
every,  penon  duly  licensed  to  deal  in  cof&e^  should  be  authorized 
to  deal  in  pepper  fay  virtue  of  the  same  licence;  and  that  if  any. 
person  should  have  or  receive  for  sale,  or  deal  in,  retaU^  orsdUt  ' 
any  pei9>et^  esc^  cayenne^  long  pq^per,  or  guinea  pepper> 
without  having,  a  lio^ice  to  deal  in  coflfee,  he  diould  forfeit. 
<^50  (6).     When  aa  action  was  brought  against  a  wine  cooper 
who  had  been  hired  to  remove  wine  from  one  house  to  aattthgr, 
and  had  substituted  goods  of  an  inferior  qnality  for  those  whidi. 
had  been  entrusted  to  his  care,  it  was^held  nacessaiy  fiw.the 
defendant,  in  order  to  show  that  the-transactionr.was.  iBegal^  on. 
aooount  of  the  plaintiffii  not  having  obtained  a  licence,  to  prove 
that  the  wine  was  removed  for  the  purposes  of  sale^  because  dus.  - 
wine  might  have  been  removed  as  a  gif^  and  the  transacdons 
would  in  that  case  have  been  lawfiiL  (7) 

Somewhat  similar  in  its  nature  and  operaticm  to  the  licence^  Emry. 
is  the  entry  to  be  made,  and  the  nodce  which  is  to  be  given  at 
the  proper  office  by  the  dealers  in  expisable  artidps^  as  H^  notice 


8«|< 


.»^l   P0' 


(1)  ^2  by  43  Geo.  3.  c.  69.  ; 
and  additional  £i  by  55  Geo.  3. 
c.  30.  till  April  5th«  1819,  for 
every  maker.  5s.  by  43  Geo.  3. 
c.  69. ;  and  additional  58.  by 
55  Geo.  3.  c.  30.  till  April  5tb, 
1819,  for  every  dealer  within  the 
limits  of  the  excise  otiioes  in  Lon- 
don and  Edinburgh.  2a.  6d.  by 
43  Geo.  3.  s.  69  ;  and  additional 
28.  6d.  bv  55  Geo.  3.  c.  30.  till 
April,  1819,  for  every  other 
dealer.  29  Geo.  3.  e.  68.  b.  70, 
71.  35  Geo.  3.  c.  ^1.  s.  4. 
29  Geo.  3.  c.  68.  s.  72  to  76, 
53  Geo.  3.  c.  103. 

(2)  24  Geo.  3.  c.41.  s.  1  to  5. 


t 


(3)  24  Geo.  3.  e.41.  s.-6. 
;4)  24  Geo. 3.  c.41.  s.>. 

(5)  24  Geo.  3.  c.  41.  s.S'.  Du^ 
ties  under  comnrisaioners  of  eaccise, 
s.  9^  Tlie  powers  of  12  Car.  2.  c.  4. 
and  other  excise  statutes  are  con<« 
tinned  by  24  Geo.  3.  d:4I.  a.  10. 
Limitation  three  months,  genenQ 
issue,  and  treble  costs,  s.  13.  Offi^ 
cers  of  excise  may  transfer  licences 
to  executors,  53  Geo.  3-.  c.  103. 

(6)  59  Geo.  3.  c.53.  8.20; 

(7)  Toassaint  v;  Darbon,  1 
Taunt,  and  Brod.  5.  26  Geo.  3. 
c.£!d4  Si  8  to  11,  ante,  837^  m  7* 
See  fiirther  regulations  as  to  licen- 
ces by  59  Geo.  3.  c.  106v 
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V.  TIm  tiCMe    to  brewerty  Sec  on  erectiiig  their  iiteiinls(l).    The  eetry  whidi 

the  dealers  in  taUe  beer  must  make  of  their  cdhrs  (9) ;  the 
entry  of  the  workhooaes  for  making  bridEs  and  tile8(S);  dK 
tetry  of  places  and  atensils  for  the  mannfacture  of  candies  (4)  \ 
die  entry  by  the  dealers  in  tollee,  tea,  anddiooolale(5);  the  entry 
fay  the  dealers  in  cider  and  perry  (6)  i  the  entry  by  the  maken 
bf  glasfe  of  their  names,  Irorkhous^  ttid  fomaces,  &c.  (7);  ako 
the  entry  of  places  for  keeping  muriate  of  pot  ash  (8);  the  noCioe 
by  tanners,  corners  and  lesser  dresseiis,  and  the  makers  of 
Vellum  and  parchment,  of  thar  names  and  places  of  abode,  and 
of  the  places  for  tanning  or  dressing  skins,  yeUuifi,  or  parch- 
ment (9) ;  the  nodoe  by  hop  growers  of  their  grounds,  oustSf 
&c.  and  of  the  dme  of  bagging  them,  &c.  (10) ;  the  entiy  of 
Utensils  and  places  by  die  makers  of  malt  for  sale  (11);  the  entiy 
bf  places  and  Utennk  by  the  makers  of  paper,  pasteboard,  &c.  and 
the  printers^  paintersi  dr  stainers  of  paper  (12) ;  the  entry  of 
jplaoes  and  utensils  by  the  makers  and  refiners  of  salt,  or  die 
proprietors  of  salt  works  (13)  \  and  the  makers  of  oxygenated 
tnuriadc  acid,  or  oxymuriate  of  lime  (14) ;  the  entry  by  printers^ 
painters,  stainers,  and  dyers  of  silks,  callicoes,  &c.  of  dieir 
names  and  places  of  abode,  and  the  rooms  and  places  where 
they  intend  to  work  or  dry  them  (15) ;  the  ent^y  of  places  and 

utensils  by  the  milkers  of  soap  (16);   the  entry  of  places  and 

t  

(1)  i5iDar.2.  e.  11.  8.1.  8&9  s.2aDd6.  9  Ann.  c  12.  s.  11  and 
W.  3.  ci  1 9.  s.  8.  5  Geo.  3.  <i.  43.  13.  48  Geo.  3.  b.  134.  s.  I  and  2. 
'B.25.     49GW>.3.  ci81.8;8.,&c.    64  Geo:  3.   c.  123i    s.  1    and  2. 

(2)  42  Geo:  3«  c.  38.  8. 1 7»  19>      39  h  40  Geo.34  c. 81 .  si  3, 4,  and7. 

(3)  24  Geo.  3.  sess.  2.  c.  24.  (11)12  Ann.  sess.  1.  c.2.  s.3l>. 
8. 4.  48  Geo.  3.  c.  74.  s.  1 8.     49  Geo.  3. 

(4)  8  Ann.  c.  9.  8. 6.    11  Geo.l.    b.  8h  t\  8) 

b.  30.  8. 23.  25  Geo.  3.  c.  74.  8.25.        ( 1 2)  34  Geo.  3.  c.  20.  s.  5.     2% 
27  Geo.3.  c.  31.   8.  18.     8  Ann.  Geo.3.  c.78.  8.16.    12  Ann.  cI9. 

c.  9.  8. 17.     49  Gea.  3.  c;  81.  8:.  8. .  8. 43,  44,  and  45.  49  Geo.3.  c81. 

(5)  lO  Geo.  1.  c.  10.  s;  10  and  s.  8.    b6  Geo.  3.  c.  103.  8.  i  1. 
14.     12  Geo.  3.  c.  46.  8»  6.  •  (13)  38  Geo.  3.  c.  89.  s.  \7.  67 

(6)  3  Geo.3.  c.  1.8.25.  6Geo.3.  Geo.3.  c.  49.  8.11.  49Gea3. 
1. 14.  s.  9.  c.  81.  8;  8. 

(7)  19  Geo.  2.  c.  12.  s.  6.  17  (14)  66  Geo.  3.  c.  ^6.  8.7 and  8. 
Geo.  3.  c.  39.  r.  27.  35  Geo.  3.  (16)  10  Ann.  c.19.  8.71  and82« 
c.  1 14, s.  1.  61  Geo.3.  c. 69.  8.6.  26  Ceo.  3.  c.  72.  8. 7.  \i^  and  24. 
49Geo.3.  c.81.  s.  8.  68Geo.3.  49  Geo.3.  c.  81.  8.8.  58Geo.3^ 
b.  2 1 .  8. 3.    68  Geo.  3.  c.  33.  8. 2.  c.  65.  a.  7. 

(8)  63  Geo.  3.  c.  97.  m2.  (16)  47  Geo.  3.  sess.  2.   c.304 

(9)  9  Ann.  c.  1 1.  8. 16, 16^ and  a.  6  and  8.  10  Ann.  c.  19.  a.  6 
17.     41  Geo.3.  c. 91.  8. 10.  and  19.     5  Geo.  3.   c.43.  8.17. 

(10)  9  Ann.  c.  12.  a.  6,  7»  8, 9,     17  Geo.  3.  c.  52.  s.  1*    49  Gco«3< 
findiO.     6 Geo.  1.  c. 21.  8.26.27*    c.81.  8.8. 
«nd  28.     ^9  &  40  Geo  3.  e.  8K 
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utensils  by  distillers  and  makers  of  spirits  for  sale  (1) ;  the  entry  II.  The  Ez«sc 
of  places  and  utensils  by  the  makers  of  starch  (2) ;  the  like  ^^' 
entry  by  the  makers  of  stone  bottles  (S) ;  the  entry  by  the 
makers  of  sweats  or  made  wines^  of  their  names  and  places  of 
abode,  and  of  the  places  aiid  utensils  used  in  making  or  keeping 
them  (4) ;  the  entry  which  the  manufacturers  of  and  dealers  in 
tobacco  must  make  of  their  warehouses,  cellars,  &c.  (5) ;  the 
entry  of  places  and  utensils  by  vinegar  makers  (6) ;  the  entry 
which  dealers  in  and  sellers  of  foreign  wine  must  make  of  their 
warehouses  and  cellars,  &c.  (7) ;  and  the  entry  which  the 
makers  of  gold  and  silver  wire  must  make,  of  their  names  and 
pkioes  of  abode,  and  the  place  where  the  wire  is  mahu** 
&ctured  (8)* 

The  statute  1 8  Geo.  2.  c.  26.  provides  that  any  entry  made  o(a  * 

shop,  warehouse,  room,  place,  or  utensil  to  be  made  use  of  for 
carrying  on  a  trade,  subject  to  the  survey  of  the  officers  of 
excise,  shall  not  be  deemed  a  l^;al  entry,  unless  made  in  the 
name  of  the  real  owner  and  trader  in  such  shop  or  place;  and 
the  person  who  shall  act  as  visible  owner,  or  principal  manager^ 
shall  be  deemed  the  real  owner  and  trader,  and  be  subject  and 
liable  as  such  to  all  duties,  penalties,  and  forfeitures ;  and  all 


(1)  3&4W.  &M.  c.  15.  8.1. 
8&9W.3.  C.19.  8*10.  26Geo.3. 
C.73.  8.3.  35  Geo.  3.  c.89.  24 
Geo.  2.  c.  40.  s.  18.  21  Geo.  3. 
c.  55.  8. 36.  The  setting  up  of  a 
private  stiiJ,  or  allowing  it  to  be  set 
up  in  a  house,  without  entry  at  the 
excise  oflice,  or  license,  is  subject 
only  to  the  penalty  of  i^O^  not 
j£200;  and  a  conviction  in  the  lat- 
ter penalty  was  quashed.  The  King 
V.  Bond,  H.  T.  1818.  1  B.  and  A. 
390.  26  Geo.  3.  c.  73.  s.  53.  and 
3&4W.&M.  c.  15.  8.  1.  Vide 
also  19  Geo.  3.  c.50.  and  23Geo.3. 
c.  70.  s.  13.,  cited  in  the  above 
case ;  and  in  addition  to  all  these 
provisions,  the  entry  of  places 
tor  distilling  is  affected  by  stat. 
58  Geo.  3.  c.  65.  s.  7.  49  Geo.  3. 
c»  81 .  8. 8.  19  Geo.  3.  c.  50.  s.  3. 
23  Geo.  3.  c.  70.  s.  25.  26  Geo.  3. 
c.  73.  s.  4.  8  &  9  W.  3.  c.  19. 
s.  10.     ' 

(2)  lOAnn.c.26.8.10.  24Geo.3. 
^Bs.Z   c.48.   B.l.       19  Geo. 3. 


c.  40.  8. 1  and  12.  24  Geo.  3. 
8ess2.  0.48.  s.  1.  58  Geo.  3. 
ci)65.  8.7.  26Geo.3.  0.51.  B.  20. 
49  Geo.  3.  c.  81.  s.  8. ;  and  as  to 
names  over  door,  see  24  Geo.  3. 
sess.  2.  c.  48.  s.  3. 

(3)  .52  Geo.  3.  c.  139.  s.  4.  and 
23.     58  Geo.  3.  c.65.  8.7. 

(4)  lOGeu.2.  C.17.  8.4.  8^19 
W.  3.  c.  21.  s.  11.  49  Geo.  3. 
c.  81.  s.  8. 

(5)  29  Geo.  3.  c.  68.  s.  59,  60, 
61.  65.  69.  30  Geo.  3.  c.43.  8.7 
and  8.  29  Geo.  3.  c.  68.  s.  96. ; 
and  as  to  name  over  door,  see 
29  Geo.  3.  c.  68.  s.  62  and  63. 

(6)  58 Geo. 3.  c.65.  8.15 and 7. 
26  Geo.  3.  c.  73.  s.  56  and  55. 
10&  11  W.3.  c.21.  8.14. 

(7)  58 Geo. 3.  c.65.  8.7.  26 
Geo.  3.  c.  59.  i^.  12, 13,  and  21. ; 
and  as  to  names  over  door,  see 
32  Gqo.  2.  c.  19.  8. 3.  30  Geo.  2. 
c.  19.  8. 2.  26  Geo.  3.  c.  59.  s.  14 
and  15. 

(8)  10  Ann.  c.  26.  s.  49  and  59. 
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11.  fhe  Exdse   goods  and  atenrib  foand  in  such  shops  or  places^  diallbe  subject 
^^^'  to  and  chai^ged  with  such  dtities^  perndtres,  and  fiirfeitiires(l). 

And  etery  person  who  makes  dntry,  tA  Is  required  to  mdke 
entry  of  any  building,  place,  or  tttensil^  tinder  any  law  relating 
to  the  excise  for  using  the  same  in  canying  on-  any  trade  or 
business  subject  to  the  survey  of  the  officers  of  excise,  is  required 
by  »  late  act  to  distinguish  and  describe  in  such  entiy  erery 
sueh  building,  place,  and  utensil,  by  a  particular  letter  or 
number,  and  paint  the  same  in  a  liarge  and  distinct  diaracter 
upon  some  convenient  and  conspicuous  part  of  the  walls  or 
doors  of  each  building  or  place,  and  upon  some  convenient  and 
conspicuous  part  of  each  utensil,  and  keqp  the  same  so  painted, 
and  when  occasion  may  require,  or  when  requested  by  the 
supervisor  of  the  district,  renew  the  same  so  long  as  the  entry 
thereof  reiBiuns  uncancelled  (9) ;  and  whenever  any  suck  person 
shall  use  or  employ  in  his  entered  buildings  or  places  any 
jfixed  p^,  he  shall  at  makkig  his  as&y  deliver  therewith  a 
drawing  or  descriptk)B  shewing  or  expiaiaifig  the  course^  direo* 
tioD^  construction,  and  use  of  such  pq>e|  and  eveiy  branch 
thereof^  and  of  every  cock  thereon,  widi  the  places  and  utensOs 
from  and  fx>  or  with  which  the  same  leads  or  communicates; 
and  if*any  biulding,  place  cmt  utensil,  be  used  without  beii^  so 
described  or  distinguished,  or  without  such  letter  or  number 
being  so  painted  and  continued  thereon,  or  any  pipe  be  found 
without  being  so  shewn  or  described,  or  different  from  such 
drawing  or  description,  eve^ry  such  building,  place  and  utensil, 
will  be  deemed  unentered,  and  the  person  using  the  same  will 
forfeit  besides  all  other  penalties,  the  sum  of  ^200  (3).  An 
entry  of  premises  for  the  keeping  of  beer  for  sale  made  by  one 
person  in  the  name  of  himself  and  two  others,  is  said  to  be  con- 
clusive evidence  against  the  person  making  the  entry  as  to  his 
partnership,  with  the  two  other  persons,  in  a  case  where  the 
crown  is  concerned ;  but  with  respect  to  other  persons  it  is 
merely  prima  fiicie  evidence  against  the  person  who  made  the 
entry.  (4) 

Dealer^  Book*  The  dealers  in  certain  excisable  articles  must  aldQ  keep  an 
account  of  their  daily  sale,  and  enter  it  in  a  boohy  as  the  dealers 
in.  fpreign  wine  are  required  to  do  by  the  stat  26  Geo.  %.  &  S'^^ 

(1)  18G«o.2.  C.2Q.  8.8.  (4)  Ellis  v.  Watson,  2  Stturk, 

(2)  58  GeO;  3.  c.  6d#  s.  7.  453. 

(3)  5d«eo.3.  C$5.  6.7-  ^ 


t%.  id. j    Mtf  ihdies  (^  Cittgiom  and  ^ascise^  ^v.  M6 

k.  96.  and  6S  Gen.  8.  e.  88.  8tc.  (1) ;  and  the  books  to  be  kept  il  The  Sicin 
by  the  dealern  in  TitKgttr  or  acetous  acid^  are  regnliE^ed  by  the    "^^' 
late  Stat.  ^  Oeo*  S.  c.  65.  s.  2.  (1) 

A  permii  k  heqdM^  necessary  foi*  the  remaoal  of  cdceiflable  Permits. 
ooHlmoditie6<    With    l-espect   to    this  instrument  the  statute  i.  As  to  Per. 
1*1  6ed.  1.  €<  90.  cnactsi»  that  no  person  shaU  i^man^  or  receive  "^^^""^^ 
ft  permit  iiroiti  the  of&cet  for  the  removal  oX  bnoidy^  arrack^  Name,  and  wha< 
TWKks  ^ititB,  and  strong  waters^  oofiee^  tea,  and  cocoa  nads,  SereiiT*^*^ 
ifithiPiit  the  special  direction  in  writing  of  the  person  out  of 
i^hose  stock  they  are  to  bd  removed  on  pain  of  forfeiting  j^50  \ 
btid  in  definik  of  payment  he  is  to  be  ilt^risoned  for  three 
months  (8).     I^ie  stat^-  2i  Geo.  5.  also  declares^  that  it  is  the 
intention  of  the  several  acts  of  parHament  which  direct  the 
granting  of  permits  for  removing  excisalile  gbod^  that  the 
o£Bcers  whose  duty  it  is  to  give  them,  should  express  and  limit 
in  the  document  the  time  for  which  it  b  to  be  in  force  for  rcP 
moving  the  goods  from  the  stock  of  the  person  taking  it  ont^  as 
also  the  time  within  which  it  is  to  be  delivered  into  die  stock 
of  the  person  to  whom  it  is^permitted  to  be  sent(8)«    And  if 
goods  liable  to  excise  or  inland  duties,  aild  required  to  be 
removed  with  permit^  are  not  removed  in  time ;  or  if  they  are 
not  removed  at  all,  and  the  permit  is  not  retomed  to  the  officer^ 
th^-person  removing  is  subject  to  the  peiialttes  of  the  1 1  Geo.  1 .  (4r) 
And  if  the  good^  are  removed  out  of  the  stobk  of  the  person  to 
whom  the  permit  is  granted,  within  the  time  expressed,  bot  are 
not  delivered  in  time^  the  goods  will  be  considered  as  removed  or 
removing  without  a  permit  (5).     Provided^  however,  that  if  the 
goods  are  delayed  and  prevented  from  being  delivered  in  time  by 
unavoidable  accidtot  or  necessity,  the  court  or  juMsdictidn  before 
which  an  information  is  brought  for  condemnation  of  di^  property^ 
may  direct  it  to  be  restored  upon  proof  of  the  inevitable  accident  or 
necessity  by  winch  the  delay  was  occa8ioned(6).  The  statutes  wfth  Permit  forWinr^ 
respect  to  the  permit  for  wincj  require  that  where  a  dealer  in  or 
seller  of  foreign  wine,  duly  licensed^  has  occasion  to  remove  the  ^ 

wine,  not  exceeding  three  gallons,  tlie  excise  officer  of  the  dividon 
shall,  without  fee  on  a  request  note  delivered  by  the  dealer,  grant 

a  permit  signed  by  him  expressing  the  quantity  of  wine,  dis- 

-        -  -  .... 

(1)  See  Bum   J.   tit.  fixdse  ;        (4)  Skipra,  note  2. 
Highmore  on  Excise ;  and  Huie        (3)  21  Geo.  3.  c.  55.  s.  27. 
on  Excise,  under  particular  articles.         (6)  21  Geo.  3.  c.  55.  s.26.  Vide 

(2)11  Geo.  1.  c.  30.  s.  10.  Irving  v.  Wiboa,  4T»  R.  485. 

(3)  21  Geo.  3.  c.55.  s.27.  (2)  42  Geo.  3.  c.  93.  S;  10. 
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li.  Tbt  Exclit    tingoishing  the  difierent  spedes  ffom  eadi  other,  accmndiiig  to 

the  request  note,  qwcifying  the  names  of  the  seller  and  buyer, 
and  that  the  du^  has  been  paid,  or  that  the  wine  has  been  oqd- 
demned,  or  that  it  formed  part  of  the  stock  of  some  dealer,  of 
which  an  account  has  been  delivared  at  the  ezdse  oflBoe,  and 
the  permit  must  limit  the  time  within  which  the  wine  is  to  be 
removed  out  of  the  seller's  stock,  and  within  which  it  is  to  be 
removed  into  the  warehouse  of  the  buyer  ( 1  )•  A  similar  permit 
for  the  removal  of  foreign  wine,  may  also  be  granted  to  any  per- 
son, though  not  a  dealer  or  seller,  upon  the  person  or  his  known 
servant,  proving  to  the  satisfiiction  of  the  commission^  or  the 
collector  or  supervisor  of  the  district,  that  the  duties  have  been 
paid,  and  on  a  pn^r  request  note  being  ddivered  to  the 
officer  (9).  A  dealer  in  wine  is  not  entitled  to  a  permit  to 
remove  it  when  sold  if  the  wine  was  laid  in  before  he  obtained 
his  licence  (S).  And  a  person  who  intends  to  become  a  dealer 
in  foreign  wine>  must  take  out  his  licence  and  make  an  entry  of 
bis  warehouse  before  he  lays  in  his  stock;  for  he  beccmMs  a 
dealer  within  the  meaning  of  the  statute  on  buying  the  first 
parcel  of  wine  with  iutent  to  make  sale  of  it  again  (4).  A  per- 
mit for  removing  wine  from  one  place  to  another,  und^  the 
Stat  26  Geo.  3«  c.  59.  dated  nine  o'clock  in  the  morning  of  one 
day,  and  giving  the  party  on^  hour  for  removing  it  out  of  the 
stock  of  the  vendor,  and  two  days  more  for  delivering  it  to 
the  purchaser,  expires  at  ten  o'clock  in  the  morning  of  the 
second  day  after  it  is  granted  (5).  And  a  judgment  of  con- 
demnation before  the  conmiissioners  of  excise,  on  an  information 
against  a  person  receiving  tea  without  a  permit,  has  been  hdd 
to  be  conclusive  evidence  of  the  forfeiture,  so  as  to  preclude  the 
person  who  sent  it  from  maintaining  an  action  of  trover  againit 
the  seizing  officer  (6).     It  seems  that  the  court  of  lung's  bench 


(1)  26  Geo.  3.  c.  59.  s.  30.  as  sionera  of  Excise,  2T.R.  381. 
to  wholesale  dealers  ;  and  42  G.3.         (4)  Id.  ibid. 

c.  93.  8.  6.  ss  to  others  ;  and  see        (5)  Cooke  v.  Sholl,  5  T.  R.  255. 

Uuie,   855.  ;   and  see  what  the  on   trover  against  scisiog  officer, 

request  note  is  to  specify,  a.  31. ;  There  had  l^en  judgment  of  tc- 

and  forfeiture, and  seizure,  8.  32.  quittal  in  exchequer  on  the  iofor^ 

(2)  26  Geo.  3.  c.  59.  s.  33.  mation  f<)r  condemnation,  which 
Toussaint  v.  Barbon.  1  Taunt,  and  Lord  Kenyon  at  Hnit  thought  odd- 
Brod.  5.;  and  see  as  to  forfeiture  of  elusive  (sed  quere) ;  but  the  only 
wine,  and  treble  value ;  and  how  point  saved  was  on  the  coostnic- 
to  save  forfeiture  on  proof  o(  re-  tion  of  the  pernoit.  See  next  noir. 
quest  note  delivered  m  time^  see  (6)  Roberts  v.  Fortune,  1 
8.  34  to  40,  and  40  to  45.  Harg.  L.  Tr.  468  n. ;  but  aeeHen- 

(3)  The  King  v.  the  Commis-  shaw  v.  Fleasance,   2  Bk.  Bcp- 
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will  allow  a  writ  of  mandamus  to  be  issued  to  compel  the  com-  il.  The  Ezcke 
missioners  to  grant  a  permit  if  they  have  improperly  refused  to  ^"^*** 
do  so(l).  The  commissioners  of  excise  provide  fir^es  or 
moulds  for  making  the  paper  used  for  permits,  with  the  words 
excise  office  visible  in  the  substance  of  it  (2) ;  it  is  a  capital 
felony  to  make  these  frames,  or  have  them  in  possession  without 
lawfid  excuse  (S),  and  heavy  penalties  are  imposed  by  several 
statutes  upon  counterfeiting,  altering,  or  misapplying  a  permit.(4) 

,  The  penalties  and  forfeitures  for  breaches  of  the  regulations  Thirdly,  oTcht 
connected  with  the  excise^  together  with  the  powers  of  seizure  and  fc^^jJ^^'R^. 
methods  of  prosecution,  have  been  in  part  considered  in  the  cor-  ^k»s,  &c.  (5) 
req>oiiding  divisions  of  the  laws  relating  to  the  customs ;  the 
regulations  of  the  customs  and  of  the  excise  duties  being,  very 
much  alike  in  these  respects  ^6).  And  there  is  also  an  infinite 
varie^  of  provisions  with  reference  to  particular  articles,  which 
are  now  in  force^  having  been  at  first  enacted  by  the  statutes 
which  ori^ally  imposed  the  duty,  and  ^ce  continued  down 
from  time  to  time  (?)•  As  a  general  provision,  it  is  observable^ 
that  all  goods,  in  respectof  which  adu^  of  excise  is  imposed^  aa 
well  as  all  materials,  preparations^  utensils,  and  vessels,  in  the 
custody  of  the  makers  or  manufacturers,  or  of  any  person  in  trust 
for  them,  are  liable  to  all  duties  in  arrear  from  them^  and  all 
fines  and  forfeitures  incurred  in  the  course  of  their  trade  in  re- 
spect of  goods  of  a  similar  nature  made  or  manufactured  by  thev, 
juid  may  be  levied  iipcm^ .  as  if  the  debtors  or  offimden  were  the 
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1178.    As  to  the  permit  on  the  any  case  where  above  Gibs,  wdght, 

removal  of  tea,  coffee,  chocolate,  10 Geo. I.e.  10. 8. 16.,  and  vanont 

&c«  see  10  Geo.  I.    clO.   s.  15.  other  statutes. 

21  Geo.  3.    c.  55.    s«  27.    &c.  *  (5)  See  division  of  the  subject, 

Huie,  1 18.    2  Highro.  461 .  ante,  818. 

(1)  The  King  v.  the  Commis*  (6)  Ante,  776  to  816.  aod  see 
sidnen  of  Excise,  2  T.  R.  38 1 .  42  Geo.  3.  c.  93.  8. 1 8. 

(2)  23  Geo  3.  c.  70.  8. 8. ;  and  (7)  See  ibese  sUitutes,  Bum  J. 
also  plates  with  marlos,  &c.  see  tit.  Excise  ;  Huie  on  Excise ;  and 
the  act.  as    to   the  particular  provisions, 

(3)  23  Geo.  3.  c.  70.  s.  9.  The  King  v.  Grimwood,  1  Price, 
52  Geo.  3.  c.  143.  s.  9.  369.,    supra,    tit.  Malt ;  and  The 

(4)  22  Geo.  3.  c.  ^6,  s.  26.  King  v.  Bond,  IB.  &  A.  390. 
23  Geo.  3.  c.  70.  8. 10.  51  Geo.  3.  as  to  the  construction  of  tha 
e.  123.  8. 13.  See  as  to  permits  clauses  of  reference,  and  the  in- 
in  general,  Huie,  355  to  360 :  conreniences  of  them.  The 
ana  as  to  permits  on  the  delivorj  59  Geo.  3.  c.  53.  iiicorporates  ihe 
Ivom  the  warehouse  of  coffee,  tea,  powers  of  the  12  Car.  2.  c.  4.  and 
er  cocoarhuts,  43  Geo.  3.  c.  29.  other  statutes,'  and  imposes  j£900 
s.  3. ;  and  the  removing  of  cofiee,  penalty  for  obstruaUng  officer. 
tiiy'oocoa-inits,  or  chocoIatCt  in 
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II.  TheEzriw    l^gal  proprieUn  (1).    A  paw«r  is  Jil«>  aonftyiad  <ni  4)«  oflkm 
^^**  to  enter  the  premifeB  of  penran  whp  d«al  ia  fropihle  iatkieB»l9 

take  AOCOontB  ood  gaug^  &c.  a«  widi  mfiect^o  beer  (2),  Uicb 
and  tiles  (8),  caadles  (i),  cyder  tqd  peny  (5),  ^^  (6),  jnwuif} 
of  pot-ash  (7),  hides  (8),  hops  (9),  lodt  (10)»  mead  and  wAng- 
lin(n]^paper(12),  sftlt(13V«yiu,caUoo«a,liaMa^ 
soap  {IS\  qpuito  (16),  sturcb  (17),  swffla(18)^  |Qb«ce9<19),fme* 
gsr  (30),  wine  (21),  end  wire*  (99) 

A  debt  due  to  the  ctowbi  canqMamded  of  pQst4ione  dakies 
UMMVBe  taz»  stage^oaph  dntjr,  and  o&er  awoseod  taxsBi  if  aoti 
dditof.snch4i.natBiees  will  entitle  the  debtor  to  the  baocitiif 
W  ^extant  in  .aid,  for  the  laeoveiy  of  it;  and  it  aecips  dist  i 
Btl«W  ivhoisaRanof  thejuUiire^jf  the4abt,  wovUnet^gnnta 
fiat;  or,  if  thMBgb  inadTerfience  he  shotdd,  the  orairt  aiH  Mtit 
iilids  in,  a  nbseqnfiBt  stage^  on  ibegrioiind  «f  JAs  kanag  bc« 


J 


1)  28  Geo«3.   c.  37.   s.  21.:    s.  2.    1  Gpo.  1.   s^ss.  2.  c.  3(. 
18  Geo.  2.   c.  26.   s.  8.    8. 17. 


42  0ao.3.  e.81,  S.8.    A«uib  ^  (13>  Jlft4aeo.8.cjtt*s.]&m 

Whiteliead,  6T,R.  436,    ,Ai^  125^,139*    57Cteo.3.jc.49.s.U 

838.  as  to  soap,  55  Creo.  3.  c  G6.  s.  9.  ^. 

<2)  12^  Car.  2.  e.'28.  s,  li9.  and  (14)  10  Ann.  c.  19.  s,  )S  tod 

C.24..S.33.      7Ai<ftW*^  6.30,  77. 

8.^2.    5Geo.^.  C.43.  s..23r  i(15)  10  Ann.   c.  M-   s,  11 

(3)  24  Geo.  3,  sess.  2.  c.  24.  1  ^  Geo.  3.  c.  52.  s.  9.  24  Geo.S. 
8.11.  8es8. 2.  c.  48.  8. 7.    10  Ann.  ell. 

(4)  8AiMUO.A.a«10L  IrlAaa,!.  i^AA.  M(3eo.3.  se88;2.  c.48. 
C.30.  S.24.    f4Gao.3.   seBs.  2.  8.11. 

ell.    8.7.    27  Geo.  3.   c.  31,  (16)  1,2 Car. 2. c 23. 8.1  9h<^ 

8.  20.    8  Ann.  c.  9.  a.  12.  c.  24.   a.  .33.  1  W.  &.M.  sen.  If 

(5)  12  Car.  2.  c  23.  s.  19.  and  c.  24.  s.  9.  26  G6Q..3.  clZ.  s.4 
c.  24.  8. 33.  7  &  8  W.  3.  c.  30.  and  35.  6  Gfo.  1.  c.  21,  h  1^* 
8.17.    4Geo.  1.  c.  3.  8. 11.  9  Geo.  2.  c  23>  s.  9. 

(6)  19  Gao.  2.  c.  12.  s,  9.  (17)  10  Ann.  g.  26.  ».  14  M 
si  Geo.  3.    c.  114.    a.  2.   26,  17. 

49  Geo.3.  c.  63.  s.  21 .  51  Geo.  3.  (1 8)  7  &  8  W.  3.  c,  30.  s.  Ih 

c.  69.  a.  1 1  and  38.  (19)  29  Geo.  3.  c.  68. 8.  ^1  to 

(7)  53  Geo.  3.  c.97.  8.15.  103.    30  Geo.  3.  c.  40.  s.  20, 21. 

(8)  9  Ann.  c.  11.  a,  17  and  16,  29  Qeo.  3,   c,  68.   s.  IM,  7i  ^• 

(9)  9  Ann,  c.  l2.  a.  15.  42  Geo.  3.  c.93.  8.18. 

(10)  12  Ann.  seaa.  1 .  c  3.  s.  4  (20)  7  &  8  W.  3,  c.  3P.  i- 1^- 
and  34,     4  Geo.  3.   c.  38.   a.  34.  58  Geo.  3.  d  65.  a.  10.            . 


12  Geo.  1.  c.  4.  8. 52.  (21)  26  Geo,  3.  c,  59»  s.  17V 

(11)  12Car.2.  c.23.p.l9,and  18.                                   ^  ^ 

c.  24.  9. 33.     7  &  8  W.  3,  c  30.  (22)  10  Ann.  c.  26.  ^  512.  ^ 

a.  17.  also  upon  thia  auliject,  S^/' 

02)    10  Ann.   c.   19.  8.  48.  tit.  E;Kciae.  HjAmoje  op  8i^ 

34Gep.3.  C.20.  8.18.    10  Ann.  and  Hnie  o»law?ia«i  Mpffi'^ 

c.  19.   a.  50.     56  Geo.  3.  c.  103.  milieu  of  d)e  mgf^^jm^ 


Ch.  13.]    the  Duties  of  Customs  and  Ej^dse,  Sgc,  847 

providently  issued,  without  requiring  the  defendant  to  plead  (!)•  H-  Jbe  Excise 
But  it  was  determined  in  the  court  of  e:(chequer,  that  a  common 
brewer,  indebted  to  the  crown  for  excise  duties,  b  entided  to  the 
benefit  of  an  extent  in  aid  (2).  And  a  paper  maker  whose  oo^ 
cupation  renders  him  liable  to  duties  of  excise  on  the  articles 
which  he  manufactures,  was  held  to  be  entided  to  an  extent  in 
aid,  although  he  gave  no  bond  to  the  crown  (S)«  But  a  recent 
statute  which  was  passed  to  regulate  the  issuing  of  extents  in  aid^ 
has  taken  away  from  debtors  of  this  description,  the  power  of 
resorting  to  the  prerogative  process.  (4) 


■«jk. 


(1)  The  Kine  in  aid  of  Hughes  infra. 

V.  Wilton,  2  Pnce,  368.  (3)  Rex  in  aid  of  Ma^nay  and 

(2)  The  King  in  aid  of  Hern  v,  others  v.  Williams,  3  Price,  75. ; 
Rippon,  &c.  2  Price,  398. ;    but  but  see  infra. 

see  as  to  surety  in  maltster's  bond,        (4)  b7  Geo.  3.  c.  1 1 7*  s.  4, 
Bex  r.  Sly,  2  Price,  157  ;  and  see 


CORRECTIONS  and  ADDITIONS. 


fJ^        ^^ 


•  »  '^vAi  ^, Tr     ^        •  m^ 


T$»  10.  loaart  in  fine  U.  •tor  wool  <ftnAfli,''  vmradt  «Mi<ii«|nI  not  Ift  be 

A  At  iMgiMUDg  «f  Km  l&  ipwit,  ««4  (iwtjr  ii %€QDlr%Ql  supnrvediiig  (ha 
law  of  nations,  therefore  "  2  Chalm.  Qpln.  345. 

44.  M  the  end  of  aote  2^  ad4  "^eiMl  see  IfwiotA  oim  of  Ihitei^  44p9j 

12,  13." 

45.  After  word  **  contrary^"  iaaert*  ^^  end  indeed  it  it  the  eNqnoe  of  n  drtni- 

tive  tnaty  of  peace,  thai  the  con&iiMSci^  and  ffUMiy  ieimamee  of 
the  contracting  powers  should  be  iffib^oed  on  its  tenner  footing.** 
2  Chalm.  Opin.  849. 

44.  AddtoBoteL^^aBtothedumJOBofatmitivseeMeaiott'sesaeoCIhitch 

ships,  12." 
49.  Add  to  i|ote  I.  <>  at  to  ships,  Chalm.  Oojn.  8  vgL  index.  TieelVM.*' 
48.  Add  to  note  1.  *'  And.  Hist.  Comm.  iooeXj  tit.  Cquiierfelor*  Consul.** 
§^  At  note  1.  addt  ^a  eonsul  of  a  neiiind  siete^  resident  in  enemy's  cQeqtry, 
and  carryinff  en  commeree  diem»  Such  commerce  is  iieUe  to  seizure  by 
the  adve^beliigeient,  Albretcht  r.  Suaimeii.  2  V«.  fc  B.  32$. 

46.  Add  to  note  S.  **  as  to  power  of  ceosul  to  eompel  a  merohent  to  accept  an 

office,  2  Chalm.  Opin.  294.'' 
IW.  lioie,  after  words  *^  consequent  apop  it."  insert,  ffBut  analurnl*kom 

subject  of  England,  naturalised  m  Ameriee.  ia  entitled  to  tmde  es  eu 

American  subject  to  the  Bast  Indies,  8T.R.  39,  43,  45.     See  also 

Reeves,  2  Ed.  328,  ^30.  37  Geo.  3.  c.97." 
15((.  Add  to  note  1.  <<  Sir  J.  ChUd,  47.*' 
158.  Add  to  note  1.    '*  expediency  of  allowing  export  of  our  own  coin.  Sir 

J.  Child  on  Trade^  47,  and  post  582.  and  59  Geo.  3.  c.  49." 
177.  Add  to  note  3.  ''ante  160.'' 

181.  At  line  30,  instead  of  «« 12  Car.  2.  c.  8.'*  read  «  18." 
203.  Add  to  note  2.  *'quiclcsilrer  is  also  the  produce  of  the  Austrian  dominions.*' 
21 1.  Add  to  note  2.  *'post  467»  Montesq.  Esp.  L.  B.  21.  c  17." 
327.  Line  18,  for  <« north"  read  «< northeast.*' 
368.  Bounty  on  pilchards,  note  6,  add,  **  as  to  bounties  on  them,  59  Geo.  3« 

c.  77." 
376.  Last  line,  insert,  <<The  Irish  fisheries  are  further  regulated  by  59  Geo.  3. 

c.  109.  •• 
380.  To  note  3.  add,  ''Evans  v. Richardson,  3  Meriv.  469." 
396.  As  to  hostile  residence  and  trading  add,  <*  Albretcht  ▼.  Sussman,  2  Ves, 

&  B.  323.^  Omealey  v,  Wilson,  1  Camp.  482.   Bromley  ▼.  Hesseltine, 

1  Camp.  75.  Tubbs  ▼•  Bendelack,  4  Esp.  R.  108.  3  Camp.  303." 
491.  Note  2  instead  of «'  2  East,"  read  <•  12  East." 
607.  Note  2.  instead  of  «  3  East,"  read  « 13  East." 
517.  In  note  4.  add,  <«59  Geo.  3.  c.  73."* 
522.  In  line  25.  instead  of '« legal,"  read  <<  illegal.** 
627.  Line  2.  the  statute  Slis.  is  repealed  by  59  Geo.  3.  e.  73. 

3  1 
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Page  560.  Lien  for  frdght  continues  when  in  East  India  Docks*  54  Geo.  3.  c.  228.  ( II. 
570.  As  to  importation  duties,  59  Geo.  3.  c.  15. 
582,  3.  The  exportation  of  ^old  and  silver  legalized  by  59  Geo.  3.  c.  49. 
689.  Additional  bounty  on  silk  manufactures  until  12th  July  1819,  by  59  Geo»3. 

c.112. 
591.  Note  2.  add,  '*  further  bounties  granted  59  Geo.  3.  c.  112.*' 
«595.  Note  1.  add,  <'as  to  importation  and  exportation  of  sugar  and  cofiee  sad 

other  articles  into  and  from  Bermuda,  59  Geo.  3.  c.  55." 
618.  The  treaty  with  Portugal,  and  the  convention  of  commerce  with  Americs 

were  confirmed  by  59  Geo.  3.  c.  54.  ^ 

622.  In  note  4.  *<  see  also  act  on  treaty,  59  Geo.  3.  c.  38.  59  Geo.  3.  c54.' 
660.  Note  3.  instead  of «  2  Hen  Bla.''  read  ««  1  Hen.  Bla." 
705.  Third  line  from  the  top,  instead  of  <*  higher,"  read  **  lower.** 
7U  &  7142,  Take  the  bottom  line  from  71 1»  and  place  it  at  bottom  of  712,  ind 

read  accordingly. 
.' '  ti2fX  But  foreign  fiquon  and  tobacco  derelict  or  wredced  are  now  lisUt  to 
the  importation  duties,  by  52  Geo.  3.  c.  159. 
713.  Note  1.  for  «<  Moore  244.**  read  <<  Moore  224.'* 
718.  Line  6.  from  bottom,  after  the  word  ^  discharged/*  insert  ^  uatiidiew 

duties  have  been  paid^** 
720.  Line  6.  '*  see  59  Geo.  3.  c.  52." 
72  K  Note  4.  *<  as  to  the  ascertainbg  of  the  tonnage  of  steara  vessels,  see  59  G.  3. 

c5.'* 
741.  Note  2.  add,  <*  and  now  by  stat.  59  Geo.  3.  c.  123.  the  report  b  Mmd  to 

be  amended.** 
747.  Line  8.  instead  of  **  and,**  read  «'  or  from  being.*'     Line  9.  msusd  of 

'*  flipped,**  read  **  transferred  to  another  vessel.*' 
770.  Note  2.  add, ''  as  to  jprevention  of  smuggling,  see  59  Geo.  3.  c.  121." 
783.  Note  4.  **  as  to  the  distribution  of  rewards  to  Excise  and  Custom  Oficos 

apprehending  smugglers,  see  59  Geo.  3.  c.  6.** 
817.  At  Note  4.  after  1819,  add, ''  and  59  Geo.  3.  c.32.  until  5th  July  IM.** 
•97.  At  Note  2. «'  see  abo  59  Geo.  3.  c.  104.  and  1 16.'* 
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U  sustainable  against  a  consul  for  false  imprisonment,  4S5. 

lies  against  consul  for  detaining  vessel  for  fees,  72«— <-(See  **  JPto/*) 

sustainable  here  on  contract  contrary  to  revenue  laws  of  another  stat<^  82. 7M* 

alien  may  support  action  for  injuries  done  to  his  real  property,  162. 

if  alien  enemy,  when  taken  away  or  suspended,  378.  *382. 

if  British  subject  residing  in  enemy's  land,  how  far  taken  away  or  suspendady 

378.  382.  396,  7,  8,  and  Addenda,  849. 
lies  on  a  policy  of  insurance,  where  voyage  licensed  by  the  king,  507- 
but  such  action  cannot  be  in  alien's  name,  507*  ^  '^' 

it  is  otherwise  if  he  is  residing;  here,  507. 

lies  by  author  against  any  person  importing  his  work  without  his  consent,  538* 
does  not  lie  for  loss  of  warehoused  goods  by  tire,  557. — (See  **  PFarehoutihg.'*) 
will  not  lie  against  dock  company  for  delivering  goods  to  original  owner  if  no 

notice  of  transfer  given,  567. 
lies  against  dock  company  for  negligence  in  unloading  goods,  567. 
sustainable  against  them  for  negligence  of  their  workmen,  though  they  derive 

no  profit  from  the  labour,  567* 
by  or  against  dock  companies,  how  to  be  prosecuted,  568. 
when  notice  necessary  to  be  given,  568. 
if  tender  of  satisfaction  is  made,  none  sustainable,  568. 
when  limited  to  three  months,  568. 

ffeneral  issue  may  be  pleaded  and  special  matter  given  in  evidence,  568. 
if  no  notice  given;  jury  niu<t  give  verdict  for  defendant,  568. 
foifrteen  days  notice  of,  must  be  given  to  treasurer  of  West  India  Docks,  569. 
doubtiul  whether  this  extends  to  actions  of  assumpsit^  569. 
what  is  Mifficient  notice  within  the  act,  569. 

lies  against  officer  of. customs  for  not  gnnting  certificate  for  bounty,  614. 
lies  aeainst  commissioners  of  excise  for  not  paying  drawback,  614. 
does  not  lie  against  otiicer  for  moixey  paid  to  him,  after  he  has  paid  it  over  to 

his  superior,  614,  5. 
for  injuries  done  in  the  colonies. — (See  •'  Colony,*')  ,     ^ 

local  in  their  nature,  when  not  sustainable  here,  648. 

but  acticm  for  transitory  injuries  done  there,  is  sustainable  here  in  England,  649. 
none  sustainable  against  supreme  authority  of  the  state,  for  act  d(>ue'servitio 

juris  ordine,  649. 
bow  to  proceed  in  such  cases,  649. 

will  lie  in  England  for  debts  or  contracts  made  in  foreign  parts  649. 
actions  or  Judgment 'entered  up  in  colonies  bow  far  sustainable  herd,  65).— 
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ACTION.*— (cofi^ii€(l.) 

lies  asainst  revenue  officer,  for  refusing  to  make  wmrraat  to  delhrer  goods,  in 

order  to  make  Port  entry,  746.— (See  ^'  Port  Entrf.*') 
none  lies  against  officer  for  opening  packages  after  reports,  748. 
lies  for  false  information,  where  house  is  searched  for  uncustomed  goods*  780. 
lies  against  a  persion,  bj  whose  misoonduat  goods  or  vesseb  are  foileiljed  to 

recover  damages,  786. 
of  trover  lies  against  officer  ^f  rtffibue;  mko  ilfiies  ifkods  unlawfully,  792. 
fiea  i^in^t  officer  for  entering  house  to  search  without  presence  ot  officer  in 

case  where  it  b  required,  792. 
asainKt  revenue  officers  for  illegal  proceedings,  802.— -(See  "  Officer/*) 
Of  the  costs  in  such  actions,  808.  8l0  ^(See  **  Cosli.'*) 
as  to  the  limiution  of  such  actions,  808.-'(See  '«  Umitatum.*') 
as  to  the  venue  in  such  actions,  809. — (See  **  Femte/*) 
as  to  pleading  general  issue,  809.— (See  **  General  Issue,*'  **  Endeueer} 
as  to  the  evidence,  809.— (See  "  Evidence.**) 
by  levenue  officers  against  hundred,  816. — (See  **  Hmndred.'*) 

ADMIRAL, 

where  forfeiture  of  faods  ea  importalieiil,  deddred  iff  vet  ef  fafMniilaii,  ftdasi- 

ral  cannot  ieiae,  537. 
thus  where  enemies  goods  eome  into  ft>rt,  and  aelMd  by  udmind,  Mi  itfteHMfeds 

by  revenue  officer,  prtihibid6n  livQKt,  537* 
same  where  goods  #fette  ek|^rttedwttbe«t  dutjrpaidi  %beBUte  flwaaiy  tM  Mere 

sailed  by  admiral,  ftrohibition  ivdnt,  '^7* 


ADMIRALTY,  COURT  OR 

if  law  of  nations  violated  by  fBfegal  walie  bf  lim^drtyv  iMr  iMa  eofti%  Ivill 

interfere,  37,  8. 
iffiuat  give  hidgeroebt  wsoofdiriff  to  xnMakmtj  faw,  vnlan  nhsns  Mttnfairt  or 

eitended  by  paKlcular  treaties,  44.— (See  **  fVMy.^O 
reasons  why  cstiibKab^d  in  the  cniiOiWIes,  1235. 

AFFIDAVIT,  ......  ^ 

none  required  oh  lanfliBg  ot  jjobds  destrdbd  to  Be  v^arehbuaed,  ^&0. 
requisites  of,  to  prove  a  debt  due  to  a  pef:^  reiidiog  liere,  IrolAs  another  in  the 

Colonies,  650. 
on  part  of  defendant,  to  obtain  ifaandanrus  to  examihe  witnesses  abroad,  Inust 

set  forth  special  grounds,  657* — (^ee  **  XfdfdaiMU.'*) 

AFRICA.     (See  «•  Great  BrUrnn,*'  "  ^pe  Fmiiierre,'*  •'  Sierra  LeoneJ') 

the  regulations  27  Geo.  3.  c.  19.  sect.  ll.  regardfaiff  AiUcan  Roods  fion 
Gibralur,  19&.  ^     "»  B 

certificate  on  importation  thereof,  1^9. 

in  what  ships  the  impSdrtiation  must  be.  If^d. 

these  provisions  only  extend  to  goods,  ttie  pnxlui^on  of  Hie  dombieBfe  of 

IKorocco,  199« 
that  they  must  not liesouthwaiti  oftfc^ndore,  l9^« 
any  sort  of  corn*  &c*  may  t>e  export^  from  ports  north  of  Itbe  ^sb<>  of  north 

latitude  on  coast  of,  to  the  Ccionies,  224. 
license  for  exporting  si«ar,  Ihc.  to  ai^  'ports  .granted  on  eoBcktien  tR>  iBBfort 

com  and  grain,  224, 5. 

iiSfelCAN  CCWftPXWT, 

early  history  of  its  establishment,  682,  3. 

several  companies  were  e8tablishe4»hi4  respectively  abaadonecl,  ^83. 
a  gew  r^l^ted  oBe  established  23  Geo.  2.  c.  3  L,  t\is  act  kid  the  Mde 
alibost  entirely  open,  6^3. 


mmOL  TO  VR£  VimST  VOLUBOE.  84t 

AFRICAN  COMPANY.— (cofi/miicd.) 

aQ  p«nont  trading  io  certain   places  in  Africa,  were  niembers  of  tk^  new 
G6mpany,  €83. 

the  fort8,  castles,  he.  of  the  old  company,  vested  in  them,  686* 

new  company  not  allowed  to  trade  Jcnntty,  684* 

nor  to  have  a  joint  stock,  or  take  up  modey  on  their  common  seal»  684. 

uses  to  which  the  forts  and  warehouses  were  to  be  applied,  684. 

compensation  to  the  ol|l  company  for  their  forts,  &c.,  684* 

the  old  company  absolutely  annulled  Anrtl  1752,  684. 

power  of  the  new  company  to  raise  military  forces*  &c.,  684. 

to  inflict  punishnvent,  and  erect  courts  of  Judica- 
ture, 685. 

the  last  act  28  Geo.  8.  o.  66.  vests  James*  Fort  in  the  company,  685. 

slave  trade  instituted,  a  principal  branch  of  their  commerce,  686  —(See  **  Sla»e 
'Trade  J') 

AGENT, 

d^y  of  ^  fiQififfi^cij^  WOit  tff  f^Wil»  W-— /[«/?c  f  C<mtul.") 

]^}^er^  r^idencie  by  f^^t  'm  enen^y's  l^^  will  g^v^  hostile  character,  404.  405. 

—(See  •.'  Hoffilf  tl^nrflfitffrf'*     "  Ue^^f" 
jf  a  u/^/iff^l  pAftn^r,  m^e  JiifP^f  tb(e  ag^t  of  the  belligerent  partner,  neutrals 

property  may  be  seized,  441. 
^j<cei)ffs  to  import  matted  to,  J^  gpqflt  tl\pug|i  (le  turn  out  afterwards  to  be 

only  the  agent  of  party  really  inm:^sted,  504. 
of  real  owner  ^f  b^iifitv  pr  dr9wt)fdc  g9Q4**  <WQ9(  ^^  ^^*  o<^^^  requured, 

p08.' 
this  does  not  ext^^  to  ^§jfg^  of  corpon^p^,  .$()9« 

b  what  other  cases  boy^ty  pr  jjrf^Hr(^^<4p  j«gul«tji(t^  PmbfiMflVifSfflSh  ^^* 
Wkt^  ^^  i.^  ^S^^^  ^^^  ^*^^  40f  .6(Jl9' 
now  allowed  to  bid  at  an  auction,  91.i9.~-(S)^  .V  4¥(^i^^*} 

AGRICULTURE.- (See  *•  dmrnfrcfii-    *«  Lq^fmJ') 
fopoMma^P^vit  of,  enc;^^eas4^  populiifjpp,  } . 
efifect  of  (Commerce  and  manuf§ctii|'/is  oja,  f ,  ^* 
preferably;  to  manufactures,  ^id  w]^y,  9*  19'  H* 
every  thiti^  in  a. state .shouii^  ^  com^wif^  t9»  ^9' 
most  pro6table  employpi^^nt  for  qt^aj>  12.  19> 
but  it  would  not  be  b<9v^ci^  to  t)^  $^9  if  ^v(^  jpg^'fi  fsaa^  ^g^  ip  em* 

ployed,  and  why,  15,  ^fi.  If 4 
this  inconvenience  is  wp.ti^|bi(i  .tp  tfi§  plhpr  ))myQh^  s4  flDUfqa^Hq^  1 7. 

ALDBRNEY, 

trade  of  this  couqtrv  ^yith,  conjsijder^  as  gart  of  the  coasting  trade,  175  -» 

I3pe  ^*  Coq^Ue.'^) '^    

as  to  manning  of  British  vessels  fishing  on  qQjists  of,^73.— ^|^  **  FUhenu/^ 
as  to  the  importation  pf  wine  from,  70(^. — (5ee  ''*  ^^ifc^.'*) 
offi^ces  compf^^tted  in,  to  |i>e  tried  there,  813.  ""'     ' 

ALIEN,— (See  ««  ArHficers  Fore^^"  «'  Mercfi^ni  S^rfnieTf*'  «  ?9¥^/*  **  Demxa* 
ft'on,"  and    * NaturiO^zatfon:*  «•  Ipar,*' jfec^  *     '         *    r-/ 
general  outUne  of  the  Unf  feUUinf  io  a^fni  ui  ^me  of  wace, 

distinctioi\s  between  the  commercial  rights  of  S4pj^t8  and  |^€jps»  108. 
natural-born  subject,  who  is  such,  and  who  not,  lOSto^I^O?  " 
"^    genenil  rule,   119. 
denixation  dehned,  and  how  constituted.  120  to  123. 

commercial  and  other  rights  of  a  denizen.  120  to  123. 
naturalization  defined,  aqd  ^ow  constitute^,  123  to  I3n'^ 

commercial  and  other  rignts  of  a  person  natuniiMd,  123  to  131. 

3  I  3 
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ALIEN.— (conttniMd.) 

general  outline  of  the  law  rehUmg  to  aUens  in  time  of  peace,'^ (continued,)  . 

concise  historical  view  of  the  regulations  affecting  aliens  in  their  com- 
merce, &c,  131  to  140. 
practical  view  of  the  existing  reffulations  affecting  aliens,  140. 
1.  as  to  his  residence,  uahuity  to  search,  &c. 

1.  with  respept  to  alien  tnukrs  themselves,  140. 

2.  with  relation   to  the  alien    apprentices,  joumeymeD»  and 

servants,  140. 

3.  as  to  the  regulations  of  alien  merchants  trafficking  with  others,  145. 

1.  the  description  of  persons  with  whom  alien  mierchants  mnj 

traffic,  145. 

2.  the  time  within  which  his  commercial  transactions  moat  be 

closed,  146. 

3.  the  places  where  he  may  exercise  his  occupation,  146. 

4.  the  description  of  goods,  or  the  employment  he  may  deal 

in,  148.  I 

1.  what  goods  he  cannot  deal  in  within  the  realm,  148. 

2.  what  goods  he  cannot   export,  or  in  what  occupa- 

tions he  cannot  be  concerned,  150. 

3.  in  what  goods  part  of  alien's  capital  must  be  in- 

vested, 152. 

4.  whtft  ffoods   may  be  sold    by  him,  wholesale  or 

retail,  159. 

5.  the  extra  duties  to  which  aliens  were  subject,  160. 
3*  what  interest  in  real  property  an  alien  may  acquire,  162. 

4.  protections  to  aliens  and  their  property.  1 67,  8. 
moff  particular  subdivisions  and  miscellaneous  points, 

lung  cannot  impart  inheritable  blood  to  an  alien  by  granting  letters  of 
denization,  121. — (See  **  Denizen/*) 

cannot  take  land  by  purchase  or  devise,  121. 

reasons  why  not,  121.— (See  ••  Land.") 

rights  of  an  alien  become  naturalized,  124. — (See  "  Naturalized  Subject") 

general  naturalizing  acts  for  aliens,  125.  ' 

employed  in  southern  whale  fishery,  when  become  naturalized,  125. 

protestaut,  serving  in  royal  American  regiment,  125. 

whilst  in  a  foreign  state,  ow^  allegiance  to  that  state,  129. 
tofioife  history  of  commercial  regulations  affecting  aUens. 

the  common  law  jealous  of  foreigners,  131. 

in  early  periods  could  not  reside  in  England,  131. 

except  by  special  warrant,  131. 

obliged  to  employ  their  landlords  to  buy  and  sell  for  them,  131. 

and  might  be  arrested  for  another  alien's  debt,  131.  134. 

merchants  could  not  sojourn  in  the  land  beyond  40  day^  131 « — (Sea 
•*  Merchant  Stranger.*') 

may  at  this  day  be  sent  home  at  king's  will,  131 . 

relaxations  made  in  favour  of  commerce,  132. — (See  ** Skipping"  " Qnih 
merce.**  "  Merchant  Stranger.**) 

enabled  to  recover  their  debts  summarily,  134. 

may  hire  houses  and  dispose  of  their  good5,  134/ 

may  remove  their  goods  in  time  of  war,  134. 

enactment  of  27  £dw.3.  st.  2.  c.  17.  respecting,  134, 5. 

a  court  to  trv  mercantile  causes,  composed  partly  of  foreigners,  was  esta- 
blished hj  36  Edw.3.,  135. 

further  confirmation  of  their  privileges,  135. 

privileges  abridged,  136. 

the  history  of  their  abridgment,  136,  7.    ' 


INOSX    TO   THE   FUST   VOLUME.  '  ^SJY 

ALIEN.— (conimtied.) 

ooncme  history  of  commercial  regulationi  r&pecting  atieni,^*(amtitwod.) 
cotisequeucea  of  tdese  impolitic  abridgments,  ld7>  8. 
policy  of  Elizabeth  and  James  I.  respecting  aliens,  138,  9. 
their  abridgments  removed  by  subsequent  statutes,   139. 
practical  view  of  regulations  respecting  aliens, 
first,  as  to  their  residence  here^  and  thevr  apprentices  and  workmen^  140. 
artificers  to  pay  same  charges  as  ling's  subjects  in  same  trade,  142.— (See 

"  Artificer:*) 
children  of  alien  cannot  be  traders,  143. 
police  rmilations  for  residence  of  aliens,  143. 
a  nation  has  jurisdiction  over  aliens  residing  in  her  state,  79.    1 
forfeits  property  and  right  of  action*  if  concerned  in  prohibited  trade,  8K 

— (See  *•  Commerce") 
the  seizing  of  such  property  is  just,  '81. '  ' 
if  alien  sell  goods  to  British  subject,  and  assist  him  in  smuggling  same^ 

he  cannot  recover  price,  82. 
otherwise  where  he  is  not  concerned  in  attempt  to  smuggle,  82. 
may  be  proceeded  agsnnst  for  breach  of  the  revenue  laws  of  a  state,  82.  64. 

— (See '*  ileueiiiitf.") 
may  be  excluded  from  fishing  by  right  of  dominion  over  sea,  102, 3.-— (See 
-  "  Portr) 

aliens  not  entitled  to  same  privileges  as  natural-born  subjects,  108. 
who  are  naturai*born  subjects  of  the  Crown  of  England,  109. 
who  are  aliens  born,  109. 

children  of  aliens,  born  here,  are  natural-bbm  subjects,  109.  * 
principle  on  which  the  rule  proceeds,  109. 
what  IS  to  be  understood  by  king's  protection,  or  allegiance,  110.-— (See 

"AUegiance."  '*  Subject.") 
who  are  natural-born  subjects,  110. 
by  common  law,  1 10  to  114. 
who    declared    natural-bom    subjects   by  statute,    114  to  120. —  (See 

'*SuhjecL") 
artificer  teaching  his  trade  abroad  to  be  deemed  an  alien,  117. 
alien  duty  repeiued,  117. 
if  mother  a  naturai-boru  subject,  and  father  an  alien,  the  issue  born  abroad 

are  aliens,  118. 
natives  of  a  state,  born  after  annexation  to  England,  are  not  aliens, 

119. 
summary  of  law  in  regard  tp  aliens  and  subjects,  119. 
the  above  to  be  considered  as  applicable  only  to  king,  as  king  of  Great 

Briuin,  118. 
does  not  extend  to  him  as  elector  of  Hanover,  1 18. 
last  act  establishing  police  regulations  for,  143.  ' 

prorision  of  the  act,  143,  4. 

King,  by  proclamation,  may  order  them  to  depart  the  realm,  144. 
in  case  of  refusal,  be  may  be  arrested,  144. 
to  be  reported  on  their  arrival  here,  144. — (See  *'  Master,")       ' 
must  likewise  report  himself,  and  his  designation,  144. 
if  he  omits,  he  may  be  sent  back  again  or  imprisoned,  144. 
other  duties  of  alien  in  coming  into  the  kingdom,  144. 
regulations    respecting  the   apprentices,  joume^^men,   and  servants  of 
.    aliens,  144. 
secondly,  regttlations  as  to  aliens  traffic  with  others* 

1.  with  whom  alien  may  trade,  146. 

2.  the  time  within  which  his  commercial  transactions  must  be  Degociated, 

146. 
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pra^tkul  view  <>/  tBgiAatnmM  vttfL^m^  Maeiig.*-(owfi— irf.) 
$econdlyt  regtitaHont  m  io  Mem  irtfgic  vUk  oikgn.' 

3.  theplaicta  wl^re  hit  is  fseraiicted  to  traffio^  14^ 

au  mlien  ««nMit  be  m  urnKkmai  orteftor  {■'phmtilieaB,  14^.  152. 212. 

4.  the  descriptiou  of  goods  te  mm  -mt^  «r  OMlranent  ke  ate  be  aqg%r4 

IQ.  148.  L5£. 

1.  wkat  goods  Iw  easy  sell  witkki  jresbn,  t4S. 

2.  what  goods  he  may  export,  150. 

3.  in  what  goods  he  must  smnest  fmn  e£  iiis  <^tsl,  i4B. 

4.  what  goods  he  jdhjt  kU  ^irhoksKfte  or  retiU»  IM. 

5.  tM  deties  peyatble  by  alien  or  ileniien,  1*60. 

^aimltageii  resftning  «q»  froiniieiBg^iiipioyed  innbe  Mwait^  161. — (See 

"  Fishery.") 
when  he  may  be  considered  sb«  Britisk  iwinsr,  161. 
^ben  alien  may  import  ^ps*  taolde,  Bdc.  16K 
thirdbit  what  interest  in  real  property  tm  tttkn  way  iicijfiwfi^  162. 
Md 'property  defined*  I62. 
tiof^neral  eannot  be  boidBn  by  aUea,  Itf . 
he  may  take  land  by  purchase*  though  he  camot  kold  ii»  162. 
MijiMt,  162. 

ao  if  he  purchase  land  and  dic»  162. 
kowandwhenit  veslsintke4dag,  i€e. 
uM  wkick  he  h  aenedi  wad  may  Mmg  Mdetos  ibr  kijiiihs^dope  to  it* 

162. 
but  tie  cannot  take  it  by  desoeot*  IfS. 
or  by  any  other  right  by  «act  of  knr*  K2. 
daonot  inherit  et  common  law*  1^. 
nor  by  statute,  except  marie  denizeiis  or  iiaHilnH^idi  162* 
Lord  Hale's  judffnient  in  refdre Ace  to  tkn  obmi*  [L68« 
as  to  dower  by  alien  widow*  US^ 
cannot.bei  teiunt  by  tki  c«MAy*  andwkynoi,  16&. 
tenancy  by  tke  curtesy  defined*  1 63.' 
geniiSaiffiue  of  knrin  thkrespeot*  IM. 
reasons  why  aliens  in  general  are  ezcludell,  164. 
femiAMift  TTSt^i^iMii  a^idsdrlo*  and  rtetrmnie  flt^osed-mi  ■Kiw  lusithdr  firth 
petty  by  our  law,  1 67 . 8. 
>«lien  friend*  resident  ken*  '««b|eetto  nnmcipid  law*  167- 
ke  may  sue  for  an  injury  done  him,  167. 
he  may  be  exeCMor  or-adminiatrBtDr,  )67. 
trewject  to  and  have  the  adfantages  dt  the  baekmptrbfie*  .167. 
property  of  alien  resident  abroad*  in  the  public  fiMils,  eift|iedt  to  the  court 

of  chancei^*  1 67*  %* 
how  kis  property  is  iistribvfesd'Wbenrhe'dieB  abimi,  liiS. 
'   kow  far  restrained  from  becoming  part  o«iftaerin4kat1ik  veaeeh*  85&  ^ 
eeaploved  in  tke  'mitfaeni  ftfhalerfiskeiry,  ko^  to  ^gam  'Ike  fdrileges  of 

Briush  subjects,  346*  7— -^See  *•  ^hmU  RAe^^) 
bringii%  their  rtseds -ioll)  iiis  '00«nSfy  for ^e  wbdlittg  #oy^|e*  646,  !• 
importation  oF  oil,  pnineb  of 'nmne'eniiiitb*  'M7. 
bond  m  this  ease,  347. 
contract  with  M^ama  fmkattf,  how  ibr  <irotd  isr  ^olkeMse*  ML»  2.— (Ses 

^^emtmtt:*  ^WkrJ*) 
ckoses  in  action  and  contracts  of  alien  enemy*  hMw  £»talikcted  daring 

war,  424*  o06*  7.— (See  <<  K^tmttmL'^ 
subject  to  the  alien  acts*  mi^coaiemilDtfiettigdMiswitearpsssport, 

'^0.,  4Si2.^(Bee  «  AnprneL't) 
otherwise  if  an  alien  enemy,  492. 


ALIEN«— (coii<imi€d.) 

proc^icoZ  vieip  of  reguhiunu  re^^t^^mg  «HiMk«^(«»iiMH«L) 

fourthbt,  proteclioa  affwrded  tOy  and  tatraintt  reipecting  aliefu  and  their  pro- 
perty 6y  our  law,   -  {c<mHnm$lk) 
■My  be  iousrettteil  in  a  paiiie|r  of  iasixkinci^  Mding  uMkr  Uuf's  Ibense^ 

without  vitiating  it»  607. 
hMt  l>e  ciaiDOt  aiKB  iMi  it  in  lMg.»wii  twMtte,  ndm$  lt»  ii  wriimt  hf»  507. 
of  his  trade  to  the  East  Indies,  672.— (See  '•  East  India.*') 


ALIEN  ENEMY.— (See  "  fTar,''  ^'HostUe  Character,"^  -Cwftwi,"  *'Jttim,"  |tc. 

ALLE61ANCE,^(8et'««  Skl^'m*'  <•  jMch,^  ••  iTtflliMtiMi  Mfee^.") 
roeaoiDg  of  this  term  ^^cMMl^  IIO4 

observations  on  th^  w&fd^  aS  uMd  «i  lliie  atik.  7  4taa.  e.  t.  lU,  6. 
this  woi^  Airttwr  mpliiaeri  ^  iMU  4  Ma.  €.  «.  84.  1 M. 
how  far  nuturalized  subjects  bound  in  their  allegiance  to  their  own  natural 

state.  129. 
nemo  p^m^  eiNM  f  «tHMb>  1 W. 
cannot  be  thrown  oflf  by  any  act  of  the  Mb^eoi^  Mkt. 
nAOt  4f  Aiftt^  MMionM,  ii<ia  MriB  «iiii4tolcd  -^%igll  UtilMn,  Ii29» 
local  allegiHUce  defined,  130. 
natural  allegiance  defined,  IM. 

alien  on  taking  (lath  40f,  "iifiea  lite  llMy  •Mty  M IMle in  ecAo^    IM. 
how  far  it  maKes  a  temporary  or  permanent  dien  ebemy,  M4.<-H^5ee  **  Aiemy«*') 

ALLY,— (See  ••  M^at/*  •«  Commerce/*  "  JElbflifc  CiarM^.*') 
how  £ir  illegal  for  an  allgr  to  toMJe  with  Adeny,  393. 

same  ruie  m^lies  as  in  case  of  British  sut^aet*  -diSS* 

^principle  011  which  rule  founded,  383. 

cases  where  it  has  been  applied,  383. 

ixnt  where  British  «iikject  reaidea  in  4MBiitcal  «Me>  Jha  4Xi9f  canf  w  |i  ^nde 
with  enemy,  383. 

jielaxattQns  admitted*  where  one  sta^  only  is  at  «nnv  383. 

attempts  to  ehide  rule  unavailing^,  384. — (See  **-  Commerce,'*) 
oug^t  to  attempt  the  recapture  of  his  friend's  property,  429. — (See  '^  Recapture,*') 
neutral  may  not  ttrade  between  enemies  GDuntiyiaQaAhe.odony  of  Jkia  id^*  478. 
as  40  lioQuses  to  trade  durk^g  wac»|granted  h^r9»nU(ff  50i6y^»^(3ae^<  ^tAeme.'*) 

AMALPHI,— (See  **  Customary  lav>:*) 

comiriercial  code  compiled  by  iihe  pedple  toF,  98»  V* 
principally  collected  from  the  Rhodian  law,  96. 

AinMS]a>Qll/-^Sfl»  «•  JCmmVS) 
may  annul  a  treaty,  46. 
in  event  of  his  nation  xt^actiog  paaaao  get  lia laoiaanU  JB '^  malrniilipiiitinn 

for  another,  55. 
in  absence  of,  dfl^«id  feMf  iemmd  chdiaqoB  rf  wiaa^rtH^  ^. 
consul  has  not  the  same  privileges  as  an  ambassador,  70. 
the  children  of,  and  his  attendant,  bom  in  a  fofisigfe  laMlfl^  awiaaMwed  MMNd 

bom  subjects,  110. 
the  principle  *oci  wUA^hieMde  praaaed^  U(L 
from  a  foreign  court  could  not  come  into  England  without  license  and  safe 

conduct,  131. 
how  far  nor  ttfedfld  hj^HH.  VMdm.^  ci.  ffanwdling  jeaprnf itfiep  it  Aallioa 

by,  154. 
of  an  enemy,  at  neutral  courj|,5aaydnaBi«r  diipmebaa  (byMMral'iiWllto  49U 

—(See  "  Dispatch.") 
favoured  by  the  law  of  nations,  462. 
nay  grant  passport,  490««»*(Aae"'*Jl4MpNrt''^ 
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AMENDMENT, 

of  reports,  745.— (See  ••  Report  tmodrdi.") 

AMERICA,— (See  «'  United  StaUt  of  America:*) 

the  coDtioeat  and  ialands  of,  considered  as  one  place  by  custom  Imms^ 
207. 

and  there  is  no  distinction,  in  this  respect,  between  British  and  foreign  Ame- 
rica, 207. 

AMMUNITION, 

none  of  any  kind  can  be  imported  without  Idng^s  license*  529. 
ail  kinds  of,  may  be  imported  in  any  quantities,  544. 
may  be  imported  from  Ireland,  544. — (S^ee  "  StoreM^') 
exportation  of,  prohibited  by  proclamation  from  his  Majesty,  584. 

APPAREL, 

as  to  the  duties  on  wearing  apparel,  if  exported  or  imported*  710. 

none  in  general  demandable,  710. 

decision  shewing  the  point,  which  went  on  ground  that  it  was  not  to  be  ooa- 

sidered  merchandise,  711. 
letter  of  the  board  of  treasury  on  the  subject,  711. 
this  letter  allows  all  bamge  to  be  brought  in  duty  free*  711. 
except  Esst  India  articles,  711. 
but '  they  must  appear  to  have  been  worn,  and  not  made  up  on  purpose  for 

introduction  into  country,  711. 
if  this  dbes  not  appear,  they  are  liable  to  duty,  711* 
if  seised,  may  be  oe  fodged  in  king's  warehouses  for  six  months,  711* 
these  regulations  confined  to  cases  where  there  has  been  no  unlawful  attempt 

to  unship,  711. 
thus  silk  stockings,  handkerchiefs,  glores,  and  shoes,  have  been  admitted  at 

baggage,  711. 
it  must  be  reasonable,  and  according  to  rank  of  the  party  to  whom  the  baggsge 

belongs,  711. 

APPRENTICE, — (For  general  points  see  Indexet  of  next  FoZtimer.) 

no  foreign  artificer  could  take  any  but  the  king's  subjects  for,  144,  145.— (Set 

"  Jrtificer.'') 
and  can  have  only  two  alien  apprentices,  145. 
'      but  king's  subjects  may,  1 45. 

pewierer  can  have  no  alien  apprentices,  145. 

on  a  whaling  voyage  at  what  sge  he  must  be*  942.— (See  '*  WhdlB  Rtkuf."} 

how  far  they  are  free  from  impress,  344.  n.  1 .  348. 

whaler  not  baring,  not  entitled  to  premium,  351. 

conduct  of  them  regulated  •  351. 

what  sufficient  proof  of  one  being  on  board  of  a  whaler*  360*' 

ARMS,— (See  •*  Jmmunition.**) 

may  not  be  imported  without  king's  license,  529. 

cannot  be  exported  if  prohibited  by  king's  proclamation,  584. 

ARTIFICER,  ENGLISH,— (See  «•  JrHficer  Foreign  •') 

exercising  his  trade  abroad  is  to  be  deemed  an  alien*  117.  130. 

as  to  the  seduction  of  them  out  of  kingdom  to  foreign  parts,  580. 

illegal  to  seduce  them  to  quit  the  realm,  580.  •    * 

to  what  artificers  the  law  extends,  580,  81. 

punishment  and  forfeiture  for,  581. 

punishment  and  forfeiture  for 'a  second  ofteoe,  581.     . 
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ARTIFICER,  ENGLISH— (con/iniied.) 

contracting  with  them  for  that  purpose  illegal  and  punishable  in  the  same  waT» 

obl« 
and  extendi  to  calico,  cotton,  and  muslin  printers,  581. 
likewise  to  men  employed  in  iron  and  steel  manufactories,  581. 
and  indeed  may  be  said  to  be  general,  581. 
colliers  of  Scotland  included  in  the  prohibition,  581,  82. 
on  complaint  on  oath  that  a  person  is  seducing  one  to  quit  the  realm,  justice 

may  bind  him  to  the  sessions,  582. 
convicted  of  having  prepared  to  go,  may  be  compelled  to  give  Security  not  to 

go.  582. 
once  gone,  and  not  returning  on  warning  given,  is  to  be  deemed  an  alien,  582. 
by  whom  warning  to  be  givep,  582. 
six  months  allowed  to  return  after  warning  given,  582. 
what  disabilities  attach  on  him  if  he  then  retuses  to  return,  582. 
his  lands  and  goods  forfeited  to 'the  crown,  5^. 

ARTIFICER,  FOREIGN,--(See  "  Merchant  Stranger,''  «  JUen:') 
general  act  for  naturalizing,  15  Car.  2.  c.  15.,  124,  5. 
workers  in  gold  and  silver  to  live  in  open  streets,  141. 
provisions  of  17  Edw.  4.  c.  1.  and  14  &  15  Hen.  8.  c.  2.  regarding,  141. 
are  to  be  under  search  and  reformation  of  wardens  and  fellowships  of  handicraft 

in  London,  142. 
their  wares  are  to  be  marked  by  them,  142. 

if  officers  in  London  refuse  to  mark,  they  may  be  sold  without,  142. 
where  act  does  not  extend,  »142. 
the  marking  only  extends  to  joiners,  pouch-makers,  coopers,  and  blacksmiths, 

142. 
regulation  confirmed,  1 42. 

to  pay  same  chaises  as  king's  subject  in  same  trade,  beii^g  householders,  142. 
they  were  to  take  certain  oaths,  142. 
were  to  be  householders,.  142. 

in  some  ckses  to  make  search  with  the  wardens,  &c.,  142. 
cannot  have  any  but  king's  subjects  as  apprentices.   144,  5. 
nor  more  than  two  aliens  as  apprentices,  145. — (See  *'  Jlppreniin,**) 
pewterers  can  have  no  alien  apprentices,  145. 
may  not  be  pewterers,  150. 
may  not  exercise  any  handicraft,  149* 
may  not  make  cloth^  149. . 

indulgences  granted  to  merchant  strangers  does  not  extend  to  artificers,  165. 
provision  of  32  Hen.  8.  c.  16  regarding,  165. 
construction  put  on  that  act,  165. 
an  agreement  for  a  lease  was  however  good,  165,  6. 
how  statute  is  evaded  in  favour  of,  166. 
he  txkAY  claim  a  6ettlement  by  occupation  of  a  tenement  at  jf  10  per  annum 

rent,  166. 
he  may  take  a  lease  of  a  barn  or  a  stable,  1 66.  • 

the  general  enactment  of  21  Hen.  8.  c.  16.  considered  repealed  by  32  Hen.  8. 

c.  16..  166,  7. 
what  persons  are  to  be  considered  as  alien  artificers,  167. 
bakers,  brewers,  surgeons,  scriveners,  and  vintners  are  not  so,  167. 
case  on  the  subject,  167. 

ARREST,— (See  "  Customs  and  Excise.'") 
of  aliens  not  departiog  realm,  144.      , 

as  to  the  arrest  of  persons  found  unshipping  goods,  or  having  been  on  board  oi 
a  ship  liable  to  rortieiture,  776. 
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ABKEST.— (amlMtfcd.) 

what  forfeitiire  he  iacurt,  776. 

opinion  of  the  Uw  eAoen  on  l|ie  tubjeat*  77^1 797. 

officers  of 


araqr  mWI  iMipy>  er  wnriiMiy  eiisioiM,  or  cfctip  aNj  emrt  m^  penou 

and  seise  boat,  777, 
how  to  be  dealt  wiUi»  if  a  seaman  er^esiuiiigsnan,  777. 
upan  }udMS  waisiant  of  peiaoBa  ehaiged  wish  obatruating  aevenne  oAcew  when 

allowed,  814.— (See  <«  Ote^ncciuig.^) 

ARRiT, 

« iKifefenee  bsMveen*  and  « tre^tf ,  77* 

ASSIGNEE, 

of  a  Scotch  fiond  osa^  sue  hen  in  Us  •wd  -name,  €M. 
same  in  r^rd  to  assignees  of  Irish  judgments,  4)iO. 
of  bankrupt  here,  entitled  to  his  property  in  the  colonies^  660. 
when  a  creditor  obtains  ^meot  of  his  debt  from  ^aukrefM^  g^ods  ahvead,  is 
liable  to  refund  to  assignees,  661. — (See^'  B&nkrufieif.")'  ' 


ATTOIkNEr 

msqr  Ale  iaforraation  sit  any  time  for  a  forfeiture,  ?7'8. 

prosecutions  for  penalties,  &c.  under  revenue  acts  roust  i»e  hs  oaase  ef  or  by 

order  of  the  commissioners,  ^1.— {See  "  At^brmoiieR.^) 
same  in  regard  to  Mfvits  ef  appraisement,  601. 
Tenue  in  an  information  cannot  be  changed  without  4iis  eonaeot.  Mi. 

AUCTION, 

excise  duty  on,  818. 

by  what  acts  r^^ulttted,  €18. 

sale  of  a  bond  given  by  a  parish  to  seenre  sum  ef  money  en  their  raite^  ia  a  sale 

of  an  interest  in  land,  and  subject  to  lower  rate,  €1€,  ^* 
where  owner  of  estate,  4iuys  it,  an  allowance  of  duty  is  madeidm,  M^. 
what  necessary  to  <be  done  to  endtte  owner  to  (daim  aMawanoe  when  eatate  is 

bought  in'byiiis  sgent,  Si9. 
in  what  cases  notice  is  necessary  to  he  fiven,  «8i  9. 
where  it  is  unnecessary,  819. 
notice  must  be  delivered  to  auctioneer  befeie  4he  biddiw,  «i  «rder  to  aUm  the 

allowance,  619. 
oath  necessary  to  venfy  it,  €1*9. 

the  notice  must  be  produced 'by  aiaetionaer  at  6me  ofynasing  acoouBis,  €19. 
when  a  dispute  arises  as  to  qollusionin  relation  to  notion  praeff  Imb  en  the 

auctioneer,  820. 
and  if  unfair  practice  discovered,  no  ^lowaaee  ean4>eobamed,  M9. 
putting  up  property  to  «nctton  at  a  eertain  price,  and  then  wiltidiiiwiof  tefers 

another  bids,  no  auction  takes  place,  and  duty  would  not  be  fjue,  MO. 
but  this  \k9L%  been  doubted,  880. 
1>ut  where  agent  en^ed  to  sell  'by  private  contract  te  hg^hest  jipiHsri  after 

putting  up  to  auction,  the  duties  would  attach,  820. 
as  to  the  exemptions  from  operation  trf  the  duty,  €80. 
by  what  statutes  regulated,  820. 
relate  principally  to  first  sale  of  colonial  produce*  ^0. 
likewise  whtile  oil  fishery  produce,  820. 
goods  woven  in  Great  Britain,  820. 
41  Geo.  3.  c.  91.  s.  8.  to  provisions  on  first  sale,  611. 
*W^8eo.^.  e;66.  exemtHs  psoperty  sold  bv •court  ^<elfmceif,  ^21. 
likewise  property  sold  by  East  India  andtludaon  iBEay-comfiany^  4MN. 


Ml. 
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AUCTION.— (cofiHmicd.) 

lOtewi^  met  by  order  of  eoitiifiiirioMfe  of  euflH^nilo  aMi 

various  other  exemptioni,  821. 

does  not  extend  to  sitfte  utider  r  tonrtiiissidtl  c»f  baHkrapMr^  9Q\ « 

billaledfafeerihiDlebyalMBaKt  ttiiteiilortgig»ik«w«t^  { 

and  court  will  not  allow  proportion  of  duty  or  equity  Hf  r«deMl{Hloa>  121  • 

dHM  not  oxteod  to  kttitfg  of  tn)Bisao||iiit  6id»  by  daad^Oy  ,09l« 

tithes  are  coosiSered  within  the  meani^  of  this  mtti  821. 

Mdt  thntildtidn  i^  beM  detafld  i  iRfeiii||  of  iMm a«A  1^  «ftl. 

when  duties  of  auction  chargeable  dm  iu^oileiti  i§l« 

he  may  retain  them  against  his  employer^  8BL 

where  he  eiiniibt  reio9it  tbteii  biek,  821. 

of  the  Ucente  of  auctioneer,  SSli 

Inoit  be  tilEoii  out  by  him,  §00. 

and  must  mre  bond  with  sureii^  to  0»tPi»ii»  688. 

when  bond  broken,  the  whole  )Mah)r  is  doe,*  688. 

court  will  not  stay  proeei!diiig  on  om  to  pay  {imil|Ml«  kitlfeaty   and  c 

iviiLuwi  MMaviiy  828. 
notice,  catalogue,  and  a  dedaratioo  most  be  giren  b^  UoK  888. 
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AUSTRIA. 

late  tiMMf  \rilk>  M9t->^aM  "  TH»«0 


,U     •- 


AVERAGB,— (See  '*  Lots  Merchant:') 

in  all  questions  fMatlag  tb  IkW  tttdH^KiH,  fhe  p&i€^  82. 

bAogaoe» 

when  import  duties  not  payable  on  travelers*  weariog  apparel,   710. — (See 
da  fordgn  watchte  and  fowBog  pieces,  71&. — (See  "  tfdtchl^  **  timBng  Pkce.^ 

BALLAST,— (See  secood  Tolwne  iifdex,  iiUle  <'  BtdUut:') 

ships  of  the  American  United  States,  sent  to  Turks  JMand  for  aak^  Miist  go 

iiH  220 
ships  entering  in  ballast  only,  not  ohai|geible  with  toiMWge  dk8|b  788. 
report  of  ship  in  baUset  by  oieeter,  739. 
this  required  by  sut.  24  Geo.  3.  sess.2.  c.47.,  739. 
provision  of  the  statute,  739. 
penalty  in  case  of  omission,  739. 

BANKRUPTCY, 

alien  lire  iMbjeot  8o  imeiEnipt  kwe,  d#7. 

assignees  cannot  take  goods  transferred  before  bankruptcy  kf  iaNhMMfent  on 

dock  warrant,  566. 
and  this  though  no  Mih  wtqr  Mtt  b8ta  tMuie  in  the  4o8k  ^oifa^  886»*^See 

••  Tnmrfer:') 
>aerti8tete  t^btaiMd  in  fsfrign  ee«tttty>^  bar  be  sHHfi«a  ^m^  ht  IMm  there 

contracted,  654. 
but  fa«^  a  imr  to  eetfon  lbr«  dobftisiMfc  iM»,  £M. 
tfebignee  onder*fbi«ign  eoasnission  tuknsied  to  tu*  ea«•reo«1l^  8M» 
property  in  colonies  vests  in  assignees,  660. 
of  iwp^fter  of  inmehbused  goods,  aiierwai^  «8M«o  dk.,  erii  m(A  f8898«l  Ihim 

mym  expoitrag  tamft,  ooy . 
sales  under  commission,  if  not  liable  to  auction  duty,  821. 

quere  if  they  can  for  any  penalty,  834.*— (See  '*<^o(^*') 
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BBBR, 

•enable,  on  exporMion  of»  by  alieiw  be  mutt  import  eo  mocb  dapbond  and 

ftbaflbld  board,  152. 
bounties  on  lexportation  of  it,  595.— (See  *'  Bauntie»/') 

on  what  beer,  and  when  a  bounty  on  exportation  of  it  is  payable,  596. 
an)ount  of  it,  595. 

price  of  barley  at  port  of  exportation,  governs  the  allowance  of  it,  595. 
oath  required  in  these  cases,  595. 
drawbacks  allowed.by  excise  on  exportation  of,  600.— (See  "  DrmobaekJ') 
what  beer  or  ale  entitled  to  it,  600. 
amount  of  the  drawback,  600. 

regulations  necessary  to  observe  to  obtain  drawback,  600,  601. 
notice  must  be  given  to  exci^  600. 

payment  of  it  to  be  made  within  one  month  from  time  of  export.  600. 
oath  to  be  made  on  debenture,  601. 
t  before  whom  oath  to  be  made,  601. 
oath  when  eiporter  is  not  the  brewer,  601. 
none  allowed  on  quantity  that  it  is  necessary  for  ship  to  use  on  her 

voyage,  601. 
ibis  practice  ilUgal,  and  exporter    entitled  to  drawback  without 

deduction,  601,  602,  603. 
but  captain  [»  chargeable  with  duty  on  such  quantity,.  602,  3. 
■a  to  the  excise  duty  on  it,  822. 

stitutes  by  which  regulated,  822. 

provisions  to  preserve  beer  pure  construed  liberally,  822. 

druggist  selliog  drugs  to  brewer,  knowing  that  they  were  to  be  used  in 

beer,  cannot  recover,  822.  —  (See  "  Drug$") 
licence  in  case  of  retail  tsale,  837. — (See  **  Lictnce,**) 


BBLLIGERENTS,— (See  "  Commerce,"  •«  NeutraUy'*  "  Enemy,'*  "  Wir.*  "  ^itat.**) 
commeri'ial  intercourse  between  allies  and  enemy,  how  far  prohibited^  377  to 

392.— (See  "  Commerced) 
State  in  military  possestsion  of  one  of  belligerents,  when  its  subjects  are  not 

enemies  to  the  other,  394. 
right  of  capture  not  defeated  bv  transfers  in  transitu,  412. — (See  '*  Hos^ 

••  Characitr,**  "  Trantfers  in  transitu:*) 
of  the  detention,  seixure,  capture,  and  confiscation  of  property  by  beUigerents, 

413  to  437. 
commerce  of,  considered  legitimate  prise  of  war,  414. 
rights  of  war,  414.— (See  «•  IVar.*') 
doctrines  of  seixure  of  property  of,  condemned,  414. 
OD  what  account  seixure  may  be  made  by,  414. 
BO  right  to  seize  property  of  his  enemies,  that  was  in  hia  power  before  wtr 

declared,  414. 
eaTcept  they  stay  after  time  allowed  them  to  go,  414. 
time  must  be  extended,  where  difficulty  interposes,  415. 
as  to  embargoes  on  belligerents,  415.     (See  **  Embargo,**) 
effeet  of  the  law  of  postliminium,  on  towns  taken  and  re-taken  by,  431.— (Ses 

**  PoitUmmium,'*) 
bow  commerce  of  neutrals  affected  by  powers,  438.-r-(See  **  NeuiraU.**) 
.  and  neutrals,  partners  in  trade,  how  far  their  property  is  liable  to  seixure,  44L— 

(See  •«  Partner.") 
K    property  of  beUigerents  prohibited  by  neutral  port,  441. — (See  **  Port.**) 
bas  only  the  right  of  preemption,  in  cases  of  provisions  carrying  by  neotial  to 

enemy,  446. 
when  he  may  seiao  neulna  property.— (Sea  *'  CmUnkmd  GsMMrce,*'  *'  AMr»(* 

••  SUkkmia."^)  «"  *-     '      ^ 
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BELLIOERENTS.— (omljiitfeif.) 

may  seize  neutral  vessel  engaged  ia  bis  adfenaries  coasting  trade,  463.-— (See 

"  CooMiwue.") 
the  like  when  engaged  in  colonial  trade,  466. — (See  "  Colony**)  . 
may  relax  the  rigour  of  the  law,  480. 

when  relaxation  declared,  court  of  admiralty  liberal  in  the  construction,  480,  81. 
case  shewing  how  tar  the  court  will  go,  481. 
has  the  power  of  searching  neutral  ships,  483. — (See  *'  SearcK**) 
of  the  dispensations   granted  by  belligerents,  490.— (See  f'  Dkpentalwm^^ 
•*  Licences**) 

BENEFIT  OF  CLERGY, 

in  oflences  relating  to  revenue  of  customs  or  excise,  in  what  eises  allowed^ 

811,  1 2.— (See  •' 5*oo««g.'*) 
in  what  cases  disallowed,  812,  13. 

BLOCKADE.— (See  •'  fV^trr) 

general  reasons  on  which  law  relating  to,  founded,  449,<  50. 

before  law  is  enforced,  the  blockade  mus^t  be  clearly  established,  450. 

party  proceeded  against  must  haver  had  notice  of  it,  450. 

squadron  blockading  must  be  sufficiently  strong  to  eflfect  its  purpose,  450. 

in  failure  of  these  the  measure  fails,  even  where  the  notice  has  issued  from 

supreme  authority,  450. 
of  the  three  things  necessary  to  be  proved,  450* 
1.  actual  blockade,  451. 
it  must  really  exist,  451. 

commander  of  king's  ship  cannot  extend  it,  451. 
it  infers  that  be^ieuing  force  can  apply  its  force  to  every  f^oint,  451. 
otherwise  there  is  no  blockade,^  461. 
what  is  and  what  is  not  sufficient  to  remove  it,  451. 
accidental  absence,  or  being  blown  off  by  the  wind,  not  sufficient,  451. 
remissness  on  part  of  cruizers  is,  451. 
in  the  first  case  the  cause  must  be  known,  451. 
it  may  extend  to  a  whole  coast,  452. 
instance  wherein  it  was  done,  452. 
3.  knowledge  of  the  blockade,  452  to  456. 

must  be  known  before  the,penal  conseqaenees  attach,  452. 
information  gained,  either  formal  notioeornotoriety  of  the'fact,  452. 
what  neoeasary  to  make  a  notification  of  it  good,  452, 3. 
formal  notice  to  neutral  government  b  considered  notice  to  everj 

member  of  it,  453. 
some  decisions  go  to  say,  that  after  reasonable  time  such  notification 

will  bind  neighbouring  state,  453. 
in  all  cases  a  reasonable  time  ia  allowed,  453. 
ship  most  not  go  to  station  of,  under  pretence  of  enquiry,  453w 
rub  in  some  cases  relaxed,  453, 4. 
lelaxation   extended  to  ships  sailing  from  America  before  notice 

armed,  454. 
and  to  ships  sailing  firom  America  after  notice  arrivedr.  but  in  a  lci» 

extended  manner,  454. 
feasona  for  these  relaxations,  454. 
Botieeof,  allows  a  neutral  to  retire,  454. 
.  and  this  with  a  cargo,  if  it  is  on  board  at  the^me,  454»  5. 
but  cannot  make  a  fresh  purchase  after  nolice,.  455. 
«what  isaDreabcarso  for  this  purpose,  45$^ 

if  blockade  extends  to  one  pint  onlr,  and  notiee  ia  giveii  aa  lo  *!!# 
.  tb#  notioe  may  be  eonlravened*  iUU 
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BLOCKADE^(coiilifiai€d)' 

«r  lid  thf«0  tikigv  nnntm»f  M  U  pr>vidi,~(fa>Oiwl.) 
2.  knowledge  of  the  blockade, — (coittmiierf.) 

BOtioe  iMi  neoetMuy  M  Moiwdtd  |Mift,  465. 

what  is  oontidered  sufficient  vb  sbefir  ootorieljr  «f  Ai$  hcfk,  451,  §. 

Me  iliip  befoM  ft  |NNPt  O0l  iiiflkieuc«  4M« 

plea  of  Ignorance  allowed  m  tMs  cise^  lko«gti  not  iter  fcTn^i  de- 

tftanrtien,  45€.  ^ 

b  caae  of  necice»    •'jnim  tor  blaelnded  port  wMb  a  09BCugeiit 

destination  not  permitted,  456. 
in  esse  of  knowledge  by  notoriety  of  the  fact,  it  ip^  456. 
reasons  on  which  law  founded,  456. 

3«  what  is  a  violation  of  a  blockade,  45#  tp  4M« 

going  in  or  coming  out  with  caip»  af|0r  its  ^emiOflttMllliiitf  46fit 
such  entrance  noM  not  be  into  the  very  heart  of  harbour,  456. 
vesseb  must  not  be  in  the  direction,  reasQti  if  hy  90U  49^^  7« 
neutrd  vssstls  mm  00%  be  wifHiiii  pMMI^o  §4  M»  »<!liWP  on 

egress  in  some  SMIS  whmm>«W^  467^ 

mmi  is  9omii/md  ns^a  iiwiowfft  $gm^  4^7> 

whAt  exenses  violations  of  Modcnde,  457  to  458. 
some  cases  excuse  its  violation,  457. 

in  such  cases,  the  burden  of  exonesation  li^  on  the  ptrtji  457* 
what  he  teust  shew  to  make  an  excuse,  457,  8. 
going  in  to  procure  a  pilot  insufficient,  458. 
it  must  shew  an  imperative  and  oveiroUng  compulsion,  458. 
a  continued  gale  or  wind  in  some  qases  furnishes  sn  excuse  458, 
blockade  by  sea  does  not  prevent  neutnl  communication  by  land,  458. 
kgal'consequences  of  it  depend  on  the  means,  458. 
carrying  goods  to  one  port,  with  an  ulterior  destination  to  a  blockaded 
port  by  land,  is  no  brstich  of  it,  458. 

effect  of  the  violation  of  blochaie,  4M  t»4i0* 

cargo  liable  to  same  Judffmeni  ss  ship  psimft  bm^  4ift#. 

what  evidence  will  be  emnitled  to  flenneiwte  eiigo,  4#8* 

pwmmprian  is  against  the  owams,  459* 

sthem  ship  enSsM  pott  of  wish  e  ihnnte,  esvl  sns  (tahsn  with  a  eaigo 

eossifigeut,  ahte  waa  ooodemttid,  hMMssetiMi  eMMriatflndedtoilipit 

out  seendy,  469. 
illegally  eotering  blockaded  port,  subjiitts  aueh  smmI  to    seixure  on 

relsvB,  459. 
but  offence  is  purged  whs»  abi  bm  ppftsiMd  i|^  hsnii,  46B. 
so  if  at  time  of  snUiag  a«A  captme  btekadb*  misei,  4W« 
•rnvtegreondeUsiii,  4iA. 

when  ablQckade  is  deemed  to  he  raised^  480. 

so  considered  when  raised  by  a  superior  force,  f  W« 
Jdqg's  power  in  relation  to,  492. 


BILL  OF  EXCHANGE,— (See  thii4  mAmmm  wlia,  "^  mU^MmtkmgeJ*) 

in  all  cases  relating  to,  lasr  wesahaat  ite  ^Mie,  Mi^SM  ^  Lm  Men^mU.'O 
drawn  -and  ^necepjad  bf  Ik  VUk  etAjfti  wkntd^  and  inioiaad  —alien  enemy  is 

good,  382.  Wi. 
such  alien  may  sue  on  it  osi  saSumrfpeaoi,  Mtf.     (tfss  '*  i¥mrJ') 
dniw<iitoaad4]p«i4his«aaai8f,  wtbmiimmimmmaikm^  390. 
founded  on  a  smuggling  trnsaartissi,  jnw.iw'  mmmi,  »t/  dtpn  "  CmtraeL'^ 
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BILL  OF  HEALTH*— (See  Second  Volume  Index,  •'  QuaranHne.'*) 
necessary  to  be  on  board  of  neutral  ihip,  489. 
what  it  is,  489. 
what  it  contains,  489. 

BILL  OF  LADING,— (See  Third  Volume  Index,  *«  BUI  of  Lading.")      - 
necessary  to  be  on  board  of  a  neutral  ship,  48S.^See  **  Ships  Papen,'*) 
wbat  it  contains,  488. 

BILL  OF  SIGHT.— (See  •«  Customs.") 

use  of  it,  and  in  what  cases  proper  to  be  applied  fqr,  754. 

on  what  grounds  it  will  be  granted^  754.  \ 

if  application  made  by  agent,  he  must  be  fumbhed  with  an  authority  from  his 

employer,  755. 
no  more  gbods  can  be  landed  than  what  the  deposit  made  at  time  of  applying 

for  will  cover,  755. 
officers  are  ta  make  an  accurate  examination  of  the  goods  landed,  755. 
the  bill  b  to  be  returned  within  three  days  after  it  is  complete,  properly  signed, 

755. 
on  return,  a  perfect  warrant  must  be  applied  for,  755. 
if  goods  intended  to  be  warehoused,  the  same  must  be  expressed  in  the  bill, 

755. 
provision  of  13  &  14  Car.  2.  c.  16.  on  the  subject,  755. 
goods  must  be  landed  at  a  place  appointed  by  the  officer,  755. 
and  are  there  to  be  measured,  weighed,  numbered,  or  valued>  755. 
officers  appointed  to  land,  are  to  perfect  the  entrv  and  subscribe  their  names  to^ 

it,  755. 
and  are  to  report  of  every  entry  so  perfected  to  the  commissioners,  75$. 

BOARDS,— (See  "  Timber:') 

bounty  on  importation  of  deal  boards  from  America,  543. 

may  be  imported  from  any  place  in  any  ship  under  order  in  couneiU  544. 

BONDS.— (See  Third  Volume  Index  "  Bonds." ) 

for  molasses  ekported  from  British  colonies,  223. 

penalty  in  which  the  bond  is  to  be  given,  223. 

condition  not  id  land  molasses  any  where  but  in  Great  BritMn,  Ireland,  or 
the  colonic^,  223. 

goods  loaded  before  bond  given,  forfeited^  223. 

must  be  executed  by  a  surety  besides  master,  223. 
on  exportion  of  lumber  same  rules  apply*  223. 
as  to  exportation  to  ports  south  of  Cape  Finisterre  from  colonies,  224.— (See 

•*  Cape  FvMMteTre") 
as  to  exportation  to  the  Madeiras  or  Azores,  224. 
exportation  of  colonial  non-enumerated  goods,  225. 
condition  of^uch  bond,  226. 

discharged  by  obtaining  a  certificate  of  due  landing,  225,  6. 
in  what  time  certificate  to  be  obtained,  225. — (See  "  Certificate.) 
when  goods  landed  in  Guernsey  or  Jersey,  how  bond  discharged,  226» 
for  colonial  spirits  to  be  landed  in  Isle  of  Man,  226. 
bonds  on  ships  sailing  for  the  colonies,  231. 

enactment  of  the  12  C^ar.  2.  c.  18.  in  this  respect>  231,  2. 

this  bond  must  be  with  one  surety,  231. 

who  must  be  substantial,  234. 

to  whom  to  be  given,  23 1 . 

to4»e  to  tke  value  of  jf  1000,  if  ships  below  a  certain  burden^  U2^ 

^000,  above  that  pofiu,  231. 
3  K 
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^KDS,— («m<tfit<AL) 

^onds  on  ships  sailing  for  the  colonies,— -(con^tfui^d.) 

condition  of  the  bond,  7  &  8  W.  3.  c.  22.  sect.  13. 

to  be  taken  by  governor  of  the  plantation  when  ship  returns*  232, 

stipulations  of  uiis  bond,  same  as  in  former  case,  232. 

foifeiture  in  cose  of  disobediflnce^  232. 

goods  not  to  be  laden  till  bond  given,  232. 

copies  of  them  to  be  returned  to  the  custom  house  in  London,  232. 

duty  on  exportation    of   colonial. enumerated  articles,  when  no   boiid 
was  given,  233. 

though  this  duty  is  paid,  the  bond  ronst  nevertheless  be  given,  234, 
of  naval  officer  in  colony  to  enforce  the  law,  234. 
on  exportation  from  the  colonies  to  the  United  States,  239. 
how  it  is  to  be  discharged,  239.— (Se^  '*  Con^/'  *'  Certificate.") 
of  southern  whaler,  346, 

of  foreigner  employed  in  the  fisheries  importing  oil,  &Ct 
bond  for  whaler  going  eisistward  of  the  Cape  ot  Good  Hope^  352. 
going  eastward  of  Cape  Horn,  352. 

given  in  his  own  country  for  payment  of  duties,  is  not  sufficient  to  exempt 
neutral  from  capture,  for  carrying  on  direct  colonial  trade,  478,  79w^-(See 
M  CoHtmuit^r) 
teouired   on    obtaining  Mediterranean   Pass,   496.  — (See  ^  Mmiiterranea^ 

on  importation  of  East  Indian  articles  of  silk,  521. — (See  **  Silk.**) 

how  it  is  to  be  discharged,  521 . 

what  isy  and  what  not  sufficient  to  superinduce  the  forfeiture^  522.-*-(See 

"  SUk.**) 
opgin  of  the  system  of  warehousing  and  bonding,  546, 
given  on  warehousing  goods  to  be  in  one  surety,  and  double  l^nout)t  of  duti^ 

payable,  550. 
eppditipn  of  the  bond>  550. — (See  '*  Warehoumg.^*) 
Ae  bond  mus(  be  approved  by  commissioners  of  customs,  &50* 
required  on  remoral  of  warehoused  eoods  to  another  port  or  warehouse  fiir 

exportation,  553. 
where  excise  bond  is  necessary  on  warehousing  goods,  553. — (See  *f  Ware* 

housing.*^) 
fulfillment  of  the  condition^  except  in  regard  to  time,  is  no  bar  to  a  sors 

fiicias  on  it,  553,  4. 
even  though  payment  was  accepted  by  the  revenue  officers,  553« 
on  taking  goods  out  of  warehouse,  554. 
condition  of  it,  and  how  dischaived,  554,  5. 
fqr  bounty  qq  exportation  of  silk  goods,  590.— (See  '*  SUk.**) 

cordage,  592«— (See  *<  Cordage.") 
r^fin^  sugar,  594,  5. — (See  **  Sugar  f) 
.  given  for  licence  to  ship,  bounty  on  drawback  goods,  607. — (See  **  LkaueJ^ 
executed  in  the  East  Indies,  how  to  be  proved  here,  659. — ^(See  *<  Evideiice/) 
of  master  of  ^  vessel,  .763.— (See  ^*  Master  J*) 
of  owner  of  a  vessel,  7fi3.-^(See  "  Owner.**) 
of  the  coasting  boad>  ;r63.-^(See  "  Coastwise.*') 
.    given  for  smuggling  consideration,  how  far  invalid,  784. 
What  kind  of,  liable  to  auction  duty,  818.— (See  **  jiuctum.*') 
fjiuctioneers  bond  and  infttnictio^s,  922.— (Se^  ''  4uctiai^n'') 

]KX)K  OF  RATES,— (See  »«  CustomJ') 
what  it  is,  699. 

ne  r^tes  can  now  be  imposed  but  by  Consent  of  p^Uamfntt  699* 
jhere  have  been  tW9  sev^al  bopks  of  jsa^,  700. 
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BOOK  OF  RATES.— (con/inued.) 

bow  rates  lia?e  been  from  time  to  time  imposed^  700. 
'  and  great  confusion  was  created  by  tbese  additional  burdens  being  cliarged^ 

without  reference  to  the  old  rates,  700. 
hence  aruae  the  nacenity  of  the  consolidation  acts,  700.— (See  **  Ctutoms.**) 

BOOKS, 

popish  books,  images,  &c.  are  entirely  prohibited  to  be  imported^  536. 

if  imported  they  are  to  be  burnt,  and  the  oflender  fined,  536. 

importation  of,  and  cerUdn  other  works  of  art  prohibited  during  aathor*s  property 

m  it,  538. 
unless  proprietors  consent  is  first  obtained  in  writing,  538* 
and  such  importer  is  liable  to  action  for  doing  so,  538. 
same  with  regard  to  prints  or  sculpture,  538. 

BOTTOMRY,— (See  "  Retpondentia*'  «•  Law  Merchant:') 

BOUNTIES,— (See  "  Drawbacks:*  "  Exportation:'  "  Importation:*) 
Fi$hmg  Bounties^ 

when  alien  employed  in  fisheries  entitled  to,  161. 

fisheries  fit  objects  for  public  bounties,  265. 

how  far  have  tended  to  encourage  fisheries,  268,  9. 

on  exporte  of  what  fish  due,  27 1  • 

the  first  statute  giving  it  on  fish,  5  Qeo.  h  c.  18.j  27  !• 

the  statute  is  cumuliftive,  271. 

on  fish  in  general,  271 »  2. 

on  vessels  employed  in  the  white  herring  fisheries^  27 1>  2. 

from  what  fund,  and  where  payable,  271>  2. 

on  vessels  employed  on  fisheries  extended  to  45  tons,  271* 

on  British  and  Greenland  fisheries,  273. 
should  be  given  to  the  fishermen,  and  not  for  the  fish  caught,  279.—' 
^^  (See  «•  Fuheriet:*) 

on  vessels  of  the  Joint  stock  company,  297. 

not  to  be  paid»  unless  vessel  returned  with  the  l^al  number  of  hands> 

296,  7. 
extended  in  certain  cases  to  50s.  per  ton  on  fishing  vessels,  297* 
new  bounty  on  vessels  employed  in  the  herring  fishery  in  Scotland,  302. 
this  bounty  continued,  304. 
payable  on  all  fishing  vessels,  though  owners  do  not  reside  at  place  where 

fitted  out,  304. 
busses  aboRe  80  tons  burden  may  receive  the  bounty,  307. 
otlier  bounties  on  the  herring  fishery,  308. 

jioc  payable  where  buss  lies  in  the  harbor  and  sends  out  her  boats,  308. 
case  in  error  deciding  point*  308. 
facts  of  the  case,  308,  9. 
how  a  buss  is  to  be  entitled  to  the  bounty,  309. 
the  bounty  since  continued,  310. 

oliier  bounties  given  by  later  Acta  to  encourage  deep  aea  fishery,  310« 
what  other  bounties  and  premiums  given  affecting  herring  fishery,  31  J« 
fishers  and  curers  of  fish  in  Isle  of  Man  entitled  to  bounty,  315. 
further  bounties  given  to  fishing  vessels,  316^  7. 
bounty  on  fishing  vessels  further  extended,  3 1 7* 

on  vessds  employed  in  the  whale  fishery*  334. 
a  new  bounty  siven  on  them,  338. 
may  be  insured  for*  338,  9.  343. 
granted  to  British  American  vessels,  339. 
CO  colonial  vessels  importing  oil,  &C.9  339. 

3  k2 
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BOUNTIES,— (conltntied.) 

Fishing  Bounttet, — (amtinued,) 

how  to  proceed  to  obtain  it  on  return  from  a  whaling  Tojrage,  342.— (See 

"  Whale  Fuhery.*') 
within  what  time  she  roust  sail  to  be  entitled  to  the  bounty,  343. 
where  whalers  of  150  tons  entitled  to  bounty,  343. 
ships  abore  400  tons  burden  cannot  recover  bounty  for  more  tlna  400 

tons,  343. 
on  the  Southern  whale  fishery,  344,  5.  353. 
additional  on  it,  346. 

on  vessels  going  to  the  Greenland  Seas  and  Davis'  Straits,  347. 
alteration  of  the  bounty  law,  348.  350. 

amount  of  allowed,  and  the  requisites  of  vessels  claiming  it,  350,  1. 
log  book  must  be  kept,  in  order  to  entitle  whaler  to,  351. 
whalers  continued  until  December  1819,  356. 
other  bounties  addeii,  356. 

and  premiums  on  the  NewfoundUnd  fisheries,  363,  4.— (See  *^  FMerin,") 
what  is  to  entitle  vessels  to  the  bounty^  -  364. 
bounties  increased,  364. 
premium  of  3s,  per  cwt.  on  importation  of  salted  cod  or  pickled  salmoo* 

365. 
on  exportation  of  pilchards,  367. 

bounty  on  pilchards  increased  and  regulations  imposed,  367,  68. 
on  mackerel  cured,  370. 
on  import  of  naval  stores*  542,  43. — (See  "  Siora.**) 

pitch,  tar,  rosin,  turpentine,  hemp,  flax,  masts,  fcc. 
timber,  543.— (See  "  Hespectwe  TttU».'*j 
on  import  of  naval  stores  from  Scotland,  543. 

from  America,  543. 
of  flax  and  hemp  from  Ireland,  543. 
of  fir,  timber,  deal  boards,  planks,  &c.  ^m  America, 
544. 
.  Exportation  and  Imputation  Bounties,  587*-^  (See  *'  Exportation^**  **  Importa- 
tion,'* Drawbacks^*) 

observations  on  the  policy  of  giving  them  on  exportation,  587,  88,  89. 
sometimes  operates  as  drawbacks,  and  then  not  so  objectionable  as  in  other 
casesy  589. 
•    on  silk  goods,  589.— (See  "  Silk,") 

on  sail  cloth  and  Irish  linen»  591.— (See  **  Sail  Cloth.'*  <«  Linen,*') 
on  exportation  of  British  cordage,  592.— (See  **  Cordage,**) 

refined  sugar,  593.— (See  ••  Sugar.") 
beer,  595.— (See  **  Beer.**) 
salted  provisions,  595. — (See"  Prot'uiom.**) 
corn,  596.— (See  «*  Com:*) 
malt,  596. 

amount  of  bounty  payable  on  it,  596. 
forfeiture  in  case  it  is  relanded,  596. 
of  the  licence  to  ship  bounty  goods,  607. — (See  "  JLtcefice.") 
of  relanding  bounty  goods,  608.--(See  '*  Relanding.**) 
debenture,  oath  for,  must  be  in  name  of  real  owners  of  goods,  60S. 
how  to  proceed  when  owners  not  entitled  to  drawback  or  bounty,  608.-* 

(Sec  '*  Owner:*) 
in  what  crises  regulations  to  obtain  it  may  be  gone  through  by  agent,  609- 
as  to  landing  bounty  goods,  610. — (See  "  Landing  iand  Lading.*") 
time  when  it  is  pajrable,  610. 

right  to  it  attaches  as  soon  as  goods  are  shipped  and  exported, 
61 1.  o 
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BOUNTIES,— (con^ntf^. ) 

Exportaiion  tfnd  Importation  Bouniter, — {eontmued^) 

time  when  part  only  of  a  cargo  of  corn  was  shipped,  61  i^ 

remedy  for,  in  case  of  non-payment,  613. — (Ste  ^*  Remedy."  **  Jc^ian,'*) 

no  bounty  due  on  wheat  shipped  before  it  arrived  at  the  bounty  price, 

though  before* exportation  the  price  falls  to  the  proper  mark,  613. 
amount  of  the  present  bounties,  702. — (See  "  CusiomiJ')  \ 

BRASS, 

thread  lace,  made  of,  may  not  be  imported,  528. — (See  "  Thread  La^e,**) 
fringe  or  other  work  made  of,  may  not  be  im|H>rted,  528. 

BRIBE, 

half  pay  officers  of  army  and  navy,  employed  in  making  •dsures,  accepting, 

forfeits  ^^500,  797.     . 
person  offering  it,  forfeits  i?500,  797. 

BRICKS, 

excise  duty  on,  823. 

must  be  of  certain  dimensions,  823. 

told  under  statutable  size,  vendor  cannot  recover  price,  823. 

BRIDGE,— (See  Second  Volume  Index,  «  Bridge.'') 
toll  for  paissing  over,  whether  just  imposition,  105. 

BULLION,-  (See  "  Coin:') 

act  of  19  Geo.  2.  c  39.  made  to  favour  the  smuggling  of,  into  England,  82. 

may  not  be  carried  out  of  realm,  151.  1.53. 

part  of  the  produce  of  their  goods  sold,  may  be  exported  by  aliens,  153. 

since  prohibited,  153. 

provisiODd  of  5  Hen.  4.  regarding,  154,  5. 

alien  to  find  surety  not  to  export,  154,  5. 

provision   of  17  Edward  I.  c.  1.  to   prevent  the   undue  expor^tion  of,  bjr 

aliens,  154.  - 

how  far  ambassadors  and  others  not  affected  by  it,  154. 
act  made  perpetual  by  3  Henry  VII.  c.  8.,  155.    ^ 

observations  on  the  policy  or  impolicy  of  not  allowing  it  to  be  exported,  1$6«  7. 
and  foreign  coin  may  be  exported,  158. 

English  coin  cannot  be,  158. — But  see  alteration  in  59  Geo.  3.  c.  49. 
may  be  imported  in  uiy  foreign  ships,  however  navigated,  192. 
if  imported  in  British  ^ips,  tney  must  be  navigated  according  to  law,  192. 
may  be  imported  duty  free,  536: 
as  to  exportatipn  of,  from  the  realm,  582.   ^ 

cannot  m  general  be  exported,  582,  83.        >But  see  59  Geo.  3.  c.  49. 
forfeiture  in  case  it  is,  583.  'J 

prohibition  does  not  extend  to  foreign  coin, 

to  foreign  bullion,  of  gold  i^nd  silver  exported  from 
particular  portf 9  583. 

to  molten  attiver,  or  bullion  protected  by  treasury 
licence,  583. 

to  fouliion  exported  bj  cer^ftcate,  583. 
object  of  this  certificate,  583. 
prohibidoQ  does  aot  eftteynd  to  watches,  sword  hilts,  wrought  plate,  and  silver 

manu&ctured,  583. 
exportation  of  it  by  Turkey  Compuiy  subject  to  their  own  bye-laws,  G89* 

BYE-LAWS,— (See  Second  Volume,  "  Bye-Lmf^") 
44^'pKbf  Company,  bow  be  biiMyng,  372. 
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BUlL&RAGE. 

the  tax  paid  to  the  kiog's  butler  in  lieu  of  the  priaage  duty,  696^  9d.--(Seir 

«« Pruage^') 
duty  of,  when  ^lished,  706. 

BUTTON,  0 

none  of  any  Icind  can  be  imported,  •  529. 

aame  with  buttons  made  of  cut  whalebone,  52d. 

CALicor, 

printed  and  stained  in  the  East  Indies,  may  not  be  imported,  521  ^ 
except  for  exportation,  521 . 

jnethod  of  importation  in  such  cases,  521. — (See  *'  SxticJ') 
importation  of»  how  far  restrained,  524. 

CAMBRICS, 

from  France,  can  only  be  imported  into  port  of  London,-  524 
and  there  only  to  be  warehoused  and  exported,  524. 

CANAL,— (See  Second  Volume,  Index,  *'  dmal.*") 

toll  for  the  preservation,  whether  a  just  imposition,  105« 

CANDLESr 

excise  duty  on,  824. 

forfeiture  if  removed  from  place  where  made  till  duty  charged,  824*. 

as  to  the  information  for  the  penalties,  894.-^(See  **  InfwmaJ^on.^ 

CANVASS, 

Ifable  to  the  doty  imposed  on  linen,  828. 

when  painted  as  scenes  of  a  theatr^  liabte'ta>  duty,  B28,  9. — (See  '<  ZJiies.'O 

CAFE  OF  GOOD  HOPE, 

importation  of  East  India  commodities  from  places  eastward  and  southward  of 

the  Cape  allowed,  194.-^(See  *'' Great  Brttotn.'O' 
for  other  regulations  regarding  the  Cape,  194. — (Pope  on  Customs,  tide  8(^.) 
within  the  hmits  of  East  Indhieompany,  J214.' 
therefore  not  a  colony  within  navigation  laws,-  214. 
placed  under  special  protection  of  the  hing,  214. 
illegal  to  export  British  goods  from  to  the  East  Indies,  227|  8;    ' 
'  Ucence  for  southern  whaler  to  proceed  to  east  of,  345. 
as  to  the  manifest  for  wines  coming  from,  733.— (See  ''  WvneJ^ 

for  goods  in  general  from,  733, 4.— (See  "  Manxfat*y 

CAPE  FINISTERRE,— (See  "  Cohnyn 

one  of  the  boundaries  of  the  four  British  seas,  102. 

lumber  from  the  colonic  may  be  carried  direct  to  ports  south  of,  224. 

upon  bond  given  to  land  it  there  or  in  Great  Britain,  224. 
coffee,  sugar,  and  cocoa,  productions  of  America,  may  be  carried  direct  there 

likewise,  224. 
and  on  return,  any  sort  of  grain  may  be  exported  front  such  ports  to  the  ssid 

colony,  224. 
Or  such  exportation  may  be  from  the  ports  of  Africa^  north  of  30**  nartb 

latitude,  224. 
I^ut  such  importation  and  exportation*  most  be  in  British"»built  shipping,  legally 

navigated,  224. 
licence  must  likewise  be  obtained,  224. 

to  be  granted  by  the  comptroller  of  customs  at  port  of  exportatioDy  224. 


CAPE  FINISTEaiRE,— (confiate^d.) 

licence  hbw  to  be  obtained  by  giving  notice,  224. 
notice  of  intention  of  owner  of  vessel,  224. 
terms  of  notice,  224,  5. 

oaths  to  be  taken,  and  bond  given*  to  fulfil  terpis  of  notice,  225. 
fion-ehumerated  colonial  goods  must  hot  be  landcid  in  ports  to  the  north  oti 

except  Great  Britain,  225. 
provision  of  46  Geo.  3.  c.  116.  vrith  Regard  to  colonial  trade  with  ports  south 

of  the  Cape,  229. 
fruiti  winei  oiU  salt,  or  cork,  the  produce  df  Eur6pe  south  of,  itifly  b6  ex- 
ported from  thence  to  certain  colonial  ports,  229. 
what  those  ports  are,  229.  , 

such  exportation  must  be  in  British  owned,  navigated,  and  built  vessels^  229« 
and  such  ships  must  have  arrived  at  such  place  with  colonial  articles  or  fish 
^    taken  in  them,  229.— (See  «« FuherkBr) 

CAPITAL,— (See  "  Commerce;'  *«  Trade.") 

how  to  be  directed  for  the  benefit  of  state  and  individuals^  7  to  12^ 

four  methods,  and  what  they  are,  7»  8* 

which  most  advantageous  to  the  state^  6. 

wholesale  commerce  subdivided  into  three,  and  what  they  are,  8^ 

explanation  of  their  comparative  utility^  6,  d»  10. 

of  the  i^turns  made  by  capital  in  the  trade  in  which  employed,  9,  10. 

reason  for  error,  tliat  foreign  is  more  productive  than  home  coipmerc^,  |p. 

Lord  Sheffield's  observations  on  this  error,  41,  12. 

agriculture,  when  most  profitable  employment,  12. 

direction  of  capital  most  profit4bl^  td  individual  will  1;^^  also  mo$i  ph)fitai>le  to 

the  state,  15. 
argument  in  support  of  the  position,  15,  16. 
no  benefit  can  be  derived  firom  unnaturally  forcing  capital,  \7» 
how  the  capital  of  aliens  is  to  be  invested,  149. — (See  *' Alien,*'  '*  Metchant 

Stranger,'^ 
I  investment  of  in  British  goods  hj  aliens  enforced  by  \7  Bdw.  IV.  o.  1 .,- 154» 

provision  of  act,  154. 

< 

CAPITULATION,— (See  «*  (Capture,*'  "  War.") 

of  a  state,  and  permission  given  to  withdraw  effects,  dofis  not  protect  property 

afloat,  427,  8.— (See  **  Capt^re,*') 
why  not,  427>  g. 

CAPTUIIE,— (See  ••  W^ar.**  *' Hostile  Character,^'  ''Mien:*  '' NeutraL'*) 

of  property  engaged  in  illegal  trade  vrith  a  country's  enemies,  allowed,  d77>  &c. 

—(See  '••  Commerce,*^  "  fVar.*') 
of  neutral   properly,    when    allowed^   ^98.  —  ( See    •*  IfostUe  Character^* 

•*  Neutrals.*' 
of  property  of  fellow-subjects,  when  allowed,  392.  395.— (See  «*  Co7nmere$" 

«  fVar,*'  *•  Neutrals,**  *♦  Residence,**  ••  Trade.**) 
tnay  be  made  though  goods  transferred  in  transitu,  411. 
as  to  the  right  of,  by  belligerents,  414.— (See  '^BelUgerent:*) 
right  of  capture  out  of  kingdom,  426, 
broad  rule  in  this  respect,  426, 
exceptions  to  this  rule,  426. 
extends  to  fishing  boatSi  but  onW  by  courtesy,  426. 
'    tnodes  of  seizure  as  it  affects  pommprce,  426. 

by  embargo  atid  capture*  426.— (See  "  flmhargoj') 

legally  defined,  4^6* 

by  pirates  directly  illegal,  426< 

t>y  enemies  not  so,  426. 

3  K  4- 
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CAPTURE.--(o(m<MW»ed.)  i 

in  some  cases,  service  rendered  to  British  by  enemies  will  take  away  character 

of  enemies,  427« 
pro|>ertv  afloat  liable  to  capture  though  the  state  capitulates*  and  permission  to 

withdraw  effects  given,  427#  8. 
before  declaration  of  war,  when  lawful,  428.^See  **  Leiten  of  Morqme  and 

Reprigal." 
as  to  rescue  or  recapture,  428, 9.— (See  **  Recapture/') 
presumption  in  cases  of,  429. — (See  '*  Pregumpiion*'') 
of  neutral  property  in  an   enemy's  ship,    it  must  be  restored,   440. —  (See 

••  Neutrals.'') 

GARRIAGEt 

British-built,  allowed  to  pass  cufitom  house  duty  free,  under  the  same  regula- 
tions as  apparel,  752. — (See  **  AppardJ*) 

CARTEL, 

ships  of,  when  liable  to  seizure,  382,  3. 

ought  to  be  narrowly  watched,  382. 
Judgment  of  Sir  W.  Scott,  respecting  ships  of,  382,  3. 
ships  under,  can  in  po  case  trade,  383. 

CATTLE. 

mat  cattle,  sheep  and  swine,  beef  and  pork,  cannot  be  imported,  531  • 
forfeiture  extends  to  the  ship  and  the  cargo,  531. 
exception  in  favour  of  cattle  from  Isle  of  Man,  532. 
it  can  only  be  imported  into  port  of  Chester,  532. 

CERTIFICATE,— (See  "  Cmtam*') 

for  custom  paid  on  leather  coastwise  by  alien,  151. 
for  African  goods  coming  from  Gibraltar,  199. — (See  **  Africa**) 
*^r  sugar  from  the  Viigin  Islands,  219. 
not  to  be  granted  for  more  than  a  certain  quantity,  219. 
for  discharging  bond,  given  for  due  landing  of  non-enumerated  colonial  goods, 

2?5,  6.— (See  "  Bond.**) 
in  what  time  to  be  obtained,  225. 
to  be  under  hand  and  seal  of  whom,  226. 

of  having  given  bond  in  England,  to  be  produced  to  the  governor  of  a  planta- 
tion, before  cargo  laden,  232. 
of  colonial  goods  landed  in  the  United  States  of  America,  under  whose  hand  to 

be  granted,  in  order  to  discharge  bond,  239. 
of  the  port  from  whence    herring  buas   sailed,  where  required,  310.— ^See 

««  Bounty  FUhieries.**) 
of  officer  of  the  customs,  having  visited  whale  fishing  vessels,  341. 

the  like,  on  the  vessels  return,  342. — (See  **  Whale  fishery.*") 
penalty  for  granting  a  false  one,  344,  355. 
punishment  for  altering,  forging,  &c.,  344. 
where  cutting  off  part  of  fishes  tail,  deemed  a,  363. 
under  hands  of  two  British  merchants  abroad,  to  discharge  bond  given  oo  ex* 

portation  of  East  Indian  goods,  no  evidence  in  a  court  of  law,  523. 
though  statute  irequired  it  to  be  under  hand  and  seal,  proof  of  the  signature 

enough,  &23.  , 

to  discharge  export  warehoused  goods*  bond  by  whom  to  be  signed,  555.— 

(See  "  ^Warehousing.**) 
for  ei^rting  bullion,  583.— (See  *'  Bullion:*) 
thsit  cordage  has  been  refused  to  be  bought  by  the  navy,  593. 
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CERTIFICATE,— (coji^nned.) 

of  due  entry  und  payment  of  duties,  necessary  on  eKportation  of  drawback 

goods,  600.— (See  *'  Drawback:') 
of  due  payment  of  duty  on  cider, Jn  order  to  obtain  drawback,  603. ~  (See 

CMer,") 
forfeiture  for  retarding  certificate  goods,  609,  1 0. 

for  landing  bounty  or  drawback  goods  at  Guernsey,  610.— (See  *^  Guernsey*") 
certificate  cocket,  what  it  is,  612. — (See  «•  Cocket.:*) 
of  master,  on  importation  of  blubber,  train  oil,  spermaceti  oil,  head  matter,  and 

whale  fins,  709. 
by  whom  to  be  granted,  709. 
what  it  is  to  testify,  709. 
certificate  of  bond  having  been  gtven  by  master  and  mate  in  another  port» 

763.— (See  •«  Afoj^cr.'') 
certificate  of  goods  shipped  coastwise  in  Scotland,  767. — (See  "  Coastwise") 
of  judges  for  costs,  in  actions  against  revenue  officers,  810 — (See  *'  Costs.) 

CSaTIORARI, 

none  allowed  for  maltsters  agwnst  decision  of  quarter  sessions,  830.<— >(See 
•*  Malt.*') 

CHIP  HATS.— (See  ••  HaU.'^) 

CHARTER  PARTY,— (See  third  volume  index  «*  ChaHer  PaHyV) 
when  material  on  board  of  a  neutral  ship,  488. 

CHOCOLATE, 

chocolate  ready  made,  and  cocoa  paste,  cannot  be  imported,  533. 

CHOSE  IN  ACTION,— (See  «*  Alien,*'  "  Contract,"  "  Debt,"  "  fTar .'•) 
how  affected  by  war,  423.  -  (See  "  fVar:') 
right  to  sue  on,  when  suspended  during  war,  424. 

CIDER,— (See  "  Customs,"  «*  Excise:') 

excise,  drawback  allowed  on  exportation  of  cider  and  perry,  603. 
regulations  to  be  observed  to  obtain  the  drawback,  603. 

security  must  be  given  that  it  shall  be  shipped  and  not  relanded,  603. 

to  whom  to  be  given  and  in  whose  name,  603. 

certificate  oath  and  debenture  required,  603. 

out  of  what  funds  debenture  to  be  paid,  603. 

oath  by  exporter  necessary  before  drawback  can  be  received,  603. 

licence  in  case  of  retail  sale  if  necessary,  837. 

CLEARANCE,— (See  "  Cocket;'  "  Port.^) 

where  consul  may  detain  clearance  till  certain  duties  paid,  66. 

fees  of,  may  be  imposed  by  right  of  dominion  of  the  sea,  103. 

no  fee  to  be  paid  for,  on  importation  by  foreign  vessel  under  colonial  free  po^ 

act,  219. 
must  be  produced  in  order  to  claim  drawback,  611. 
on  exportation   from  London  is  not  obtained  till  vessel  reaches  Gravesend, 

611. 
possession  of,    does    not    necessarily  complete  the   exportation,    612.— *(See 

*'  Exportation." 
it  must  express  whether  foreign  goods  were  originally  imported  on  exportation 

from  Ireland  to  Great  Briuin,  725.— See  "  Ireland.") 
may  be  detained  by  consul,  till  manifest  delivered,  738. — (See  '<  Manifest.'') 
distinction  between  it  and  a  cocket,  761; 
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CLOTH.— (See  "  Mamtfaciory.") 

may  not  be  made  by  aliens,  149. — (See  **Merch€tnt  Stranger.^) 

COAIiS^  CULM,  and  CIND£RS«--(See  '<  Cuttoms  and  ExdteT) 
duties  on,  carried  coastwise,  715. 
does  not  extend  to  charcoal  made  of  wood,  715. 
amount  of  duty  on  coals  brought  to  London,  715. 
pay  by  the  cwt.  or  the  Winchester  bushel,  715. 
amount  of  duty  on,  brought  up  Paddington  canal,  715. 
orphans  duty,  paid  to  city  of  London«  715. 
duty  on,  brought  beyond  the  stone  at  Staines  Bridge^  715. 
orphans  duty  payable  in  such  case,  715. 

relations  on  coals  thus  brought,  contained  in  the  50  Geo.  3.  c.  110.  716. 
consequence  of  carrying  coals  beyond  sea,  in  a  vessel  cleared  coastwise  at  a  port 

in  England  or  Wales,  716. 
consequence  of  so  doing,  where  vessel  cleared  coastwise  firom  a  port  of 

Scotland,  716. 
duty  on  coals  brought  coastwise  from  one  port  of  Great  Britain  to  another  of 

England  or  Wales,  except  London,  716. 
duty  on  coals  brought  coastwise  firom  one  port  to  another  within  Wales,  716. 
drawbacks  payable  on  such  coals,  7l^» 
duties  on  coals  or  culm  carried  coastwise  in  Wales   cease  after  1  Augwt 

1820,  716. 
what  duties  they  are  liable  to  aftet  that  day,  717. 
drawback  on  coals  used  in  the  manufactory  at  Pennygored,  717. 
same  in  regard  to  calcining  or  smelting  copper  ore  in  Anglesey,  717.  - 
the  duties  on  culm  and  cinders  vary  from  those  on  coals,  but  regulations  ait 

similar,  717* 

COASTWISE,— (See  ««  Cuitom.*'    «•  £rdse,'*    "  Exportaiion;*    **  ImportaiMik;* 
**  Naoigatian,'*) 
aliens  how  hr  prohibited  from  trading  coastwise, 
how  alien  to  carry  leather  coastwise,  151. 
policy  regarding  shipping  employed  in  carrying  goods  coastwise  introdaced 

by5Eliz.  c.5.,  170. 
fish  cannot  come  coastwise  in  foreign  owned  vessels,  170.  171. 
alien  born,  cannot  be  owner  of  vessel  so  employed,  171. 
goods  brought,  one  object  of  navigation  act,  173. 
law  regarding  goods  brought  coastwise  depends    on    12  Car.  2.  c.  Iftr 

sect.  6.,  1 74. 
ships  employed  in,  must  be  English  owned,  and  threa-foiirths  English 

navigated,  174^ 
to  what  goods  it  extends,  1 74, 
forfeiture  in  case  of  disobedience^  174. 
section  requires  that  the  vessel  shall  belong  only  to  native  denisea,  or 

naturalized  subject,  174. 
but 'still,  English  built  vessels  were  favored  by  exemption  from  duties,  1/4^ 
reasons  why  foreign  built  vessels  were  not  then  totally  excluded,  J  74,  5. 
now  the  trade  is  wholly  confined  \o  English  built  vessels,  1 75. 
and  they  must  be  wholly  British  navigated,  17S. 
but  commissioners  of  customs  may  allow  aliens  to  be  employed,  175. 
forfeiture  for  disobedience  extends  to  ship,  tackle,  and  goods,  175. 
these  enactments  extended  to  Irish  built  ships  by  42  Geo.  3.  c.  61. »  l7o* 
in  coastwise  trade»  are  included  Guernsey,  Jersey,  Alderney,  Ssrk,  sod 

Man,  175.  ^ 

nifatTmls  may  not  eni^ge  in  carrying  goods  during  war,  464w«^(See  **  Ntfttrai** 
what  forfeiture  incurred  for  breach  of  law,  465. 
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COASrWIS&t— (continued.) 

neutrals  may  not  engage  in  carrying  goods  during  war»— (confuitfed. 
law  has  been  rebxed  in  this  respect,  465»  6. 
in  what  case  relaxation  will  not  operate^  466. 
generally  where  there  is  matter    of   aggravation,  as  sailing  wit&  false 

papers,  466. 
but  the  relaxations  are  not  noW  allowed,  466. 
dnties  allowed  on  goods  carried  coastwise^  702.  715. — (See  "Customs,**) 

payable  only  on  coals,  culm  or  cinders,   slate  and  stone,   715.-— (See 

''Coals/*  ''Slate,**  "Stone.*') 
the  charges  ascertained  by  reference  to  59  Geo.3<  c.52.,  715.   • 
regulations  on  carrying  goods  coastwise,  765. 

formerly  necessary  to  get  a  sufleraace  to  ship  goods  to  be  carried  cpast-* 
wise^  765. 

Other  regulations  that  were  formerly  necessary,  765,  6. 
coast  cocket  and  bond  no  longer,  in  general,  necessary,  766^ 
when  they  are  necessary  now,  766. 
prorision  of  32  Geo.  3.  c.  50.  on  this  subject,  766.    . 
all  goods  allowed  to  be  shipped  without  coast  cocket  and  bond,  may  be 

laden  by  sufferance  at  any  port  in  England,  766. 
and  carried  to  sea  by  transire,  or  let  pass  only,  766. 
shipment  in  Scotland  may  be  by  sufferance  or  permit,  and  removed  bf 

mdorsement  on  it,  766,  7. 
but  cannot  be  removed  without,  and  the  certificate  endorsed,  767. 
master  proceeding  without  such  documents  forfeits  j£80.,  767. 
if  goods  unshipped  before  cocket  deli\'ered  to  officer  they  may  be  seized,^ 

767. 
and  foreij;n  goods  landed  without  presence  of  officer,  are  forfeited,  767- 
penalty  for  counterfeiting  the  documents  above  mentioned,  767* 
articles  not  included  in  the  cocket  liable  to  forfeiture,  767* 
commissioners  may  waive  the  forfeiture*  at  discretion,  768« 
of  the  coasting  bond,  768. 

required  to  be  given  bv  master  engaged  in  that  trader  ^  768« 
and  no  vessel  can  be  cleared  till  bond  is  given,  768. 
penaltj  and  condition  of  bond,  768« 
commissioners  may  authorize  such  bond  to  be  taken  by  officers  at  creeks 

&C.  768. 
the  certificate  required  in  such  case,  769. 
coast  bonds  so  taken  to  be  valid,  769. 

for  what  goods  no  coast  bond  or  aqy  other  document  is  required,  769. 
no  fee  payable  for  the  document,  769. 
punishment  for  coasting  vessels  taking  on  board  foreigh  goods  at  sea»  or  ii» 

foreign  parts,  769. 
coasting  vessels  liable  to  be  searched,  769. 

officers  may  continue  on  board  during  whole  time  they  are  in  port,  769^ 
obstructing  officers,  renders  offender  liable  to  be  punished,  769. 

COCOA  NUTS, 

cocoa  nuts  shells,  without  the  nuts,  may  not  be  imported,  532. 

tare  allowed  for  waste  of,  by  lying  in  warehouse^  556. — (See  "  Tare  and  Tret" 

"  Warehouse.") 
trade  in,  by  what  statutes  regulated,  677* — (See  "  West  Indies.'^ 

COCKET  OR  COCQUET,— (See  "  Customs,"  «  Coastwise,") 

no  fee  to  be  paid  for,  on  importation  by  foreign  vessel  under  colonial  free  port 

act,  219. 
difference  between  certificate  and  over^sea  cocket8»  612. 


87<S  INDEX   TO   THE   FIRST   VOLUME. 

COCKET  OR  COCQUET, --(continued.) 

could  not  be  issued  of  any  kind,  till  tonnage  duties  paid,  719.-*(See<*  Tonnage,^ 

what  it  is«  and  its  use,  760. 

how  to  proceed  with  it,  to  ship  the  goods,  760. 

wlten  vessel  cleared,  they  must  all  be  delivered  up  to  the  searcher,  760. 

searcher  examines  ship  with  them,  and  if  all  right,  discharges  tidesmen,  and 
ship  is  at  liberty  to  proceed,  760. 

but  the  cocket.s  are  deltrered  to  the  roaster,  760. 

must  be  produced  to  officer  of  customs  demanding  it  within  limited  boundary, 
760. 

penalty  in  case  of  refusal  ^100,  761. 

goods  on  board,  not  mentioned  )n  cocket,  may  be  seized,  761. 

goods  mentioned  in  them,  and  not  on  board,  subjects  master  to  penal^,  761. 

provision  of  43  Geo.  3.  u.  12b.  in  respect  to  delivering  up  cockets  on  export- 
ation, 761. 

ship  may  be  detained,  if  refused  to  be  delivered,  761. 

the  cocket  or  clearance  of  foreign  goods  from  hence  to  Ireland,  761'. 

cocket  and  clearance  sometimes  used  as  synonimous,  761. 

but  not  so,  761. 

COIN,— (See  "  Bullion,'*  "  Exportation,''  ••  Importation^) 

exporUtion  of  it,  how  far  prohibited,  583.^(See  «'  BulUon:')^Bu%  see  59  G.  3. 

c.49. 
copper  coin,  not  being  coin  of  the  realm,  or  other  couiitrjs  cannot  be  exported 

to  colonies,  583. 
.same  as  to  counterfeit  gold  or  silver  coin,  583. 
punishment  and  forfeiture  for  it,  r)vS3. 

COLLECTOR,— (See  "  Customs,'*  «  Excise.**) 

of  excise  warrant  from,  necessary  on  warehousing  goods,  554. — (See  "  /iF'tfre- 
housing.*') 

COLONY,— (See  *«  Plantations,"  "  Navigation.*') 
miscellaneous  points  relating  thereto, 

a  nation  having  colonized  a  place  may  prevent  another  firom  trading  there, 

76.  79. 
for  it  is  considered  part  of  private  property  of  the  mother  state,  76. 
European  nations  exclusively  appropriated  commerce  of  their  colouies  to 

themselves,  79.  221. 
right  ackoowledj^ed  by  all  nations,  79.  211. 
monopoly  of  the  trade  of  her  own  colonies  by  a  nation  not  repugnant  to 

law  of  nature,  81. 
foreigners  residing  in  America  seven  years,  naturalized,  125. 
merchant  strangers  cannot  carry  on  trade  or  act  as  factors  in,  148.  152. 212. 
disability  removed  as  to  places  surrendered  to  crown,  152. 

......-.-^ as  to  the  West  Indies,  152, 

rights  of  East  India  Company,  saved,   152. 

trade  to  English  colonies  to  be  carried  on  in  English  owned  shipping,  171. 

—(Sec  *•  Shipping;*  *'  Navigation.*') 
trade  to,  in  English  shifts,  encouraged  by  exemptions  from  duties,  171. 
aliens  vessels  prohibited  to  come  to  any  British  colony,   171. 
productions  of,   may  be  imported  in  English  vessels,  from  thcAwrcs, 

Madeira,  or  Canary  I9le3,  194,  '5. 
trade  of  Great  Britain  icith  her  colonies,  plantations,  and  terriiaries  abroad, 

211  to  235. 
policy  of  Great  Britain  to  confine  the  trade  to  herself,  211. 
an  act  confines  the  trade  entirely  to  English  shipping,  21 1. 
depends  on  the  12  Car.  2.  c.  18.  sect.  1.,  211. 
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COLONY,— (coiitifiw«f,) 

trade  of  Great  Britain  with  her  colonies  abroad,  8!C,'^{conHnued.) 
enactment  of  the  statute,  211. 
goods,  the  production  of,  cannot  be  imported  except  in  English  built  vessels, 

legalllr  navigated,  211. 
same  rule  in  regard  to  exportation,  211. 
law  extends  to  colonies  now  or  hereafter  to  be  in  the  possession  of  the 

crown,  211. 
forfeiture  in  case  of  disobedience,  21 1. 
what  a  colony  is  in  legal  acceptation,  211.  n.  1.  214.  n.  2. 
ship  may  be  seized  by  admiral  or  other  commander  of  king's  ship,  212. 
subject  divided  into  six  parts,  212. 

1.  what  places  deemed  British  colonies  and  plantationsf  in  Asiaf  Africa^  or 

America,  212  to  214.  n.  2. 
all  places  there  subject  to  the  British  government,  212. 
but  leave  to  transport  goods  from  one  plantation-  to  another,  does 

not  extend  that  liberty  to  Guernsey,  Jersey,  or  Malta,  212. 
or  Gibraltar,  or  any  island  in  the  English  channel,  212,  3. 
decision  hereon,  213. 

definition  of  the  term  colony  as  legally  understood,  213.  633,  4, 5,  6. 
East  Indian  territories,  not  colonies  within  the  navigation  laws, 

213.— (See  **  JEwi  Indies") 
Cape  of  Good  Hope,  within  the  limits  of  East  India  Company,  214. 

—(See  "  Cape  of  Good  Hope:') 

2.  in  what  ships,  and  at  what  ports,  goods  may  be  imported  or  exported 

to  or  from  the  colonies,  214  to  221 . 
must  be  in  English  or  plantation  built  sshipping,  legally  navigated, 

215. 
except  prize  vessels  properly  condemned,  215. 
but  they  must  belong  to  Englishmen,  215.  ^ 

forfeiture  in  case  of  non-*compliance,  215* 
these  provisions  enforced  by  26  Geo. 3.  c.  60.  and  34  Geo.  3.  c.  68., 

215. 
one  general  rule  as  to  this  part  of  the  law,  216. 
free  ports  considered  as  exceptions  to  above  rule^  215,  16. 
reason  for  the  establishment  of  free  ports,  2 1 6. — (See  «  Free  Ports. ") 

3.  what  colonial  goods  must  he  imported  into  Great  Britain  before  trans- 

portation  to  other  parts  of  iixe  world,  221  to  225 
depends  on  the  12  Car.  2.  c.  i8.  s^ct.  18.,  222. 
some  of  the  principal  colonial  productions  must  be  brought  to  the 

mother  country,  222. 
what  these  commodities  are,  222. — (See  '•  Enumerated  Articles  J') 
forfeiture  in  case  of  non-compliance,  222. 
coflee,  pimento^  &c.  iron  and  lumber,  nuide  enimierated  articles, 

222,  3.— (See  «^liuy/i6er..") 
as  to  importation  of  molasses   from    the  colonies,  223. -— (See 

"Bond;'  ''Molasses.'') 
recapiUdation  of  the  entmierated  articles,  223. 
general  rule  as  to  the  importation  from  the  colonies,  1223,  4. 
exceptions  to  the  rule,  224. 
what  lumber  may  be  carried  to  ports  southward  of  Cape  Finisterre; 

224. 
what  lumber  rouy  be  carried  to  the  Azores  or  Madeiras,  224. 
bond  in  respect  to  such  exportation^  224i— *(See  "i?onrf.") 
as  to  exportation  of  sugar,  cof&c,  and  cocoa  to  such  ports,  224.*- 

(See  "  Cape  Fimterte:*) 
but  such  exportation  must  be  in  British  built  ships,  224. 
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€OLONY,^(  ooii^u^. ) 

trade  of  Great  Britain  with  her  eolimm  abroad^  4«*— (ofMUuoMi^) 

4.  What  gaodi  «Mf  he  imported  from  colomet,  mto 

Europe,  225,  6. 
trade  in  non-eoumenited  goods  was  fonnerlv  left  opea,  225. 
but  may  not  now  be  landed  in  any.  port  orBarope  north  of  Cqie 

Finisterre,  except  Great  Britain  or  Ireland*  225.— (See  **  Cape 

Fmisterre/*) 
bond  to  be  given  by  master  of  vessel  to  that  efTeat,  with  one  surety,  225, 
conditioned  for  such  landing,  225. — (See  *'  Bond.) 
tf  goods  be  laden  before  bond  given,  they  are  forfeited>  226. 
where  act  does  not  extend,  226. 

such  goods  may  now  be  landed  in  Guernsey  or  Jersey*  226. 
but  subject  to  the  same  restrictions,  226. 
bond  in  this  last  case,  how  discharged,  226. 
bond  to  be  given  for  lading  coloniu  spirits  for  Isle  of  Man,  226. 

— (See"Spin<fr) 

5.  of  trade  to  the  coloniet,  226  tp  234. 

European  commodities  for  transportation  to,  must  be  8hi|^>ed  to 

Great  Britain  in  Endish-built  snippmg,  227. 
it  must  be  direct  to  them,  227' 
penalty  in  case  of  non-compliance,  227* 
Tangier  is  excepted  from  this  law,  227* 
therefore  illegal  to  export  British  goods  from  Cape  of  Good  Hope 

to  East  Indies  227,  8. 
exception  in  fovour  of  goods  shipped  for  the  fisheries,  228»  9.— 

(See  '*  Fuheriet:') 
likewise  in  fiivor  of  salt  and  wine,  228.— (See  *<  Salt,'*  "  IFine.'') 
as  to  vessds  ooming  to  a,  from  ports  in  Europe  south  of  Cape 

Finisterre,  229.— (Sec  "  Fish,''  «•  Fkiheriee.") 
what  ffoods  may  come  from  other  parU  of  Europe  in  British  ships, 

to  Uie  colonies,  230. 
how  far  the  colonies  are  permitted  to  trade  with  one  another, 

231. 
.  fi.  miBthodi  of  enforcing  obedience  to  these  laws,  231  to  235. 

as  to  giving  bond  on  setting  sail  for  the  colonies,  231. — (See 

«•  Bond/*) 
by  oath  of  the  governors  of,  232,  3. 
duties  of  governors  of,  in  regard  to  enforcing  the  navigation  laws, 

232,  3.— (See  «•  GoMmor.'') 

by  imposing  a  duty  on  exportation  of  colonial  enumerated  arlidcii, 

233.  ' 

by  bond  required  from  naval  officer  in  the  colonies,  234. 
payment  of  the  export  duty  on  colonial  enumerated  articles  does 

not  take  away  necessity  of  giring  bond,  234. 
reason  why  admiralty  courts  were  instituted  in    the  colonies, 

235. 
appointment  of  officers  of  the  customs  in  the,  234,  5. 
7.  trade  of  the  United  States  of  America  with  the  British  colomes,  238  to 

244.— (See  "  United  States  of  Ameriea.**) 
general  poinU  as  to  importation  into,  from  foreign  colonies  sod 

other  places,  in  cases  of  emergency,  239,  40. 
exportation  of  commodities  thus  imported,  totally  prohibited,  240. 
trade   of  Demerara,  Essequibo,   and  Berbice,  regulated  in  like 

manner  as  the  other  colonies,  240,  I. 
>  as  to  importation  into  Great  Britain  of  goods    imported  into 
i  Quebec,  243. 
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COtONY,— (continued.) 

trade  of  Great  Britain  with  her  colonies  abroad,  9fc,^^(continited.) 

7.  trade  of  America,  with  the  British  colonies, — (continued.) 

natives  of  any  British  colony,  considered  as  British  subjects^  for 

purposes  of  the  havigation  act»  252. 
ships  of  the  built  of  any  British,  deemed  British-built,  253. 
interaalregulations,  affecting  Newfoundland,  362. — (See  **  Fishery.**) 
when  engagement  in  colonial  trade  gives  an  hostile  character,  409,  10» 

—(See  "  Hostiie  Character.") 
right  of  neutral,  to  engage  in  belligerent's  colonial  trade»    466,  67, 

68.  . 

neutrals  cannot  interfere  in  time  of  war  in  a  colonial  trade  they  have 

not  enjoyed  during  peace,  469. 
and  this,  thopgh  one  of  the  belligerent  states  allows  it,  469* 
if  neutral  enjoyed  it  during  peace,  the  breaking  out  of  a  war  will  not 

dispossess  him,  469,  70. 
The  rule  of  A.  D.  1756,477,    • 

the  relaxations  of  this  rute,  470, 

the  reasons  for  the  relaxation,  470,  71. 

history  of  these  relaxations,  which  arose  out  of  the  American  war, 

471. 
case  shewing  illegality  of  neutrals  direct  trade  with  enemies  colony, 

472, 
trade  between  the  country  of  the  enemy, 
and  his  allies  colony,  472. 
the  same  with  trade  from  one  colony  to  another,  472. 
pases  decided  on  the  rule  of  1756,  and  its  relaxations,  472,  73. 
where  ship  was  coming  from  hostile  colony  to  a  port  of  Europe 

not  belonging  to  England,  472. 
where  ship  came  from  hostile  colony  and  was  captured  on 

voyage  to  a  neutral  colony,  472,  3. 
where  ship  came  from  hostile  colony,  was  bound  t9  her  own 

port,  473. 
where  ship  came  from  hostile  colony,  the  trade  of  which  was 
in  general  only  permitted  to  neutrals  with  lioenoe^  473,  4. 
where  neutral  was  really  in  partnership  ivith  enemy,  though 
ostensibly  trading  with  her  own  port,  and  on  her  own  ac<^ 
count,  474. 
how  far  the  motive  of  neutral  is  cognizable  by  the  court* 

475. 
colonial  trade  may  not  be  carried  on  circuitously  by  neutrals^ 

476  to  479. 
neutral  may  trade  from  his  own  country  to  hostile  colony,  and 
thence  carry  the  produce  to  the  general  trade  of  Europe^ 
476. 
what  is  to  be  deemed  an  honest  importation  sufficient  to  break 

the  continuity  of  a  voyage,  476,  7- 
shifting  cargo  from  ship  to  land,  and  thence  on  board  of 
"*  another  vessel,  not  necessarily  sufficient,  476. 

reasons  why  so,  477* 
report  of  advocate  general  respecting  this  law  made  in  1801, 

478. 
this  report  recognizes  the  principle  of  importation  by  neutral 
from  hostile  colony  to  bis  own  country,  and  thence  to  his 
general  trade,  478. 
it  is  not  so  with  a  direct  trade  by  neutral  with  the  mother 
country  and  her  colonies,  478. 
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COLDLY,— (contmuetL) 

trade  of  Great  Britain  with  her  coUmies  abroad,  9tc."^(eo9UiHued,) 
of  trade  with  colonie$  in  general, 
cases  didded  on  the  rule  of  1756,  &c. — (continued,) 

the  consequences  of  a  breach  of  this  rule  is  the  confiscation 

of  the  property,  479. 
the  consequences  extend  to  both  ship  and  cargo,  479* 
these  are  the  pennanent  rules  of  international  law,  479. 
interest  of  enemj  in  goods,  479.— (See  "  Enemy,") 
articles  the  produce  of,  cannot  be  imported  except  from  place  of  produc 

tion,  534. 
others  forbidden  to  be  brought  from  the  Netherlands  or  Germany,  534. 
goods  the  produce  of,  imported  in  foreign  European  parts  and  mann&o- 

tured  there,  cannot  hz  imported,  534. 
what  articles  cannbt  be  imported  from  the  Netherlands,  534. 

viz.  pitch,  tar,  rosin,  pot-ashes,  spicery,  grocery,  tobacco,  rosin,  desl 
boards,  fir  timber,  and  olive  oil,  534. 
this  prohibition  repealed  as  far  as  deal  boards  and  fir  timber  is  r^arded 

535. 
as  to  imporUtion  of  tea,  535. — (See  "  Tea,*') 
as  to  the  encouragements  to  import  colonial  produce,  544. 
what  articles  may  not  be  shipped  for  any  other  place  but  United  Kingdom, 

or  its  colonies,  544,  43. 
Gibraltar  is  not  a  colony  for  this  purpose,  545. 

nor  does  the  term  plantation  extend  to  British  European  dominions,  545. 
navigation  act  extended  to  Scotland  and  Ireland,  545. 
exportation  of  tools  to  an  English  colony,  578.-^(See  •*  Tools,*') 

com  to  an  English  colony,  578. — (See  *'  Com,") 
'  penalty  for  illegally  landing  bounty  or  drawback  goods  in  colony,  610. 

this  illegal  when  goods  are  entered  for  another  piaee,  610. 
ef  the  colonial  trade  and  laws  affecting  it,  and  the  foreign  -conunercial  compammf 
631  to  689. 
of  the  facilities  to  commerce  by  colonial  monopolies,  631. 
observation  on  the  policy  of  them,  631,  2,  3. 

Dr.iSinith  confesses,  that  the  advantages  greatly  counterbalance  the  di»- 
advantages,  634. 

1.  what  country  is  a  colony  or  plantation  of  Great  Britain,  633,  4.  213. 

British  settlements  in  East  Indies  are  colonies  or  plantations,  634. 

decisions  shewing  it.  634. 

but  by  special  enactment  navigation  act  does  not  extend  there,  634,5. 

there  b  no  distinction  between  colony  and  plantation,  635. 

derivation  of  the  word  colony,  635. 

origin  of  the  American  plantations,  635. 

Newfoundland  considered  as  a  colony,  635. 

term  plantation  confined  to  such  places  as  raise  produce,  636. 

does  not  extend  to  British  European  possessions,  636. 

what  are  colonies  in  bis  majesty's  possession,  636  . 

foreign  settlements  where  British  exercise  certain  rights,  not  •• 

considered.  636. 
foreign  settlements  taken  from  enemy  are  so,  637. 
this  was  the  case  with  Guadaloupe,  637. 
same  in  regard  to  Newfoundland  after  treaty  of  Utrecht,  637. 

2.  what  laws  respecting  trade  are  in  force  in  colonies,  &c.  of  Grcil 

Britain,  637  to  661. 
legal  constitution  of  plantations,  divided  into  throe  parts,  637,  8. 
in  general  governed  by  the  laws  of  the  people  who  settled  there, 

638. 
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COLONY,— (con<wiii€d.) 

of  the  colonial  trade  and  laws  affecting  it^  Src—  {continued,) 

2.  what  laws  respecting  trade  are  in  force  in  colonies,  &c«— (conttmied.) 

when  English  subjects  settle  in  uninhabited  place,  English  laws 
in  force,  638. 

an  after  statute  will  not  bind  Bnglish  resident  there,  638. 

otherwise  if  specifically  named,  638. 

tharefore  statute  of  frauds  does  not  operate  in  Barbadoes,  638. 

but  these  principles  to  be  understood  with  some  restrictions,  638. 

what  these  restrictions  are,  638, 

the  general  rule  that  they  take  only  such  parts  as  may  be  conre- 
Qient^  638,  9. 

what  shall  be  rejected,  depends  in  the  first  instance  on  the  provin* 
J  cial  judicature,  639. 

further  remarks  as  to  what  laws  are  to  be  in  force,  639. 

if  a  new  country  is  guned  by  conquest,  the  old  laws  still  remain,  639. 

but  only  till  conqueror  maices  new  ones,  639. 

king  of  England  has  a  legislative  authority  there,  without  consent 
of  parliament,  640. 

but  common  law  of  England  is  in  general  established  in  such 
countries,  640. 

but  the  king's  power  is  subordinate  to  parliament,  640. 

therefore  it  cannot  make  a  change  contrary  to  fundamental  prin- 
ciples, 640. 

examples  put,  640. 

countries  conquered  by  Britiek  arms,  necessarily  subject  to  the 
British  legislature,  640. 

further  right  of  the  king  over  such  countries,  640,  1 . 

but  his  power  ceases  as  soon  as  he  establishes  a  different  constitu- 
tion, 641. 

a  country  coming  to  king  by  descent,  retains  its  old  laws,  642. 

but  they  cannot  be  altered  without  act  of  parliament,  642. 

3.  interior  regulations  of  the  colonies,  642. 

laws  made  in  one  colony  will  not  bind  those  not  resident  within^  642. 

of  provincial  establishments,  642,  3. 

of  proprietory  governments,  643. 

of  charter  governments,  643. 

some  of  these  last  modelled  after  the  English,  643. 

what  lawstnade  by  such  legislative  assembly  will  be  void,  643. 

acts  of  parliament  will  not  bind  the  colonies,  643. 

otherwise,  if  specifically  named,  643. 

statutes  against  popery  seem  to  extend,  644. 

provision  of  18  Geo,  3,  c.  12.  in  this  respect,  644. 

aliens  may  be  turned  out  of  plantations  by  Idng,  644. 

this  is  now  regulated  by  statute,  644. 

king  may  establish  a  court  of  equity  and  exchequer,  or  criminal 
tribunal  in  them,  644. 

kin^  has  a  general  right  to  establish  courts  of  justice  u  the  colo- 
nies, 645. 

the  sut.  10  &  11  W.3.  c.  26.  does  not  take  away  the  prerogative 
in  this  respect,  645. 

power  of  king  in  colonies,  same  as  in  England,  considered  abstrao- 
tedly  from  the  statute  law,  645,  6. 

4.  punishment  of  crimes^  and  redress  for  civil  injuries,  646. 

governors  of  plantations  may  be  tried  in  England  for  oflfences  com- 
mitted there,  646. 
but  this  is  by  special  enactment,  11  &  12  W.3.  c.  12.,  646. 
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COLONY, ^(continued.) 

of  the  colonial  trade  and  laws  effecting  it,  4rc — (contimcttt) 

4.  pumshment  of  crimes  and  redress  for  civii  injurieSi  &c.-^CDfi/»iiMdL) 
statute  42  Geo.  3.  c.  85.  extends  that  provision  to  perauns  holdiog 

public  offices  there,  646. 
how  such  persons  to  be  punbhed,  646^ 
same  provisions  in  East  India  bill,  13  Geo,3«  c  63.»  646. 
cartain  statutes  regulating  trials  for  nourdera  committed  on  high 

seas  considered  to  extend  to  plantations,  647. 
without  a  statute  an  indictment  will  not  lie  in  England  for  crime 

committed  in  colony,  647. 
but  if  such  crime  be  at  all  connected  by  returns  made  to  navy 

office  in  London,  English  courts  hare  power,  647- 
of  redr^  in  England  for  local  injuries  in  the  colonies,  647,  8. 
no  action  is  sustainable  in  England  for  snch  injuries,  648. 
but  it  has  been  decided  otherwise  where  there  was  no  oouit  of 

judicature  established,  647* 
what  colonial  injuries  partaking  of  locality  can  or  cannot  be 

remedied  here,  648. 
where  a  bill  in  equity  will  not  be  atistainabie^  648. 
.where  it  is  sustainable,  648* 
appeal  will  in  all  cases  lie  to  king  in  coundlt  648. 
nor  can  it  be  taken  away  from  the  subject  by  any  grant,  648. 
of  redress  for  injuries  in  colony,  of  a  transitory  nature,  649. 
in  this  case  rule  altogether  otherwise,  649. 
but  no  action  lies  against  supreme  authority  of  a  state  for  act 

done  servato  juris  ordine^  649. 
court  of  K.  B.  can  issue  habeas  corpus  to  phmtationa,  649. 
the  most  usual  way  of  proceeding  in  cases  of  injuries  done  by 

such  persons,  649. 
action  will  lie  in  England  for  debts  or  contracts  made  m  the 

colonies  640. 
but  if  contract  not  obligatory  in  the  country  where  made,  it 
cannot  be  enforced  elsewhere,  649.^— (See  **  ContraeL") 
but  English  courts  will  give  effect  to  foreign  made  conlrscts, 
though  differing  from   our   own    laws,   649,50.— (See 
«  Contract*,**) 
examples  put,  649, 50. 

Stat.  5  Geo.  2.  o.  7.  facilitates  recovery  of  debts  contracted  io 
the  colonies,  where  a  person  residing  here  is  a  party,  650. 
landsy  negroes,  and  real  estates  liable  to  be  seized  for  debt^  650. 
proof  may  be  given  by  affidavit  made  before  compet^t  autho- 
rity here,  650. 
as  to  the  rate  of  interest  chargeable,  650. — (See  *^  bUereiL*^ 
of  actions    on   cobnial   or    other  judgment,    651.— (See 

"  Judgment:') 
of  evidence  necessary  to  support  such  action,   65d*— (See 

"  Evidence:') 
of  dischaige  of  debts,  654.— (See  •«  DebU*') 
as    to    limitation    of    actions    arising    in    colonies,    654.— (See 

"  Limitation:') 
evidence  from  colonies,  how  obtained,  ^5. — (Se^  "  JBmdeftce.'O 
in  case  of  bankruptcy  here,  property  ii)  colonies  vests  in  assignees, 

eCO.^See  *' Bankruptcy:') 
in  case  of  English  subject  dying  here,  property  in  colony  £dn* 
butoble  aceording  to  laws  qf  England,  ^l.^See  *'  Deetk' 
•'  Probate  :') 
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COLONY,— (con/tnued.) 

of  thecohnial  trade  and  loos  ^ectimg  Uf  ^c— -(contjutf^d.) 

4.  punisbmient  of  crimes  and  redress  for  ci^il  injuries»  &c. — (continued.) 
laws  in  force  in  colony,  repugnant  to  navigation  act,  void^  677 .^^ 

(See  "  West  Indiei.") 
as  to  the  manif est  for  ships  clearing  fronit  734.-*«(See  **  Manifest.") 
it  is  to  be  delirered  to  the  proper  officer  before  sbipdears^  734. 
a  duplicate  is  then  to  be  made,  734. 

officer  to  endorse  his  name  and  date  on  the  original  one,  734. 
and  then  retnm  it  to  the  master,  734. 
the  duplicate  is  iBunediately  to  be  transmitted  to  the  comp- 
troller of  port  where  ship  bound,  734. 
as  to  the  manifest  of  the  crew  of  a  vessel  coming  from  or  going 

to,  734. 
this  must  be  produced  both  on  arrival  out,  and  notice  within 

ten  days  after,  734. 
oath  required  of  master  on  this  occasion,  734. 
contents  of  the  manifest  and  oath,  7^. 
forfeiture  for  omission,  734. 
all  masters  may  inspect  such  manifest,  734. 
The  several  foreign  companies  and  colonies  considered,  $61  to  689. 
The  East  India  Company,  661.— (See  «'  East  India  Company,") 
The  West  India  Trade,  676.— (See  "  West  India  Trade.") 
:  The  Hudson's  Bay  Company,  679,^(See'' Hudson^s  Bay  Company.") 
The  South  Sea  Company,  680.— (See  '<  South  Sea  Company/') 
The  African.  Company,  eS'^—CSee  '*  African  CompoMyJ') 
The  Sierra  Leone  Company,  685. — (See  '<  Sierra  Leone  Company.**) 
The  Russia  Company,  685.'^(See  <'  Russia  Company:* ) 
The  Eastland  Company,  687.-- (See  *   EasUand  Company.'') 
The  Turkey  Company,  688.— (See  «<  Turkey  Company.**) 

COLONIZATION,— (See  "  Colonks.**) 

when  distant -colonization  impolitic,"  11. 

Lord  Sh«ffieki*s  remarks  thereon,  1 1. 

utility  of  colonies  considered,  632.  ^ 

COMMERCE.- (See  '''AgriaiHure,**  ''Labour,"  ''Papulation^"  «  Jrade,"  "Co- 
lony,*' *c.) 
The  advantages  of  commerce^  1  to  4. 

its  object,  and  how  far  valuable  or  injurious,  1. 

its  effect  on  agriculture,  the  price  of  land,  and  increase  of  population,  2, 3.' 
origin  and  utility  of  foreign  commerce,  and  its  beneficial  influence,  3. 
wholesale  commerce  subdivided  into  three  beads,  and  what  they  are,  8. 
capital,  in  what  branches  of  commerce  most  advisable  to  emplo)%  7. — (See 

«  Capital") 
explanation  of  the  comparative  utility  of  these  subdivisions,  8,  9, 10. 
reasons  for  error  that  foreign  is  more  productive  than  internal  commerce, 

10,  11. 
Lord  Sheffield's  remarks  thereon,  1 1,  12. 
its  origin,  13. 
Lam  of  nations  as  to,  in  general  ta  time  ofpeaee^  25  to  47.-«»(See  "Law  of  Nations.") 
international  right  of  commerce,  31. 
treaties  of,  between  nation  and  nation,  how  governed,  38  to  47.— *(See 

"  Treaty.") 
imperative  duty  of  a  nation  to  support  freedom  of,.  73. 
the  reasons  why,  73^  4,  5^  6.  • 

the  means  of  supplying  the  wants  of  mar^  74. 
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GOMMEKCE.-*  (con  ttnuetf.)  ' 

Law  of  nations  om  to,  in  general  m  time  of  peace* — (comitmned^) 

the  reasons  that  induced  Mr.  Pitt  to  enter  into  a  commercial  treaty  with 

France,  74. 
illegality  of  interference  with  commerce  between  other  independent  states, 
7^  to  79.— (See  "  Trade.*') 
no  nation  may  impose  regulations  in  restricuon  of  commerce  during 

peace^  76,  7,  8. 
each  nation  may  buy  and  sell  with  erery  nation  that  chooses  to  deal  with 

ber»  7^, 
to  molest  a  nation  in  prosecution  of  her  commerce  is  to  violate  the  law 

of  nations,  76. 
instance  where  it  was  so  considered  regarding  Portugal,  7^> 
this  common  right  called  yreedom  of  trade^  76. 
this  position  not  to  be  considered  as  authorizing  a  trade  with  another 

nation's  colonies,  76. 
for  a  nation  is  at  liberty  to  present  any  trade  to  her  colonies,  76,  7- 
decisions  of  the  British  courts  have  proceeded  on  this  prindple,  77. 
warranty  of  neutrality  not  falsified  by  condemnation  ot  foreign  court  of 

admiralty  for  breach  of  a  foreign  ordinance,  77' 
rule  ceases  when  it  is  provided  for  by  treaty,  78. 
thus  nations  of  Europe  by  treaty  restrict  the  commerce  of  Indian 

Srinces,  78. 
when  any  nation  makes  a  concession,  she  is  entitled  to  annei 
conditions  to  her  grant,  78,  9. 
of  the  right  of  a  nation  to  decline  commgrce  with  another  state,  and  con- 
sequent right,  79  to  81. 

in  Europe,  no  nation 'prohibits  commerce  with  another  nation  of  ^e 
same  quarter,  79. 

a  state  has  liberty  absolutely  or  oonditionaUy  to  restrict  her  own  com- 
merce and  that  of  her  colonies  with  anoUier,  79. 

she  may  prohibit  import  6r  export  of  certain  commodities,  7^» 

she  may  institute  ana  augment  customs,  79. 

she  may  prescribe  the  manner  in  which  and  the  places  where  her  own 
commerce  shall  be  carried  on,  79. 

may  make  what  distinctions  in  commerce,  between  nation  and  nation, 
she  pleases,  79.  % 

European  nations  have  exclusively  appropriated  commerce  of  their  co- 
lonies to  themselves,  79. 

right  acknowledged  by  all  nations,  79. 

the  authority  on  which  the  above  rest,  79,  80,  81. 

usage  does  not  give  one  nation  a  right  to  trade  with  another,  80.*- 
(See  '^  Usager) 

if  a  nation  desires  a  commerce  not  dependant  on  will  of  another,  she 
must  obtain  it  by  treaty,  80. 

obligation  to  trade  is  an  imperfect  obligation,  80,  81. 

monopoly  of  her  own  colonial  commerce  by  a  nation,  not  rqiugoant  to 
law  of  nature,  81. 

liberty  of  commerce  doth  not  preclude  a  state  from  allowing  more  fiiTOur 
to  her  own  subjects  than  others,  81. 
of  forfeiture  and  loss  of  right  of  action,  if  an  alien  be  concerned  in  a  pro- 
hibited trade,  81  to  84.— (See  *<  AUenJ*) 
and  seizing  such  property  is  just,  81. 
bow  far  smuggling  invalidates  commercial  contracts  between  subjects  and 

aliens,  81,  2.— (See  ••  SmuggUngy  ^^  Aliens/*) 
of  the  riffht  to  impose  or  refuse  limitations  to  paisage  by  land  of  a  state, 

84  to  88— (See  "  Passsge  by  Land  or  Sea.'*) 
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COMMERCE.— (con/tftued.) 

Law  of  naiwM  a«  to,  tn  general  in  time  of  neace^r^conimued,) 

•  of  the  right  to  the  dominion  of  sea*  and  to  refuse  or  limit  passage  thereon* 

88  to  103.— (See  ••  Sea^"  "  Passage  by  Land  or  Sea.*') 
how  freedom    of  commerce    modified   by  treaties*  106  to  107. — (See 

**  Treaty,") 
relaxation  of  the  law  in  respect  to  aliens  made  in  favour  of*  132.— (See- 

"  JUen:') 
freedom  of,  restored  to  the  alien  merchants*  147. 
freedom  of,  confirmed  to  the  alien,  147. 
£foio  commerce  of  nations  is  affected  by  war,  377  to  489. 
divided  into  three  heads,  377* 
1.  How  commerce  between  belligerents  and  their  allies  is  affected  by 
ircir,  377  to  392.  (See  "  War,") 
established  rule  of  law  of  nations  that  commerce  must  cease  when 

two  states  declare  war,  377*  8. 
unless  when  otherwise  stipulated  by  treaty*  378. 
principles  on  which  rule  founded,  378. 
king  only  has  the  power  of  declaring  war  and  making  peace* 

378*9.— (See  ••JTin^.") 
he  may  remove  it*  in  part*  and  thereby  permit  commercial  inter- 
course* 379. 
reasons  whv  the  king  only  has  power*  379. 
opinions  of  Sir  W.  Scott  respecting*  379. 

insurance  by  British  subject  on  alien's  property  ceases  to  be  opera- 
tive, if  hostilities  afterwards  declared*  380. 
same  rule  if  a  British  colony  taken  by  enemy,  380. 
contracts  between  alien-enemy  and  subject*  how  far  void*  381*  2. 

—(See  "  Contract.")  ' 
the  law  regarding  cartel  ships*  382,  3.— (See  *'  Cartel.") 
how  far  commerce  of  allies  in*  is  prohibited*  383  to       . — (See 

"  JUy.") 
attempts  to  elude  rule*  unavailing*  384. 
all  Commerce*  either  direct  or  indirect*  with  enemy  is  prohibited* 

384. 
and  goods  shipped  to  neutral  countries,  for  purpose  of  being 

afterwards  tarried  to  enemy's  country,  are  forfeited*  384. 
and  goods  bought  by  a  neutral*  in  employ  of  an  English  sublect* 
for  the  purpose  of  conveyance  to  enemy's  port*  are  forfeited* 
385. 
otherwise  where  a  neutral  subject  is  the  bona  fide  owner*  385. 
neutrals  residing  in  enemy's  country  not  to  be  considered  such* 

385.— (And  see  *'  Jddenda.") 
partnership  with  neutrals  no  protection  for  trade  with  enemy, 

385. 
case  deddinff  point*  385. 
decisions  at  law  on  this  rule*  385  to  386. 
doubted  formerlv  whether  same  rule  prevailed  at  law*  385. 
now  fuUy  established,  385*  6. 

LfOrd  Kenyon's  judgment  in  the  case*  dedding  the  point*  385. 
no  difference  whether  trade  carried  on  by  land  rather  than  water, 

386. 
and  it  is  a  misdemeanour  at  common  law  to  carry  corn  to  an 

enemy's  port*  386. 
exceptions  to  the  rule*  386. 
shipment  of  goods  before  hostilities  declared*  386. 
case  on  the  point,  and  Sir  W.  Scott's  judgment,  386*  7« 
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COMMERCE.— (cofKtmied.) 

How  commerce  uf  wiMom  tt  afeded  Ay  wat.-^etmimued,) 

]•  How  commerce  between  b^Uigertwk^  &c.  affected  by  «Mir» — (cofiltfiifecL} 
wkere  a  sliip  sails  for  an. alien  port,  which  befiore  her  arrival  be- 
comes an  hostile  port,  and  is  surrendered  to  British  anthorities, 
387. 
|iidgment  and  case  on  the  point,  387. 
mere  intention  to  trade  ill^ally  not  sufficient,  387. 
but  coramencement  of  a  voyage  towards  hostile  country  is  suffi- 
cient, 387. 
where  goods  laden  before  war,  if  all  possible  diligence  is  used  to 

countermand  voyage,  tbej  will  be  restored,  387,  8,  9,  390. 
otherwise  where  due  diligence  has  not  been  used,  387,  8. 
British   subjects  cannot   withdraw    their   property  from    alien 

enemy^  country,  388. 
unless  by  the  licence  and  protection  of  government,  388. 
withdrawing  funds  from  enemy's  country  to  be'treated  indulgently, 

388. 
but  the  general  necessity  for  a  licence  exists,  388. 
the  line  of  conduct  to  be  pursued  in  order  to  withdraw  property, 

389. 
what  circumstance  will  induce  a  court  to  regard  a  case  with  in- 
dulgence, 390,  9 1 . 
Query,  whether  bills  drawn  in  hostile  country  can  be  l^aUy  passed 

here,  390. 
bills  drawn  by  British  priaoiMn  dhroad  upon  this  country  may  be 
proceeded  on,  390. 
'  further  instance  whare  rule  has  been  relaxed,  391,  2. 
2.  Of  war,  and  who  are  to  be  deemed  aliens,  and  what  is  an  hostile  cha- 
racter, 392  to  413.— (See  *'  War:*) 
as  to  hostile  character,  395.— (See  '<  Hotiile  Character.") 
as  to  friendlv  character,  397.— (See  '*  Briendly  Character.*') 
as  to  neutral  character,  398. — (See  "  NeutraU."*) 
at  to  the  character  imposed  by  residence,  399. — (See  "  Re- 
sidence.") 
by  traffic,  405.— (See  "  Trade.") 
general   rules  as  to  this  character,  406. — (See  *'  Hostile  Cbo- 

racter.**\ 
as  to  hostile  character  by  particular  trading,  408. 

transfer  of  property  in  transitu,  411.— (See  *'  TramfeniM 
transitu.'') 
3*  Of  the  detention,  seicure,  capture,  and  confiscation,  by  belligereDts, 
of  property  employed  in  commerce,  413  to  437. — (See  "  B^ 
Ugerent.") 
of  embargoes  affecting  commerce,  415* — (See  "Embargo.") 
4.  Cf  neutrals f  how  affected  by  war^  438.— (See  "  Neuirals.**) 

enemy  4iow  protected  by  neutral  ports,  441.— *(See  **  Port.'*) 

by  neutral  ships,  444.— (See  <<  Neutrals.'') 
of  neutral,  how  protected  by  enemy's  ship,  440. —  v^ee  **  Neutrals,") 
of  neutrals,  when  illegal,  444.^^(6ee  *^  Neutrcds.*') 
at  to  seizure  of  neutral  property,  449. — (See  **  Contraband  Com^ 
merce^"  "  Blockade:*) 
of  the  dispensations  with  the  legal  effects  of  war  on  the  commerce 
of  belligerents  and  neutrals,  490. — (See  *'  Dispenscttions.") 
Idng  has  the  power  to  regulate  it,  491. 
is  the  arbiter  of  it,  491.— (See  «  King.") 
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COMMBRCB.— (confjnii^.) 

How  c&mm»ce  of  naXwm  i$  mfected  by  war.— *(conf mtied.) 

of  the  dUpensations  with  legal  effect  of  war — [conthmed.) 

dtfring  war  how  aflRMsted  by  orders  in  coancil,  508.-^S«e  *^  OrcEer< 
in  CoundV*) 
liow  afTeeted  by  our  own  legislative  enactments*  513. 

in  earty  thnes  commerce  received  encouragenient»  513. 

thui  a  person  who  had  made  three  voyages  was  to  be  a  thane, 

513. 
balance  of  trade  now. considered  as  acbimeai»  514. 
l^slative  enactments  went  other  to  restrain  itnpoitation  or  -ex* 

portatioD,  514. 
or  to  encourage  them»  514. 
the  methods  adopted  to  eibct  these  ends,  514, 5. 
observations  on  this  policy,  515,  6,  7. 

general  view   of   the    non-importation   law,  517.— ^See  **  Impot* 
tatioii/0 
TkefaaUtkx  to  BrUish  Commerce, 

by  commercial  treaties,  615. — (See  **  Tremtjf.*') 
by  colonies  and  foreign  companies,  631. — (See  **  CoUmi^.*') 
Importaiion  €Uid  Exporiaium^  horn  reftramed  ani  enomr&god,  513  to  6\B. 

— (See  "  Importation  and  Exportation.*') 
How  affected  by  £&«   duties    of  castama  and  €scii€f  €9d  to  847.*-(See 
"  Customi,''  and  "  Exdse.") 

COMMISSION. 

a  nation  having  agreed  to  admit  consul  cannot  reject  the  king's  consular  com- 
mission, 55« 

otherwise  where  no  stipulation  exists,  55. 

form  of  Bnglish  consul,  how  it  varies  when  sent  under  treaty  or  when  under 
permission  only,  55.  '  ^ 

consular  formerly  in  Latin,  now  in  English,  56. 

see  divers  forms  of.  Appendix,  last  volume. 

of  vice  consul,  signed  by  consul,  65. 

expenses  of  remitting  money,  &c.  by  agent  &lls  on  debtors,  where  debt  is  con- 
tracted in  Jamaica,  651. 

COMMISSIONERS  OF  CUSTOMS.— (See  "  Customs.") 

their  duties  in  regard  to  fishing  vessels,  344. — (See  **  Fhheries,'^  **  Whale 

Esheries/') 
when  goods  not  taken  out  of  warehouse,  may  order  them  to  be  sold  to  pay  the 

expenses,  549. 
must  approve  the  bond  and  warehouse,  before  goods  can  be  landed  under  the 

bonding  and  warehousing  sy8tei:n»  ^^^ 
may  grant  permission  to  certain  ships  not  to  unload  in  London  docks,  560. — 

(See  **  London  Dock  Comptmy:* ) 
what  abips  with  West  India  produce  thej;  may  ordter  to  unload  in  West  India 

docks,  561. 
forfeiture  for  disobedience  to  the  order,  561* 

may  direct  Bast  India  vessels  to  discharge  thdr  eargoes  at  Long  Reach,  561,2. 
ships  that  cannot  come  into  the  docks  they  may  order  to  unload  at  other 

pkees,  562. 
must  grant  licence  to  ship  bounty  or  drawback  goods,  607. — (See  "  Licence.**) 
duties  arising  in  England  and  Scotland  managed  by  two  sets  of,  703. 
to  grant  licence  to  export  goods  duty  free  to  Isle  of  Man,  714. 
may  allow  ships  arriving  from  Ireland  to  unload  at  other  than  legal  ports,  728. 

—(See  •*  trektud:*) 

3l  4 


888  INDEX   TO   THE   FIRST   VOLUME. 

COMMISSIONERS  OF  CUSTOMS.— (conHnued.) 

may  decide  on  amount  to  return,  when  damage  is  done  to  tbe  goods.  758. — 

(Sec  "  Damage:*) 
maj  mitigate  the  forjfeiturep  where  goods  are  put  on  board  a  coasting  vessel,  and 

not  mentioned,  in  cocket,  768.  ' 

may  authorize  coasting  documents  to  be  taken  bj  coast  bond,  768,  9.' 
.may  make  deputation  to  a  person  to  constitute  him  a  seizing  officer,  795. 
their  power  to  authorize  property  to  be  restored  after  seizure,  797. 
sales  by  auction  by  order  of,  not  liable  to  duty,  821. 

COMMISSIONERS  OF  EXCISE.— (See  *' Excite:*) 

may  allow  fish  to  be  exported  from  other  than  legal  quays,  368. 

may  enlaige  time  for  exporting  drawback  glass,  605. — (See  *'  GUus:') 

have  option  as  to  penalty  in  case  of  shipping  drawback  goods  which  vary  from 
description  in  notice,  606. 

action  lies  i^nst  for  refusing  to  pay  drawback,  613. 

may  allow  bounty  on  pilchards  to  be  exported  from  such  ports  as  they  deem 
proper,  729.— (See  "  PorU:*) 

judgment  of  condemnation  by,  not  conclusive  as  a  judgment  of  court  of  ex- 
chequer, 786. 

may  order  seizures  to  be  restored  upon  any  terms  and  conditions  they  deem 
fit,  799. 

sales  by  auction  by  otder  of,  not  liable  to  duty,  821. 

summons  to  witnesses,  what  sufficient,  when  issued  by,  825. 

COMMON  LAW.— (See  «  Law  of  Nations:'  **  Municipal  &«.*') 
internaUonal  law  held  to  be  part  of  it,  32. 

jurisdiction  of  the  British  seas  reccmized  by,  101. — (See  ''  Sea.") 
this  right  has  been  recognized  by  toreign  treaties,  101. 
who  are  natural-bom  subjects  at  common  law,  110. — {See  ^*  Subject,"'  *' JU 

legiancei") 
no  difference  between  it  and  civil  law  respecting  illegality  of  trade  with  enemy, 

386.— (See  *' Commerce:') 

COMPUTATION  OF  TIME.— fSee  subsequent  volumes  Index,  "  Time.") 

of  time  in  relation  to  the  limitation  of  actions  against  officers  of  revenue, 

808,  9. 
in  computing  this,  the  day  on  which  act  done  to  be  included,  808. 
and  it  is  to  be  calculated  by  lunar  months,  and  not  calendar,  809» 
of  time  granted  by  permits»'844. — (See  "  Permit.") 

CONDEMNATION.— (See  "  Cuitoms.'*) 

in  court  of  Exchequer  sufficient  evidence  of  adulteration  of  an  article,  785. 

is  conclusive  evidence  against  all  the  world,  786. 
but  a  condemnation  by  commissioners  of  excise  is  not  so  conclusive,  786. 
.  of  court  of  Exchequer  has  been  set  aside  on  ground  that  a  memorial  was  before 
Treasury  for  consideralfcn,  800. 
is  conclusive  evidence  agaiM;  defendant  in  an  action  for  the  penalty,  823. 
but  not  evidence  of  immaterial  averments  stated  under  a  scilicet,  823. 
for  a  forfeiture  on  one  statute  no  evidence  against  same  party  on  another,  823. 
judgment  for  forfeiture  by  commissioners  of  excise  conclusive  evidence  of  it, 
844,  5. 

CONQUEST.— (See  **  Capture,"  "  War.") 

denizen  may  be  made  by,  122. — (See  «  Denizen.") 

if  king  conquers  a  country,  antenati  and  postnati  are  all  deniaens,  122. 
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CONQUEST,— ( continued.) 

by  capitulation,  efiect  of  on  pro)>erty  afloat,  427>  8. — (See  *'  CapUulatiorL*') 
as  to  the  laws  to  be  established  in  a  coungy  on/  6d9»  40.— (See  **  Colony.*') 
as  to  power  of  king  over,  -640.— (See  "  Colony.*') 

CONSOLATO  DEL  MABE.— (See  "  Law  of  Nations.") 
origin  of  the  formation  of  this  commercial  code,  36. 
made  up  of  the  provisions  of  the  Rhodian  and  Amalphian  codes  and  particular 

laws  of  different  states,  36. 
established  on  authority  of  all  the  kings  of  Europe,  36. 

CONSTABLE. 

naturalized  subject  cannot  be,  126. 

CONSTRUCTION 

of  treaties,  44  to  47.  627  to  630.— (See  ••  Treaty.") 

to  be  construed  in  the  same  way  as  common  contracts,  44,  5. 
but  necessary  in  these  questions  to  keep  in  view  state  of  contracting 
powers,  45.' 
of  acts  of  naturalization,  126,  7. 
of  32  Hen.  8.  6.  16.  regarding  aliens,  165. 
of  12  Car.  2.  c,  18.  s.  8.  as  to  foreign  ships,  176. 
of  13  &  14  Car.  2.  ell.  s.  23.  regarding  wine,  177,  8 — (See  "  Wine:') 
df  27  Geo.  3.  c.  19.  regarding  vessels,  180* 
of  12  Car.  2.  c.  18.  s.  8.  decisions  and  opinions,  184. 

rule  for  the  construction  of  it,  187. 
of  the  13  &  14  Car.  2.  c.  1 1.  s.  6.  on  comparison  with  the  12  Carl  2.  c.  18.  s.  8. 

190. 
of  12  Car.  2.  c.  18.  s.  8.  as  to  the  place  of  growth,  192. 
of  the  navigation  acts  r^rdin^  Asiatic,  African,  and  American  trade,  207. 
of  the  27  Edw.  3.  c.  19.  respecting  the  construction  of  forfeitures,  and  whether 

it  is  repealed  or  not,  250,  51. 
of  the  22  Geo.  3.  c.  20.  rektive  to  payment  of  the  duty  on  the  produce  of 

whales,  333. 
of  the  28  Geo.  3.  c.  20.  relative  to  time  of  staying  at  sea  for  whalers,  359. 
of  statutes  limiting  boundaries  for  whalers  to  fisih,  359* 
of  3^  Greo.  3.  c.  63.  rebtive  to  altering  stamp  on  whalers'  insurances,  360. 
of  rules  of  relaxation  of  the  law  of  nations  by  belligerents,  480. — (See  *'  Bel" 

ligerent") 
of  licences  granted  to  import  and  export,  498.— (See  "  Licence.") 
of  43  Geo.  3.  c.  143.  as  to  importation  of  wool,  539.— (See  "  Cotton.'*) 
of  the  Liverpool  dock  acts,  567.— (See  "  Docks.") 
of  the  statutes  relative  to  foreigners  trade  in  the  East  Indies,  672,  3. — (See 

"  East  Indies.") 
of  statutes  24  Geo.  3.  sess.  2.  c.  47*  s.  15.  and  34  Geo.  3.  c.  50.  s.  5.  as  to  term 

"on  shore,"  814.  , 

of  59  Geo.  3.  c.  53.  s.    .  as  to  allowing  contractors  to  add  some  equivalent  to 

the  duty,  817>  8. 
of  48  Geo.  3.  c.  60.  regarding  tanners,  shoemakers,  &c.  828. — (See  *'  Tanners.") 
of  1  Jac.  1.  c.  22.  in  respect  to  the  tanners  of  leather,  828.— (See  **  Leather.'*) 
of  several  statutes  concerning  malt,  829.— (See  "  MaU.") 

CONSUL, 

the  general  purposes  for  whicli  appointed,  48. 
the  origin  and  nature  of  the  office^  48,  9. 

in  order  to  protect  certain  branches  of  commerce,  48. 
instituted  at  first  in  the  12th  century*  48.  . . 
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CONSUL*— (coA<tiii(€d.) 

die  general  purposes  for  which  appointed^— (oontinvei.) 
the  ffrigm  and  naiuft  of  the  ofice^coHtmued.) 

their  use  and  employment  then  not  as  in  modern  ixmeSy  48* 
not  known  in  England  till  A.  D.  1346.»  49. 

6r8t  appointment  of  a  consul  for  English  merchants^  A.  D.  i44§^  49. 
the  powers  gi?en  to  that  consul*  and  his  foes,  49. 
practice  of  sending  consuls  became  general  in  Europe  in  15^  cen- 
tury, 49. 
but  the  custom  of  receiving  them  not  universally  established  tveQ  at  this 

time,  49. 
the  powers  of  consuls  differ  in  different  states,  and  in  what  respect,  49. 
utiUty  of  the  office,  and  general  points  relatmg  to  same,  49  to  $3. 
to  decide  disputes  between  merchants,  49. 
the  effect  ana  utility  of  the  officer  described  by  De  Steck,  50. 
the  French  and  Spanish  consuls  of  two  descriptions,  50. 
domestic,  havingjudicialpower  to  settle  disputes,  50. 
foreign*  to  watch  over  the  interests  of  his  own  nadon,  SO. 
but  utde  judicial  power  attaches  to  English  consuls,  50. 
except  in  Barbary  states,  50. 
consuls  in  England  have  no  judicial  powers,  51. 
no  consular  establishment  in  England  enabled  to  adjust  disputes^  51. 
a  sovereign  has  no  right  to  require  his  subjects  to  submit  to  die  judgment 

of  the  consul,  51. 
but  decision  of  a  French  consul  in  Bngknd  will  be  given  eftct  to  ia 

France,  51. 
but  not  so  in  criminal  matters,  51. 

advantages  derivable  from  appointment  of  consuls  not  confined  to  pro- 
tection of  subjects,  and  what  those  advantages  are,  51,  2. 
French  consuls  in  the  midst  of  the  revolution  corresponded  with  their 

government,  in  relation  to  trade,  arts,  fcc,  52. 
England  celebrated  for  the  selection  of  able  men  for  its  consuls,  and  the 

consequent  advantage  derived  from  them,  52. 
their  duty  was  to  protect  English  commerce  and  navigadon,  and  give 
information  to  their  government  of  what  would  tend  to  benefit  the 
country,  52. 
great  benefit,  it  is  supposed,  could  be  derived  to  England,  if  her  consuls 

were  increased,  especially  in  the  Mediterranean  ports,  52. 
consul  generals  sometimes  established,  52. — (See  *'  Qnuul  General*'  sod 

"  Vice  ConsuL") 
in  some  cases  may  appoint  commercial  agents,  52. 
of  the  appointment  of  consuls,  53  to  57. 

the  right  of  sending  consuls  founded  on  express  treaty,  53. — (See 

•*  Treaty.*') 
these  treaties  may  vary,  53. 
treaty  of  1794,  between  France  and  England,  in  this  respect,  53,  4. 

1815,  between  Great  Britain  and  United  States  of  America^  54. 
1818^  between  Sweden  and  America,  54. 
notwithstanding  express  stipulation,  nadon  may  object  to  a  psrdculsr 

person  sent  as  consul,  55. 
but  reasons  must  be  assisned  for  rejecdon,  55. 
authority  of  a  consul  under  a  treaty,  most  extensive,  55. 

under  permission  to  send  consul,  is  more  confined,  55. 
form  of  English  consur8*com mission,  in  both  these  cases,  how  it  varies,  55. 
formerly  English  consul  elected  from  among  merchants  by  themsdves,  55. 
how  confided  to  secretaries  of  state  for  the  southern  and  northern  de- 
partments, 56. 
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CONSUL,— (con^ifittfid.) 

of  the  appointment  of  €anml8,'^'(conii$iued.) 
direction  of»  to  whom  intrusted*  56. 
letters  of  instruction  generally  accomptny  commission,  56. 
nomination  cf  consul  is  to  be  notified  to  head  of  state  to  which  he  is  sent,  56. 
who  then  gires  a  declaration,  approbation,  barat  or  exequatur,  authorizing 

him  to  exercise  functions,  56, 
addressed  to  the  people  of  his  state,  56, 
should  cause  appointment  to  be  published  among  merchants,  but  no  such 

register  in  England,  56. 
x}f  tlie  qualities^  duties^  and  office  of  a  considy  57  to  67. 

the  qualifications  of  a  consul,  and  his  duties,  57,  8,  9.  63,  4. 

ought  not  to  trade,  but  British  consuls'  do  so,  57. 

consular  character  does  not  protect  the  merchant, ,  when  vested  in  One 

person,  57,  8.  Addenda,  849. 
ought  not  to  accept  commission  from  state  where  he  resides,  and  why  not, 

58. 
should  not  be  a  subject  of  state  where  he  resides,  but  it  is  often  done,  58. 
should  be  fully  acquainted  with  language  of  place  where  he  resides,  58. 
must  protect  British  subjects  from  insult  or  imposition,  59. 
his  duties  relative  hereto,  59. 
iiow  to  act  on  trial  of  a  British  subject,  59* 
his  duties,  when  a  crime  is  committed  by  a  British  subject,  59,  60. 
when  consul  may  detain  vessels  entering  ports  of  the  Baltic  or  Denmark, 

60. 
in  what  cases  manifest  of  cargo  must  be  given  to  consul  on  oath,  60. — 

(See  *«  Manifest.") 
must  relieve  distressed  British  mariners,  60. 
tiransmit  his  accounts  yearly  to  navy  office  attested,  60, 1. 
roust  give  a  passport,  and  when  he  may  detain  it,  61« — (See*'  Passport.**) 
must  claim  wrecics,  anchors,  cables,  &c.  found  at  sea,  and  pay  salvage,  61. 

—(See  "  Salvage.*') 
and  communicate  same  to  navy  board,  61. 
general  rule  as  to  his  duty  to  establish  particular  questions,  61. 
in  England  he  is  not  considered  a  judicial  officer,  61. 
certificate  granted  by  him,  how  far  evidence,  61,  2. — (See  ''  Evidence.*') 
Lord  Mansfield's  observations  on  such  evidence,  62. 
Sound  and  Petersburgh  list  transmitted  by  consul  not  evidence,  62. 
may  administer  oaths  in  all  cases  of  quarantine,  62. — (See  **  Qitarantine.'') 
may  imprison  disorderiy  mariner,  63. — (See  "  Mariner.*') 
action  lies  against,  for  it,  if  done  unwarrantably,  63. 
must  keep  a  book  of  all  his  official  actions,-  63. 
in  absence  of  ambassador,  may  demand  audience  of  ministers,  63. 
power  of  consul  at  the  Barbary  states,  64. 
may  exercise  his  religion  freely,  64. 

must  protect  the  subjects  of  his  country  in  the  exercise  of  theirs,  64. 
must  not  hold  assemblies  for  public  worship,  unless  expressly  permitted,  64. 
how  to  proceed,  where  a  bible  or  other  religious  book  has  been  seized  and 

taketi  away,  64. 
duty  in  time  of  war,  64,  5.  ' 

prevent  violation  of  neutrality,  64. 
must   inform  owner  or  unaerwriters  on  a  policy,  if  jnaster  has  made 

void  policy,  65. 
must  reside  at  his  station  constantly,  65. 
must  obtain  leave  of  absence,  if  he  wishes  to  return  home,  from  secretary 

of  state,  65. 
and  in  event  of  obtaining  leave»  must  appoint  a  deputy,  65. 
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CONSUL,— (cotKmtMd.) 

of  the  qualiHeif  dutie$f  and  qffiee  of  a  coiutti,— -(ormCiiiiced.) 

in  what  cases  must  be  presented  to»  andapprored  bj,  secretary  of  state,  ^. 
such  deputy  takes  title  of  vice  consul,  65. — (See  ^  Fice  CotuuL^*) 
when  consul  has  no  power  to  remove  his  vice  consul,  65. 
having  appointed  vice  consul,  cannot  appoint  subordinate  deputyships,  65. 
on  death  of,  in  France,  there  are  estpress  r^ulations,  65»  6, 

authorily  and  /urtidicttofi  of  a  consul,  66,  7. 

only  extends  to  the  natural-bom  subjects  of  the  state  from  whence  he  b 

sent,  66* 
doubted  if  he  can  interfere  in  contests  between  foreign  merchants  and 

those  of  his  own  nation,  66. 
it  has  been  so  settled  by  the  council  of  prizes  in  1810,  66. 
where  an  exception  is  allowed,  66. 
power  of  English  consul  in  Portugal,  66. — (See  **  Duties,'*   **  Marmen,^ 

«*  Tonnager) 
power  o(  in  respect  to  the  births,  marriages,  and  deaths  of  persons  of 

their  nation,  67m 
to  Englishmen's  eflects  abroad,  67. 
treaty  with  Spain  of  1667,  in  respect  to  British  efiecu,  67. 

of  the  prioUega  and  protection  of  a  consul,  67.  671  • 

does  not  represent  a  state  in  same  manner  as  an  ambassador,  67. 

allowed  free  eotry  for  his  furniture  and  baggage,  67. 

exempt  from  inland  duties  or  excise,  67* 

entitled  to  seat  on  bench  with  other  magistrates,  when  attending  in  his 

capacity  as  consul,  67. 
exempt  from  lodging  the  military  in  his  house,  68. 
if  a  consul  of  a  neutral  nation  reside  and  carry  on  trade  in  a  belligerent 

nation,  his  commerce  is  not  protected,  Addenda,  849. 
for  other  privil^es,  68.  9. 

not  under  especial  protection  of  law  of  nations,  6S. 
when  crimes  committed  by  consul,  he  is  to  be  sent  home  to  be  punished,  69. 
Dutch  complained  of  violence  to  their  consul,  as  against  law  of  nations,  69. 
opinion  of  the  senate  of  Genoa  as  to,  69,  70. 
how  fsu*  to  be  considered  as  a  public  minister,  70. 
not  privil^ed  from  arrest,  70. 
how  far  they  are  subject  to  the  civil  and  criminal  law  of  thar  country,  71. 

of  the  consuls  fees,  71  to  72.— (See  *'  Fees.**) 

cannot  detain  vessel  in  case  of  refusal  to  pay  fees,  72. 

but  it  is  said  he  may  distrain  for  same*  72. 

great  benefit  would  result,  if  England  sent  more  consuls  to  foreign 

parts,  72. 
chudren  of,  bom  abroad,  are  to  be  considered  natural  bom  subjects, 

110. 
certificate  of  British,  in  United  States  of  America,  necessarv,  in  order  to 

discharge  bond,  239.— (See  "  Bond.''  "  United  States  of  America.") 
at  foreign  port,  to  subscribe  whalers  lo^  book,  343. 
when  his  certificate  is  required  to  discharge  warehoused  goods  export 

bond,  555. 
his  signature  is  required  to  wine  manifest,  733.-^See  <'  Wine.**) 

CONSUL  GENERAL,— (See  «'  Ctmsul.*') 

appointed  to  officiate  for  several  places,  or  placed  at  the  head  of  several 

consuls,  52. 
other  functions  differ  but  little  from  the  consul,  52. 
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CONTINUITY. 

of  a  voyage,  what  importation  is  sufficient  to  break  it,  476,  77.^See  **  Neu^ 

hols.") 
shifting  cargo  from  ship  to  land»  anjl  thence  to  another  yesseU  not  necessarily 

sufficient,  476,  7. 
reasons  why  so,  477* 
entry  at  custom  house,  payment  of  duties,  and  landing  of  the  goods,  absolutely 

necessary  to  break  continuity,  477. 
trouble  and  ezpencf}  on  importation,  only  go  to  shew  the  purpose,  477. 
in  all  cases  where  importation  is  colorablei  that  will  not  break  the  continuity  of 

a  voyage,  477.  479. 
regular  landing,  payment  of  duties,  and  entry  in  neutral  country  sufficient, 

478. 
and  this  though  done  with  a  direct  intention  to  carry  them  to  enemy,  478. 
apd  even  though  it  were  in  the  same  vessel,  478. 
but  it  has  been  decided  that  the  giving  of  bond  for  payment  of  duties  not 

sufficient,  478,  9. 

CONTRABAND  COMMERCE,— (See  **  Warr  "  Blockade:') 
what  to  be  deemed  such  in  neutral  trade,  444. 
things  useful  in  war,  445. 
what  other  things  are  considered  as  so,  445. 
rule  on  which  the  courts  proceed  to  determine  these  points,  445. 
unmanufactured  commodities  tinted  with  indulgence,  445. 
otherwise  with  manufoctAired  articles,  445. 
strict  law  and  its  relaxations  explained,  446. 
in  respect  to  provisions  carrying  to  a  belligerent  power,  446. 
the  right  of  seizure  in  this  instance  ^pmmuted  for  right  of  pre-emption,  446. 
this  only  extends  to  provisions  in  their  rude  state,  446. 
destination  of  a  cargo  a  good  test  to  shew  contraband  commerce,  446,  7* 
rules  drawn  on  this  head  from  a  port  being  civil  or  military,  446,  7- 
law  of,  with  regard  to  tar  and  pitch,  447. 

the  general  rule  that  governs  Europe,  is,  that  all  neutral  goods  clearly  contra- 
band may  be  seized,  447,  8. 
innocent  articles  may  be  seized  with  contraband  articles,  448,  9. 
neutral  ship  carrying  it  on,  must  be  careful  not  to  touch  at  a  hostile  port,  448. 
in  these  cases  no  excuse  will  avail,  448. 
where  the  ship  is  forfeited  as  well  as  freight  and  goods,  449. 
what  are  aggravating  circumstances  to  work  a  forfeiture  in  these  cases,  449. 
ship  affected  by  it  on  her  return  home,  449. 
licence  to  carry  on,  cannot  be  granted  by  an  ally,  506. — (See  ''  Licence^*) 

CONTRACT,— (See  «  Commerce;'  «<  AUena,"*  "  Smagghng^'  "  lUegal  Contract*') 
how  far  invalidated  by  being  made  with  intention  to  smuggle,  83. 

in   violation    of  treaty  between  this,  and 
another  country,  83. 626.— (See  ^  Treaty.*') 
decisions  highly  illiberal  in  this  respect,  83. 
Pothier's  observations  on  such  contracts,  83,  4. 
arguments  in  opposition  to  these  decisions,  84. 
how  far  affected  by  war,  378.— (See  «  War.*') 
of  alien  enemy  with  subject  cannot  be  enforced,  382. 
even  though  alien  does  not  sue  till  peace  declared,  382. 
and  in  case  of  a  bill,  same  rule  applies,  though  the  endorsement  were  made  to 

a  British  subject,  382. 
otherwise  where  it  is  between  two  British  subjects  resident  in  alien  enemy's 

land,  and  enemy  afterwards  becomes  interested,  38^. 
cases  deciding  the  pobts,  382. 
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CONTRACT,— (contnmed.) 

acceptance  of,  from  enemy  gi^es  an  hoalile  character^  409.— (See  '*  HasHle 

Character.'*) 
how  affected  by  embargoei,  415.  n.  2.— (See  *'  Embargo.**) 
how  affected  by  war,  423.— (See  «  War.") 
in  general,  cannot  be  proceeded  in  during  war,  but  may  again  in  peace.  423, 

34»  25. 
cannot  be  suatained  during  war  between  two  belligerents,  424. 
what  will  pre?ent  the  operation  of  thia  law,  424. 
enteted  into  with  alien  enemy  during  war,  void,  424. 
otherwise  where  made  during  peace,  though  war  afterwards  oomea»  424. 
such  contracts  may  be  sued  on  return  of  peace.  424,  5. 
when  insurance  made  by  neutrals,  and  loss  sustained  by  them  in  that  character, 

their  afterwarda  becoming  enemiefl  will  not  prevent  the  right  to  sue,  425. 
otherwise  if  loss  happened  after  declaration  of^hostilitiesy  425. 
for  ransom  ?oid,  and  sublect  to  »  penalty,  428.— (See  *'  Eamam'*) 
policy  of  insurance  good,  a  ship  trading  under  king's  licence  though  alien 

my's  property  insurance  is  valid,  507. — (See  *'  Licence.) 
made  in  foreign  parts  may  be  enforced  hece,  649. 
otherwise  if  the  contract  is  not  obligatory  in  country  where  made,  649. 
as  to  contracts  made  in  cblonies,  649. — (See  <*  Colony. **) 
thus  contracts  made  in  Jamaica,  void  for  want  of  stamp,  could  not  be  ealbiced 

here,  649« 
same  when  an  agreement  was  made  at  Surinam,  649. 
made  in  foreign  parts  and  legal  there,  can  be  enforced  here^  though  it  difea 

from  our  own  law,  649,  50. 
the  assignee  of  Scotch  bond  may  maintain  action  on  it  in  his  own  name, 

650. 
though  by  English  law  chose  in  action  is  not  asMsoable,  650. 
assignee  of  an  Irish  judgment  may  sue  here  in  ms  own  name,  because  sach 

judgments  are  there  assignable,  650. 
contract  contravening  right  of  East  India  company  void,  665. — (See  **EmtIndM 

"  Company.") 
of  Russia  Compaoy  void,  687.— (See  *'  Rmmm  Com- 
pany.*') 
of  contracts  that  are  in  fraud  of  revenue,  784» 
contracts  so  made  are'  void,  784. 
thus  a  foreigner  selling  and  packing  lace,  knowing  it  was  intended  to  be 

smuggled  into  England,  cannot  recover,  784. 
same  where  person  in  Guernsey  sold  and  packed  brandy,  knowing  it  was 

intended  to  be  smuggled  into  England,  784. 
same  where  one  of  a  partnership  sold  and  packed  goods,  knowing  it  was 

intended  to  be  smuggled,  784. 
and  this  though  the  rest  of  the  partners  did  not  know  that  fact,  784. 
when  vendor  assisted  vendee  in  running  the  goods,  he  can  neither  recover 

the  value  nor  the  goods,  784. 
bond  or  bill  founded  on  a  smuggling  consideration,  are  invalid  in  hands  of 

the  party  to  the  transaction,  784* 
may  be  enforced  when  it  can  be  established  without  calling  in  aid  ilkgsl 

transaction,  784. 
and  if  goods  are  bonft  sold  in  fiur  course  <^  trade,  vendor  may  recofer, 

though  they  were  afterwards  smuggled,  784. 
where  two  paitntts  at  Dunkirk  sold  tea  to  a  person  knowing  that  it  wss 

intended  to  be  smuggled,  the  contract  was  held  good,  785. 
same  where  dealers  in  spirits  sold  a  quantity  to  a  person  and  delivered  il  >t 
an  entered  distillery,  it  was  held  good,  notwithstanding  a  subsequent 
illegality,  785. 
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CONTRACT,— (conhnttcrf.) 

of  contracts  thafare  in  fraud  of  reveDuet— (contintied.) 

in  an  action  of  assumpsit  for  not  accounting  for  goods  delivered  to  be  sold, 

evidence  of  duty  evaded,  is  not  sufficient  to  avoid  contract,  785. 
but  proof  of  an  agreement  between  the  parties  to  assent  to  such  an  evasion 

was  required,  785. 
not  void  where  the  omission  of  a  revenue  regulaitioB  is  enforced  by  a  specific 

penal ty,  785. 
judgment  of  oondemnation  is  sufficient  evidence  of  adulteration  of  an 

article,  785. 

CONVENTIONAL  LAW,— (See  "  CusUmaryLaw.") 
the  nature  thereof,  29. 

CONVICTION, 

by  justice  of  peace,  conclusive  whibt  it  is  unreversed,  803* 

when  conviction  quashed,  what  damages  plaintiff  entitled  to  recover,  804. — 

(See  "  Officer.'*) 
on  malt  act  42  G.  3.  c.  38.  evidence  stated  in  must  set  forth  date  of  fact  with 

precision,  831. 
in  what  manner  it  may  be  done,  831. 
case  wherein  it  was  so  held,  831. 

but  in  rementioning  date,  it  may  be  referred  to  without  restating  it,  831. 
case  wherein  so  decided,  831.   . 

no  omission  in  stating  evidence  can  be  substituted  by  intendment,  831. 
but  this  rule  to  be  understood  with  qualifications,  831. 
instance  wherein  omission  supplied  by  intendment,  831,  2. 

CONVOY,— (See  subsequent  volumes^  title  *<  Convoy.") 

a  resistance  of  the  power  of  search  by  the  convoy,  aubjeets  the  whole  fleet  to 
confiscation,  485,  6. — (See  '*  Search.*') 

COPPER,     , 

thread  lace  made  of,  may  not  be  imported,  528. — (See  "  Thread  Laa/') 
the  sanhe  with  fringe  made  of,  528. 

CORDAGE. 

bounty  on,  exported  by  way  of  merchandize,  592. 
debenture,  oath,  and  security  required  on  payment  of  the  bounty,  592. 
of  what  hemp  cord  must  be  made  to  be  entitled  to  bounty,  592. 
terms  of  the  oath,  592. 
condition  of  bond  or  security,  592. 
how  bond  is  to  be  discharged,  593. 

cannot  be  exported,  unless  refused  to  be  bought  by  the  navy,  593. 
forfeiture  in  case  bounty  cordage  is  relanded,  593. 
no  bounty  allowed,  if  cordage  is  untarred,  593. 
quantity  must  be  three  tons  weight  to  claim  the  bounty,  593. 
vessels  exporting,  must  have  on  board  a  sufficient  quantity  for  use  of  ship,  or 
no  bounty  is  payable,  593. 

CORN, 

may  be  imported  at  all  times,  and  warehoused  without  payment  of  duty,  530. 
and  may  be  exported  at  any  time,  530. 

but  cannot  be  imported  for  home  consumption  till  the  prices  exceed  a  specified 
sum,  530,  1. 
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CORN»— (cofittmced.) 

as  to  bounties  en  ezportntion  of  corn,  596. 

none  now  payable.  596. 

to  what  lands  of  grain  or  com  this  extends*  596.  n.  2. 

does  not  extend  to  malt»  596. — (See  '*  Mali/*) 
as  to  duties  on  its  exportation,  714. 

none  payable  if  of  British  produce,  714. 

COSTS, 

m  general, 

may  be  reoorered  of  malicious  informer,  whereby  bouse  searched  for 

uncustomed  goods,  780. 
allowed  to  claimant,  on  detuned  eoods,  if  he  recovers,  792. 
treasury,  in  case  of  restoration  of  goods,  may  impose  such  terms  for  cost^ 

as  they  deem  fit,  799.-- (See  *'  Aeitorahon.") 
what  costs  allowed  to  be  recovered  in  actions  against  officers  of  revenue, 

804.— (See ««  Qj^fcer.") 
in  action  against  revenue  officers,  where  Jury  find  tender  of  amends  suffi- 
cient, 808.  ^ 
where  such  plaintiff  is  nonsuited  or  discontinues,  808. 
where  Judgment  is  given  for  such  defendant  on  demiurer,  808. — (Sec 

«'  render.-) 
where  jury  finds  tender  of  amends  insufficient,  808. 
privileges  of  the  officers  of  revenue  in  respect  to,  810. 
in  what  cases  they  are  entitled  to  treble  costs,  810. 
in  what  cases  claimants  obtaining  verdict  not  entitled  to  costs,  810.- 
Judge's  certificate  in  this  case,  when  there  is  probable  ground  for  seizure, 

810. 
same  when  there  is  not  ground  for  seisure,  810,  811. 
but  this  does  not  extend  to  other  injuries,  though  cbaiged  In  same 

declaration,  811. 

COTTON, 

articles  made  o(  spun  in  QtnsA  Britain,  and  printed  with  colours,  he.  may  be 

worn,  524. 
as  to  importation  of  cotton  wool»  and  articles  made  of  it  entirely,  or  partlj, 

524. 
as  to  duties  on  importation  of  cotton  wool,  5d9«  705, 
duty  continues  for  a  limited  period,  705. 
the  words  "  all  sorts  of  wool,*'  in  45  Geo.  3.  c.  143,  does  not  extend  to  cotton 

wool,  539. 
duties  on,  when  they  cease,  whether  directly  imported  from  place  of  produce, 

or  the  produce  of  a  British  American  colony,  708. 
regulation  as  to  the  warehousing  of  it,  708. 
g<^s  of  British  manu&cture  are  duty  firee  on  exportation,  714. 

COTTON^  WOOL,— (See  «'  Cotton:') 

COUNTERVAILING  DUTY,— (See  «  Iri^ndr) 
between  Great  Britain  and  Ireland,  723* 
left  untouched  by  new  consolidation  act  59  Geo.  3.  c.  52«,  723. 
enactment  of  the  statute  imposing  countervailing  duties,  723. 
what  articles  subject  to,  723. 

specially  set  forth  in  tables  A.  and  B.  to  the  act  annexed,  723. . 
they  may  be  taken  off,  diminished,  or  increased,  723,  4. 
what  drawback  payable  on  export  from  Ireland  to  Great  Britain,  or  vice  venft, 
^23. 
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COUNTERVAILING  DVTY. —(contmued.) 

when  they  may  be  taken,  diminished,  or  increased,  and  in  what  proportion, 

since  the  Union  they  have  been  varied,  724. 

between  England  and  Irdand  not  repealed  by  excise  statute  43  Geo.  3.  c.  69.» 
817 — (See  "  EacwO 

CREEK,  -^ 

when  bond  may  be  taken  there  for  coasting  trade,  768« 

CUSTOMARY-  LAW.— (See  "  Law  Merchant,"  «  Law  of  Nattans.") 
this  law  defined,  28,  9. 
from  whence  authority  derived,  29. 
it  is  not  irreversible,  29. 
instance  illustrating  this  law,  31. 

the  opinions  of  emment  writers  not  the  best  authority  for,  34. 
may  be  changed  at  any  time  upon  notice,  35. 
historical  account  of,  35. 

the  mercantile  codes  of  it,  35. — (See  **  Rliodian  Laws:*) 
the  earliest  system  of  marine  law,  compiled  by  the  Rhodians,  35. 
provisions  of  them  not  extant,  Viunius's  collection  spurious,  35. 
time  of  compiling  modern  sea  law,  by  the  people  of  Amalphi,  35,  6, — (See 

yjmalphi.") 
origin  of  the  code,  entitled  Consolato  del  Mare,  36. — (See  '*  Consolato  del  Mare:*) 
Laws  of  Oieron,  when  first  established,  and  by  whom,  3Q. — (See  •*  Oteran, 

Laws  of:') 
ordinances    of   the    city   of  Wisburg    ar^    of   high    authority,    36.  —  (See 

"  fTtsburg:') 
time  of  drawing  up  a  system  of  marine  law  by  deputies  of  Hanseatic  League, 

36.— (See  '*  Hanseatic  League.**) 
marine  ordinances  of  Louis  XIV.  is  the  best  code,  36. — (See  **  Louis  ^IV. 

Marine  Ordinances:') 
if  this  law  violated,  how  the  court  of  admiralty  will  interfere,  37,  8. 
modem  treaties  contain  statements  how  commerce  shall  be  carried  on  without 

reference  to  this  law,  37. — (See  *•  Treaty:') 
every  nation  bound  to  obey  the  customary  law  as  it  exists,  44. 
courts  of  admiralty  must  decide  according  to  this  law,  unless  where  restrained 

or  extended  by  particular  treaties,  44.      * 
always  to  be  sought  out  in  treaties  between  nation  and  nation,  44.  —  (See 

"  Treaty:^) 

CUSTOMS,— (See  '•  Duties,"  "  Excise/*  "  Certificate:') 
misceUaneous  points* 

a  nation  may  institute  and  augment  customs,  79. 

may  be  imposed  by  right  of  dominion  of  sea,  103. 

in  former  days  alien's  duty  was  paid  by  son  of  alien  born  here,  109. 

part  of  the  revenue,   133. 

defined  by  Sir  Edward  Coke,  133. 

alien  having  paid  custom  may  sell  his  goods,  147.  —  (See  **  Merchant 

"  Stranger:') 
how  to  be  paid  on  leather  coastwise  by  alien,  151 . 
payable  by  aliens  or  denizens,  160. 
aliens  chargeable  with  greater  than  denizens,  160. 
now  altered  and  they  both  pay  alike,  160. 
now  pay  the  same  as  the  English^  160.  ^ 

formerly  none  payable  on  exportation  of  British  commodities,  160» 
aliens  pay  the  same  for  fish  caught  by  Englishmen^  as  natives  on  exporta* 

tion,  160. 
p^d  by  filiens  over  and  above  natives  repealed,  1 60,  I . 

3  M 
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CUSTOMS.— (con^tnued.) 

miiceUaneoUM  pointi.-^(co7Utiiued. ) 

ihe  act  does  not  extend  to  alter  dut  j  on  goods  imported  in  foreign  ships,* 

161. 
.  for  the  duties  of  scavage  and  package,  161. 

when  fish  may  be  imported  or  exported  by  aliens  duty  free,  161. 

)n  order  to  prevent  frauds  on  the  customs,  enumerated  European  ardeks 

were  deemed  alien  goods  in  certain  cases,  177. 
on  drugs  coming  from  plantations^  same  as  if  coming  from  place  of 

growth,  195. 
payable  on  fish  imported  and  exported,  271,  2. 
certain  goods  allowed  to  be  warehoosed  without  pa3rn^nt  of  the  duties  of, 

550.— (See  »•  fVarehoiuing:') 
where  bulk  is  great,  goods  are  allowed  w  be  landed  without  payment  ef 

duty,  SSO.— (See  *'  Bondr) 
payable  on  the  excess  in  weight  goods  h»fe  received  by  lying  in  war^onse, 

555. 
but  are  not  liable  to  forfeiture  on  that  account;  555. 
collection  of  them  in  West  India  trade,  by  what  statutes  regulated,  678. 

iigtiied  comideTatum  of  ihe  customs, 
general  observatunu, 

customs  and  excise  duUes  defined,  690. 

objections  to  the  imposition  of  the  duty,  690. 

duties  on  importation  constitute  the  principal  branch  of  the  castoms,- 

691. 
those  on  exportation  Comparatively  few,  691* 
fhoM  on  goods  coastwise  are  imposed  only  on  cools,  slate»  and  atone^ 

691. 
observations  on  the  eflfect  of  equal  taxation,  691,  2. 

division  of  svrbjeet,  692. 

I.  History  of  the  customs,  692. 

customs  hare  been  imposed  from  the  earliest  times^  692. 

thus  they  were  imposed  when  the  Romans  were  here,  692. 

again  they  were  imposed  by  £thelred,  693. 

the  rate  of  custom  made  payable  by  him,  693. 

at  first  small  sums  paid  for  use  of  king's  warehouses,  weights  and 

measures',  693.  «. 

formerly  considered  the  ancient  inheritance  of  crown,  693. 
the  considerations  on  which  founded,  693. 
customs  existed  at  time  of  passing  Magna  Charta,  693. 
provision  of  charter,  c.  30,  693,  4. 
I^rd  Coke  says  they  first  arose  by  act  of  parliamenti  694. 
hi»  observations  on  it,  694. 
this  opinion  adopted  by  many  authors,  694.- 
Lord  Chief  Baron  Gilbert  gives  another  account  of  them*  694. 
his  opinion  in  this  respect,  694. 
their  origin  as  set  forth  by  Gilbert  C.  B.,  695. 
conclusion  we  may  come  to  on  consideration  of  the  foregoingiemarks,* 

695,  6. 
these  customs  increased  by  Edward  I.,  696. 
charter  granted  to  merchant  strangers  by  Edward,  696. 
what  these  customs  where,  696,  7.'— (See  "  Prisage,"  ^  Butierage.'*) 
these  rates  called  nova  enstuma,  or  aliens  dues,  697. 
were  levied  without  authority  of  parliament,  697* 
charter  suspended,  and  made  foundation  of  duties  of  tonnage  and 

poundage,  697. 
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tJlSTOMS.— {continued.) 

I.  History  of  the  customs, — (cowfthited-) 

the  right  of  adding  to  the  old  custdihs  by  king^  libw  entirely  abolbhea 

by  Stat.  1  W.  i&  M.  sess.  2.  c.  2.,  697. ' 
as  to  the  ancient  custorais,  697. 

divided  into  four  branches,  697. 

ciistutna  andqua  sive  magna,  what  they  -^ere,  697i 

payable  by  taativfe  as  welias  stranger,  698. 

the  cttstuma  parva  et  nova,  and  ^hat  they  were,  69^.  , 

these  were  the  alien's  dues  imposed  by  Edward's  charter,  698. 

ftU  duties  afterwards  imposed  on  aliens  called  petty  customs; 

,698. 

these  duties  now  rejiealed,  24. Geo.  3.  sess.  2.  c.  16.  698. 

retained  in  some  few  instances  regarding  the  city  of  London,  698: 

the  prisage  and  butlerage  of  win^,  698. — (See  "  Prisage  and 

^' Bntterage:')  . 

the  tonnage  and  poundage  duties,  698. — {Set  '*  Tonnage  and 

^*  Poundage/')    .     . 
thfe  book  of  rates,  699.— f  See  <*  Book  of  Rates.") 
bf  the  modem  cofiMidation  acts^  ana  existing  custom  duties^  700. 

why  introduced,  and  thb  object  6f  them,  700;— (See  **  Book  of 

'' kates.") 
introduced  by  Mr.  Pitt  in  1787,  700. 

the  mode  adopted  by  this  minister  to  simplify  the  custonis;  700, 1 . 
it  was  the  result  of  the  iSth,  l4th,  and  15th  reports  of  the  Com^ 

missioners  of  public  accounts,  701. 
the  whote  was  effected  by  the  27  Geo.  3.  c.  13.,  701. 
this  statute  repealed  all  the  existing  duties,  70 U 
right  of  city  of  London   to   certaih  duties  sated;   70i.  — (See 

*' London.")  . 

hew  duties  were  then  imposed,  701. 
again  consolidated  iti  1803  by  43  Geo.  3.  c.  68.,  76\. 

in  1809  bv  49  Geo.  3.  c.  98.,  701: 
in  1819  by  59  Geo.  3:  c.  52.,  701. 
this  last  act  of  consolidation  repealed  all  the  then  existing  duties, 

701.2.  ^ 

but  the  duties  of  city  of  London  were  saved  to  them,  702. 
what  other  duties  were  saved  ft-om  operation  of  the  statute,  702. 
in  this  act  there  are  alphabetical  tables  of  the  articles  on  which 

duty  is  paid,  702. 
thie  customs  payable  on  goods  carried  coastwise,  or  imported  or 

exported,  702. 
a  list  of  the  bounties  and  drawbacks  payable,  702. 
foreign  goods  imported,  exported,  and  again  imported,  liable  to 

duty,  703. 
goods  charged  by  the  Weight,  tale,  gauge,  or  measure,  payable  on 

a  greater  or  less  quantity,  703. 
regulations  as  to  the  alldwance  for  damage,  &c.  done  to  goods,  703  ' 
these  tables  dt>  not  go  td  legalize  any  importation  or  exportation 
that  was  unlawful  previous  to  act,  703. 
^   (except  so  far  as  it  is  etpres^ly  made  otherwise  by  the  act^  703. 
dutied  arising  iii  England  and  Scotland  placed  und^r  two  difibrent 

commissions^  703. 
the  pk-bvisions  for  warehousing  and  bonding  ^oods  not  altered  by 
the  act,  703. 
ineaning  of  the  words  importation  and  exportation,  703.— (See  "  Importation/^ 
**  Exportation^*') 
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CUSTOMS.-^(conitAtKd; 

II.  The  cuiiomi  now  payable  of  four  descriptioiUt  704. 

1.  duty  on  importation,  704. — (See  **  In^rtaiumJ' } 

the  general  principles  which  regulate  the  collection  of  them,  704. 
the  particular  provisions*  and  principally  those  on  sugar*  wine^ 

wood,  wool,  and  the  fishery  duties,  704. 
the  duties  on  the  Newfoundland  trade,  wearing  appard,  baggage, 
prize  and  wrecked  goods,  704. 
on  siigar,  705.— (See  "  Sugar,**) 
on  wine,  706.— (See  "  ffme.**) 

on  wool  and  cotton  wool,  708.— (See  *^Wocl!*  "Col«o«.*») 
on  fish  oil,  &c.  708.— (See  •«  PuA.") 
on  the  Newfoundland  trade,  708,  9,  10.— (See  *<  iVev- 

/ottndjofid.") 
on  wealing  apparel,  710. — (See  "  AppareV) 
on  British-built  carriages  exported,  710. — (See  "  Car-- 

riagei") 
on    foreign    watches    and  fowling    pieces,  712«*^See 

"  Watch,**  "  FowUng  Piece,") 
on  prize  goods,  712.— (See  **  Prize.**) 
on  wrecked  goods,  712.  850.  52  Geo.  3.  c.  159. — (See 
«  Wreck.**) 

2.  the  duties  on  exportation  of  English  produce,  713.— (See  **  Expor- 

tation:*) 
what  ffoods  in  particular,  713. 
generd  ten  shillings  per  centum  duty,  713. 
exemptions  from  the  duties,  714. — (See  V  Exportation/*) 
duty  on  foreign  goods  exported,  715. 
foreign-ro^e  unen  is  the  only  article,  715. 
under  what  circumstances  that  is.  chargeable,  715.— (See  **LiaenJ*} 

3.  the  duties  on  goods  carried  coastwise,  715. — (See  *' Coastmite/*) 

4.  the  tonnage  duties,  718. — (See  "  Tonnage.**) 

5.  the  South  sea  duties,  721.— (See  «<  South  Sea  Duties.*') 

6.  the  quarantine  duties,  722. 

7.  the  dock  duties,  722. 

8.  the  countervailing  duties  between  England  and  Ireland,  723. 
lU.  Of  the  regulations  prescribed  to  secure  the  payment^  725. 

division  of  the  subject,  725. 

of  the  ports  or  places  of  discharge  or  loading,  726.— (See  "  Port," 
'*  Ltmding  and  Lading." 

of  the  times  for  landing  and  lading  goods,^730.— (See  **  Landisg 
and  Lading.**) 

of  the  manifest,  731.— (See  •'  Mantfest.**) 

of  the  reporta  inwards  and  outwards,  736.— (See  "  Report  itusardt," 
*'  Report  outwards/*) 

of  the  entry  inwards  and  outwards,  741.  744. — (Se»  "  Eutnf  In- 
wards/* •'  Entry  Outwards.**) 

of  the  port  entry,  746.— (See  "  Port  Entry.**) 

of  the  return  of  duty  on  over  entry,  .and  of  transfer  entry,  746.*- 
See  ("  Return  of  Duty.) 

of  the  declaration  of  value,  750. — (See  '•  f'alue/*) 

of  the  biU  of  sight,  754.— (See  ''BiU  of  Sight/') 

of  the  weighing  of  goods,  how  done,  755,  6. 

of  the  allowance  of  tare,  &c  755.— (See  "  Tare  and  Trtt.*') 

of  the  cockets  and  clearances,  760.— (See  **  Cocket/*) 

of  the  landing,  and  shipping,  goods  in  presence  of  officers,  762.-^ 
(See  **  Landing  and  Ladmg.*') 

of  the  masters'  and  owners'  bond,  762.— (Se«  *'  Bond/') 
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CV8TONLS.^(c<mtinued.) 

HI.  Of  the  regutatioru  prescribed  to  secure  the  payment.'^continned.) 

of   the    regulations    on    carrying    good3    coastwise,   765.— "(See 

"  Coastwise,*') 
of  the  forfeitures  incurred  by  smuggling  and  illegal  trade,  770.— 

(See  "  Forfeitures,'*  "  Smuggling,*'  "  Search,"  •«  Seizures,"  ♦'  Jle- 

storatum,"  ''Officers.") 
of  the  restoration  of  property  seized,  797.-*-(See  "  Forfeitures," 

"Restoration.") 
of  the  officers  of  customs,  their   liability  and  protection,  802.— 

(See  "  Officers.") 

DAMAGE— (See  "  FaZiM?.") 

none  allowed  on  warehousing,  unless  claimed  ^by  importer  at  time  of  examina- 
tion, 550.  757. 

regulations  respecting  allowance  for,  on  goods  imported,  703. — (See  «  Cu$* 
toms.") 

where  done  to  goods  on  importation,  a  proportionate  allowance  is  made  out  of 
custom  duties,  757. 

but  none  allowed  on  currants,  figs,  or  nusins,  757> 

how  proof  of  damage  is  to  be  made,  757.  ^ 

bow  amount  of  is  ascertained,  757. 

in  case  of  difference  of  opinion  as  to  damage  done,  reference  is  made  to  two 
merchants,  757. 

where  warehouse  goods  are  imported,  damage  must  be  claimed  at  time  of  ex- 
amination, 757. 

the  usual  way  is  to  pay  the  whole  duty,  and  get  the  damage  returned  by  certifi- 
eate,  757. 

sometimes  allowed  to  be  written  off,  in  case  of  warehouse  goods,  757*  8. 

the  regulations  for  allowance  of,  contained  in  statutes,  758. 

none  allowed  but  on  proof  that  it  was  done  by  unavoidable  accident  after  being 
laden,  758. 

to  whose  satisiBetction  proof  to  be  made,  and  opinion  of  law  officers  on  it,  758. 

when  allowance  clainjied  for  goods  increased  in  weight  by  salt  'water,,  how  to 
proceed,  758. 

on  quantum  of  damage  being  ascertained,  commissioners  to  allow  what  they 
think  reasonable,  758,  9. 

if  merchant  not  satisfied  he  may  call  in  two  indifferent  merchants  to  decide,  759. 

wine,  tobacco,  raisins,  and  currants  excepted  from  the  statute,  759. 

if  sugar  wetted  with  salt  water  no  allowance  is  made,  unless  increased  in  weighty 
759. 

if  goods  are  increased  in  weight  by  water  or  dirt,  allowance  for  it  is  made,  759 

none  allowed  for  oil  leaked  out  of  packages,  759. 

how  ascertained  in  regard  to  rice,  759,  60. 

DAMAGES. 

may  be  recovered  against  false  informer  whereby  house  is  searched  for  uncus- 
tomed goods,  780,  1. 

what  recoverable  in  actions  against  revenue  officers,  801.— (See  **  Officer.") 

when  two-pence  only  can  be  recovered  in  such  actions,  81 1. 

gSlOO  only  can  be  recovered  bv  the  officers  against  the  hundred,  815,-~(See 
"  Hundred:') 

DEATH. 

in  case  of  British  subject  here,  his  property  in  colonies  distributable  according 

to  laws  of  England,  661.— (See  **  Probate.") 
of  a  person  intestate,  his  property  is  distributable  according  to  law  of  place 

where  he  resided,  661.     2  Bos.  St  Ptd..  229. 
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■ 

PEALER'S  BOOK.— (See  "  Excise,"), 
in  matters  of  Bxcisd,  what  it  it,  842« 
must  be  kept  by  dealer  ia  ceetain  exciseable  articles,  and  he  must  enter  therein 

his  daily  sale,  842. 
statutes  by  ^hich  regulated,  842^  3. 

pEBENTURE. 

for  bounty  on  exportation  of  silk  goods*  59Q« 

cordage*  592. 
refined  sugar,  594. 
|br  drawback  on  exportation  of  foreign  goods,  599. 

of  beer,  WO,  1. 

of  cider  and  perry,  603-— (See  "  Cider.'^  - 
^  bountv  or  drawback  must  be  in  name  of  real  owners  of  the  goods»  if  within 
the  realm>.608. 

PEBT.— (See  ••  Cko$e  in  Jetton,''  "  Contract.") 

right  to  sue  for,  by  alien  enemy  when  suspended,  and  when  taken  away  entirely. 

423,  4. 
due  to  alien  enemy  was  confiscated  bv  the  law  of  nations,  4^* 
of  debts  contracted  in  the  colonies;  d49.— (See  " Colonic") 
of  the  discharging  of  such  debts,  and  those  cootracted  in  other  foidgn  eoun- 

tnes,  654. 
^  discharge  for  a  debt  in  country  where  contracted,  is  a  discharge  for  it  every 

where,  654. 
thus  bankrupt's  certificate  obtained  abroad  discharges  all  his  debts  there  con< 

tracted,  654. 
but  such  certificate  no  bar  to  action  for  a  debt  contracted  here,  654^ 
as  to  the  limitation  of  time  for  bringing  actions  for  debts  contcacted  abioad^ 
•    654.— (JSee  "  Liuiita^um.*') 

dua  to  intestate  abroad,  how  distributable,  661.— (See  *'  Death,*'  *'  mtk*') 
due  to  crown  where  extent  allowed,  846,  7. — (See  **  Extent") 

PENJtfARK. 

late  treaty  with,  620.— (See  "  Treaty.") 

PEMURRAGE.— (See  •<  Law  Merchant.'')^(Se^  3d  volume  Index*  ^^DemMrrage.") 
in  all  questions  relating  tQ,  ■  law  merchant  the  guide,  32. 
freightei?  liable  to  pay  it,  though  ship  was  detained  by  the  crowded  state  of  the 
London  dock,  563» 

DSNIZEN.— (See  "  AUen,"    "  Sukiect,"    "  Merchant  Stranger^   **  NatmUzed 

Subject.") 
pf  denization  in  general,  120  to  123* 

in  what  sense  the  word  is  strictly  to  be  taken,  120. 

a  man  may  become  a  denizen  for  life,  for  years,  to  him  and  his  heirs,  or 

for  a  particular  purpose,  120; 
what  a  denizen  is,  120. 

a  man  can  only  become  so  by  king's  charter,  120. 
a  denizen  may  purchase  freehold,  and  hold  it,  120. — (See  *'  Land/') 
but  if  he  bouiflit  |t  before,  subsequent  denization  will  not  render  the  par* 

chase  valid,  so  that  he  may  hold,  120. 
same  in  regard  to  children  born  before  or  after  denization,  120,  1. 
denizen  himself  cannot  inherit  lauds,  121. 
king  cannot  impart  inheritable^  blood  to  an  alien  hj  granting  letters  of  dc^ 

nization^  121. 
but  he  may  take  lands  by  purcha^^  a|id  disvisei  1^1> 
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PEVIZEK— (continued, ) 

Of  denization  in  general. — (contintied,) 

reason  why,  121. 
'^      enactment  of  stat.  32  Hen.  8.  c.  16.  in  regard  to  denizens,  121. 

cannot  boa  member  of  priv^  council,  by  stat.  1^&  13  W.3.  c.  2.,  121» 

nor  of  either  house  of  parliament,  121. 

cannot  enjoy  any  office  of  trust,  civU  or  military,  or  receive  grant  of  land^ 

121. 
may  be  made  by  parliament,  122. 
may  be  made  by  conquest,  l22. 

in  such  case  antenati  and  postnati  are  all  denizens,  122. 
denizen  on  same  footing  as  a  natural  bom  subject,  except  the  disabilities 

before  noticed,  122. 
a  subject  of  England  made  a  denizen  of  another  state  is  allov^d  tbe  bttr 

nefit  of  a  treaty  which  gives  that  country  a  greater  mercantile  advantage 

than  native  subjects,  123.. 
duties    and    customs    payable   by,   160.  -—  (See  *^  Merchant  Stranger^'* 

^  Customs." 

DETENTION.— (See  "  Customs/') 

of  property  till  proof,  on  oath,  of  payment  of  duty,  when  allowable,  7^1* 
whet)  taken  in  what  warehouses  to  be  lodged*  791. 
•  under  what  circumstances  the  goods  will  be  ordered  to  be  restored^ 

791,  2.  '  ' 

when  they  will  be  delivered,  without  charge,  to  the  claimant,  792. 
proof  of  payment  of  duties,  &c    lies  on  claimant,  on  a  prosecution,  792. 
if  claimant  recover,  he  will  be  allowed  reasonable  costs  of  suit,  79?. 
if  ^ods  ordered  to  be  delivered  and  they  are  damaged,  he  may  sue  seizing 
officer,  792. 

DISPATCH. 

illegally  carried  by  neutrals,  460. — (See  "  Neutrals.") 

principles  on  which  the  law  stands,  460, 

sl^ip  forfeited  in  all  cases  of,  460,  1 . 

cai^o  likewise,  where  the  owners  appear  connected  with  the  transaetion,  461. 

carried  by  neutral  to  enemy^s  ambassador  at  neutral  court  is  not  illegal,  461. 

DISPENSATION.— (See  <' Neutral,"  «  Licence.") 

usual  to  grant  them  .in  peculiar  circumstances  of  policy  or  hardship,  490* 

of  two  kinds;  sometimes  general  sometimes  particular,  490. 

granted  by  king  and  by  parhament,  490. 

when  issued  by  the  king,  are  ()pne  in  council,  490. 

when  done  by  parliament  it  is  by  temporary  acts,  490. 

when  of  a  particular  nature,  ^re  by  passports  and  licences,  490.— (See  **  pasS',^ 

port,"  ♦♦  Licence,") 
of  dispensations  by  the  king's  prerogative,  491. — (See  **  King.**) 
by  passport  and  safe  conduct,  492  to  497. — (See  "  Passport,**  '*  Safe  Condupt.") 
oi  dispensations  by  licence,  497. — (See  "  Licence.") 

by  order  in  council,  fpunded  on  ac(  of  parliament,  508, — (See 
"  Orders  in  Council") 

DISTRESS, 

penalty  for  hayinjg  in  possession  run  goods,  on  conviction  by  justice  of  the  peace, 

inay  be  levied  by  distress,  783. 
penalty  on  porters,  watermen,  and  carmen,  &c.  convicted  of  carrying  run  goods, 

may  be  levied  by,  783. 
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DOCKS. 

reason  why  itudtuted,  558. 

establiibment  of  the  London  doek,  559. — (See  '*  Lomdom  Dodt  Compfomf,*^ 

West  India  dock,  559.— (See  <*  West  India  Dixk  Om^ 

panf/V) 
East  India  dock,    559.^(See   *'  East  India  Dock  Gh»- 

pony.n 
Commercial  dock,  559. 

East  Country  dock,  559. 

Bristol  docks,  559. 

Liverpool  docks,  559. 

provision  of  the  London  dock  act,  39  &  40  G.  3.  c.  47.»  559. — (See  ''  London 

Dock  Company.*^ 

proTision  of  the  West  India  dock  act,  39  G.  3.  c.  69.,  559.— (See  "  fVed 

India  Dock  Company  J**)  \ 

the  rates  charged  by  the  London  West  and  East  India  docks,  563,  4,  5. 

the  companies  not  liable  for  accidents  bv  fire,  565^ 

nor  for  goods  in  defective  packages,  565. 

the  rates  charged  by  the  Commercial  docks,  565. 

East  Country  docks,  565. 

one  rate  only,  both  for  out  and  home  voyage,  payable,  in  the  Liverpool  docks, 

565. 

but  the  same  sum  is  paid  though  the  ship  does  not  load  or  unloadl  there,  565. 

instanoes  of  what  is  considered  one  out  and  home  voyage,  within  the  meaning 

of  the  Liverpool  dock  act,  565. 

principle  in  construing  acts  of  these  kinds,  566. 

this  act  has  been  since  altered,  566. 

of  transfers  of  ffoods  in  docks,  and  how  far  dock  companies  liable,  566.— (See 

"  Trans/err) 

dock  company  not  liable  to  action  for  delivering  goods  to  original  owner,  if  no 

notice  of  transfer  is  given,  567. 

but  they  are  liable  for  n^ligence  in  unloading  the  goods,  567- 

liable  also  for  negligence  of  their  servants,  though  they  derive  no  profit  from 

their  labour,  567. 

action  by  or  against  dock  companies  how  to    be  prosecuted,  568. — (See 

«  Action.") 

of  the  duties  payable  for  use  of,  722. 

the  tonnage  duties  for,  payable  to  crown  under  the  West  India  act  are  now 

expired,  722. 

the  provision  for  securing  the  payment  of  these  duties,  723. 

DRAWBACK,— (See  *' Bounties,"  "Exportation,"  *' Importation.'') 
defined,  and  their  utility  and  object,  597.  514,5. 
what  goods  entitled  thereto  on  exportation, 

foreign  goods  entitled  to,  enumerated  in  59  Geo.  3.  c.  52.,  598. 
foreign  goods  manufactured  here  not  entitled  to  drawback,  598. 
except  sugar,  598. 

bark  pulverized  here  is  not  entitled  to  it,  598. 
*  not  allowed,  unless  duly  entered  for  exportation,  599. . 

in  order  to  entitle  goods  to  drawback,  entry  on  exportation  and  im- 
portation must  be  the  sante,  599. 
drawback  on  foreign  wine,  599.— (See  '*  fVine.*') 
on  exportation  of  pilchards,  367. 

what  allowed  when  the  full  duties  have  been  paid  on  warehoused 
goods,  556. 
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DRAWBACK.— (con«fiM«i.)  * 

Regulations    respecting    foreign   goods   entitled    to    drawback    on    exporta- 
tion, 599. 
must  be  entered  and  actually  shipped  for  exportation  within  three  years 

from  importation,  599,  600. 
time  of  importation  to  be  counted  from  roaater'a  report  inwards,  6001 
certificate  of  due  entry  and  payment  of  duties  inwards  must  be  pro- 
duced, 600. 
terms  of  oath  or    affirmation    by  merchants  importing    and  exporting 

them,  600. 
drawback  must  be  claimed  within  two  years  after  shipment,  600. 
ExciM  drawbacks  allowed  on  exportation  of  home  goods,  600. 

on  beer  and  ale  exported,  600. — (See  **  Beer  J') 
on  cider  and  perry,  603. — (See  "  Cider**) 
on  glass,  604.— (See  «  Glass:*) 
on  various  other  articles,  603.  n.  3. 
notice  of  shipment  to  obtain  drawback  on  exciseable  goods,  605. —(See 

«  Notice.") 
penalties  and  forfeitures  in  case  of   relanding  such  goods,  607*«-|See 
,       " Forfeiture^'  "Relanding:*) 
of  the  licence  to  ship  drawback  goods,  607.— (See  "  Licence:*) 
of  relanding  drawback  goods,  608. — (See  "  RelamUng:*) 
when  regulations  to  obtain  it  must  be  gone  through  by  owners,  608. 
when  they  may  be  gone  through  by  agent,  609. 
as  to  landing  drawback  goods,  610. — (See  *'  Landing  and  Lading.**) 
as  to  the  time  for  payment  of  it,  611. 
not  entitled  to  it  till  clearing  note  is  produced,  611. 
mode  of  proceeding  for  the  drawbacks,  612, 3. 

of  the  course  to  be  pursued  for  this  purpose,  612,  3. 
remedy  for,  in  case  of  nonpayment,  613. — (See  •*  Remedy:*  "  Action:') 
amount  of  the  present  drawbacks,  702.— (See  "  Cvstoms:*) 
on  coals  used  in  the  Pennygored  works,  717. 

used*  in  the  copper  works  at  Anglesey,  717. — (See  "  Coals:*) 
on  slate,  717.— (See  ''Slate:*) 
on  stone,  717,  18.— (See  "  Stone:') 
on  goods  exported  from  Great  Britain  to  Ireland,  or  vice  versd,  723.— (See 

*•  Countervailing  Duty") 
on  foreign  or  colonial  goods  thus  exported,  725. — (See  **  Ireland.) 

DRUGS. 

the  production  of  America,  &c.^may  be  imported  from  colonies  in  ships  r^ularlj 

manned  and  navigated,  195. 
gum  senega  may  be  imported  from  any  port  of  Europe  in  British  ships  British 

navigated,  197. 
encouragements  to  import  drugs  used  in  dying,  540. 
formerly  duty  free,  but  it  is  now  otherwise,  540. 
there  was  formerly  a  bounty  on  importation  of  colonial  iiidigo,  540,  1. 
when    sold   by    druggist    to    be    used     in     beer,    he    cannot    recover    the 
price,  823. 
a  new  remedy  established  in  this  case  by  51  Geo.  3.  c.  87 ',  823. 
no  defence  to  a  charge  on  this  statute,  that  defendant  was  a  distiller,  and 

drugs  were  at  the  distillery,  823. 
information  not  maintainable  when    the   receipt  was  previous    to   sta- 
tute, 823. 

DOMINION  OF  THE  SEA.— (See  "Se/i/') 
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DUTIES (See  "  Customs,**  «  Excise^'  "  Tolls,**  "  Heeeme:*) 

English  consul  in  Portugal  may  call  a  meeting  of  English  merefaaBts,  ani  levy 
duties  on  cargo  for  rt^lief  of  shipwrecked  mariners,  6^. 
clearance  may  be  detained  till  duties  paid,  66.- 
received  at  Lisbon  by  consul,  according  to  weight  and  tonnage,  66,«- 

(See  ••  Tonnage.*^) 
how  value  to  be  ascertained,  ^S* 
a  nation  has  a  right  to  institute  them,  79. 
right  of  instituting  them  for  land  oc  water  carriage,  104,  5. 
Grotius  on  the  tolls,  105.— (See  ••  Tolls.**) 
charged  upon  aliens'  goods  over  and  above  those  on  li^e  subjects^  repealed, 

160,  1.— (See  •*  Customs.**) 
of  package  and  scavage  still  due,  161. 

as  to  importation  of  fish  duty  free  by  aliens,  161. — (See  "  Flsfiery,**) 
trade  to  the  plantations  bv  English  vessels  encouraged  by  exemptions  from,I71. 

—(See  ••  Colony,**  «'  Sfupping.'') 
on  exportation  of  colonial  enumerated  articles,  233. 
the  imposition  of  duties  on  goods  formerly  prohibited  repeals  the  prohibitoiy 

law,  525. 
on  importation  and  exportation,  701. — (See  *•  Importation,**  •'  Exportation,'* 

'^Customs.*') 
on  goods  carried  coastwise*,  715. — (See  **  Cocutwise.**) 
on  the  tonnage  of  ships,  718.-^(See  **  Tonnage,**) 
payable  to  the  South  Sea  Company,  721. — (See  *'  South  Sea  Cofnpany/*) 
payable  for  performing  quarantine,  722. — Sec  {** Quarantine") 
payable  to  the  docks,  7-^2.— (See  **  Docks.**) 

countervailing  between  Great  Britain  and  Ireland,  723. — See  '*  CovniervaUing 
Duties:* 

§ 

EAST  INDIA  COMPANY.— (See  "  East  India  Dock  Company,"  '^Ea9t  JWiA.-) 
Miscellaneous  points  relating  thereto. 

right  of,  saved  as  to  aliens  trading  in  colonies,  152. 

importation  of  cochineal  and  indigo  from  territories  of,  restrained,  196. 

not  affected  by  the  provisions  of  the  acts  of  navigation  when  trading  under 

55  Geo.  3.  c.  116.  197,  8. 
not  required  to  employ  British-built  shipping  to  prosecute  their  trade  to 

China,  200. 
territories  of,  not  now  considered  colonies  within  the  navigation  acts,  213. 
provision  of  57  Geo.  3.  c.  95.  respecting  their  power,  213. 
what  acts  this  law  is  not  to  affect,  214. 
Cape  of  Good  Hope  within  limits,  214. 
may  grant  licence  to  southern  whalers,  for  what,  345,  6. 
when  party  to  a  suit  here  for  a  cause  arising  in  India,  how  to  oUaiQ 

evidence  from  India,  656. — (See  "Evidence.**) 
particular  points  relating  thereto, 

time  when  first  established,  661. 

granted  by  Elizabeth  in  1600,  to  Earl  of  Cumberland  and  others,  661. 

their  style  at  that  time,  662. 

clause  of  monopoly  of  trade  to  East  Indies  was  inserted  in  charter,  662. 

power  of  revokmg  on  certain  conditions  reserved,  662. 

1;ras  absorbed  in  1708  in  the  present  company,  662.  ^ 

previous  to  this  another  company  was  erected,  which  led  to  the  union  of 

both,  662. 
outline  of  privileges  given  to  new  company  by  9  &  10  WU.  3.  c.  44.  662,3. 
early  history  of,  662, 3,  4.  , 

effect  of  the  coalition  of  the  new  company,  664. 
the  style  of  the  new  united  company,  664. 
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fEAST  INDIA  COMPANY — conHnued. 

Partkular  pointti  relating  iher^o. — (coniimk^.) 

considered  to  be  interwoven  with  general  interest  of  the  stafc^  $^4. 
infringetueat  of  their  rights  therefore  Is  a  crime  at  conHDon  likw^  6(4. 
iaaurances  or  contracts  coAtraveoiDg  tUeir  rights,  are  ?oid»  6^:. 
as  to  limits  of  the  company's  charter,  665. 

limits  as  pointed  out  by  the  9  &  10  W.  3.  c.  44.,  665, 

33  Geo.  3,  c.  52.,  665. 
same  now  as  established  by  the  charter  of  Will.  3.,  665^  6. 
if  ship,  licensed  to  Botany  Bay  and  Bombay,  go  to  other  places 
within  Umits,  it  is  illegal,  666. 
|)resent  exclusive  trade  of  the  company,  666. 

their  Umils  much  contracted  by  52  Geo.  3.  c.  155.,  666. 
trade  to  China,  and  tea  trade,  together  with  trade  to  all  places 
between  the  Cape  of  Good  Hope  and  Streights  of  Magellan, 
confirmed  to  them  for  21  years,  666. 
in  all  other  respects  trade  is  open,  666. 
proviakonft  as  to  private  persons  trading  to  East  Indies,  666. — ('<  See  East 

''Indies."} 
tea  or  naval  and  military  stores  cannot  be  shipped  in  East  Indies  without 

Ijcence  from,  666, 
licence  to  be  granted  by,  666,  7. 

by  whom  to  be  issued,  and  its  form,  667* 
when  refused,  application  to  be  made  to  board  of  controul,  667. 
trade  with  intermediate  places  between  this  countr}'  and  ship's  port  of 

destination,  668. 
licence  to  reside  in  India,  668. 

shipping  of,  to  be  deemed  British  shipping,  although  built  in  India,  tf3. 
as  to  the  resrisit^ing  of  ships  of,  buih  in  India,  673.—^^"  See  **  Reg;uiter,**) 
mode  in  which  their  exclusive  privileges  soay  be  detemined,  675*  6u 
to  remain  with  company  for  twenty-one  years,  frow  April  1814,  676. 
three  ye^s  notice  to  be  given  by  parliament  of  its  intention  to  determine 

the  privileges,  676. 
sovereignty  of  the  crown  over  territorial  acqiuskions  o(  not  affected  by 

determination,  676, 
seme  as  to  the  rights  of  the  company,  who  are  still  to  remain  a  corpora^ 

tion,  676. 
pcoperty  sold  at  auctions  of^  not  UaUeto  eseise  duty,  821. 

BAST  INDIA  DOCK  COMPANY.— ("  See  DockB:') 
establishment  of  it,  569. 

Its  regulating  acts  are  43  Geo.  3.  c.  146.  &  54  Geo.  3.  c*  228.,  &69. 
vessels  arriving  in  river  from  East  Indies  or  Chisa^  ^th  cargoes,  the  produce 

thereof^  must  unload  therein,  561. 
but  commissioners  of  customs  may  order  it  to>  be  discharged  into  lighters  at 

Long  Reach,  561. 
the  goods  so  discharged  are  tp  be  lodged  in  the  East  India  Company.'^s  ware* 

houses,  562. 
penalty  in,  case  of  discharging  goods  elsev^here,  562. 
the  commissioners  may  also  direct  cargo  to  be  discbu^ged  at  other  places,  if 

ship  cannot  come  in,  562» 
outward  bound  East  India  vessels  must  take  in  cargo  from  docks,  562. 
penalty  for  disobedience,  562. 
what  vessels,  cannot  enter  the  docks,  562. 
penalty  for  iU^l  entrance,  562. 

what  veeaels.Maay  anohoD  mthki  200yavds  of  the  docks'  entrance,  562. 
penalty  fop  not  remj^rang  usssel  illegally  hying  within  the  200  yards^  562. 
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EAST  INDIA  DOCK  COMPANY.— (conlmiMid.) 

how  far   freighter   liable  where   ship  is   detained  in  the    dods,  563.— (See 

«'  Freighter.*') 
the  rates  payable  by  ships  altering  there,  563. — (See  '*  Docks/*) 
of  transfer  in  dock,  and  how  far  company  liable^  566.^See  **  Docks.^) 
these  docks  decared  legal  quays,  729. 

EAST  INDIES.— (See  *'  East  India  Company.*') 

commodities,  production  of,  may  be  imported  from  places  to  south  or  east  of 

the  Cape  of  Good  Hope,  194.— (See"  Great  Britain.'') 
for  other  regulations  regarding  importation  from,  194.— (See  Pope's  **  Excue 

and  Customs,'*  title  83.) 
English  subjects  trading  to,  under  55  0eo.3.  c.  116.,  notafiected  bynavigatioQ 

acts.  197,8.  213. 
not  now  considered  colonies  within  navigation  laws,  213. 
what  actH  this  law  is  not  to  alter,  214. 
Cape  of  Good  Hope  within  the  limits,  214. 
foreign  vessel  having  on  board  goods  the  production  of,  beyond  the  Cape*  on 

importation,  under  colonial  free  port  act,  causes  its  forfeiture,  219.  > 
whether  with  intention  to  land  or  not,  219. 

importation  of  British  goods  into,  from  Cape  of  Good  Hope,  illegal^  227*  8. 
as  to  residence  of  foreigners  in  giving  British  character  to  them,  400.— (See 

"  Residence.**) 
as  to  importation  of  silk  goods  and  printed  calicoes  from,  521.— (See  *'  SUkJ") 
as  to  obtaining  evidence  from  witnesses  residing  there,  655, 6.-— (See  "  Ensidenee^'* 

"  Witness.") 
as  to  trial  of  misdemeanors  committed  there,  656. 

as  to  proof  of  writing  deeds,  made  and  attested  in,  658. — (See  *'  Eoidenee.") 
trade  of  East  India  Company  to,  661.— (See  *'£ast  India  Company.*') 
trade  of  private  persons  to,  666. 
this  b^un  April  1814,  666. 
exportation  may  be  by  them  to  all  places  within  the  charter,  except 

China,  666. 
importation  may  be  by  them  from  those  places  of  all  things,  except 

tea,  666. 
the  importation  may  be,  though  goods  are  not  produce  of  country  from 
which  brought,  666. 
prosecution  for  f unlicensed  residence  cannot  be  commenced  until  after  two 

months  notice  given,  670. 
how  notice  to  be  ffiven,  670. 

penaltv  in  case  of  unauthorized  trading  or  residence  in,  670. 
when  It  is  incurred,  670. 
what  exceptions  are  allowed,  670. 

proof  on  prosecution  lies  on  party  claiming  tlie  exception,  670. 
flow  to  proceed,  in  case  of  muicensed  residence,  where  East  Indian  goveromeot 

deem  it  unadvisable  to  prosecute  fot  a  misdemeanour,  or  to  send  party  away, 

670. 
punishment  in  case  of  verdict  against  defendant,  670, 1. 
on  conviction  on  such  a  prosecution  party  cannot  be  again  prosecuted  for  mis- 
demeanour, or  sent  away  before  date  of  conviction,  671. 
persons  sent  home  without  trial  entitled  to  be  discharged  on  ship's  arrival  here, 

671- 
tea  or  stores  cannot  be  shipped  without  licence  from  the  company,  666. 
private  ships  must  clear  out  and  com^  to  some  port  in  the  united  kingdom,  667» 
to  what  ports  she  may  come,  667. 

to  what  places  they  may  not  go  within  charter,  without  licence,  667. 
what  kind  of  licence  necessary,  667.— ^See  **  East  India  Company.**) 
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EAST   INDIES.— (conhniied.) 

licence  from  board  of  controul,  when  necessary,  667>  8* 

and  what  vessels  allowed  to  clear  out  for,  or  come  in  from,  the  East  Indies*  667 • 

other  regulations  may  be  made  by  parliament,  667 - 

private  traders  may  trade,  at  what  intermediate  places,  667 ,  8. 

and  they  may  carry  on  circuitous  or  .direct  trade  with  all  places  within  the 

charter,  except  China,  668. 
this  does  not  extend  to  tea,  668. 

of  the  residence  of  persons,  and  licence  to  reside  in  East  Indies,  668. 
at  what  places  British  subjects  may  reside  without  licence,  668. 
at  what  places  a  licence  is  necessary*  668. 

where  it  may  or  cannot  be  granted  by  a  governor  of  a  presidency,  668. 
where  licence  necessary  from  board  of  controul,  669. 
method  adopted  to  prevent  undue  refusal  of  licences,  669. 
licenced  persons  are  under  protection  of  the  different  governments  of  the 

country,  669. 
duty  of  persons  arriving  there,  and  consequences  of  ill  behaviour^  669,  70. 
licence  may  in  such  case  be  revoked,  670. 
punbhment  for  illegal  and  unauthorized  trading  there,  671.  ^ 

it  superinduces  forfeiture  of  the  ship,  goods,  and  double' the  value  thereof 

and  the  proceeds^  671. 
how  forfeiture  distributed,  671. 
expences  of  the  prosecution  how  to  be  defrayed,  671* 
such  trading  is  a  misdemeanour^  and  punishable  accordingly,  671. 
offender  may  be  arrested  and  sent  for  trial  to  England,  by  authorities  in, 

671. 
uersons  remaining  unauthorized  in,  deemed  illicit  traders,  671. 
in  what  other  cases  forfeiture  induced,  671,  2. 
Aliens  trade  with  the  East  Indies,  672. 

British  subject  cannot  receive  a  commission  from  a  foreign  prince  to  go  lo, 

672. 
nor  can  he  send  East  Indian  goods  vift  Suez  to  Europe,  672. 
forfeiture  in  case  of  disobedience,  672. 
thb  restriction  does  not  extend  to  prevent  that  kind  of  inland  triuie,  and  by 

what  persons,  672. 
does  not  prevent  him  selling  such  goods  there  to  a  foreign  subject,  672. 
not  to  hinder  him  from  being  factor,  &c.  to  alien,  672. 
alien  cannot  export  such  goods  in  foreign  shipping,  672. 
this  since  altered,  and  foreign  ships  are  now  admitted,  if  allowed  by  the 

company,  672. 
bottomry  bonds  on  foreign  ships  bound  to  East  Indies  are  void,  673. 
decision  on  the  statute  7  Geo.  1.  st.  1.  c.21.  making  them  void,  673. 
shipping  built  in   the  East  Indies  to  be  deemed  Bndsh-built,  673.— >(See 

**  Shippmg.'') 
of  the  registering  of  ships  built  in,  673.— (See  **  Register,") 
of  the  navi^tion  of  such  vessels,  673. — (See  **  Navigatum") 
king  authorized  to  establish  a  supreme  court  of  judicature  at  Fort  William  in 

Bengal,  676. 
power  and  authority  of  the  court,  676. 
as  to  manifest  for  wines  from,  733., — (See  "  WineJ') 
as  to  manifest  for  goods  from,  733,  4.— -(See  •*  Manifest") 

EASTLAND  COMPANY. 

ports  in  Baltic  and  Prussia  and  Livonia,  formerly  called  East  Country,  687. 

queen  Elizabeth  granted  exclusive  trade  to  the  company,  687. 

their  privil^es  and  limits,  687. 

did  not  trade  with  a  joint  stock,  687. 
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EASTtAND  COMFAiJY. ^(continued.) 

this  charter  confirmed  by  Charles  1.  is  1609.^  697. 

in  1672  a  great  part  of  Uieir  trade  was  laid  open,  667.         « 

and  Uie  rest  of  their  privilq;eB  may  be  booglifl  for  4De.»  686. 

fiMBAROO.— /<«  Sec  War:') 

preceding  declaration  of  war>  415  to  418. 

when  temporary,  only  suspends  a  contract,  415.  n.  0. 

howihr  an  insurknce  is  arascted  by  it,  415.  n.  2. 

laid  on  shipping  in  a  foreign  port*  alien  native  i»f  sach  port  caiMbt  abi«^ 

don,  415.  n.  2. 
why  so,  415*  n.  2. 

not  a  violation  of  honesty  or  honour,  415. 
of  two  lands,  warliire  and  civil,  415. 
warlike  only  noticed  here*  415. 
the  effect  of  it,  415. 

observations  shewing  its  equity,  416,  f, 
distinction  between  warlike  and  civil  embargoes,  417. 
When  warlike  embargoes  issued,  417. 

citil  eihbaif^oes  issued,  417* 
this  last  strictly  legal  in  England,  417. 
when  it  would  become  otherwise,  417, 8. 
cannot  be  extended  to  British  ships  in  foreign  ports,  418. 
cannot  be  laid  on  British  subjects  by  king,  contrary  to  law,  418. 
doctrine  ofi  forms  basis  of  right  of  issuing  letters  of  marque  and  reprisal,  420.—^ 

(See  "  Letters  of  Marque  and  Reprisal/'  *•  ReprisaL**) 
neutral  rights  are  now  in  general  suspended  only  so  far  as  they  may  be  affiscted 

by  a  civil  embargo,  483. — (See  *•  Neutrals.") 
king's  power  in  relation  to,  492. — (Sefe  *•  i^ing") 

kNEMY.— (See  "JUen,*'  ^'BeUigerent  Commerce,"  <'  Capture,"  '*  Neuitid,"  '*War:*) 
as  to  trade  and  commerce  with  an  idien,  377  to  39'2. 
who  is  an  alien,  394. 

.  distitu:tion  betw^n  peHnanent  and  temporary  ali^n  enen^,  394» 
when  a  man  is  permanently  an  alien  enemy,  394. 

temporary  an  alien  enemy,  394. 
this  distinction  applied  to  the  case  of  a  neutral,  394. 
beutral,  only  alien  enemy  with  irespeet  to  his  local  aU^iaaee  lo  another 

fbkeign  power,  394. 
why  so,  394. 
state  In  military  possession  of  one  of  two  belligerents,  when  its  subjects  are 

not  enemies  to  the  other,  394. 
therefore  insurance  eflected  on  account  of  persons  domiciled  in  sueh  state 

is  good,  394. 
character  persons  resident  in  a  belligerent   State    assume,   395. — (See 
"  Hostile  Character:') 
sailing  under  flag  of,  gives  hostile  character,  410. 
ship  of,  carrying  neutral  goods,  such  goods  are  free  from  seizure,  411. 
neutral  having  become  so  after  loss  of  ship,  insurance  on  such  ship  may  be  pro- 
ceeded on,  425. 
funds  of,  in  this  kingdom  not  confiscated,  425. 
bharacter  of,   when  taken   away  by  service  rendered  as  friends,  427.— (^ 

••  Capture:*) 
goods  of,  put  on  board  neutral  ship  does  not  subject  sUp  to  foffeiture,  440. 

—(See '*  Neutrals:') 
but  the  goods  themselves  are  not  protected,  440. 
property  of  neutrals  in  an  enemy's  ship  prot^ted,  440. 
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ENEMY.— (coniintj^ii.) 

being  a  partner  of  a  neutral,  does  not  subject  share  of  Neutral  to  eonfiseatioDy' 

440. 
btherwise  id  regard  to  the  share  of  enemy,  385.  406.-*(See  ''  Partner,**) 
net  so  when  neutral  is  agent  of  the  dU^en,  44 1« 
property  of,  protected  in  a  neutral  port,  441. 
not  so  when  within  a  neutral  ship,  444. 
in  seizure  freight  must  be  paid,  444. — (Sec  "  EreighV) 
what  ititerest  of,  in  pr6perty  renders  it  liable  to  confiscation,  47Sfto481. 
when  the  transactions  are  of  a  nature  liable  to  abilse,  the  property  is  con- 
fiscable, 479. 
lien  of  a  neutral  on  a  ship  taken  from  enemy,  is  not  allowed  in  a  court  of  prize, 

479,  80.— (See  ••  Lien.") 
relaxations  of  the  rule,  480« — (See  ^' Belligetent/*) 

when  not  protected  by  a  general  licence  to  import,  4^7*-^(8^  "  lAeence.**) 
beinff  interested  in  a  policy  of  insurance,  when  it  will  not  vitiate,  507.— (See 

•'  licettcc."i 
as  to  importation  from  the  country  of  an  enemy,  636. 
prohibited,  except  by  king's  licence,  536. 
formerly  the  practice  to  restrain  it  by  certain  regulations,  537. 
but  new  forbidden  by  common  law  and  act  of  pariiament>  537. 
when  godds  brought  from  enemy's  country  are  declared  to  be  forfeited,  th^ 

acittairal  has  iio  jurisdiction,  557.    . 
but  if  imported  for  use  of  the  king,  the  forfeiture  is  not  *  sustained,  537. 
where  an   enemy's   ship    came   into  port   and  was   seized  by  admiral,' 

and  afterwards  by  revenue  officer,  the  admiral  has  no  claim,  537. 
Same  where  goods  we^  exported  without  payment  of  duty,  and  became 
flotsam,  and  were  seised  by  admiral,  537»  8. 
.  feNTRY  INWARDS,— (See  «  Entry  Outwards,'*  <«  Customs^*) 
mUeeUaneoui  pdnt**  ■    • 

bills  of,  by  merchant  strangers  must  be  subscribed  by  them  or  theiif*' 

known  servants^  142. 
what  entry  to  contain^  142; 

by  merchant  strangers  cannot  be  by  their  chiidtieii  if  under  t^enty^otie^  1 42l. 
no  fee  to  be  paid  for,  by  foreign  vessel  on  importation  undet  colonial  freer 

port  act,  219. 
stranded  goods  may  be  admitted  to  an.  245>  tf.— ^(S^  **  Stranded.**) 
of  prize  goods,  251,  2. — (See  "  Prize.*') 
of  ^ods  from  West  Indies,  by  what  statutes  rt^lated,  676* 
practical  points  as  to  the  merchants  entry  invbdrds^  '741. 
requisite  by  26  Geo.  3.  c.  40.,  741 . 
must  be  made  within  20  days  after  report  inwards,  74  L 
the  dut2^3  to  be  paid  at  same  time,  741. 

if  duty  not  paid,  goods  to  be  coiiveyed  to  king's  warehouse,  741. 
and  after  an  elapse  of  three  ilionths,  and  duty  remiatiing  unpaid^  they  may 

be  sold.  741. 
this  provision  does  not  authorize  sale,  if  a  bond  given  for  payment^  74 1,  2. 
all  goods,  whether  liable  to  duty  or  not,  must  be  entered  regularly,  742. 
what  exceptions  to  the  rule,  742. 
merchant  allowed  20  days  to  make  entry  though .  he  is  interested  in  doing 

floearlief,  742; 
method  of  making  entry  inwards,  742. 
of  the  port  entry,  746.— (See  *•  Port  Entry.'*) 
of  the  return  of  duty  on  over  entry,  746.— (See  "  Return  of  Lkty.**) 
consequences  of  not  making  entry,  747. 

officers  of  exike  and  customs  may  seize  goods  unshipping  without  entiy,  749. 
as  to  seLimre  of  goods  for  want  of,  749.— (See  «*  Sevture.**) 
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ENTRY  OUTWARDS.— (See  «'  Eniry  Inwardi,'*  •*  Cuttoms/*) 
nuMceUaneom  poinU, 

bills  off  by  inerchaDt  strangera  how  to  be  subscribed,  142.  744. 
cannot  be  made  by  children  of  aliens  under  twenty«one,  143.  * 

must  correspond  with  entry  inwards,  to  entitle  exporter  to  the  daawbacic# 

599. 
of  goods  to  the  West  Indies  by  what  acts  regulated,  678,  745. 
pracHeal  poinis  ag  to  the  eniry  <mtward$,  744. 

how  to  be  made,  and  by  whom  subscribed,  744. 

if  goods  entered  under  a  wrong  denomination  they  are  liable  to  forfeitnie, 

745. 
the  bill  of,  must  be  subscribed  by  merchant  or  his  known  factor  or  agent, 

745. 
oath  of  merchant  on  making  it,  745. 
no  alien  account  allowed  to  pass  unless  warrant  signed  by  city's  oolleetar, 

745. 
if  aliens  goods  be  entered  as  property  of  an  English  merchant,  he  is  8iib|ect 

to  penalty  of  jflOO,  745. 
when  entering  goo<ls  for  a  drawback  improperly,  subjects  party  to  a  fine, 
746. 
of  the  port  entry,  746.— (See  '*  Port  Entry.'') 
of  the  return  of  duty  on  over  entry,  746.— -(See  **  Return  of  DutyJ^ 
consequences  of  not  making  entry,  74?.— (See  **  Entry  Inwardt***) 

ENTRY  WITH  EXCISE. 

somewhat  similar  to  the  license,  839. 

in  what  cases  necessary  to  be  made,  and  particulars  of  it,  839  to  841. 

not  deemed  legal,  unless  made  in  name  of  real  owner  or  trader  of  the  ship  oi 

place,  841. 
person  acting  as  visible  owner  or  principal  manager,  to  be  deemed  the  real 

owner,  841. 
and  he  b  subject  to  all  the  penalties,  842. 
all  things  found  in  place  entered,  subject  to  the  duty*  842. 
jpenon  making  it  must  state  what  letter  or  mark  he  will  attach  to  the  place 

entered,  842. 
when  made  of  places  with  pipes,  plan  or  drawing  of  their  direction  must  be 

given  at  same  time,  842. 
penalty  in  case  of  disobedience,  842. 
of  person  in  his  own  name  and  that  of  two  other,  conclusive  evidence  of  their 

partnership  as  to  crown,  842. 
not  so  in  other  cases,  842. 

ENUMERATED  ARTICLES  OR  GOODS.— (See  •'  Importatum."  «<  Naingati(m.n 
what  they  are  in  European  trade,  by  12  Car.  2.  c.  18.,  176. 
what  they  are  by  13  &  14  Car.  2.  c.  1 1.,  177. 
these  last  not  to  be  imported  from  the  Netherlands  or  Germany  in  any  ship 

whatever,  177. 
how  to  be  imported  since  27  Geo.  3.  c.  19.,  179. 
must  be  imported  in  ships  of  the  built  of  the  country  under  the  same  severe^ 

as  the  goods  are  the  produce,  177* 
or  else  in  English  ships,  owned  and  navigated  according  to  law,  177* 
of  the  free  port  act,  45  Geo.  3.  c.  57.,  217.— (See  ••  J^ee  Port.'*) 
salt  added  to  these  articles,  220. 
other  articles  added,  220.  • 
of  the  colonial  trade,  222. 

other  articles  have  been  added,  and  what  they  are,  222. 
lice  and  molasses^  coffee^  pimento,  &c.  are  so  of  the  colonial  trade^  2S2* 
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kNUMERATED  ARTICLE^  DR  GOODS,<-(c(mtintt€d.) 
likewise  iron  and  lumber,  223. 

general  ^le  as  to  the  importation  of  thoie  of  the  coloniesi  223, 4. 
exception  to  the  rtile,  224.  i       <i 

of  the  d^e  in  noii-enumerated  goods  from  the  colonic;  225,  Gi— (See  ^^Colonjj,*') 
duty  on  exportiltl<>n  of»  fh>tti  the  coldnles;  f$$i 

EVIDENCE,  .         . ;  :  > 

certificatiB  of  consul  not  evidence  in  England,  61,  2:     ^ 
same  in  reeard  to  the  Souiid  and  Petertbiirgh  Lists,  62.  ,  ^ 

what  sufficient  evidenoe  of  a  state  of  war^  392, 3,  4.*-*{S«e  '*  WarJ*)         ,    . 
of  Toluntary  residence  in  iinemy's  land  required,  to  oust  Bridsh  subject  of  fat j 

right  to  sue,  397.— (See  "  Aottile  Character/*^) 
Want  of  the  regular  papers  does  not  amount  to  ^nwiclusifQ  eiridenofi  against  it 

ship's  neutrality,  489.— (Sefe  "  SAips  JPap«r«.") 
'certificate  of  t#o  British  merchants  t6  dischaiige  bdnd'gifeii  on  oiportatidn  of 

East  Indian  goods,  iio  evidence,  522. 
proof  of  signature  to  the  dirtificate  suffices,  525,  n.  3. 
special  iriatter  may  be  given  in  evidetlee  di&der  general  issue,  iii  Actloiis  igainst 

West  India  dock  company,  56S. 
|>roof  by  affidavit  ihade  here,  sufficient  evidence  of  debt  due  in  tlie  oelonies) 

65a. 
What  evidence  hebessary  to  support  actiod  here  oii  a  colonial  judgment,  BBS* 
hitfad-writing  of  judge  must  be  poved«  6d&; 
same  as  to  authenticity  of  the  seal^  65$*,  .   '  -. 
where  coui*!;  has  no  seal,  }>roof  of  judge's  signabire  enough,  6531 
copy  of  judgment  made  by  chief  clenr  not  evidenoe^  6(3^  ^^ 
now  evidence  is  to  be  obtained  from  abroad,  655. 

usual  course  where  witness  is  abroadr  of  is  going  abroad,  655; 

by  application  tb  cbult  fdr  rule  to  examina  subb  ttrftness  bn  iittervogsitdriei 

de  bene  essei  655^ 
but  this  is  considered  only  as  secondary  evidbiice>  655; 
therefori^  such  rule  cannot  be  obtained  without  consent  bf  oppdnent} 

65^. 
if  consent  refused;  judge  will  assist  the  party  applying  fo^  the  riile  HowS 

655. 
statutes  passed  on  this  head,  655. 
as  t6  Witnesses  resident  in  India,  655,6. 
to  w^om  mandamus  to  be  dirfect^d,  where  chief  justice,  is  d  party,  656'. 
Warrant  cif  lord  d^ancellor  and  speakiir  of  house  of  ^mihonk,  ii)mx  proceeilingi 

in  parliament,  656. 
iHicfa  mandamus  will  issue  at  suit  of  any  body^  656i . 
statute  authorizing  the  reading  of  eirideoce  taken  in  India  belbre  th^  cbmmis^ 

sioners  for  trying  nrisdemeanprs  cpmmitttd  in  India,  666. 
.  io  support  charged  against  persons  holding  pubiic  o^es  abiroad,  how  to  be 

obtained,  657: 
on  such  prosecutions,  K.  B.  mtty  ofd^  de  bend  examination  bf  witnesies;  6S7* 
hf  writings  niade  and  attested  in  the  East  Indite,  6&8. 

pf  laws  c^  linother  country;  What  hecessary  to  be  given  in  order  to  proire  that 

a  contract,  &c.  was  made  aoootdiiig  to  it,  6M*  ^ 

hn  a  prosecution  for  an  authorized  trading  or  rteidence  ih  India^  evidence  6i 

bemsr  withivi  th^  exception  lite  on  defendant,  670.— (See  «*  Ei^  IruUei.") 
in  an  informaUon  for  importing  Wine  in  casks  under  25  gallon^,  evidence  to 
shew  that  wine  came  within  the  exceptions  allowed,  tnust  be  given  bf  defen- 
dant, 771. 
to  release  goods  from  forfeiture,  forfeited  by  bebg  fbuiid  dd  Ikmrd  a  ship  #ithid 
limits  ol  a  port,  772. 

8  ^ 
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BVIDENCEi--(eoMetii«ed.) 

Judgment  of  condemDBtion   by  Court  of  £zcbqiaer»   conclusive  eiidencet 

785,  6.  844,  5. 
not  to  with  a  Judgmeot  for  penalties  with  respect  to  persons  who  are  not  psities 

to  it,  785,  6. 
not  so  with  Judgment  bv  commisiioDers  of  Excbe,  786. 
when  goods  are  stopped  by  the  officers  of  revenue,  proof  of  payment  duty  iies 

on  claimant.— (See  "  DeUntkm.**) 
what  evidence  may  be  gii^  by  revenue  officer  under  general  issue,  809. 
in  what  cases  onus  probaodi  lies  upon  claimer  of  goods  seized,  809. 

lo  enacted  in  some  cases,  by  12  Geo.l.  c«  28.,  (^,  10. 
what  sufficient  to  shew  that  a  man  is  an  officer  of  the  revenue,  810. 
of  technical  meaning  of  a  word  not  admissable,  826. 

yet  Judge^  on  demurrer,  will  inform  himself  from  books,  &e.  on  the  sul^ect, 

826. 
and  if  he  does  so  at  Nisi  Prius,  it  is  not  considered  aa  admitting  the 
evidence,  826.^ 
exdse  book  admissable  evidence  against  the  maltster,  830. 
if        of  entry  with  excise  in  name  of  one  person,  and  that  of  two  other,  concfanive 
as  to  partnership,  where  crown  concerned,  842. 
not  so  as  to  other  cases,  842. 

EXCHBQUBR, 

power  of  court  of,  to  remove  actions  against  revenue  officers,  out  of  all  other 
%       courts,  804.—  (See  **  Officer.**) 

Imt  officer  of  revenue  have  no  pleadable  right  to  be  sued  in  court  of,  806. 
court  ofj  has  an  inherent  Juriscuction  over  all  matters  relating  to  public  revenue, 
806. 
'    in  wliat  cases  the  method  of  proceeding  must  be  by  bill  or  information,  and  not 
by  motion  or  petition,  806. 

EXCISfi,— (See  Castom.^) 

mtfceUaneottf  foi9U»  rekUtng  to. 

where  an  excise  bond  is  required  for  warehoused  goods,  553.— (See  ^  Wart- 

hfmMg**) 
how  far  payment  after  lime  appointed   b  a  satisfaction  of  the  bond, 

554. 
warrant  from^  collector,  if  necessary,  on  warehouring  exciseable  good^ 

554. 
attendance  and  notice  to,  hecessary  on  exportation,  if  drawback  on  ^bre^ 

ifine  claimed,  599. 
drawbacks  allowed  by'exdse  on  ei^rtation  of  home  goods,  600.-^Sse 

**  Drmhaek/*) 
sometimes  allows  the  bounty  or  drawback,  where  exciseable  goods  are  lost 

on  a  coasting  voyage,  612. 
eidse  defined*  690.  816. 
.    the  dMty  preferable  to  the  customs,  690. 
wherein  its  advantages  consist^  690,  91. 
the  means  of  preserving  some  goods  from  adulteratton,  691. 
goods  subject  to  duties  of,  landed  before  they  are  paid  or  seemed  to  be 

pud,  are  forfdted,.  781. 
punishment  of  persons  engaged  in  such  illegal  landing,  781. 
goods  subject  to  duty. of,  conccialed  with  intent  to  de&aod  crown,  are 

forfeited  with  the  packaj^,  781. 
when  such  goods  are  forfeited;  the  casks,  packam,  vessels,  boatSj  ctfli» 

and  carri^es,  and  caktie  employed  in,  for£riti9a,  781 .     . 
and  may  be  sdsed,  with  the  goods,  by  exd^e  officers^  781. 
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EXCISB»— ^(eoii^miied.) 

principal  pamtt  relat^  to, 

history  of  the  excise,  816. 

excise  duties  defined,  690.  816.     . 

of  the  present  existing  duties  of  excise,  816. 

they  were  consolidated  by  43  Geo.  3.  c.  69.,  816. 

provision  of  that  act,  816. 

what  duties  exempted  from  operation  of  act,  817. 

but  the  duties  ha?e  been  since  increased,  817* 

but  amount  of  duties  will  not  be  mentioned,  817- 

collecting  duties  on  tobacco,  snuff,  tea,  coffee,  cocoa  nats,  and  pepper 
transferred  to  excise,  817. 

Stat.  59  Geo.  3.  passed  to  impose  new  duties,  on  what  articles,  817* 

but  contractors  allowed  to  add  a  sum  equivalent  to  the  duty  to  their  con- 
tracts, 817. 

construction  of  the  statute,  817,  8. 
division  of  the  subject,  818. 

principal  articles  subject  to  excise  enumerated  alphabetically,  818  to  836. 
— (See  the  respective  titles.) 

of  the  excise  licenses,  836. — (  See  **  Lkeme** ) 

of  entry  with  the  excise  office,  839.-*-(See  **  Entry  with  Excise.*') 

of  the  dealer's  book,  842.-^(See  '*  Dealer* s  Book.**) 

of  the  permit,  843.— (See  *<  Permit:*) 

of  the  forfeitures  and  penalties,  845.  770  to  797.— (See  «« Forf^ture:*) 

EXECUTOR, 

if  alien  die  possessed  of  lease  it  goes  to  king,  not  to,  165. 
of  officer  of  revenue  killed,  entitled  to  proceed  against  hundred,  815.— (See 
«  Hundred:*) 

EXPORTATION,— (See  «  Bondi,**  **  Coastwise,*'  "  Importation^*  "  Trade.") 
miscellaneous  points  relating  thereto, 

what  foreign  export  trade  is  most  beneficial  to  the  state*  1 8  to  24* 

the  substance  oi  the  doctrine  usually  received  on  this  head,  18. 

the  relative  advantages  of  the  exportation  of  different  kinds  of  goods,  19* 

a  nation  is  at  liberty  to  prohibit  exportation  of  merchandizes,  79. 

alien  may  not  export, wine,  150. 

natural-bom  subject  may  not  export  wool,  15  K 

query  whether  alien  may  or  not,  148,  151. 

of  bows,  arrows,  &c.  by  alien,  forbidden,  151* 

of  beer  by  alien,  151,2. 

of  pilchards  by  alien,  152. 

of  British  goods  by  aliens,  154. — (See  **  Merchant  Stranger:*) 

what  commodities  best  to  export,  157. 

of  native  commodities  much  encouraged  by  taking  off  the  alien  duty, 

160. 
as  to  the  exportation  of  fish  by  aliens,  161. — {See  "  Fisheries.**) 
in  what  ships  it  must  be,  1 69.— >(See  "  Shipping:'  "  Navigation.") 
of  wheat,  rye,  barley,  malt,  peas,  and  beans,  might  be  in  £nglishmwn/|d 

vessels,  171.— (See"5^q9pw^.") 
how  afifected  by  navigation  act,  172. 
of  goods  from  or  to  the  colonies,  211. — (See  **  Colony.") 
from  the  colonial  free  ports,  216  to  221.-^See  *"  Free  PorU.'*) 
by  American  United  States  from  the  British  colonies,  of  salt  and  sugar, 

220,  1 {See  *•  UnUed  States  of  America.'*) 

of  certain  colonial  soods  from  the  colonies  to  ports  south  of  Cape  Finis- 

terre,  2f4,  5.— ^TSee  •'  Cape  Ftnisterre:') 

3  N  2 
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EXPORTATION,— (con*maed.) 

wUcellaneous poinU  tetating  io^'^icimtmued.) 

to  and  from  the  Vuitid  States  of  America,  235  to  244.'-*(See  *'  tfrnUei 

Statet  of  America") 
Ci  commodities  iroportdd  into. the  eoloniesr  in  cases  of  emeigencj,  wboUy 

prohibited,  240; 
nnder  the  authority  of  a  Hc^nce,  497.* 
bonds  on  exportation,  {Set  "  BondM^r  **  Lken(^.^ 
of  the  restramts  or  encouragement  of  exportation  or  imp«»ftatiori  in  gene^ 
514. 
tjfitematk  view  oftheiaw  relaimg  io^ 

of  the  resirainU  ofexporMion,  570  to  SB7i 
esEportatioo  defined,  611,-  703,  4. 

obserrations  on  the  policy  of  it,  570. 

as  to  the  exportation  of  woollen  maniifactnretf,'  571.  — (See 

^  Woollen  Goods,''  "  Wool.^ 
of  fullers  earth,  pipe  clay,  &c.,  573. 
&s  to  exportation  of  lire  sheep,  572. — (See  **  Sheep,**) 

Of  foreign  silk  or  thread  works,  576.— (See 
"  La/ce:') 
is  to  toportation  of  leather,  tallovt,  hidies,  or  horns,  &c.,-  576.— 

(Sec  *»  Leather V) 
tx.  one  time  felony  to  export  t'ttem,  57^ 
as  to  the  exportation  of  bats,  or  materiah  for  making  677.'— 

(Set  •'Hal*.*') 
of  hpms,  how  for  prohibited,  577. 

of  watch  cases  witnout  morement,  and  matiei's  name,  577* 
of  tools,  stocking  frames  used  in  mandfactares,  578. -*(Setf 

"  JFhimei,"*  **  TooU:*) 
of  gold  and  silter,  bow  far  prohibited,  582.— (See  <*  jM&m.*7 
of  coin  to  the  eoloAies^  583.— (See  *'  Cbtn.**) 
of  profhions,  583. — (See  **  JProririofw.")- 
of  naval  and  military  stores,  584.— ^(See  "  8iore$/'y 
tf  the  encouragements  to  exporiationf  587- 

as  to  encouragementf  by  bonntibtf,  567.— (See  **  Boi^<sr.^' 

by  drawback,  597.^(See  •*  Drawbacks.'^ 
What  exportation  is,  defined,  61 1.-703,  4. 

tiot  complete  from  Lond6n,  tifr  ship  has  passed  Oraresend*  6Ud 
therefore  a  licence  to  export  by  a  given  day,  void,  if  ship  has  not 

plMsed  GraVesend  by  that  day,  oil,  9. 
vessel  must  have  passed  limit  of  port,  or  she  will  be  Imble  to  pay 

duties  imposed  after  the  shipment  of  the  goods,  (l^.  704. 
Arid  this  even  though  she  had  her  clearance,  612. 
Carrying  goods  from  one  port  of  Idngdom  to  another,  is  not  an 

exportation  to  entitle  exporter  to  botmty  t>r  drawback,  612. 
yet  if  exdseable  goods  are  lost  oh  such  a  vo;^age»  exeiae  vdll  allow 

the  payment  of  the  b^nnty  or  drawback,  612. 
Ilhis^  induigen\De  was  refused  by  the  treasury  to  a  sh^  e^qporting 

s^r,  which  was  burnt,  6i2* 
carrymg  gooda  coastwfse  not  an  exportlttion,  and  why  not,  704. 
a  new  impost  charged,  attaches  whilst  gbods  are  water  borne  in 
any  part  of  port,  704. 
.   customs  papahle  on,  702.  713.— (See  ««  Oistoms.*^ 

none  due  on,  of  goods  to  NewfonmSand  till  dfter  1824,  7i0.  714. 
but  gooda  must  in  all  cases  be  dulv  entered  and  landed,  710. 
duties  on  wearing  apparel  escported,  710,— (See  **  AppareL'*) 
carriages  exported|  712.**(Sed  ^^Cmfvage.^ 
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fSLVOBThTlO^.— (continued.) 

fysUmatic  view  of  the  laws  relating  tOf'^(continued^) 
customs  payable  on,^^(continued.) 

these  duties  once  altogether  abolished,  713. 

10$.  in  the  ^100  now  payable  oi>  ekportatioD  of  all  British  produce* 

713. 
various  other  charges  on  coal,  culm,  and  cinders,  713. 
bow  these  duties  operate  with  respect  to  the  United  States  of  America, 

and  our  trade  there,  714.-— (See  "  United  States  of  Jmerica.**) 
irha(  goods  e^ceptixl  from  the  operadoii  of  the  duty^  714,  5^    , 
>  com,  grain,  meal,  ipalt,  0our,  bi^uic,  grains^  &c^,  714. 

cotton  yam  and  cotton  mapufacture  of  Great  Britsun,  714. 
linen  manufactures  likewise,  714. 
molasses,  military  clothing  and  accoutrements,  714. 
oertuB  goods  on  exportation  to  Isle  of  Man  under  licence,  714. 
certain  goods  exported  to  Newfoundland,  714,  5. 
.assisting  in  illegal  exportation,  in  what  cases  deprived  of  clergy, 
812.— (See  "  Ben^t  of  ClergyJ') 

PXTBNT, 

in  aid,  when  it  will  not  be  allowed,  though  d^bt  is  du«  to  c^rown,  846. 
common  brewer  indebted  to  crown  for  excise  duties  entitled  to  it,  847* 
same  as  to  paper  makerj^  although  he  giave  no  bond,  847. 
this  power  of  resorting  to  extents  in  aid  is  taken  away  from  debtors  o{  this 
pature,  by  57  Geo.  3.  c  1 17. 

FEES, 

of  the  first  person  who  was  consul  of  English  merohants,  49. — (See  ^*  Consul.") 
o^the  modem  consul's  dees,  71  to  72. 

salary  of  consul  ought  to  be  commensiirate  with  his  situation,  71. 
in  some  places  have  salary  from  crown,  in  others  only  fees,  71* 
where  fajtor^s  establiBhea  fees  regulated  by  burthen  of  ships,  72* 
in  others  by  length  of  voyage,  72. 
,  .     foreign  consuls  authorised  to  take  consuls  fees,  British  oonsuls  not,  where  there 

is  no  treaty,  72. 
caooot  detWD  ship  for  refusal  to  pat  fees,  72. 
but  it  is  said  they  may  distvaiti  on  board  the  vessel  for  same,  72. 
of  entry  and  clearance  may  be  imposed  by  right  of  dominion  over  sea,  103, 
none  to  be  paid  for  any  entry,  cocquet,  clearance,  or  passport,  by  any  foreign 

ship,  on  importation  of  goods  under  free  port  act,  1 1 9.— -(See  "  Free  Ports.'*) 
none  payable.on  diachaige  of  Bast  India  goods  eif  port  bond,  522. 
none  payable  for  coast  documents,  769. 

FIAT, 

when  baron  must  grant  it  though  debt  due  to  crown,  646. 

and  if  he  does,  under  vfhat  circumstances  court  will  set  it  aside,  840,  7t 

F[NIST£RRE,  CAPE  OF.— (See  «  Cape  rtmsterre.") 

FIRE, 

when  warehoused  ifoods  are  dcptrpyed  by^  5d7.-^(See  ^**  Warehousing  J') 

no  action  is  sustainable  for  tli^  loss,  557t 

fire-places  must  be  bricked  up  or  destroyed  where  goods  are  warehoused,  under 

treasury  order,  557. 
or  the  merchant  will  not  be  exempt  from  th^  duties,  557* 
the  dock  oomjMUiiss  no^  Mde  for  a€Qid#nia  by,  £5$. 
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FISHr*(See  **  fUhmet,"  **  SiwUm/^ 

on  exportation  of  pilchards  by  alien  he  mnat  import  dapboard  in  retiijii»  US. 

when  it  may  be  imported  or  exported  duty-free  by  aliens,  161. 

and  with  same  advanUtfes  as  British  subjects,  161. 

could  not  be  brought  mm  foreign  owned  ressels,  170. 

could  not  be  carried  coastwise  in  a  foreign  owned  vessel,  170,  I. 

importation  of,  how  aflected  by  navigation  act,  172. 

British  built,  owned,  navj^ted,  and  registered  vesseb  arriving  laden  with,  from' 

the  colonies  at  ports  of  Europe  south  of  Cape  Flnisterre,  with  what  ooknusl 

ports  and  in  what  articles  th^  may  trade,  229. 
what  foreign  fish  allowed  to  be  imported,  271.  273. 
penalty  on  importing  or  selling  foreign  caught  fish,  1  Geo.  1.  c  18.and23  Gca.2. 

C.33.,  271. 
as  to  duties  on  the  importation  offish,  271,  2. 
frAh  British  caught  fish  may  be  imported  duty-free,  272,  3. 
duty  on  oysters  imported.  273. 
.  bounties  payable  on  ceotain  fish  exported,  273. 
may  be  exported  from  other  than  legal  quays,  368. 
what  fish  may  or  may  not  be  imported,  532. 
herring,  cod,  pilchard,  salmon,  or  ling,  fresh  or  salted,  dried  or  bloated,  rasy 

not  oe  imported  in  foreign  bottoms,  532. 
gril,  mackerel,  whiting,  haddock,  sprats,  cod-fish,  gull- fish,  congers,  flat-fish, 

nor  any  sort  of  fresh  fish  can  be  imported  in  fore%n  bottoms,  532. 
exception  in  favour  of  foreign  protestants  resident  here,  532. 
this  prohibition  does  notextena  to  eels,  stock-fish,  anchovies,  stuigeon,  botarg*. 

or  caveare,  532. 
nor  to  lobsters,  turbots,  and  ojvters,  532. 
as  to  the  duties  on  the  importation  of  fish,  708. 
fish  of  trery  description  caught  by  Britbh  subjects  with  Britbh*bttQt  ships  are 

exempt  mm  duty,  708,  9. 
or  with  ships  built  in  the  colonies,  709. 

but' they  must  be  navigated  and  registered  according  to  law,  709. 
oath  to  be  taken  on  making  entry,  709. 
as  to  the  importation  and  duties  on  blubber,  tram  oil,  spermaceti  oil,  head 

matter,  and  whale  fins,  709.— (See  •*  OiL'*) 
wHat  certificate  necessary  on  making  entry  thereof,  to  be  produced,  709. 
by  whom  it  is  to  be  granted  and  what  to  oerti^,  709,  10. 
oath  of  maater  before  person  granting  the  certificate^  710. 

on  makui|^  entry,  710. 
oath  of  importer  or  consignee  of  the  goods,  710. 
in  defiiult  of  certificate  deemed  foreign  caught  fish,  710. 

FISHERIES.— (See  **  Whale  Fuhery;*  «  Bowito.*') 
iRticeUafieoiif  potatf  telaUng  to^ 

encouragement  of,  promotes  population  and  agriculture,  I. 
extension  of,  a  fit  object  for  bounties  and  encouragements,  6. 
one  of  the  c^ta  of  dominion  of  sea  is  the  right  of  the  fisheries,  I02w-» 
(See  •«  SeaJ") 
^  veaaels  employed  in  what  fisheries  by  alien,  will  be  deemed 

161.— (See  <•  ^fieii,"  «•  Merdumt  Stranger.'') 
aliens  amployed  in,  sometimes  considered  British  mariners^  161. 

entitled  to  premiums,  bounties,  &c.  15L 
may  take  lands  by  descent  or  purchase,  161. 
ma^  import  ships  tackle,  he,  161. 
how  aflected  by  navigation  act,  172. 
H  to  shipping  of  salt  for,  228.— (See  '*  SaU.'^) 
it  may  be  shipped  for  New  England  and  Newfouodhnd^  228. 
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FISHERIES,— (con<i»tt«<.) 

fMceUaneoui  paints  relaHng  to,^^contviued.) 

what  English  goods  used  id  the»  may  be  shipped  for  British  America  or 

other  iisheries,  229. 
British  vessels  coming  from  the,  at  any  port  in  Europe  south  of  Cape 
Finisterre,  what  goods  and  other  oolomal  ports  he  may  trade  with,  229* 
—(See  •«  Cape  Fmkterrer) 
Practical  tystemaiic  view  of  the  tamt  relating  to,— (See  **  Table  Qmtents  xxiii.*') 
a  branch  of  the  navigation  system,  265. 

observations  on  the  advantages  of  encouraging  British  fisheries*  26$»  6,  7. 
fit  objects  for  public  bounties,  265« 
I.  Of  the  fahertt$  in  general. 

concise  history  and  general  view  of  law  affecting  fisheries,  267* 
usual  to  except  fishing  vessels  firom^  capture  duringwar,  267* 
time  when  the  Scottiu&'fisheries  were  encouraged,  267. 
the  art  of  curing  fish  discovered  before  the  time  of  Van  Beuckels  io 

1449,  268.  ' 

questions  why  British  fisheries  inferior  to  the  Dutch,  268,  9. 
smuggling  prosecuted  to  a  great  extent  by  the  fishermen,  269. 
attanpts  of  Parliament  to  encourage  fisheries  recapitulated,  270,  K 
what  foreign  fish  may  be  imported,  what  not,  and  penalty,  27 1*. 
bounties  payable  on  what  fish  exported,  271.  273. — (See  '*  Bounty.^) 

on  vessels  employed  in  white  herring  fisheries,  271* 

in  fisheries  extended  to  vessels  of 
45  tons  burden,  27^> 
summary  of  navigation  laws  respecting  fish,  272,^^8'. 

all  vessels  employed  in  fisheries  on  coast  must  be  solely  manned  by^ 

British  mariners,  273* 
fish  of  every  kind  caught  in  British  fisheries  may  be  imported  duty-freCt 

273.— (See  "  Hffc.") 
what  foreign  caught  fish  may  be  imported  into  Great  Britain,  27  U 

273. 
bounties  payable  on  vessels  carrying  on  British  and  Greenland  fisheries, 

273. 
what  fish  caught  may  be  imported  duty-free,  273«— -(See  *'  WhaU 
•'  Faheries:') 
enquiries  into  expediency  of  exisdng  regulations,  and  others  to  be  adopted, 
273  to  280.  ' 

attempts  of  societies  to  encourage,  have  failed,  and  why,  274,  5* 
method  decreed  of  effectually*  assistins;  fisheries,  275,  6. 
only  to  be  done  by  assisting  mdividual  fishermen,  276.  9. 
boat  fibbing  said  to  be  prererable  to  buss  fishing,  277f  8. 
example  proring  it,  277* 
reasons  why  Dutch  engage  in  buss  fishing,  278. 
but  in  point  of  fiict  deep  sea  fisheries  are  most  advantageous  as  always 

ensuring  success,  278,  9. 
encouragement  of  societies  does  not  effectually  encourage  fisheries, 

279. 
Dutch  encourage  indiridual  fishermen,  279. 
boats  should  be  let  out  to  fishermen  at  a  moderate  pricey  279. 
if  200  in  each  parish  on  the  coast  of  Scotland  would  put  in  activity 

20,000  people,  280. 
fishery  increased  in  Scotland  since  t  <e  peace,  280. 
how  fiur  they  are  affected  by  the  ialt  dutie  i>;280  to  285. 

repeal  of  the  duties  on  salt  would  substanlkUy  ser^  them,  280.^ 

(See  "  Serf*.") 
salt  allowed  datj*fi«e»  in  proper  proportions  to  cure  fisbf  261. 
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¥18HERIE»,— (continued.) 

h  of  thefitheriei  in  generalt^emtinued.) 

'  •  how  fiir  they  are  affec^d  by  the  $aU  iiutle^^^contmued.} 

Bait  ma^e  foul  by  curing  fish,  might  be  allowed  to  mapiu^  gvf^ 

281.  ii.  5. 
plan  laid  before  committee  of  House  of  Commons  to  eosare  benefiti 

to  themi  281. 
conaideration  of  the  report  made  in  1801  •  regarding  duties  oo  fid( 

used  in  them,  2S2. 
f«gu|atjons  <yf  Uie  statul^j  57  Geo.  3*  c.  179t  respeetii^  lah  to  be 

used  in  the  fistieries,  282, 3. 
pbservations  of  the  statute,  283,  4. 

fannot  be  enoourafled  duly  v^thout  a  repeal  of  the  salt  dodet,  284. 
method  proposed  U>r  .allowing  curers  ^f  fish  salt  duty  (iree,  285. 
due  encouragement  of  fish  would  pre? en|  the  present  grest  coD»im|H 
'   tion  of  taUow,  285. 
|L  of  the  Britiik  herring  a^d  codfsiieries,  285  to  320. 
the  great  impottance  of  this  fishery,  285. 
as  to  rijKht  of  exclusive  possession  of  heinng  fisheries,  98.  28(i. 
-  right  of  fishing  in  British  s^s  ffcanted  to  the  Dutch,  286. 

eb  nght  is  exc'lusively  in  the  king  of  £#ngland»  287* 
itory  of  the  herriiig  fisheries,  288. 
|ierring  fishery  plentiful  on  coast  of  Norway.  288. 

was  much  encourat^ed  in  Scotland,  288« 
rent  pai<)  in  herrings  fprmerly,  288. 
of  herrings  within  Che  liahic,  288. 
in  A*  D.  1 165,  putch  herring  fishery  commenced*  28Qi 
further  particulars  as  to  rise  and  promss  of  this  'fishery,  288,  9. 
first  estHblishment  bf  the  Hansea|ic  les^e  for  ukin^  herringi,  289. 
m  1449,  Van  Beuckels  discovered  art  of  salfing  hemngs,  2^. 
further  partieulKrs  as  to  ri$e  and  progress  of  this  fishery,  299, 1* 
English  cauffht  fish  might  be  exported  customs  free,  291* 
f^  forfeited,  where  ynwholesome  fish  is  sold,  291. 
ordinapc^  to  restrain  the  taking  or  selling  of  fish  are  void,  291. 
l^gal  eviconrageDd^ntS  aftd  protections  to  the  fisheri^,  291, 2. 
putch  herring  fishery  on  our  coasts,  the  pretence  for  coUecdng  ship  omoc^;! 

2(^2.3. 
8dden  appoipted  to  write  on  exclusive  dominion  of  the  sea,  292,3. 
copy  of  Selden^MareClauBum  given  to  the  Barons  of  the  Exchequer,  292. 
Dutcli  fishing  vessds  attacked  and  dispersed  by  Charts  L,  293. 
Dvich  compelled  to  pay  ^30,000  for  liberty  U>  fisji  on  British  coasts,  2S3. 
aociely  established  to  carry  on  herring  fishery,  293»  4. 
herrjhg  fishery  encouraged  by  exemption  from  duties,  294* 
council  of  ^oyal. Fishing  Compadyestablished*  294. 
their  powers  and  privU^es,  294,  5. 
some  foreign  imported  fish  might  be  srised,  295. 
Billinagate  miide  a  fcee  inarfcet  for  fish,  296. 
salt  allowed  duty  free  for  the,  in  the  North  Sea,  295, 
no  foreign  caughb  fresh  fish  can  be  imported,  295. 
saH  allowed  duty  free  for  curing  fish,  29^. 

a  fish  inarket  established  at  Westminster,  296.  .u^^hoA 

consideration  of  the  fisheries  recopimended  to  parlianent  in  &  speed)  noiQ 
'   thfTthrone.  296,      '^     • 

a  com^nittfif^'  thereupon  appointed -to  popsider  the  suljecc,  29(i 
joint  aiock  fSofnpany  proposed,  ^296. 
charter  for  incorporation  of  it  obtainfid,  296t 
^Mfunty  pi^yafade  on  th^  vessels,  29&^  T.'-^Sep  ^'  Sottni^.'*) 
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PISHBWES ,— (con^witt^d.) 

|I.  oj  the  BnAik  herring  <md  eodfaberim^^^amimiied,) 
this  society  miffht  kt  thdr  busats^  2&7. 
tlie  Dutch  mucn  complained  of,  by  tiie  i^kabitaata  of  the  coett  of  Enghiikl, 

297.  '      ' 

forfeitu;;e  of  ship  and  cargo  imposed,  for  selliiig  fiah  to  aell  again  before 

arrival  in  Thaqnes,  297* 
in  what  other  c&nes  ii/is  incurredi  897* 
a  penalty  of  jt^  1 00  is  imposed  fot  landing,  &ch  fish  od  any  foreland  within 

Great  Britain  and  her  depeodelieel«  297. 
penalty  against  buyii(^  up  nsh  for  London  m^tiEeti  298* 
piinishment  in  case  ot  thtx>wing  fish  o?erboiurd  efttt-  reaching  shoi^>  ^99* 
'£10  penalty  for  breaking  bulk  of  a  fish  carri^g^  ^WS* 
person  refusing  to  sell  fish  forfeits  if  20»  298. 
observations  on  the  caap,  309. 

fhe  req^isite8  of  a  buss^  and  hpw  she  is  to  entitle  herself  to  the  bounty, 
they  must  be  decked  vesada  oi  not  leas  than  15  tons,  309. 
are  to  proceed  to  fishery,  and  continne  there  uiitil  retum  to  port,  309. 
.  Inhere  toprocei^  from,  310. 

oath  and  security  given  for  bona  fides  on  part  of  crew,  310. 
must  have  a  certificate  on  retum  to  port,  of  the  port  from  whence  she 
sailed*  310^ 
th^  bounty  has  been  sin(ae  continu^  310* 
othec  b<>lintie8  given  to  encoozage  deep  sea  fishery,  310. 
duties  on  certain  fish  to  cease,  311. 

other  bounties-aud  assistance  given. to  eneoturajp  herring  fishery,  311. 
incorporation  of  .British  Fishing  jSoeieigry  311. 
its  purposes,  311,2. 

ppf^ers  and  privileges  of  the  Sdciety,  312. 
ipreign  canght  fish  cai^not  be  imported  into  Isle  of  Man,  312. — ^^(See 

**  Mafi,  J$ie  of^) 
Yarmouth  herring  fishery  began  to  be  repro8ecu^d,  312. 
advantage  of  the  deep  sea  fishery,  312,  3. 
the  vessels  must  be  wholly  manned  by  British  subjects,  313. 
acts  lor  encoumging  the  fisheries  renewed  and  continued,  313. 
alterations  effected  by  this  reviving  act,  313. 
powers  of  Britbh  pishing  Society  extended',  313.  4. 
advantage  resulting  frOifi  the  refiral,  314»  ^« 
l^errings  ma^e  into  spap^  31d» 
methods  of  taking  qff  ihe  supply,  315. 

fisher  and  curer  of  fish  in  Isla  of  Man  entitled  Ui  be^mty,  315.     ,    ^ 
'  British  herring  fishery  in  a  state  of  progresaive  impBelrenMBt  up  to  1800^ 

316. 

reaito  advanlagaa  of  the  herring  fishery,  298,  9w 

le  progress  of  the  Scotch  herring  fishery  stopped  by  the  non*payment  o( 

the  bounties,  299. 
the  competition  between  the  Danish  and  British  herring  fishers,  300,  K 
[  reports  made  on  the  subject,  341. 
preonums  on  (he  herring  fishery  in  the  Isle  of  Man,  301* 
these  premiums  repealed,  301.  n»  1.  2. 
new  bounty  on  the  vessels  in  the  Scottish  herring  fishei^,  302. 
-provisimi  of  the  act  eatdiKdiing  same,  302. 
of  herrings  off  the  Isle  of  Man  encouraged^  302. 
of  herrings  off  Scotland,  much  dedine^l,  303. 

bounty  od  eentiQiied,  304^ 
time  of  rend^sv^ua  diered,  364^ 
other  plaasa  iCKhMi  304.        . 
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PISHERIBS,— (oonlmiMJ.) 

II.  of  ihA  Brt^A  hmi^  mi  tod  JU^eriei^^comtimiid.) 

olficud  account  of  declining  state  of  Scottiih  fishoj,  d04« 

boantiet  payable  for  all  Te«eli  employed  in  thefielm7»  thovgli  owncn  do 

not  reside  at  place  where  fitted  out,  304. 
Tannoutb  berrins  fishery  declined,  304. 
Irish  fisheries  of  herrinff  much  advanced,  305. 

use  and  progress  of  their  fisheries,  305,  6. 

the  great  advantages  of  the  Irish  fisheries*  305. 

will  soon  surpass  the  fisheries  of  Great  Britaiot  306. 

fishenr  trade  of  Ireland  connected  with  Sweden,  306* 
account  or  the  Swedish  fishery  trade,  306 
defalcation  of  berrinn  on  Swedish  coaat,  306,  7. 
great  abundance  of  them  on  Scottish  and  Irish  coasts,  307* 
vessels  above  60  tons  burden  may  receive  the  bounty,  307. 
other  alterations  made  in  law,  307. 
vessels  may  buy  herrings  of  one  another,  307« 
great  relief  obtained  by  this  law,  307. 
bounties  and  premiums  paid  and  payable  on  veasds  employed  in  the  herring 

fishery.  30a.--(See  *•  BounifJ*) 
case  as  to  payment  of  bounties,  30S. 
further  bounties  given,  316, 7* 
commissioners  for  fishery  established,  316. 
nand  officer  appointed  as  superintendent  of  the  fishery,  31 7. 
other  provisions  ot  this  actt  317. 
bovnty  further  extended,  317. 

Sowers  of  British  Society  further  extended^  317. 
hers  may  use  lugsers  in  fishing,  317. 
but  must  obtain  a  ucenne  for  it,  317- 
acts' relatinflf  to  the  Irish  fisheries  continued,  318. 
season  of  1§18  very  successful  in  the  Moray  Frith,  318. 
last  report  of  the  commissioners  of  the  herring  fisheries,  318,  9. 
statement  shewing  that  the  character  of  theBntish  fisheries  is  rising,  319. 
mailMt  for  herrings  found  in  the  East  Indies,  319. 
conclusion  of  the  report,  shewing  the  benefits  resulting  frooi  the  fisheries, 

319,20. 
observations  on  the  Dutch  method  of  taking  and  curing  herrings  320,  n.  1. 
Dutch  laws  relative  to  the  taking,  he.  oi  herrings,  32l2,  n.  1. 
UL  of  the  Bri^ih.  Greeaimid,  and  S(mikem  whakjkhtrki,  321  to  361.—^ 

««  Whak  Riheriei.*^ 
IV.  of  ike  NemfwmdiandMerim,  361  to  366. 
dMCoveeed  by  Sebastian  Cabot,  361. 
first  English  colony  settled  in  Newfoundland,  361. 
in  antient  times^  nothing^  wu  takisn  of  veods  resortbg  to  Iceland  or 

Newfoundland  for  fishing,  361* 
no  toll  to  be  taken  for  fish  caught  at  Newfoundland,  361. 
regulations  aflbcting  this  trade,  361, 2. 
produce  of  the  fisherv  to  be  imported  duty  free,  362. 
regulations  aflbcting  uie  government  of  Newfoundland,  362. 
no  allowance  to  be  made  for  cod  fish  exported,  except  in  certain  cum, 

362,  3. 
French  at  liberty  to  fish  on  the  great  bank  of  Newfoundland,  363. 
cod,  Uug,  and  hake  caught  in  the  Gulph  of  St.  Lawrence*  may  be  fredy 

imported,  363. 
bounties  and  premiums  on  these  fisheries,  363. 
fishermen  may  not  sell  their  tacUe  to  foreigdien,  364. 
vessels  sailing  from  Britain  only^  can  dry  uh  there,  .365* 
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ttSBJEBIBS,^contmwtd.) 

IV.  of  die  Newfoundland  JuherUif-^amthMte^^ 
UDoe  restricted  to  British-caugfat  fish,  365. 
premium  on  salted  cod  and  pickled  salmon  imported,  365. 
may  be  afterwards  exported  without  return  of  bounty,  365. 
baits  used  in  the  ood  fishery  caught  in  the  Thames,  365. 
insurance  at  and  from  Newfoundland  to  England  b  goodf  though  ship 
proceed  on  usual  voyage  afterwards,  366. 
V«  of  tne  pUchard^  iahnon^  mackarelf  turbotf  lohtter^  and  oyster  fuheries. 

1.  of  the  pilchard  fisheries,  366  to  373.— (See  '<  Pilchard.'') 

2.  salmon  fisheries,  368,  9.— (See  **  Salmon/*) 

3.  — —  mackarel  fisheries,  369  to  871— (See  **  MackareV*) 

4.  — — —  turbot  and  lobster  fisheries,  370,  1. 

lobsters  for  sale  must  be  eight  inches  long,  370. 

forfeiture  in  case  of  non-observance,  370. 

foreign  and  British-caught  lobsters  and  turbots  may  be  imported, 

370. 
their  spawn  is  not  to  be  taken,  370. 
penalty  for  taking  it,  370. 
12  days  allowed  for  the  sale  of  lobsters,  371. 
contracts  respecting  them  when  void,  371* 
freedom  from  impressment  extends  to  the  lobster  fisheries,  371/ 

5.  of  the  oyster  fisheries,  371, 2.— (See  **  Oyiters.") 

VI.  of  thejuhenes  withm  porti,  harbourif  and  naoiga^  rtven,  373  to  376. 
of  the  right  to  fish  in  ports,  navigable  rivers,  and  arms  of  the  sea,  373. 
how  fiir  exclusive  rights  to  fish  in  such  places  is  good,  373. 
reason  why,  373. 

but  if  right  existed  before  l^gal  memory,  king  may  r^p^nt  it,  373* 
instance  where  grant  was  made,  373. 

what  share  king  has  to  the  shor^  and  maritima  incrementa,  373.] 
what  the  shore  is,  373* 
right  of  fishery  in  a  navigable  river,  b  subject  to  the  common  right  of  a^ 

to  pass  and  repass,  374. 
but  ir  it  is  abused,  the  abusers  are  subject  to  an  action,  374. 
case  deciding  point,  374. 

how  exclusive  right  is  to  be  claimed  and  proved,  374. 
trespass  lies  for  fishing  in  an  arm  of  the  sea,  if  a  grant  be  de  libera  piscariat 

374. 
the  grantee  must  use  it  under  the  terms  of  grant,  375. 
thus  a  brushwood  cannot  be  converted  into  a  stone  weir»  375  • 
*  words  of  a  deed  construed  by  evidence  of  general  usage,  375. 

length  of  possession  no  bar  to  an  action,  where  weir  is  a  nuisance  to  the 

public,  375. 
what  has  been  deemed  evidence  of  a  prescriptive  right  of  fishery,  375,  6. 
the  prescription  mikst  not  be  brger  than  prooff  though  proof  may  be  largei: 

than  prescription,  376. 
boats  employed  in,  excepted  from  capture  by  courtesy  of  nations,  426* 

FLAG. 

sailing  under  enemy's  flag  gives  hostile  character,  410.-^  (See  '*  Boitik 

Character.*^ 
duty  of  the  flag,  what  it  was,  102. 

FLAX,— (See  "  Hemp:*) 

bounty  on  import  of  rough  or  undressed,  finem  American  colonies,  543. 

on  hemp  from  Ir3and  does  not  extend  to  flax,  543. 
may  be  imported  in  any  ship  firom  any  place  under  order  in  council,  544. 
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FORFEITURE*— (See  '<  Cu$t<mur  "  Officen;*  Smuggling.") 

exportation  qf,  may  be  pro^bited  by  proclamatioo,  585.r*(See  **5lora.") 

of  goods  of  foreiffner  coocemed  in  a  prohibited  trade  jiiat,  81 . 

of  goods  for  amawfully  exporting  bullion,  and  not  buying  British  goods  by 

uien,  155. 
of  |;pods  carried  in  illegal  vessels  coastwise*  174. 
of  enumerated  goods  by  stat.  13  &  14  Caf.2.  c.  1}.,  177. — (See  **EtnmenUd 

Artklet.*') 
of  silk  for  disobedience  of  2  W.  &  M.  tess.  1.  c.  §.,  182. 
for  not  having  shin  owned  and  navigated  according  to  |aw,  1 77. 
does  not  attach  wheq  men  die  on  voyage,  190. 
in  case  of  disobedience  to  the  12  (^r.  2.  c.  18.  sect.  3.  and  4.,  193. 
for  unlawful  importation  of  thrown  silk,  1 95. 
for  unlawful  exportation  or  importatipn,  from  or  to  the  colonies,  211.— (See 

•'Cohny.") 
for  non-compliance  with  7  &  8  W.  3.  c.  22.  regarding  trade  to  colonies,  215. 
pf  ship  with  her  tackle,  &c.  and  goods  is  incurred,  if  a  foreign  vessel  bss  oq 

board  certain  goods  ivhe^  importing  under  colonial  free  port  act,  218, 9. 

—(See  "  Free  Port,"  ••  Etui  Indifs,") 
in  case  of  colonial  enumerated  articles,  being  imported  to  other  places  thsn  th^ 

mother  country,  222. 
on  lading  on   board   of  colonial   molasses  before   bond  given,  223.^(See 

"  Bmdr) 
on  lading  on  board  non-enumerated  articles  before  bond  given,  226.*(See 

••Bond.") 
for  non-compliance  with  15  Car.  2.  c«  7.».  regarding  exportation  to  colonies,  227. 

—(See  •*  Colony.") 
for  not  giving  bond  on  sailing  to  or  from  the  plantations,  232. 
of  governor  of  a  colony,  in  case  of  permitting  navigation  laws  to  be  broken, 

232,  3.— (See  •'  Governor.") 
pf  a  sliip,  &c,  for  unlading  enumerated  articles  at  oth^r  places  than  those  per- 
mitted. 233.  ... 
of  officer  of  customs,  for  improperly  giving  warrant  to  land  enumerated  srtidesi 

233. 
for  unlawful  importation  from  the  colonies  to  the  United  States  of  America* 

238.  241. 
js  worked  when  illegal  importation  takes  places,  even  without  the  knowledge 

of  the  master,  247,  8,  9. 
construction  of  forfeitures,  whether  27  Ed.  3.  c.  1 9.  is  repealed,  250. 
in  case  of  selling  unwholsome  fish,  291. 
of  ship  and  cargo  incurred  where  fish  are  sold  to  sail  again  before  arrirtl  is 

Thames,  297. 
in  what  Other  a^ses  it  is  incurred,  297. 

of  ^£100  for  landing,  &c.  fish  oq  any  foreland  within  Great  Britain  sod  ber 
'  dependencies,  297*    ' 
for  buying  up  fish  for  fondoR  market,  298. 
in  case  fibh  thrown  overboard  after  reaching  Nore,  298. 
in  case  of  breaking  bulk  of  a  fish  carriage,  298, 
where  any  person  refuses  to  sell  fish,  298. 

for  granting  false  certificate  for  a  whaler,  344.— (See  ''  Whale  Fishery*') 
when  master  of  whaler  takes  on  board  whales,  &c.  not  caught  hy  hk  crevr, 

351. 
of  shipping  found  within  the  limits  of  the  East  India  Company,  352. 
for  fishmg  pilchards^at  unlawful  seizures,  366. 
for  selUnff  lobsters  under  size,  370. 
fpr  illegJly  having  in  possession  East  Indiw)  silks  ^d  calicoes  521.— (^ 

**SUk:') 
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^1&,VEiT\JtiB,— (continued.) 

is  superinduced  though  the  goods  are  on  board  a  Tessel  where  there  is  a  felieniie 

officer,  522.— (See  "  SiZ/c.") 
on  iiilportation  of  goods  made  of  foreign  mstnufactiired  leather.  524.— (See 

'«  GUwes.'*) 
of  goods  declared  by  statute  will  prevent  the  admiral's  jurisdiction,  even  though 

enemy's  goods,  537,  8.— (See  "  Admiral:*) 
hot  incurred  for  excess  id  weight  goods  have  got  by  lying  in  warehouse,  555,— - 

(See  "  Warehousing:*) 
in  case  of  embezzlement j  concealment,  olt  fraudulent  removal  of  warehoused 

goods,  557.  ^ 

When  worked  for  not  landing  goods  in  the  London  docks,  560, 
in   case  of  fulure  to  comply  with  order  to  unload  id  the  West  India  dock^ 

561, 
to  load  outward-bound  "West  Indiad  vessels  at  legal  pladetf^* 
661. 
discharging  East  In<fia  produce  at  other  places  than  the  docks,  562; 


loading  outward-bound  East  India  vessels  at  illegal  places,  562. 

vessels  coming  illegally  intt^  the  East  India  docks,  562. 

vessels  illegally  anchoring  within  200  yards  of  dock  entrance,  562; 


exporting  wool,  571: 7^^  4. 
sheep,  573. 
fuller's  eaHh,  572. 

leather,  tallow,  hides,  and  horns,  576. 
]h  oisi  maker's  hame  is  hot  put  oh  his  watches,  577.  .         , 

in  cise  of  exporting,  &c;  took,  engines,  machines,  or  n^odels  o'r  plans  thereof/ 

578. 
wt  seducing  artificers  to  ^uit  the  realm,  580, 1. 

exporting  coin;  gold  and  silver,  583.~(See  <*  BuH^on.**) 

illegally  exporting  phivisioiis,  5^3. — (See  **  Provisioru.**) 

Mimding  cordage  od  which  bcfunty  has  beefh  paid^  593. — (See  '*  Cordage:' 

malt  diipped  for  exportation,  597. 
Arawfatfl^lc  goods  shipped  varying  from  description  in  the  notice,  (NM^-^"^ 
;  See  ^  Notice.*')  * 

felandin^  luch  goods  after  shipment,  Wlt^n  it  illtaches^  607; 
6f  offender  m  this  respect  ia  at  the  elasti<m  of  the  informer  or  thef  Attorney 

j^eral,  607. 
this  penalty  is  iii  addition  to  penalty  on  bond»  607. 
itnd  penalty  for  relanduig  certificate  goods,  609,  10. 
it  extends  to  the  goods,  vessel,  boat,  carriage  and  hors^,  fflO. 
limitation  for  the  prosecution,  6l0. 
for  unauthorized  trading  or  residence  hi  .East  Indies,  670,  1.' — (See  ^^iad 

InidM:*) 
lor  re6eiving  commission  from  foreiinpi  prince  to  go  to  East  Indies,  672; 
for  sending  East  India  goods  vi&  Suez  to  Europe,  672. 
ioi  landing  or  lading  goods  at  illegal  porU,  &c.  729,  30.— (See  "  Por^.") 

at  illegal  times,  730.— (See  *' Landing  and  Lading:')* 
for  master  omitting'  to  produee  colonial    manifest,   734. — (See  **  CoUniy/' 

*' Manifest,'*  '^Matter:*) 
manifest  in  general,  736.^-^866 ''ifoM^ctf.'') 
for  bfficer  necle6ting  to  certify  production  of  manifest,  736. 
for  making  false  reports,  748.— (See  "  Report  Ouhbards:') 
in  ctfse  of  report  of  contents  unknown,  when  prohibited  coods  tat  found  in* 

bale,  748.      '  .  r  • 

6f  all  goods  .found  in  false  bulk  hdsds,  linings,  &c.  748. 
dP  master  Oons^nting  to  the  fraud,  749. 

refusing  to  produce  cockets,  761.— (Sec  "  Cocket:') 
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FORFEITURE^eoiiiiiiiMxf. 

for  improper  and  illmlly  landing  or  shipping  goods,  762.«— (See  **  Ijmdmg  mid 

Ladmgn 
of  fesseb  mtb  prohibited  cai^oes  found  hovermg  on  the  eoait,  770<r— (See 

'*  Hovering:*) 
attaches  the  moment  tbe  unlawful  act  is  doue»  771. 
therefore  intermediate  alienations  of  property  prevented,  771. 
but  prt^rty  is  not  altered  till  after  seizure,  771. 
of  a  Tessel,  which  afterwards  goes  a  voyage,  does  not  entitle  crown  to  her  ean* 

inm.771. 
how  long  after,  seisure  may  be  made,  or  attorney  general  file  information,  772. 
goods  found  on  board  within  limits,  with  or  wiuiout  prifity  of  master,  for- 
feited, 772. 
in  thb  case  what  evidence  will  be  admitted  to  shew  that  no  forfeitore  was  b- 

curred,  772. 
but  the  vessel  must  exceed  100  tons  burden,  772. 
of  vessels  found  hoverins,  within  what  distance  smure  may  be  made,  772.— 

See  «*  Hovermg."  •*  iSetzure.'*) 
offirfeUure  and  pmuMa  under  autonu  and  ecctie  kuDS,  778. 

goods  exported  or  imported  without  payment  of  duty  forfeited  Id  crown, 

77S. 
enactment  of  12  Car.  2.  c.  4.  in  this  respect,  778. 
but  if  goods  taken  before  voyage  complete,  merchant  may  reahip  like 

articles  without  paying  duty,  7/8. 
d  Ann.  c.  7.  subjects  goods  imported  without  payment  of  du^  to,  778. 
enactment  of  that  statute,  778. 
and  persons  engaged  in  unlawfully  unshipping,  same  forfeit  treble  valae^ 

ell  vessels,  boats,  horses,  and  carriages,  made  use  of  in  landing  or  omvey- 

ing  them  forfeited,  779. 
this  act  not  confined  to  statutes  in  force  previous  to  it,  but  ftctends  te 

those  in  force  now,  779. 
information  against  a  person  for  assisting  in  landing  them  sastainaUe 

against  a  person  directing  others  to  do  so,  779. — (SSee  "InfcrwiatiimJ') 
of  owner  of  e  vessel,  through  misconduct  of  master,  what  redress  he  has, 

780.— (See  •*  Owner.**) 
of  officer  of  kbg^s  ship  receiving  ill^^al  goods  on  board>  780,  l.^See 

•*  Navy.") 
for  relanding  goods,  781.— (See  <'  ^dandrng.'') 
for   landioff   exiOBe  goods  before   duty  paid   or   secured,  781.— {See 

**  Exciie^ 
for  concealing  such  ffoods,  781. — (See  **  Excite/*) 
for  smug^ng  and  ill^;al  trading,  782.— (See  '*  Smuggting*'^ 
for  insuring  to  land  goods  without  payment  of  the  duties,  783*— (See 

**  Insurance  J*) 
in  case  vessels  pass  phces  for  stationary  officers  without  brii^;ing  to»  786. 

—{See '•  Seardi:*) 
is  incurred  of  all  goods  found  concealed  in  packages,  &c.  ooovcyed  ta 

king's  warehouse,  if  duty  not  paid  within  twenty  days  after  entry,  787, 8. 
of  master  for  allowing  bulk  to  be  broken,  or  in  case  any  goods  are  found 
on  board  after  ship  is  cleared  aud  dischavffed,  788.— (See  **  Hatter.'*) 
for   defecing  seal   set   on   goods  by'^Acers   of  revenuej,  789w^Sse 

**  Matter r)  , 
9f  the  penalties  and  forfeitures  for  breach  of  excise,  845. 
partly  considered  under  the  customs,  845. 
what  articles  liable  to  be  seised  for  nonpayment  6f  tbe  ferfeitoMS  and 

duty,  845. 
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FOWLING  PIECE.— (See  ••  Cut1»m:*) 

duties  on  imported  or-exported  nttist  t^e  paid,  though,  fohning  part  of  a  traiil* 
ler's  baggage,  when  due,  712. 

FRANCE, 

late  treaty  with,  616.^(See  •*  Treaty:') 
trade  with,  considered,  74. 

FRAUciS, 

proper  for  making  stocldnes  prohibited  to  be  exported,  579. 
penalty  in  case  of  disobemence,  579. 

FREE  PORTS.— (See  "  Navigation:'  "  Colony:') 
reasons  for  their  establishment,  216. 
various  statutes  regarding,  216.  n.  3. 

these  for  the  most  part  only  experimental,  217. 
but  their  provisions  have  been  consolidated  by  45  Geo.  3.  c.  57^  216. 
what  goods  are  included  in  its  provisions,  216,  7. 
what  foreign  vessels  allowed  to  interfere  in  the  trade,  216,  7. 
from  what  ports  goods  may  be  exported,  217. 

provisions  of  45  Geo.  3.  c.  57.  do  not  extend  to  the  United  States,  217. 
extended  to  Amsterdam  in  Cura^oa,  217. 
to  Falmouth  in  Jamaica,  217.    ' 
such  goods  may  be  imported  into  or  exported  from  the  Maria  in  Jamaicat 
to  Bridgetown  in  Barbadoes,  217. 
and  viceversft,  217. 

and  from  and  to  any  European  plantation  in  America,  21 7« 
subject  to  the  provisions  of  the  45  Geo.  3.  c.  57.,  217. 
tobacco  added  to  the  enumerated  goods,  217*  8. 
sreater  freedom  of  trade  granted  to  certain  of  the  free  ports,  218. 
but  subject  to  the  controm  of  his  majesty  in  council,  218. 
no  duties  to  be  paid  on  the  importation  or  exportation  of  such  commoditieS| 

218. 
no  other  goods  can  be  imported  in  any  foreign  ship,  218. 
what  of  die  goods  so  imported  may  be  again  exported  to  the  place  of  produo* 

tion,  or  elsewhere,  218. 
so  much  of  this  law  affecting  negroes  is  now  annulled,  218. 
no  fee  to  be  paid  by  any  foreign  vessel  for  such  importation,  218,  9. 
what  will  work  a  forfeiture  of  the  ship  and  fl;oods,  «c.,  218,  9. 
45  G.  3.  c.  57.  extended  to  Road  Harbour  m  Tortola,  219. 
this  port  has  the  advantaess  of  the  4th  section  of  the  act,  219. 
subject  to  the  controul  ot  his  itiajesty  in  council  219. 
into  what  ports  sugar  may  be  imported,  219.— (See  *'  Sugar,**) 
privileges  of  extended  to 'all  the  Bidiama  islands,  where  there  is  a  custom  hona, 

220. 
salt  added  to  the  .free  port  articles,  220. 
the  iree  port  articles  may  be  imported  as  aforesaid,  in  any  foreign  sloop  or 

schooner,  220. 
but  in  other  foreign  vessels  she  must  not  have  more  than  the  deck,  220. 
rice,  grain  of  all  sorts,  and  flour,  added  to  the  list  of  free  port  enumerated 

articles,  220. 
as  to  trade  in  salt,  and  other  commodities,  by  citizens  of  the  United  States,  220. 

—(See  "  SaU:*  •«  Sugar,'*  «  United  States:') 
privilege  of  trading  in  salt  by  citizens  of  the  united  states  of  America  extended  to 

Nassau,  Exuma,  and  the  Bahamas,  220,  1. 
sugar  and  coflfee  of  British  colonial  growth,  &c.  from  what  ports  and  in  iriiat 
vessels  to  be  exported  to  united'states  of  America,  22 1  •' 
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PRBB  PORTS— (con/liuied:) 

texteiid«d  to  tke  portof  Hamiltoo,  221. 

to  what  port  ana  in  what  Tesseli  fiiiit  and  TCgetaUes^  the  prodo^  of  umtad 

states  of  America,  maj  be  imported*  221. 
mm  and  molasses  maf  be  exported  from  Bermuda  in  any  foreign  fenels»  221. 


FREE  SHIPS, 

where  the  maxim  Free  ships  mate  free  goods,  apjflies,  444:— (6ee  **  Nedrdif) 

iilEIGHT.— (Se^  **  Freighter,''  **  Demurrage,**  and  Index  tiurd  irolume. 

in  all  questions  relating  to«  law  merchant  the  gnide,  32. — (See  <*  Law  MerdkudJ') 
on  seisure  of  enemy's  goods  in  neutral  ships,  fr^ht  must  be  paid,  444. — (See 

"Neutral/' 
forfeited,  if  neutral  engaged  in  enemy's  coasting  trade,  4ft5.*^(See  '^  CoastwtMe.'*) 

Freighter. 

of  a  vessel  liable  to  demurrage,  according  to  diarter  party»  altholi^  ahip  de^ 
tained  on  account  of  the  crowded  state  of  London  dock,  563. 

who  covenants  to  unload  in  the  usual  and  customary  time  is  not  liable  for  the 
detenuon  of  the  ship  there,  if  she  is  Unloaded  m  her  turn,  563. 

j^RIENDLY  CHARACTER.— (See  **  HoBt'Oe  Character.'*) 

general  rule  that  a  person's  settlement  impresses  him  with  the  character  of  the 

place  of  settlement,  398. 
foreigner  lawfully  residing  in  England  hdd  to  be  a  British  subject,  397. 
this  character  will  enure  to  the  disadvantage  of  a  foreigner,  397- 
thus,  the  goods  of  an  American  residing  in  Calcutta  were  condemned  for  tnidiDf( 

with  an  etiem^,  397. . 
to  to  assuming  neutral  character,  898.— (See  **  Neuirak/'  **  HottUe  Chi&racter.*^ 
to  to  What  constitutes  a  residencci  399  to403.-^See  «« ReMence  AkriM.) 
more  easily  resumed  than  taken  away,  400. 
thus,  a  Frenchman  residing  iil  America,  going  io  a  Frehdi  colony,  considered  « 

resuming  his  native  character,  400. 
when  it  is  improved  by  traffic,  405,  6.— (See  <<  Trade**) 
summary  of  the  rul^,  406. 
residence  only  affects  that  particular  trade,  406.— (See  "  Rendence,**) 

hUNGE, 

made  of  gold,  silver,  copper,  bras!i;  or  other  base  metal,  may  not  be  imported, 

528. 
made  of  silk,  entitled  to  a  bounty  on  exportation,  590. 

bAZETtE, 

prodamittion  therein  for  reprisals  is  evidence  of  war,  39  J^. 

advertisement  in  London  Gasette  must  be  puUiahed  when  other  goods  are  made 

warehouseable,  552. 
if  average  price  of  sugar  exceed  a  certain  sum  in  gaxette,  treasnry  may  suspted 

duties  on  it,  705,  <9.— (See  *«  Sugar.'*) 

GENERAL  ISSUE, 

may  be  pleaded  by  West  India  I>ock  Company,  6^. 

by  officer  of  revenue;  S09«— (See  JStidatU.**) 

iGlBRALTAR, 

not  a  colony  within  meaniff  of  navigation  act,  213. 31.  545* 
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GLASS, 

excise  drawback  allowed  on  exportation  o£  604, 

regulations  necessary  to  be  observed  in  order  to  obtain  it,  604. 

security  must  be  given,  604. 

it  must  be  shipped  within  one  month  after  bond  given,  605. 

commissioners  of  excise  may  enlarge  the  time,  605. 

such  indulgence  will  not  vary  the  effect  |of  instrument,  605. 

what  will  form  a  sufficient  plea  to  a  sci.  fa.  for  not  exporting  according  to 
condition  of  bond,  605. 
lexcise  duty  on  glass,  825. 

duty  imposed  on  glass  squared  into  plates  of  a  certain  superficies,  attaches 
upon  rectangular  figures,  825. 

evidence  of  a  technical  meaning  of  a  word  not  admitted^  826.-^(See 
C' Evidefice:*) 

what  notice  necessary  to  be  given  by  glassmaker,  826. 

penalty  for  neglect  to  give  notice,  826. 

for  adding  to  materials  in  pot  after  gauge  taken  b^  officer,  826. 

breaking  of  moyles  into  pot  is  a  putting  in  of  fresh  materials,  826. 

where  information  laid,. and  question  triable,  by  producing  a  model  of  glass- 
house, court  will  not  order  a  view,  826^  7. 

1 J  LOVES, 

made  of  foreign  manufactured  leather  cannot,  in  general,  be  imported,  524* 

may  be  searched  for  and  seized  as  other  uncustomed  goods,  524. 

forfeiture  of  treble  value,  and  jf  200  penalty  is  imposea,  524. 

recital  of  the  statute  imposing  prohibition,  524, 5. 

this  prohibition  extends  to  all  foreign  leather  cut  into  the  form  of  gloves 

and  mitts,  525. 
or  into  any  other  form,  and  which  cannot  be  used  for  any  pther  purpose,  525. 
admitted  iuty  free,  when  they  come  as  part  of  baggage,  711 . — (See  '*  Apparel'*) 

GOLD— r  See  "  BMitton.*0  • 

thread  lace  made  of,  may  not  be  imported,  528. — (See  *'  Thread  Lace**) 

same  with  fringe  made  of,  528. 

coin  from  foreign  parts  may  be  imported  duty  free,  536. 

may  be  imported  duty  free,  536. — (See*  Coin."; 

exportation  of  goldj  &c.  158,  582.— -59  Geo.  3.  c.  49. 

GOVERNOR.— (See  "  Colony*'  "  United  States  of  America.**) 

of  a  plantation  to  take  bond  where  ships  load  in  the  plantations)  232.— (See 

•*  Bond.'* 
certificate  of  bond  taken  in  England  on  vessels  sailing  to  the  coloiiies,  to  be 

given  tQ,  232. 
to  return  copies  of  the  bonds  to  the  Custom  House  in  London,  232,  3. 
bound  by  oath  fo  enforce  the  provisions  of  12  Car.  2.  c.  18.,  232. 
liable  to  be  removed  if  he  is  wilfiiUy  negligent^  232. 
enactment  of  15  Car.  2.  c.  78.  sect.  6.  regarding  oath  of,  232,  3* 
liable  to  a  forfeiture  of  j£  1,000  if  they  omit  to  enforce  acts,  233. 
to  return  once  a  year  list  of  all  vessels  lading  enumerated  articlest  233. 
oath  of,  now  extended  to  all  acts,  234. 

answerable  for  the  negligence,  &c.  of  naval  officer  till  bond  given,  234. 
may  allow  importation  of  certain  goods,  in  cases  of  emergency,  from  foreign 

colonies,  240,   241.   678.— (See 
West  India.**) 
into  province  of  Quebec,  ?42,  3. 
of  what  colonies,  may  restrict  importation  into  their  respective  governments 

from  the  United  States  of  America,  244. 
what  goods  may  be-imported  under  this  provision,  244, 
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GREAT  BRITAIN.— (See  "  Commerce,"  "  Trade,"  and  other  heads.) 
trade  off  toith  Europe,  as  regulated  by  navigation  aet^  176  to  192. 
in  what  vessels  it  must  be  carried  on>  176,  7»  8,  9. 
chiefly  depends  on  12  Car.  2.  c.  18.  Sect.  8.,  176. 
provision  of  that  section,  176. 
certain  commodities  of  Turkey  must  be  imported  in  Britiah-biiilt  shipping, 

176  to  189. 
what  ports  are  now  considered  as  coming  within  meaning  of  latter  pant  of 

sect.  8.,  176.  n.  4. 
the  exception  as  to  foreign  ships  applies  to  Russia  as  well  as  Toikey,  176. 
ship  repaired  in  Russia  not  considered  a  Russian  ship,  176. 
the  enumerated  articles  of  Europe,  176. 
»       except  the  enumerated  articles,  the  trade  of  Europe  was  open,  (177. 
difference  between  the  old  navigation  act  and  the  12  Car.  2.  c.  18.,  177* 
when  enumerated  articles  are  to  be  deemed  alien's  goods,  177. 
wine  and  vinegar  are  excepted,  177. 

this  policy  more  strongly  enforced  by  stat.  13  &  14  Car.  2.  ell.,  177- 
additional  enumerated  articles,  177.— (See  **  Timber,'*  ''  Wine/') 
which  pn>hibited  to  be  imported  in  any  ship,  from  Netherlands  or  Ger- 
many, 177. 
the  act  has  been  since  relaxed  in  favour  of  wine  and  fir  timber  planbi 

&c.#  178. 
12  Car.  2.  c.  18.  sect.  8.  has  been  much  altered,  178. 
provision  22  Geo.  3.  c.  78.  r^arding  wine  and  thrown  silk,  1 78,  9. 

since  in  part  repealed,  and  another  enacted  by  27  Geo.  3.  c.  19., 

J79. 
by  this  act  enumerated  goods  must  be  imported  in  such  vesads,  and 

so  navigated  as  there  directed,  179. 
difference  between  the  provisions  of  27  Geo.  3.  c.  19,  and  12  Car.  2. 
c.  18.,  179. 
summary  of  law  rmutling  importation  of  European  goods,  and  iu  what 

ships  aod  from  what  ports  it  must  be,  179.  181.  ' 
ships  of  built  of  country  not  under  same  sovereign  as  at  time  of  paasiog 

navigation  act,  may  claim  privileges,  180. 
difference  between  law  of  Car.  2.  and  the  modem  law  is  that  shipping  is 
now  required  to  be  of  built  of  the  country  under  sovere^  of  which 
the  goods  are  the  production,  179. 
as  to  importation  of  French  wine,  180.— (See  **  Wine") 
all  European  merchandize  imported  by  British  ships,  they  must  be  navi- 
gated and  owned  by  British  subjects,  181. 
any  foreign  ship  may  import  European  ^ods,  however  manned  or  where* 
ever  built,  except  those  of  Turkey,  Russia,  and  the  enumerated  artideii 
181. 
a  British  ship  may  import  any  European  wares,  but  it  must  beBritisfa 

owned  and  navigated,  181. 
and  such  merchandize  must  come  from  countsy  of  production,  1 81. 
thrown  silk  not  a  manufacture  within  meaning  of  navigation  acts,  181.— 

(See^'SiU.") 
in  what  ships  mav  be  imported,  and  from  whence,  jl81,  2. 
in  what  ships  timber  is  to  be  imported,  182. — (See  *'  Timber.") 
usages  qualifying  construction  of  these  aqts,  183,  4. 
decisions  and  opinions  on  12  Car.  2.  c.  18.  sect.  8.,  184. 
what  ships  are  to  be  considered  of  built  of  country  of  productioiiy 

185,  6. 
rule  for  the  construction,  12  Car.  2.  c.  18.,  sect.  8.,  187« 
as  to  requisition  of  master  and  mariners,  187>  8,  9, 
upon  transfer  of  a  town,  &c.  it  is  affected  by  navj^tion  laws,  190# 
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GREAT  BRITAIN,— (con«ittt«f.)  "^ 

trade  off  with  Europe  as  regtdated  Iry  navigation  actf'~~(continued.) 

construction  of  13  &  14  Car.  2.  c.  II.  sect.  6.   with  the  12  Car. 2.  c.  18* 

sect.  8.,  190. 
as  fieu'  as  it  regards  prize  ships,  190,  1. 
construction  of  navigation  act  as  to  place  of  growth,  1^2. 
bullion  and  prize  soods  how  to  be  imported,  192, 
trade  of  with  Asia,  Africa,  and  America^  192  to  210. 
this  trade  depends  on  12  Car.  2.  c.  18.  sect.  3.,  192. 
likewise  governed  by  4th  section,  193. 
applies  equally  to  1st  and  3d  sections,  193. 

English  ships  must  bring  goods  of  these  quarters  from  place  of  produc- 
tion, 193. 
goods,  production  of  Asia,  Africa,  or  America,  must  be  imported  in  English 

shippinff,  193. 
these  ^^oods  must  come  direct  from  places  of  growth,  193. 
ezceptions  to  these  regulations,  194. 

shipping  Asiatic  goods  from  ports  within  Streights  and  Levant  seas,  194. 
Trieste,  Venice,  Genoa,  and  Leghorn,  are  usual  places  for  this  purpose,  194. 
extended  now  to  Malta,  194. 
but  this  permission  does  not  extend  to  admit  raw  silk  and  mohair  yarn  from 

thence,  194. 
importation  of  East  India  commodities  from  places  southward  or  eastward 

of  the  Cape  of  Good  Hope  is  not  restricted,  194. 
vessel^  belonging  to  people  of,  may  import    plantation  goods  from  the 

Azores,  or  Madeira,  or  Canary  Isles,  194,  5. 
what  thrown  silk  may  be  imported  into  England,  195.-r(See  **  SUk.") 
provision  of  7  Ann.  c.  8.    regarding  importation   of    drugs,    195.— (See 

.  "  Drugs.")  • 

importation  of  cochineal  and  indigo  in  any  ships  allowed  till  25  th  March 

1820,  196. 
except  from  territories  of  the  East  India  company,  1 97. 
as  to  importation  of  raw  silk  from  Persia,   through  Russia,  196.— (See 

"  SUk.") 
of  other  manufactures,  the  production,  &c.  of  Persia, 

through  Russia,  196. — (See  "  Russia  Company,") 
of  gum  senega,  197. — (See  "  Drugs.") 
of  cotton  wool,  197.— (See  "  Wool'') 
of  goat  skins,  197.— (See  ''Skins.'*) 
these  acts  do  not  extend  to  affect  East  India  Company,  197»  8.  200. 
nor  to  subjects  of  Great  Britain  trading  under  provisions  of  55  G.3.  c.  116. 

197,  8. 
goods,  production  of  these  quarters,  manufactured  in  Europe,  cannot  be 

imported  from  any  port  in  Europe,  198. 
exceptions  to  this  act,  198. 
African  trade  r^ulated,  199. — {Bee  '*  Africa.'*) 
decisions  and  opinions  on  construction  of  foregoing  provisions,  201  to  210. 

as  to  whether  12  Car.  2.  c.  18.  sect.  4.  applies  to  all  foreign  goods  or  not, 

201,  2. 

as  to  construction  of  the  words  *'  growth,  production,  or  manufacture,'' 

202,  3. 

.  rules  for  the  construction,  202,  3. 

as    to    direct   importation,    as  where    there  has  been    a   deviation  by 
stress  of  weather  or  otherwise,  or  where  voyage   has  been  broken, 
204,  5. 
the  V(wage  must  in  general  be  in  same  ships,  and  not  in  two,  though  both 
be  Bntish-built,  206. 
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GREAT  BRITAIN,— (coiiitfiKai.) 

ccnsiructum  of  the  tDordt  **  iheporti  where  goods  can  onhfr  or  areorwuHki  km 
bunfint  Mppod  for  trmupwMion^**  206,  7. 
all  the  coDtineat  of  America,  and  ail  its  islands,  considered  by  the  cotton 

house  as  one  place,  207. 
as  to  returned  goods,  or  soods  re-imported,  208. 

they  would  not  be  forfeited   for  not  coming  from  s  phee  nottlidr 
.    growth,  &c.,  208,  9. 
this  does  not  extend  to  tea,  210. 
goods  thus  returned  may  be  again  warehoused,  210. 
trade  of^  wUk  her  colomet^  pfaniaiiotUt  and  foreign  territories,  211  to  235r- (^ 

•«  Colony.") 
tradeoff  with  United  States  of  America,  235. — (See  *' United  Stakt  <f  Am- 

rtca.'* 
as  to  the  terms  "  British  owned,  built,  and  navigated  shipping,"  252,3,4.- 

(See  *•  ShippingJ'  ««  NacigaHon.") 
vessels  fishing  on  coasts  o(  roust  be  manned  with  British  msrinen  only,  273. 
—{8e^  "  Rsheries.*') 

GROC£RY.F-(See  ••  Colony*') 

cannot  be  imported  from  Netherlands  or  Germany,  534. 

GUERNSEY.— (See  "  Jersey/') 

trade  of  this  country  with,  considered  as  part  of  the  coasting  trade,  175^ 

(See  **  Coastwise.") 
vessels  belonging  to  people  of,  may  import  plantation  goods  from  tlieAfoies, 

Madeira,  or  Ctnary  Isles,  194,  5. 
goods  the  produce  of  Asia,  Africa,  and  America,  imported  into  Europe  and 

manufactured  there,  cannot  be  thence  imported  into,  198. 
permission  to  export  from  one  colony  to  another,  does  not  extend  to,  212, 13. 
decision  hereon,  and  reason  why  not,  213. 
non-enumerated  colonial  goods  may  be  Itnded  in,  226. 
what  English  or  other  gocMS  may  be  shipped  from  for  the  British,  Anencao, 

or  other  fisheries,  229. 
natives  of,  considered  as  British  subjects  within  navigation  acts,  252« 
ships  of  the  built  of,  deemed  British  built,  253. 
as  to  manning  of  British  ships  fishing  on  coast  of,  273.— -{See  "  Meria.^} 
no  bounty  or  drawback  payable  for  goods  exported  from  hence  to,  till  cawff^ 

produced  of  landing  them  there,  610. 
not  deemed  a  colony  or  nlantation,  636. 
writ  of  habeas  corpus  will  run  in,  659. 
as  to  importation  of  wines  from,  707.— (See  '*  Wwc") 
ofiences  committed  in,  to  be  tried  there,  813. 

GULPH.— (See  Gulf.) 

GULF.— (See  *'  Sea,"  "  Passage  by  Land  or  Sea.'') 
may  be  a  property  in,  90. 
'^    opinion  of  Grotius  as  to,  90. 

observations,  aiguments,  and  conclusions,  as  to  property  in^  91, 2, 3. 

GUNPOWDER, 

may  not  be  imported  without  king's  licence,  529. 

materials  for  making  may  be  imported  in  any  quantity,  544*.    . 

may  be  imported  from  Ireland,  544. 


may 


oe  unponea  irom  Areiana,  a4<i.  c^mm")  * 

not  be  expoited,  if  prohibited  by  king's  proclamatiOD,  584.— (See  **A»^' 
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HANSEATIG  LEAGUE,— (See  <<  Custmnary  Loto.") 
time  of  drawing  of  system  by  deputies  of,  36* 

HANDKERCHIEFS, 

nll^  from  the  East  ladies,  bow  far  permitted  to  be  imported,  522,  3. — (See 

"  SUkr) 
admitted  duty  free,  as  part  of  baggage,  711  .—(See  V  Apparel") 

HATS, 

no  bast,  straw,,  chip,  cane,  or  horsehair  hats  or  bonnets  can  be  imported, 

633. 
'  nor  any  platting  or  other  manufieustures  thereof  proper  to  be  used  in  making 

of,  533. 
except  they  be  carried  to  port  of  London,  533. 
materials  used  in  making  bearer  hats  cannot  be  exported,  577. 
thus,  hare  skins,  hare  or  coney  wool  is  prohibited,  577. 
hare  or  rabbit  skins  cannot  be  stained  or  dyed,  577. 
trade  for,  to  and  from  West  Indies,  by  what  statutes  governed,  678. 

HBIR, 

of  the  erown, 

to    be    considered    natural   bom    subject,  wherever  bom,  110.— (See 

'«  SuJbject.") 
but  he  is  to  be  deemed  an  alien  till  moment  crown  devolves  on  faim, 
114. 

HEMP— (See  ;•  Flax.'') 

bounty  on  importation  of,  from  Scotland,  543*  i 

America^  543* 

L«land,  546. 
may  be  imported  in  any  ship  from  any  place  under  order  in  council,  544. 
may  be  prohibited  to  be  exported  by  proclamation,  585.— -(See  ^*  Stores,'*) 

HERALD^ 

a  treaty  may  be  annulled  by  an,  46. 

how  nr  not    aflected  by  17Edw,4.  c  1.  regarding   exportation    of  bul- 
Uottt  154. 

HBRRINO  FISHERlBS^See  '« Rtheria:') 

HOPS, 

unclean  or  corrupt,  mixed  with  powder,  dusty  droas,  sand,  or  soil,  may  not  be 

imported,  533. 
from  foreign  parts*  may  be  imported  for  home  consumption^  533. 
excise,  duty  on,  827. 

regulated  by  what  statutes,  827. 

^pactment  of  7  Geo.  2.  c.  19.  sect,  i,  regarding  preservation  of  purity 

of,  827. 
ofihnce  against  this  act  to  mix  vapour  of  sulphur  or  brimstone  with, 

827. 
and  this  though  it  may  tend  to  meliorate  the  hops,  827. 
if  it  would  sophisticate  its  quality,  so  as  to  alter  colour  or  scent,  827. 

HOSTAGE.— (Sec  "  Law  Merchants) 

in  all  questions  relaUng  to,  law  merchant  the  guidii;,  32. 
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HOSTILE  CHARACTER,— (Sec  *'  Commerce,'  «  Friendly  Ckaracter.'*  **  Eiwiiif,^ 
«*  War," 
residence  in  enemy's  country  gives,  385.^(See  *<  Commerce.") 
definition  of,  395. 
how  it  may  be  acquired,  395. 
possession  of  land  in  enemy's  country  gives  it,  395. 
and  this  entirely  independent  of  local  residence,  395* 
this  position  no  longer  open  to  discussion,  395. 
settlement  or  house  of  trade  amongst  enemies  gives  an,  as  lar  as  commerce  is 

concerned,  395.  Addenda. 
and  English  merchants  goods  who  resides  in  enemy's  land  are  therefore  liable 

to  seizure  as  the  goods  of  an  enemy,  396.  Addenda. 
same  principle  recognised  in  other  casesj  396,  7. 
but  it  is  otherwise  where  a  subject  is  detained  as  a  prisoner  of  war,  396,  7. 

•  evidence  of  voluntary  residence  in  a  foreign  country  must  be  given  before Bridab 

subject  resident  there,  can  be  prevented  suing,    397.  —  (See  **  miction,'* 

'«  Contract.") 
but  neutral  may  maintain  his  action  on  a  biU  given  by  a  British  subject  resident 

abroad,  397.  n.  1. 
as    to    foreigner    residing   in    British    dominions,    397.  —  (See    "  Friendi§ 

««  Character.**) 

•  general  rule  that  persons  settlement  impresses  him  with  character  of  his  place 

of  settlement,  398. 
therefore  residence  in  neutral  country  gives  all  rights  of  neutrality,  398i^ — (See 

"  NeutraU:') 
cases  where  it  has  been  so  holden,  398. 
this  not  to  be  inconsistent  with  natural  allegiance,  398, 
but  it  has  been  decided  without  this  reservation  before  the  lords,  398* 
and  insurance  by  such  a  British-subject  on  a  voyage  to  an  hostile  port  good, 

398,  9. 

what  constitutes  a  residence,  399  to  403.— >(See  '*  Residence  Abroad,**) 

persons  trading  to  East  and  Turkey  partake  of  the  character  of  factory  to 

to  which  they  trade,  401,  2. 
thus,  a  Swiss  trading  to  French  factory  in  China  takes  the  characta'  of  the 

French,  402. 
once  established  cannot  be  diverted  by  periodical  absence,  403. 
as  it  commences  by  residence  abroad,  so  it  is  terminated  by  quitting  that 

country,  405. 
when  it  is  imposed  by  traffic,  405,  406. — (See  "  Trade,*'  Addenda.) 
general  rules  regarding  the  attaching  of  an  hostile  character,  406. 
residence  only  aflects  particular  tra£,  406.— (See  **  RoAdence.**) 
not  so  immediately  imported  by  residence  as  to  subject  neutral  goods  to 

seizure  on  first  breaking  out  of  war,  408. 
when  imported  by  particular  trading,  408  to  410.^See  **  Trade.") 
given  by  acceptance  of  a  tontract  exclusively  allowed  to  the  enemy's  mer- 
chants, 409. 
when  imported  by  engagement  in  colonial  trade,  409  to  410.«-'(See  *'  Jrade* 
•«  Colony." 

sailing  under  enemy's  flag,  or  with  simulated  papers,  gives,  410. 

this  only  extends  to  ships,  not  goods,  410. 

cases  deciding  point,  410,  1. 

in  some  countries  it  does  extend  to  ship  and  cargo,  41 1. 

goods  of  neutrals  in  enemy's  ship  free  from  seizure,  411. 
property  of  goods  cannot  be  changed  in  transitu,  so  as  to  alter  the  hostile 
characur,  411.— (See  '*  Transfers  in  Transitu.'*) 
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HOSTILE  CHARACTER,-— (continued.) 

attempt  to  evade  these  rules,  411  to  413. 

by  assigning  it  when  on  the  voyage,  411  to  412. 
reservations  of  risk,  412,  3. 
not  ffiven  to  neutral  property  by  being  found  on  board  of  enemy's  ship,  440. — 
(See  "  Neutrals.") 

HO VERING,— (  See  "  SmuggUng.'') 

of  vessels  with  prohibited  cargo  on  coast,  subjects  them  to  forfeiture,  770. 
distances  within  which  the  seizure  may  be  made,  770. 
this  law  is  founded  on  the  statutes  24  Geo.  3.  c.  47.  and  47  Geo.  3.  sess.  2. 
C.66.,  770: 
enactment  of  the  24  Geo.  3.  c.  47.,  770. 
in  what  cases  of  hovering  seizure  cannot  be  made,  770. 
vessels  found  at  anchor  within  limits  of  the  port  are  seizable,  if  they  have  on 

board  certain  articles,  770. 
what  articles  will  render  vessel  liable  to  forfeiture,  770. 
how  to  proceed  when  ship  is  forced  in  by  stress  of  weather.  770. 
forfeiture  in  case  of,  extends  to  goods,  ship,  guns,  tackle,  furniture,  &e., 

770,  1. 
in  case  of  information,  evidence  to  shew  that  defendant  was  within  any  excep* 

tions  allowed  must  be  men  by  him,  771. 
forfeiture  attaches  immediately  the  unlawful  act  is  done,  771. 
therefore  intermediate  alienations  or  incumbrances  are  prevented,  771. 
actual  property  is  not  altered  till  after  seizure,  771. — (See  "  Forfeiiiire,'*) 
within  what  distance  seizure  to  be  made,  772.— *  (See  ^*  Seizure") 
vessels  found,  and  coming  from  what  places,  laden  with  articles,  seizable, 

773,  ,4.— (See  "  Seizure.*' ) 

HUDSON'S  BAY  COMPANY, 

when  this  company  incorporated,  679. 

provision  of  their  charter,  679. 

much  of  the  ekclusive  trade  granted  to  it,  679. 

territories  to  be  reputed  one  of  the  plantations  or  colonies,  679. 

observations  of  Tucker  on  the  charter,  679. 

charter  never  confirmed  by  parliament,  and  their  exclusive  trade  is  now  at  an< 

end,  679. 
the  advantages  of  the  company,  679,  80. 
property  sold  at  auctions  of,  not  liable  to  duty,  821. — (^ee  **  JucHon,**} 

HUNDRED, 

as  to  prosecution  of,  by  officers  of  revenue,  815. 

provided  for  by  19  Geo.  2.  c.34.9  and   made  perpetual  by  ,43  Geo.  3. 

c.157.,  815. 
allowed  when  officers  are  wounded  or  maimed  in  discharge  of  their  duty, 

615. 
permitted  to  their  executors,  if  they  should  happen  to  be  killed,  815. 
cannot  recover  more  than  ^100  damages,  815. 
action  must  be  against  hundred,  &c«  where  fact  took  place,  81*5. 
executor  entitled  to  recover  where  blow  given  in  lathe,  though  officer  died 

without  it,  81^. 
how  to  proceed  to  levy  damages  recovered  against  hundred,  815,  6.. 
writ  to  be  directed  by  sheriff,  816. 
and  by  him,  to  be  delivered  to  justices  of  peace,  who  charged  to  ev] 

same,  816. 
sheriff  flJlowed  60  days  to  return  the  writ,  and  what  is  a  good  returoy  31(k 
i¥here  the  magistrates  may  be  proceeded  against,  816. 

3  o  4 
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ILLEGAL  CONTRACT,— (See  "  Contract^*'  "  btturance/'  "  Sm^gii'ig**') 

mFORTATlOV,^(See*' Exportation,"  "Trade,''  "^  Greai  Britain^  *' NavigaikM 
Law9.'') 
miicetUmedmt  pointi  rdaiing  iOf 

what  foreign  import  tnule  best  for  the  state,  1 8  to  24. 

substance  of  doctrine  usuallj  receiTed  on  this  head,  18. 
relative  advantages  of  the  importation  of  different  comroodities,  19. 
a  state  at  liberty  to  prohibit  importation  of  certain  merchandise,  79. 
what  articles  may  not  be  imported  by  aliens,  149,  50. 
of  clapboard  on  exportation  of  beer,  151,  2. 

of  pilchards,  152. 
as  to  the  importation  of  fish  by  foreigners,  161.-— (See  '*  fUheria,'') 
when  alien  may  import  ships  tackle,  &c.^  161. 
in  what  ships  imporution  must  take  place,  169. — (Sd^  **  Great  BrUam," 

**  Slapping.''  **  NamgatUm.*') 
as  to  importation  of  fish,  170, 1. — (See  •«  Fkh.") 

how  aflected  by  navigation  act,  172. 
of  European  goods  into  Great  Britain,  176  to  192.— 

(See  "  Great  Britain.'*) 
of  European  ienumerated  articles,  177* 
goods  mentioned  in  13  &  14  Car.  2.  c.  11.  not  to  be  imported  from  the 

Netherlands  or  Germany,  177.— (See  ''  Enumerated  Artidet/') 
as  to  importation  of  wine,  176,  7. — (See  "  Hlne/*) 

of  thrown  silk,  179«— (See  '*  SOk.'*) 
of  all  goods  from  Europe,  Asia,  Africa,  or  America,  and 
colonics,    in  particular  vessels,    1 69  to  264.  —  (See 
"  Great  Britain.")  , 
of  drugs,  195.— (See  •' Drup.") 
of  cochineal  and  indigo,  may  be  in  any  ship  till  25tbl^EButh  1820,  196. 
of  goods,  the  production,  &<S.  of  Persia,  through  Russia,  196.  —  (See 

'*  SUk,"  "  Russia  Oompanf.") 
how  for  a  reimportation  is  legal,  208.  703. 

but  such  reimportation  must  be  by  the  original  exporter,  208. 
goods  would  not  be  forfeited  for  not  coming  from  place.of  growth, 

208,  9. 
they  may  be  again  warehoused,  210.  553. — (See  **  fVarehounng") 
these  provisions  do  not  extend  to  tea,  219.  553.*— (See  '*  rco.") 
from  coloixial  free  ports,  216  to  221. — (See  "^Free  PorU.") 
to  colonies  by  American  United  States,  220.  —  (See  **  United  States  of 

America,") 
from  colonies  to  porU  south  of  Cape  Fmisterre,  224,5. — (See  *'  Cape 
.      ^   rmUterre.") 

into  colonies  from  United  States  of  America,  ^38. — (See  '*  United  States 

of  America.") 
into  Great  Britain  from  United  States  of  America,  235. — (See  **  Vmtei 

States  of  America.") 
into  the  colonies  in  cases  of  emergency,  239,  240,  241. 
of  goods  from  East  Indies  by  the  company,  666.— (See  ^  Eait  India  Cmr 

pony.") 
by  private  trader,  666. — (See  **  East  Indies:*) 
what  constitutes  an  isnportation^  244  to  252.  569.  703,  4. 
general  rule  on  the  subject,  244. 

coming  into  port  without  breaking  bulk  primft  facie  evidence  of,  244.  n.  2. 
no  importation  when  ships  driven  into  port  by  stress  of  weather,  244, 245. 
and  this  though  there  be  an  intention  to  break  the  taw,  245, 
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IMPORTATION,— (cofiiiniicd.) 

what  comtiiutei  an  importtUwnf'^cantinued.) 

straaded  goods  no  importation,  and  thej  may   be  admitted   to  entry, 

245,  6.— (See  <'  StratuUdr) 
judicial  decisiona  regarding,  246. 

where  a  ship  is  within  limits  of  a  port  it  is  an*  246.  569. 
thus  sale  of  goods  by  one  ship  to  another  within  limits  of  a  port,  subjects 

goods  to  importation  duty,  569. 
not  an  importation  where  a  ship  comes  into  port  to  repair,  or  through  wreck 

or  stress  of  weather,  246.  570. 
though  goods  are  run  after  her  seizure  by  the  sailors,  246,  ?• 
with  regard  to  prize  goods,  251.^See  ^  Prize/') 
of  fish  and  seal  skins  taken  in  whale  fisheries  may  be  duty-free,  273. 
salt  allowed  duty-free  to  cure  fish,  281. 
of  whales,  &c.  may  be  dutj-free,.  343. 

what  a  siffficient  importation  to  break  ccmtinuity  oi  voyage,  477.— (See 
**  CmtmaitfJ'') 
Lam  relating  to,  more  particularly  considered. 

general  view  of  the  non-iroporlation  laws  and  their  policy,  517. 
the  rtstramti  on  importation,  as  affected  by  the  navigatimi  lawB>  514.  517. 
—(See  '^  Great  Britain.**) 
w6olien  goods,  519  to  530.— (See  **  fFoeUen  Goodi.*') 
sflk  good»,  520.— (See  «  SUk.") 
calicoes^  cotton  goods,  muslins,  and  linen,  524«— (See  **  CaUcoet" 

"  Cotton,''  ^  MtaHns,*'  «« Linen.**) 
French  eambriok  and  lawin^  524. — (See  ""  Cambrick/*  <<  Lawns.*') 
leather  gloves,  524.— (See  ,**  Gloves.") 
oak  bark,  927^See  <'  Oak  Park.") 
gold,  silver,  brass,   or  copper  thread  lace  or  fringe,   528.— (See 

'*  Thread  Lace/*  «*  Fringe.") 
buttons,  529^— (See  •'  Buttons.") 
cut  whalebone,  529^— (See  **  Whakbone.**} 
tin  and  pewter  wares,  529.^-(See  **  Wares.") 
arflis«  gunpowder,  aftimunitipo,  or  utensib  of  war,  529. — (See  **  Jm- 

munition^*) 
wheat,  rye,  barley,  peas,  beans,  oats,  &c.  529.— (See  **  Com.'*) 
cattle,  meat,  flee,  581.r— (See  <<  CattU.") 
fish,  532.— (See  «*  Fuh.'*) 
cocoa  nuts  or  paste,  chocolate,  hops,  532,  533.— (See  **  Cocoa  Nuts,** 

"  Chocolate;'  "  Hops.'*) 
tobacco  manufactured,  533. — (See  **  Tobacco.*') 
salt,  533.— (See  *•  Salt.*') 
straw  and  chip  hats,  533.— (See  "  Hats.**) 
colonial  produce,  533. — (See  ^  Colony.") 
tea,  535.— (See  «*  Tea.") 

counterfeit  money,  535.— (See  **  Money.")  , 

gold  and  silver  eoin,  536. — ^^(.See  **  Money."  Addenda.) 
popish  books,  images,  536.?— (See  **  Books.") 
goods. from  enemy's  country,  536.— (See  ** Enemy'') 
books,  prints,  &c.,  538.— (See  **  Books.") 
th^encouragements  of  importation,  538  to  570. 
the  regulations  for  this  purpose,  538,  9« 
wool,  539  — (See  **  WooL") 
raw  silk,  539.— (See  "  SUk.'*) 
lineti  yam,  549.— (See  "  Linen." 
dying,  drugs,  540.— (See ''Dftt^.") 
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IMPORTATION,— (cofifiniMfd.) 

the  encouragements  of  importation, — (continued.) 
salt  for  curing  iisb,  541.— (See  ''  Salt/*) 

seal  tkins,  541 (See  «<  Skins.**) 

unwrought  ^^ds,  541. — (See  **  Raw  Materiak:*)- 

na?al  and  military  stores,  542. — (See  '*  Stores,'*) 

pitch,  tar,  turpentine,  hemp,  flax,  timber,  gunpowdety  and  arms»  542r 

•— ^See  the  respective  tUies,) 
colonial  produce,  544. — (See  ** Colony**) 
patent  for  invention  abroad,  546. — (See  ^*  Patent.*^) 
the  encouragements  to  importation  by  fVarehousing  and  Bondhtg  System  and 
Docks,  546.— (See  "  Bond.**  <•  Docks/'  "  H^arehounng.**) 
Customs  payable  on,  702.— (See  «  Customs.*') 

sometimes  made  use  of  to  restrain  the  importation  of  foreign  goods,  705. 
larger  on  manufactured  goods  than  on  raw  materials,  705. 

on  goods  imported  in  foreign  than  in  British-built  shipping,  705. 
on  goods  not  imported  from  place  of  growth  than  upon  &ose  tint 
are,  705. 
sometimes  continue  for  a  limited  period,  705. 
thus  dijfty  on  buck  wheat  remains  only  in  force  UU  March  1821,  705. 
again  on  cotton  wool  not  imported  directly  from  place  of  growth,  contiDiies 

tiU  July  1822. 
as  to  the  duties  on  importation  of  sugar,  705.—  (See  **  Sugar.'*) 
of  wine,  706.— (See  ••  #ftne.**) 
all  lands  of  wood,  707.— (See  *'  Wood.**) 
ot  wool  and  cotton  wool.  708.— (See  "  Cotton,"  *'  WooL**) 
offish  oil,  &c.,  708  —(See  '*  Esh.*') 
of  wearing  apparel,  712.*— (See  **  Apparel**) 
of  carriages,  712. — (Set  ^^  Carriages.**) 
of  foreign  watches  and  fowling  pieces,  712. — (See  Watchf**  ^Fmlmg 

piece.'*) 
in  respect  to  the  South  Sea  Company,  721. — (See  South  Sea  Com- 
pany.**) 
in  respect  to  quarantine,  722.— (See  **  QuaranHne.**) 

IMPORTER, 

as  to  the  examination  of  goods  warehoused  by,  557.— (See  **  Warehounng.** 
as  to  the  payment  of  warehouse  rent  by,  558. — (See  '*  fFarehousing.**) 
oath  of,  of  blubber,  train,  and  spermaceti  oil,  &c.,   710.--*  (See  **  Fuh" 
«•  Oil.**) 

IMPRESS,— (See  "  Apprentice,**  "  Pressing.") 

INFORMATION, 

one  count  in  information  on  8  Ann.  c.  7.  is  not  inconsistent  with  another  on  s 

^   subsequent  statute,  526,  7*  780. 

for  illegfllly  exporting  wool  or  woollen  yam,  what  it  need  not  state,  575. 

Judgment  thereon  must  be  giren  by  court  out  of  which  record  issued,  575. 
triiu  must  not  be  in  county  where  offence  committed,  57 5 * 
court  has  discretion  as  to  punishment,  575. 
f6r  penalty  for  not  exporting  drawback  goods  acoordins;  to  terms  of  nodoe^  most 

state  election  of  the  commissioners  as  to  the  penalty,  606. 
against  public  colonial  officer  for  oflfenoes  there,  may  be  filed  and  tried  inEngland 

by  attorney  general,  646.— (See '<' Colony.'') 
for  a  forfeiture  may  be  filed  at  an^  time  by  attorney  genend,  772* 
stating  that  a  person  was  assisting,  &c«  in  landing,  &c.  uncttstomed  go6%/ 
sustamable  if  be  directed  othen  to  do  so^  779,  . 
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INFORMATION,— (conftniied. ) 

what  interference  in  smuggling  subjects  a  party  thereto,  779. 

how  the  information  to  be  framed,  779. 
it  may  charge  in  one  count,  that  defendant  was  assisting  or  otherwise  con«. 

cerned  in,  &c.,  779. 
by  attorney  general,  venue  in,  cannot  be  changed  without  his  consent,  809. 
on  excise  laws,  when  necessary  of  its  being  by  order  of '  commissioners  or  in 

name  of  a)ttorney  general,  824. — (See  **  Prosecutioiu'') 
eonfined  to  superior  courts  of  record,  824. 
where  infonnations  for  removing  candles  may  be  prosecuted  before  commissioQers 

of  excise  by  person  not  stated  to  be  an  officer,  824. 
expression  that  candles  were  home-made  sufficient,  824. 
but  whether  or  not,  it  was  no  available  objection  in  a  prosecution  for  con* 

spiracy  to  prevent  examination  of  a  witness,  825. 
should  state  that  no  coqdemnation  had  taken  placet  tnd  that  duty  not  paid 

before  removal,  825* 
what  part  of  original  information  may  be  omitted,  on  a  collateral  one  arising 

out  of  the  original  one,  825. 
sufficient  to  alledge  it  was  preferred  within  three  months,  without  stating  the 

giving  of  notice,  826. 
on  48  Geo.  3.  c.  60.  for  being  fanner  and  shoemaker,  &c.  at  same  time,  must 

describe  what  artificer  in  leather  a  tanner  is,  828. 

INSURANCE,— (See  **  Law  Merchant,*'  and  post,  third  volume.) 
in  all  questions  relating  to,  law  merchant  adhered  to,  32. 
warranty  of  neutrality  in  an,  not  fisdsified  by  breach  of  a  foreign  ordindnoe,  and 

why  not,  77.    8  T.  R.  437. 
on  a  voyage  made  with  intention  to  defraud  the  revenue  of  another  state^  valid 

here,  83. 
on  a  voyage  contrary  to  revenue  laws  of  Spain,  and  express  provisions  of  a  treaty 

with  Great  Britain,  is  ffood,  83. 
these  decisions  highly  illiberal,  83. 
Pothier's  observations  on  such  contracts,  83,  4. 
arguments  in  opposition  to  these  decisions,  84. 
on  bounty  on  whaler's  voyage  lawful,  343. 
on  a  whaler  with  letters  of  marque,  &c  deprived  of  her  legal  complement  of 

men,  when  good,  359.  * 

how  far  good  or  bad  when  they  have  been  altered  without  a  new  stamp,  under 

35  Geo.  3.  c.63.,  360,61. 
on  a  fishing  vessel  at  and  from  Newfoundland  to  England  is  good,  though  ship 

afterwards  proceed  on  her  voyage,  366. — (See  *'  Fisheries") 
on  aliens  property  becomes  void  if  hostilities  are  afterwards  declared,  380« 
otherwise  where  a  state  is  only  in  military  possession  of  one  of  two  belligerents, 

394.— (See  "  Enemy,'*) 
where  an  insurance  by  a  British  subject  to  an  hostile  port  is  good,  398,  9* 
how  affected  by  embargoes,  415. — (See  **  Embargo")  . 
on  neutral  commerce,  how  far  good,  438.— (*'  See  Neutral,**) 
good,  though  neutral  ship  engaged  in  commerce  with  enemies  of  England, 

440. 
on  an  enemy^  ship  trading  under  a  licence  good,  and  may  be  sued  on  during 

war,  507. 
on  a  voyage  contrary  to  a  treaty,  how  far  void  or  otherwise,  626,  7.— -(See 

«  Trea^J' 
contravening  rights  of  East  India  oompanv  void,  665» 
not  invalidated  though  goods  are  put  on  board  after  report  outwards  is  made^ 

744.— (See  <<  i^^pori  Outwards,") 
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INSURANCE,— (coA<tfi«ed. ) 

peraont  making  it  to  laad  goodt  ia  Biigland,  &c.  without  payment  of  datj 
forfeit  £500,  783. 

thia  ia  o/wer  and  abofo  all  other  fovfeiturea  he  may  be  liable  to,  783. 
the  penalty  extends  to  the  person  insured,  783. 

IMTERB8T, 

as  to  rate  of»  chargeable  on  a  debt  contracted  abroad,  650. 

calculated  according  to  laws  of  place  where  dd>t  was  oontnurtedt  650. 

in  a  court  of  equity  debtor  allowed  the  rate  of  ezchange  between  the  two 

countries,  650. 
in  an  action,  on  a  bfll  drawn  in  Bermuda  on  England,  and  payable  there,  phun- 

tiir  was  allowed  Bennuda  interest,  65]. 
how  liur  Stat.  12  Ann.  at.  2.  c«  16.  extends  to  the  colonifls»  651. 
the  promion  of  14  Qeo.3.  c«  79.  on  this. head,  651. 

this  last  act  does  not  extend  to  bonds  or  mere  perM>nal  contracts,  651. 
it  only  ^tecta  mortgagea  and  such  securities,  651. 
where  securities  are  execute  in  England  and  not  made  on  property  abroad. 

Si^^  interest  allowed^  651. 
but  it  is  otherwise  with  respect  to  mortgages  and  such  seounties^  651. 


INTERNATIONAL  LAW,«*<<8ee  <«  Lm  o/NaHtm:') 

INVOICE, 

how  fiur  necessary  to  be  on  board  of  neutral  ship,  488. 
what  it  contains,  488. 

IRELAND, 

indttded  in  navigatloii  act,  12  Car.  2;  c.  18^,  169  to  264. 

vessels  belonging  to  people  of,  may  import  plantation  goods  from  Aaores,  Ifs- 

deira,  orCuMury  isles»  194,  5« 
put  on  same  footing  as  Great  Britain  in  regard  to  naTigation  and  trade,  199. 
ships  owned  by  nati?es  of,  deemed  British  owned,  352. 
ships  built  in  Ireland  are  deemed  British*built,  253. 
as  to  manning  of  fishing  vessels  employed  on  ooasts  cS,  273.    (See  59  Geo.  3. 

c.  109.  '*  Fiiheries:*  Addenda.) 
henrii^  fishery  on  ooast  of,  395,  6«*«-59  Geo.  3.  c.  109. 
same  benefits  accrue  if  whalers  return  to,  as  to  Great  Britain,  356^  7.    (See 

«<  WhaU  Pkherim.'^ 
bounty  on  import  of  hemp  and  flax  from,  543,  544.    (See  *^  jBoaiily.") 
arms,  ammumtion,  and  gunpowder  may  be  imported  from,  544« 
navigation  act  extended  to,  546. 
oerlafieate  of  goods  landed  tli^re  must  be  produced  before  bounty  or  drawback 

payable,  610. 
wnt  of  habeas  corpus  will  run  in,  689. 
the  countervailing  custom  duties  between,  and  England  not  altered  by  late 

act  of  consolidation,  702.    (See  **  CuUams:*) 
as  to  the  importation  of  wines  from,  707.    (See  *'  IFtiiet.")  « 

as  to  the  countervailing  duties  between  Great  Britain  and»  723.    (See  "  Com* 

•*  tervaiUnr  Duty:') 
duty  impoaed  on  foreign  goods  is  the  same  whether  ih/ef  coaie  ftonu  <v  from 

place  of  growth,  724. 
enacttnent  of  the  stat.  59Geow  3.  c.  52.  on  the  subject,  724. 
how  to  ascertain  whether  they  were  imported  from  place  of  growth,  725. 
it  must  be  specified  in  the  cooquet  or  dearance,  725.  y 

if  not  so  expressed,  daiy  is  payable  as  if  the.  goods  did  nol  qquki  Cpmb 
place  of  growth,  725. 
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IRELAND,— {canHnued.) 

drawback  on  exportation  from  Great  Britain  to,  of  foreign  or  colonial  goods, 

725. 
^   as  to  ports  where  ships  arriving  from,  may  unload,  728. 

provision  of  the  55  Geo.  3.  c.  118«  in  this  respect,  228. 
at  what  places  commissioners  may  allow  them  to  enter  inwards,  728. 
oflences  committed  in,    to  be  tried  in  county  where  it  arose,   813.    (See 
"  OJtnces.^ 

JERSEY.— (See  «  Guernsey:*) 

trade  of  this  country  with,  considered  as  part  of  the  coasting  tradci  175.    (See 

"  Coastwise:') 
vessels  belonginf^  to  people  of,  may  import  plantation  goods  from*  the  Azores, 

Madeira,  or  Canary  isles,  '194,  5. 
goods  the  produce  of  Asia,  Africa,  or  America,  cannot  be  imported  into,  if 

manufactured  in  Europe,  1^8. 
permission  to  export  from  one  eblony  to  another  does  not  extend  to,  212, 3. 

decision  hereon,  and  reason  why  so,  213. 
non-enumerated  colonial  goods  may  be  imported  into,  225.     (See  *'  Cohn^:*) 
what  European  or  other  ^oods  may  be  shipped  from,  to  the  Britbh  fisheries,  229* 
natives  of,  considered  British  subjects  for  purposes  of  the  navigation  acts,  252. 
ships  of  the  built  of,  deemed  British-built,  252. 

as  to  maiming  of  British  vessels  employed  on  coast  of,  273.  (See  **  Fisheries:  ) 
certificate  must  be  produced  of  landmg  goods  there,  before  bounty  or  drawback 

payable,  610. 
not  deemed  a  colony  or  plantation,  636. 
writ  of  habeas  corpus  will  run  in,  659. 
as  to  the  importation  of  wine  from,  706      (See  **  Wine:') 
offences  committed  in,  to  be  tried  there,  813. 

JUDGMENT, 

for  illegally  exporting  wool,  must  be  given  by  court  out  of  which  the  record 

issued,  575. 
obtained  in  a  colonial  court,  action  may  be  maintain^  on  it  here,  651. 
same  rule  prevuls  in  case  of  dl  foreign  judgments,  651. 
action  will  lie  on  Judgment  from  a  colonial  court  of  equity,  652. 
when  such  action  would  not  be  maintainable,  652. 
from  colonial  court  of  judicature  considered  as  a  simple  contract  debt,  652. 

and  action  of  assumpsit  is  sustainable  on  it,  652. 
proof  of  non-residence  in  the  colony  will  invalidate  colonial  judgment,  652. 
same  where  party  was  stranger,  and  was  proceeded  against  by  fixing  declara- 
tion to  court-house  door,  652. 
and  t^is  notwithstanding  a  law  exists  in  the  colony  authorttihg  that  mode 

of  procedure,  652. 
but  action  will  lie  on  such  a  judgment  by  defrmlt,  which  states  appearance 

by  attorney,  652. 
and  in  such  case,  no  need  to  prove  attorney's  authority  to  appear,  or  that 
defendant  resided  in  the  colony,  652,  3. 
from  colonial  court  of  chancery,  \vhen  it  will  not  be  permitted  to  shew  that 

proceedings  were  erroneous  in  an  action  on  it  here,  653. 
from  foreign  courts,  examinable  in  this  country  when  proceeded  on,  653. 
in  actions  on  colonial  judgments  what  eridence  necessary  to  support  them, 

653.    (See  "  Evtdmce:*) 
obtained  by  creditor  knowing  of  debtor's  bankruptcy,  considered  as  ^  recovery 

touse  of  assignees,  661.     {Sei^  *' Bankruptcy:*) 
of  condemnatbn 'by  court  of  exchequer  is  ^sondusire  eridenoe  of  thlit  &ct  in 
anyioourt^  785. 
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JUDGMENT,— (cofKintMMi.) 

not  so  witb  a  judgment  for  penalties  with  respect  to  persons  not  parties  to  it, 
785,  6. 
reason  why,  785. 
by  commissioner  of  excise^  not  so  condusiTe  as  judgment  by  the  exchequer,  786. 

JUSTICE  OF  PEACE, 

may  issue  waitant  to  arrest  carmen  or  watermen  assisting  in  ill^al  landiif  or 
lading  goods,  762. 
how  justice  to  proceed  and  examine  such  eansen,  762. 
how  he  is  to  be  punished,  762. 
may,  by  oath  of  credible  witnesses,  convict  party  in  penalty  of  ^£20  for  know- 

tnghr  baring  run  goods  b  |)ossesaion,  783. — (See  *'  Run  Goods/*) 
on  denult  of  payment  may  issue  distress,  and  in  de&nlt  of  eflfects  may  com* 

mit  him  for  three  months,  783. 
may  convict  porters,  watermen,  carmen,  &c.  found  carrying  run  gooda,  783. 
on  default  of  payment  of  penalty,  how  they  may  proceed,  78d.-^See  ^  Rmt 

Good!.") 
officer  of  Idng  charged  with  murder,  when  he  may  be  dischaiged  on  bail,  786. 
niay  mitigate  the  penalties  on  a  conviction  before  him,  801. 
ana  where  no  power  of  mitigation  is  given  by  the  act,  they  may  in  all  cases 

mitigate  to  one-half  the  amount  of  penalty  incurred,  801 . 
of  fkroeeedings  before  juttice  for  offences  against  laws  of  customs^  Jrc,  801. 

have  liberty  to  determine  prosecutions  for  penalties  incurred  by  ofienoes 

relating  to  customs,  801. 
and  they  may  summon  the  party  accused  before  tbem,  801. 
and  upon  appearance,  or  on  default,  proceed  to  the  examination  of  matter, 

801. 
and  may  convict  the  oflender  in  penalty,  801. 
and  direct  it  to  be  levied  by  distress  and  sale,  802. 
and  on  default  of  any  distress,  to  commit  oflfender,  802. 
in  what  case  two  justices  necessary  to  proceed  to  convict,  802. 
no  prosecution  can  be  commenced  before  one,  if  six  months  have  elapsed 

finom  time  of  committing  of  oflfences,  802. 
summons  need  not  be  personally  served,  but  maybe  left  at  house  of  party, 

802. 
and  may  be  directed  to  him  by  his  right  or  assumed  name,  802. 
this  method  sufficient  in  all  cases  where  there  are  no  particular  provi 

sions,  802. 
penalty  is  entirely  satufied  when  offender  has  stayed  the  stated  time  m 

prison,  802. 
how  hr  liable,  to  actions  for  illegally  proceeding  against  offenders,  804.— 

(See"  Officer.'') 
when  to  certifv  information  taken  before,  to  secretary  of  state,  813. 
bow  to  proceea  vrith  offenders  charged  with  obstructing  officers  whibt 

doinff  their  duty,  814.— -(See  *<  Obstructing^') 
charged  to  levy  the  damages  recovered  by  revenue  officer  against  hundred, 

816. 
jMrhen  they  may  be  proceeded  against  for  neglect  of  duty,  816.-^See 

•*  Hundred:') 
may  summarily  convict  maltsters  for  offisnces  against  the  malt  acts,  830. 

—(See  "  MaU.") 
n\ay  relieve  in  case  of  overcharge  by  revenue  officer,  835. 

this  provision  does  not  extend  to  protect  from  an  accident  to  article 
after  duty  assessed,  835. 

KING,— (See  **  PrerogaHve,"  «*  Prwy  Council:'  '*  Orders  in  CouncU.") 
children  of,  Wn  abroad  before  be  became  king,  are  aliens,  110  to  114. 
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KING,— ( continued. ) 

except  immediate  beir  of  crowD»  HO.  113»  4.— (See  **  Heir/') 

and  he  is  to  be  deemed  an  alien  till  crown  devolves  on  him>  114. 

caniibt  impart  inberitabl^  blood  to  an  alien  by  granting  letters  of  denization, 

121.— (See  "  Denizen.") 
cannot  grant  lands  to  a  denizen,  121. 

cannot  delegate  power  of  making  denizens,  122.  « 

of  a  foreign  country  could  not  .come  into  England  without  licence  and  safe- 
conduct,  131. 
of  England,  has  power  to  send  aliens  out  of  kingdom,  131. 
considered  formerly  part  of  the  prerogative  to  impose  taxes,  133. — (See  **  Pre- 

rogoHveJ') 
may  send  aliens  out  of  realm  by  stat.  56  Geo.  3.  c.  86.,  143,  4, 

provisions  of  that  act,  144. — (See  "  Alien") 
shall  take  aliens'  lands,.  162. 
so  if  alien  purchase  land  and  die,  1 62. 
how  and  when  it  vests  in  king,  162. 
lease  for  years  of  lands  by  an  alien  goes  to  the  king,  164. 
and  lease  for  years  of  an  house  by  an  alien  goes  to  the  king  if  he  depart  the 
realm,  164. 

quere,  if  his  servants  reside  in  it,  1 65. 
so  if  he  die  it  does  not  go  to  his  executors,  165. — (See  '*  Alien.**) 
settlement  of  Cape  of  Good  Hope  placed  under  his  special  protection,  214. 
—(See  "  Cape  of  Good  Haj^:*) 
as  well  as  other  places  in  Asia  or  Africa^  excepting  only  East  India  Com- 
pany's possessions,  214.  / 
until  5th  July  1820,  214. 
powers  of,  in  regard  to  colonial  free  ports,  218. — (See  "  Free  Ports") 
may  reduce  number  of  British  mariners  required  to  navigate  vessels  when  war 

is  declared,  258.— (See  "  Mariner.") 
of  his  right  to  grant  exclusive  fisheries,  373. — (See  **  Fisheries.**) 
of  his  right  to  the  shore  and  maritima  incrementa,  373,  4. 
of  his  power  of  making  war  and  peace,  378,  9. — (See  "  War,"  "  Peace.") 
he  mav  remove  the  war  in  part,  and  thereby  permit  commercial  intercourse, 
'379. 
reasons  why  he  only  has  the  power,  379. 
opinion  of  Sir  W.  Scott  respecting,  379. 
his  authority  in  r^;ard    to   issuing  civil  embargoes,  417,  18.«— (See  **  Em- 
bargo:*) 
cannot  issue  them  to  restrain  the  execution  of  a  law,  41 7. 
has  sole  right  of  granting  letters  of  marque  and  reprisal,  418.— (See  **  Letters 

of  Marque  and  Reprisal.") 
may  release  prizes  previous  to  condemnation,  421. 
may  grant  dispensations  from  eflfect  of  Admiralty  courts,  490.— (See  *'  Dispeih 

sations.**} 
is  the  arbiter  of  commerce^  491. 

has  nght  in  council  to  regulate  oommerce  of  the  kingdom,  491. 
except  in  cases  of  statute  provisions,  491. 
prooamation  of  the  Idng  not  binding  if  contrary  to  law,  49 1,^^. 
formerly  it  was,  492. 
what  the  war  prerogative  is,  492. 
a  general  summary  of  his  powers,  492. 
«      war  prerogative  dqiends  on  the  urgency  of  the  danger,  and  ceases  when  that 
determines^  492. 
Idog  may  ^rant  a  licence  to  import  to  an  enemy,  497.— (See  *\Licence.") 
may  permij^  worsted  and  woisted  yam  to  be  exported  to  Canada^,  574. 
"tiut  quimtity  b  limited  to  20,000  lb.,  574.      » 
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may  iasue  procLnmatioD  to  prohibit  ezporUtion  of  arms*  ammttiiitioDi  ami  nfil 
and  military  stores,  M4.— (See  *'  SioraJ') 

has  a  legislative  authority  without  conseot  of  parliament  in  oonqoerad  oonntriei, 
640.— (See  "  CoUmy.*') 

further  remarks  on  king's  power  in  colonies,  640.<— (See  **  Cdotuf.y 

sovereignty  over  territory  of  East  India  company  not  to  be  affocted  by  deter- 
mination of  their  exclusive  tiade,  676. 

may  impose  tonnage  duties  on  packet  vessels  by  proclamation,  720. 

may  appoint  ports  or  places  lor  landing  or  lading  goods,  726«--<^  '*  '^"l 

LABOUR.— (See  **  JgricuUure/^ 

eflectire  demand  of,  stimulates  sgriculture  and  population,  1. 

effect  of  commerce  and  manufactures  to  increase  the  demand  for,  2, 3. 

effective  demand  for,  the  best  encouragement  to  increase  populadon,  4,— (See 

"  Population.'*) 
every  state  whilst  promoting.population  should  also  promote  labour,  4. 

LACE, 

made  of  gold,  silver,  copper,  brass,  or  other  base  metal  may  not  be  imported, 

528.— TSee  "  Thread  Lace.**) 
foreign  silk  or  thread  lace  may  not  be  sold  or  exported,  576. 

LAND, 

denizen  may  hold  a  freehold,  120. 

but  if  he  bought  it  before  denixation  he  cannot  hold  it,  tbongh  be  should 

afterwards  become  a  denixen,  120,  1. 
same  in  regard  to  children  before  or  after  denization,  120. 
cannot  be  inherited  by  a  denizen,  120.— ^See  **  Denmen/*) 
king  cannot  impart  inheritable  Mood  by  letters  pf  denization,  121. 
that  power  belongs  to  parliament,  121. 
denixen  may  take  land  by  purchase  or  devise,  121. 
an  alien  cannot,  12  h 

purchase  or  devise  of  lands  have  only  relation  to  present  time,  121* 
cannot  be  granted  to  a  denizen  by  crown,  121. 

LANDING  AND  LADING,  .. 

where  goods  may  be  landed  without  payment  of  custom  duty,  b^M^ 
«*  Warehouiing."  '•  Bond.")  ^ 

when  ship  most  \$M  ^d  lade  in  London  docks,  559.— (See  "londoa  ^^ 

Company/')  -. 

in  the  West  India  docks,  560.-(S«    ^^ 
India  Dock  Company.-*)  „. 

in  the  East  India  docks,-^!.  (S«  *'^ 
India. Dock  Company.")  .^ 

notice  of  ladipg  goods  to  obtaia  drawback  on  ezciseable  goods,  wd-— ( 
"  Notice:*)  ^ 

of  the  licence  to  lade  bounty  and  drawback  ooods,  W^See**!^' ) 
of  relancJUng  bounty  and  drawback  goods,  608. — (See  *•  ^''"•^^'^^ />4-|.»^ 
illegally  landing  dmwback  or  bounty  goods  in  plantations,  610.— (See  "  (^^ 
certificate  for  landing  such  goods  at  Guernsey,  610.— (See  **  Ouemtef* } 
from  and  to  West  Indies,  by  what  statutes  govern^,  678. 
as  to  the  ports  or  placei  for,  726.  ^^  p  .  m\ 

as  to  the  definition  of  a  port,  member,  or  creek,  726.— (See  •*  '^   \^ 
as  to  the  regulations  regarding  the,  of  goods  f]t)m  particular  ports  or  p 
725  to  730— (See  ••  Port.**) 
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LANDING  AND  LADING.— (coniinued.)  * 

of  the  times  prescribed  for,  730. 

must  be  during  daylight  between  sun-set  and  sun-rise  in  suminer,  730. 

between  seven  in  morning  and  four  in  afternoon  in  winter,  730. 
when  the  summer  and  winter  b^ns,  730. 
penalty  in  case  of  breach,  730. 
time  for  officers  attendance  to  be  set  by  Treasury,  730f 
if  goods  are  waterbome  and  put  off  mm  quay  or  ship  within  the  above 

mentioned  hours,  they  may  be  shipped  or  landed  though  legal  time  is 

expired,  731. 
dmes  vary  at  different  ports,  and  in  several  docks  of  London,  731. 
as  to  landyag  and  lading  ^oods  in  pretence  of  officer,  and  owners  bond,  762. 
cannot  be  done  but  m  presence  of  officer,  762. 
enactment  of  13  &  14  Car.  2.  c,  1 1 .  on  subject,  762. 
punishment  of  wharfinger  dein^  so  without  presence  of  officer,  762. 
carmen  or  watermen  assisting  m  illegal  landing  or  lading  how  punished, 

they  may  be  arrested  by  warrant  from  justice  of  peace,  762. 

landing  or  lading  goods  on  Sundays  or  holidays,  subjects  them  to  forfeiture, 
762. 

what  goods  excepted,  762. 

enactment  of  12  Geo.  1.  c.  8.  on  the  subject,  763. 

goods  may  ]5e  laden  without  payment  of  duty  if  first  cargo  taken  or 
sunk  before  voyage  out  complete,  778. 

goods  liable  to  excise  dutiesianded  before  duty  paid  or  secured,  to  be  for- 
feited, 78L 

punishment  of  persons  engaged  i^  such  illegal  landing,  781. 
««• 

LAW, 

common  law,  32. — (See  **  Common  Law.**) 

conventional  law. — (See  "  Cuitomary  Law.*') 

customary  law,  28  — (See  *'  Law  of  NaUont^*'  **  Customary  Law.*') 

international  law,  27. — (See  *<  Lam  of  Nations:*) 

law  merchant,  32. — (See  **  Law  Merchant.") 

law  of  nations,  25  to  47  •—(See  *^Law  of  Nations.** 

municipal  law,  32. — '(See  **  Municipal  Law.") 

positive  law.^(See  **  Positive  Law.")  ^ 

universal  voluntary  law,  28.— -(See  "  Law  of  Nation,*'  **  Voluntary  Law.**) 

Law  merchant.— (See  «  Law  of  Nations:*) 

this  law  acknowledged  by  Eiu;lish  municipal  law,  32. — (See  **  Municipal  Law:') 

in  arbitrary  states,  law  merchant  provided  for  by  royal  power,  32. 

in  England,  law.  merchant  is  part  of  common  law,  32. 

acts  of  parliament  made  to  enforce  this  law,  merely  declaratory  of  the  common 

law,  32. 
in  all  mercantile  questions,  and  all  marine  causes,  this  law  adhered  to,  32. 
rule  of  construction  in  questions  of  bills  of  exchange,  freight,  average,  demurrage, 

insurances,    bottomry,    prizes,    shipwrecks,   hostages,    and    ransom  bills, 

&c*  32. 

LAW  OP.  NATIONS.— (See  '*Law  Merchant,**  *' Common  Law.") 
as  to  commerce  in  general,  25  to  47. 
what  it  comprehends,  25. 

defined,  26.  ..,.'• 

owes  its  existence  to  influence  of  christian  religion,  26. 

3p 
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LAW  OF  NATIONS.^(con<tii««(2.) 

two  kindu  of  international  law,  27.  * 

I.  the  natural  law  of  nations,  28. 

enjoins  us  to  do  as  we  would  be  done  by*  28. 
one  6tate  bouncf  to  be  jufit  to  another*  though  there  b  Bo  poatirl 
law,  28. 
'    II.  the  positive  or  secondary  law  of  nationst  28  to  31. 

subdivided  into  three  parts 
1.  the  universal  voluntary  law  defined*  28. 
IT.  the  customary  law  defined,  28,  9. 
S.  the  conventional  law  defined,  29. 

from  whence  authority  of  these  lasi  two  branches  is  deriiel  S9. 
customary  law  not  irreversible*  29. 

positive  law  is  said  to  be  an  express  declaration  of  natonliiir,  SOt 
the  position  refuted*  30*  1« 
instance  illustrating  the  customaiy  law,  31 . 
the  international  rights  which  relate  to  commerce*  31. 
thb  law  is  called  the  law  merchant*  32. — (See  ''  la»  Merdmi.') 
international  law  enforced  by  royal  power  on  arbitrary  states,  32. 
in  England  it  is  held  to  be  part  of  the  common  law.  32. 
in  all  mercantile  questions*  and  marine  causes^  this  law  adhered  to,* 
32.— (See  ••Low  Merchant.**)  • 
,  Voluntary  and  natural  law  of  nations  not  collected  in  adywiitttf 
code*  33. 
Opinions  of  eminent  writers  on  subject*  generally  regarded  bj  stated 
^  where  express  enactments  do  not  exist*  33. 

where  such  opinions  at  variancej  the  law  of  morality  will  gowBf 

33. 
opinions  of  foreign  writers  admissible  as  anithority  in  £Dglaod|34. 
names  of  writers  on  the  law  of  nations,  34. 
but  this  extends  only  to  natural  and  voluntary  law,  34. 
if  law  of  national  violated,  how  and  when  court  of  »dminltylnte^ 
feres,  37*  8.— (See  '« Admiralty,  Court  of;*) 
no  sovereign  can  compel  his  subjects  iti  a  foreign  land,  t(fbenb}ectts 

decisions  of  his  consul*  M. 
in  criminal  matters*  foreigners  punishable  \rf  the  laws  6f  tlie  pac< 

where  oflfence  com  mitted*  5 1  • 
does  not  include  consular  appointments*  55.— (See  ''Cosntl.") 
.   consul  how  for  under  protectioYi  of  them, '68. 
violence  done  to  consul  is  a  violence  acainst  these  laws,  69. 
how  fa^  one  nation  at  liberty  to  restrain  commerce*  bj  acts  of  her  ow 

76  to  7?.— (See  «•  Commerce:*) 
violatecf,  if  one  nation  molest  another  in  prosecuting  hercotnmeroe,  /o- 
instance  wherein  it  was  so  considered  regarding  Pbriugal,  76. 
light  of  a  nation  to  restrict  her*  commerce,  and  llxat  of  ber  coIobw 

With  another,  79  to  81. 

she  may  do  so  either  absolutely  or  conditionally,  79.  _  i 

right  of  ai  nation  to  seize  goods  of  an  alien  employed  in  a  prohuKtes 

trade,  81  to  84.— (See  "  AUen,*"  «  Fbr/eiturer)  ^     j, 

right  of  a  nation  to  tefiise  6r  impose  Innitation  oh  passage  by  aaa 

through  her,  84  to  8.— ( See  •  •  Pa$$age  6y  Land  or  Sea^} 
right    of  dominion  of  sea*  and  to  refuse  or  limit  passage  tbeiea* 

88  to  103.— -(Scfe  "  Sea,"  "  Pauage  by  Land  or  Sea.**)  . 
right  of  a  king  to  exclusive  fishing  on  his  own  coasts,  98.  ^oO.**! 

'*' Fisheries.'*)  . 

established  rule  that  when  war  is  declared*  all  commerce  m*st^ 
between  the  two  states  at  war*  377, 8.— (See  ^*  IVarD 
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LAW  OF  NATIONS,— cbii<ini«ed.  , 

debt  due  to  alien  enemies  may  be  confiscated  by  state,  by  laW  of  nations; 
.  425. 

how  it  affects  right  of  postliminium,  430,  L— (See  "  Po$tlimmiuin:*) 
how  it  operates  on  neutral  corilm6rce,  duHng  a  war  between  two  sutesj 

43S.— {See '' Neutrals:*) 
where  the  maxim,  "  Free  Ships  make  Free  {goods'*  applies;  444; 
howit  iiffects  neutrals  (Contraband  commerce,  449. — (See  "  Contraband.*') 

violating  a  blockage,  449.— (See  *'  Blockade:*) 
carrying  dispatches,  460:— (See  **  Ditpatch:*) 
iarrying  troops,  462. — (See  "  Neutral.) 
submitting  to  outrages  of  one  df  the  belligerents, 

462.— (See  '*  Submission:*) 
Carrying  on  coasting  trade,  466.— (See  **  Coast-^ 

wise.*') 
colonial  trade,  466.— (See  «  Colony.") 
(  iaw  of  nations  not  alterable  by  the  king's  proclamatiod,  492.— (St6 

«'  King.") 

LAWNS, 

from  France,  can  only  be  imported  into  port  of  Londbrf,  524. 
and  then  only  to  be  warehoused  and  exported,  524. 

LEATHER, 

alien  to  be  sworn  to  held  no  staple  of^  beyond  sea*  150. 

how  alien  to  carry  coastwise,  151. 

gloves  made  of,  how  far  allowed  to  be  imported;  524.— (See  **  Gtovei.") 

al  to  the  exportation  of  it,  5761 

at  one  time  felony,  576; 

raw  hides,  skins,  &c.  cannot  be  exported,  576. 

forfeiture  in  case  of  non-observance  of  the  law,  576. 

manufiftctured  articles  made  of  leather  may  be  exported,  57^. 

same  as  to  calf  and  sheep  skins  dressed,  576. 

further  punishment  in  case  of  disobedience,  57(J. 

all  sorts  of  leathcfr  tanned,  tawed;  or  dressed  may  hb  exportMi,  576. 
tecise  duties  on,  827. 

the  48  Geo:  2.  6.  60.  repealed  1  Jac.  1.  c.  22.,  S27i 
tanner    cannot  be    a    shoemaker,    currier,    leather    cutter,    &c.   827. -^(S^e 

**  Tanner:*) 
condemnation  of  four  but  df  six  triers  of  leather,  <x>n8idefed  sis  condemnatioa 

of  all,  828. 
triers  of  leather  how  to  be  assembled,  82S. 
penaltv  imposed  by  that  act  does  nbt  attach  on  person  who  sold  them  again 

after  he  bought  them  of  original  owner,  828. 
when  leather-seller  selling  shoes  ih  borough  is  liable  to  hate .  them  seised,  828. 
these  provisions  repealed^  828. 

LEGISLATURE; 

interference  of,  in  case  of  internal  or  foreign  trade,  how  f&r  adrisable,  4  to  7* 
Smith,  Hume,  Faley,  and  Malthus*,  opinions  on  it,  5,  6* 
Interference  of,  in  case  of  the  fisheries  and  patents  advisable/  6; 
but  justifiable  only  in  particular  cases*  ?• 
by  what  policy  formerly  directed,  513. 

LETTERS  OF  MARQUE  AND  REPRISAL, 
as  it  affeets  aliens,  140f. 

right  of  granting  vested  solely  in  the  king,  418.    - 
how  they  are  to  be  obtained,  418,  9. 
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LETTERS  OF  MARQUE  AND  REPRISAL., 
reason  why  vetted  in  the  king,  419. 
how  they  may  be  vacated,  419. 
in  genenJ  defeated  by  the  cessation  of  hostilities,  419. 
two  kinds  of.  one  granted  during  peace,  another  during  war,  419. 
may  be  amortized  by  a  truce  or  treaty  of  peace,  420. 
may  be  vacated  by  misconduct  of  the  grantees^  420. 
what  will  be  considered  as  misconduct  for  this  purpose,  420, 
prise  act,  43  6eo.3.  c.  160.»  420. 

do  not  authorise  the  seizure  of  property  of  amicable  states,  420. 
but  they  are  not  construed  strictly  against  the  state  therein  mentloDed,  420. 
for  letters  authorizing  seizure  of  French,  will  authorize  s^re  of  Spinsli 

property,  420.  ■ 
none  required  in  cases  of  recapture,  420.  429. 
prize  taken  under,  may  be  released  by  king  previous  to  condemnatioDj  421. 
doctrine  of  embargoes  forms  basis  of  right    to  make  reprisals,  421.-{Stt 

"  RepriMol.") 
words  marque  and  reprisal  synonymous,  422. 
effect  of  the  grant  of,  422. 
who  are  not  subject  to,  422. 
not  necessary  to  subject  newly  arriving  force,  to  duty  of  recapture,  429.- 

'•  Recapture,*") 

LICENCE, 

in  general^ 

for  exportation  from  the  colonies  to  ports  south  of  Cape  Fiaisterre,  umI 

African  ports,  224.— (See  ''  Cape  Ftnisterre.'*) 
to  be  granted  under  hand  and  seal  of  comptroller  at  port  of  exporti- 

tion,  224. 
for  a  ship  to  proceed  on  a  whaling  voyage^  341,  2. 
must  be  returned  on  coming  home,  342. 
of  East  India  Company  to  southern  whalers,  345,  6. 
how  far  such  whalen  may  go  east  of  the  Cape  of  Good  Hope,  vA  ooftii 

in  the  Indian  Ocean»  345,  6.  9,  52.      « 
how  far  they  may  go  by,  from  South  Sea  Company,  345, 6.  9. 
for  whalers  beins  armed,  346.  . . 

from  king,  to  withdraw  effects  from  enemies  land,  or  to  trade  th«rewno> 

382,  3,  4,  &c.— (See  '*  Commerce.") 
of  tear  licences. 

king  may  grant  a  licence  to  import  to  an  enemy,  497. 

such  licence  must  be  express,  497. 

for  an  enemy  will  not  be  protected  by  a  general  one,  497*  . 

lo  Botish  subjects,  to  export  goods  for  themselves  and  others,  «iUd 

protect  the  exportation  of  property  of  an  enemy,  497. 
not  usual  toyrant  them  to  an  enemy,  497.  .^ 

but  a  licence  to  British  subjects,  to  export  and  import,  will  protect  tfcoogn 

an  enemy  is  interested  in  cargo,  498.  ^ 

the  same  rule  prevails  where  such  a  licence  was  given  to  import  gw" 

from  an  enemy's  port,  498. 
the  right  of  granting  them  arises  by  common  law,  498. 
but  kmg  may  qualify  them,  and  party  roust  conform  huuBclf  to  ^ 

ditions,  498.  506. 

how  construed,.  498.       '  .  x^  "mnortti 

where  articles  are  enumerated  in  licence*  such  things  may  w  Wr* 

and  cargo  identiOed  by  it,  499.  ^,     ^ 

and  the  importation  under  a  licence  must  be  confined  to  good* 

tioned  in  it,  499.  .^ 

and  such  part  of  a  cargo  as  is  not  named  ia  it  will  be  coafiscattdi  4!^* 
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LICENCB.— (conditii«d.) 

oj  war  Zicence*.— (cofirtuKcrf.) 

'    the  same  rule  prevails  in  cases  of  exportatton,  499. 
as  to  fimitation  of  time  in  it,  500. 

intention  of  grantor  must  be  pursued,  500. 
and  there  must  be  an  entire  bona  fides  on  part  of  user,  500. 
but  in  a~  case  where  licence  was  to  expire  on  a  day  s|>ecified).  but 
ship  did  not  sail  till  after  that  day,  though  goods  were  loaded  be- 
fore licetise  is  good,  dOOw 
as  to  the  port  of  shipment^  500. 

the  shipment  must  take  place  from  port  mentioned  m  Iteenee,  501 . 
and  it  cannot  be  changed  to  another,  though  licences  were  granted  to 
ship  goods  from  it,  501* 
as  to  limitation  of  use  of  the  licence  to  persons  for  whose  benefit  obtamed,  . 

501. 
difference  of  opinion  exists  as  to  this  point,  501«    ^ 
a  colorable  appearance  of  its  Itmitaition  to  appointed  persons,  was  held 

sufficient  in  courts  of  common  law,  501,  2. 
but  a  court  of  adrairafty  under  predsely  the  same  cireumstances  as  other 
case,  held  otherwise,  502,  8.  « 

see  the  cases  set  forth  with  the  judgments  in  both  courts,  501,  2^  3. 
how  construed,  where  it  extends  A.  &  Co.  and  other  British  merchants, 

608. 
licence  to  A.  to  ship  goods  is  good,  though  it  turn  out  that  A.  is  only  the 

agent  of  the  party  mterested,  504. 
this  judgment  was  confirmed,  on  motion  for  a  new  trial,  504. 
but  -it  n  necessary  that   some  connection  should  be  proved  to  exist 
.  between  the  persons  to  whom  it  was  originally  granted,  and  the  users, 

504,  5. 
but  n  licence  granted  to  A.  of  B.  will  not  protect  property,  coming  under 

ship's  papers^  describing  it  to  belong  to  A.  8i  Co.  of  C.,  505,  6. 
as  to  licences  granted  upon  -condition,  498.  506. 
the  condition  must  be  performed,  496.  506. 
as  to  time  they  will  endure,  566. 

no  longer  than  the  war  during  which  they  were  granted,  506. 
as^to  licences  granted  by  allies,  506. 

cannot  grant  licence  to  trade  in  contraband  articles,  506. 

will  not  extend  to  prevent  one  state  from  granting  such  licence,  if 

she  has  no  ally,  506,  7. 
duly  granted,  legalizes  trade  in  every  respect,  507. 
therefore  insurance  on  an  enemy's  ship  carrying  the  goods  under  the 

licence  was  good,  507. 
and  such  policy  might  be  sued  on  during  war,  507. 
but  not  in  name  of  alien  enemy,  unless  lawfully  resident  here,  507. 
case  dedding  point,  507,  8. 
as  to  licences  granted  by  virtue  of  particular  acts  of  parliament,  by  orders 
in  council,  508,  —(See  «•  Orders  in  Council.**) 

of  king,  necessary  in  order  to  import  arms,  gunpowder,  and  ammu- 
nition, 529. — (See"  Ammunition**) 
from  treasury  to  export  molten  silver  or  bullion,  583. 
of  the  licence  to  ship  bounty  and  drawback  goods^  607. 

no  such  goods  can  be  shipped  without  licence  for  that  purpose,  607* 
except  by  officers  of  the  revenue,  607. 
such  licence  to  be  granted  by  commissioners  of  customs,  607. 
they  must  require  security  at  time  they  grant  licence,  607. 
licensed  persons  must  give  clear  information,  to  enable  the  master  to 
give  the  notice,  607. 
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{4CENCE,--(c<mltmiAf.) 

pf  Um  licence  to  ship  bounty  and  drawback  goods. — (cantimitd,) 

when  licence^  once  grantedt  cannot  be  withdrawn,  608. 

the  commissioners  must  grant  it  to  all  who  are  entitled  to  it,  608* 

to  export,  void,  if  ship  has  npt  passed  limits  of  port  before  Uiedtjna^ 
tionedio  it,  611»  2. 
^the  East  India  company^*  Iicmc«,  666,  7. 

lipepse  to  ^o  to  one  place,  will  not  cover  voyage  to  another^  though  it  Uk 
within  limits,  666.^(See  *'  East  India  Company.'*) 

of  the  licence  of  the  board  of  controul  for  such  purposes,  6^7. 

of  the  licence  to  reside  in  India,  668. 

to  sail  from  India  without  legal  prqpprtion  of  British  msrinen,  67S. 
of  oommisfrioners  of  customs  to  export  gppds  duty  free  to  Isle  of  UaSi  714. 
granted  to  a  ^hip,  o^er  must  give  bond,  763. — (See  "Owmt.") 
of  auetioneer  to  exercise  hjs  caUing,  822. — (See  '*  jiuctm") 
of  the  general  provisions  regarding  excise  licence^  S36. 

expedient  resorted  to,  to  insure  performance  of  the  laws,  836. 

beer  retail  licence  not  considered,  836. 

pecessary  for  retail  dealer  in  cyder  or  perry.  837* 

by  whom  to  be  granted,  837. 

continues  in  force  whenever  granted  till  10th  of  October  ne^  eoiuBgi 
837. 

piust  be  renewed  annually  and  within  ten  days  after  expiittion  of  ibtiK 
one,  837. 

allowance  by  magistrate  necessary,  $37* 

who  to  take  out  licence,  837f  8,  9* 

no  person  can  make  any  of  the  commodities  without  sucb  lic|B&oe,  839. 

penalty  where  licence  not  renewed  within  ten'days,  83$. 

one  only  required  for  a  firm  of  several  persons,  839. 

dealer  tn  cofte  by  licence  may  sell  pepper,  but  no  one  cm  fldi  p^pp 
without  coffee  hcence,  839. 

but  when  goods  are  removed  as  a  gift,  no  licence  is  nscesauy,  839. 

by  dealer  in  winei  must  be  takei)  out  befpre  stock  laid  in,  844.-^ 

UENt-^See  post,  third  volume.)  . 

of  a  neutral,  on  a  ship  taken  from  epemy,  is  not  allowed  ia  a  cpurt  of  pni^ 

479, 80 (Sec  "  Enemy.'')  , 

thus  it  was  denied  where  neutral  cbiimed  ship,  having  been  soldbyoDDi 
but  was  not  then  paid  for,  479,  80.  ^  a   ^ 

again  where  silver  was  shipped  by  enemy  for  payment  of  ^  deot  duev 
neutral,  479,  80, 

l^nOTATIGN, 

of  actions  against  West  India  Dock  Company,  568.— (See  '*  Jctifin-") 
of  prosecutions  for  illegally  rdandine  bounty  or  drawback  goods,  ^Ih* 
limitation  for  bringing  actions  here  Tor  debts  contracted  abroad,  654. 

when  sustainable  for  a  debt  cpntracted  in  India,  although  lix  f^ 
elapsed  since  making  of  contract,  654. 

but  this  only  if  deb^>r  is  resident  abroad,  654.  j^^ 

but  his  residence  in  India  is  sufficient,  altoough  there  wtf  ^  ^^'^^ 
establishing  a  court  there,  654. 

reasons  why,  654,  5. 
as  to  the  limitation  for  searching  houses  for  uncustomed  gqods,  790. 

tame  limited  to  one  month,  790. 

for  making  seizures  by  revenue  officers  in  three  years,  77^* 

attorney  general  may  file  information  at  any  time,  772t 
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IMITATION,— (con/i«ii«i.) 

as  to  th'e  limitation  of  time  for  bringing  actions  against  revenue  officersi  808. 
for  any  action  done  }n  relatiot}  to  customs  and  excise  must  be  commenced 

within  three  months,  808. 
the  action  must  be  brought  within  the  three  montl^s  thou&ih  a  suit  is  dc* 

pending  in  exchequer  at  expiration  of  the  three  months,  808. 
as  to  computation  of  time  in  relation  to  limitation  of  time,  808.-r(See 

««  Computation/*) 
on  prosecutions  against  maltsters,  imposed  by  12A|id«c.2«  considered 

repealed,  830.— (See"  Afaf*.^)  f  - 

J.JNEN, 

how  far  it  is  lawful  to  usD  and  wear  shifts  made  of  cotton  wool  and  linen  yam, 

523,  4. 
how  far  so  when  printed  and  staiiied,  523,  4. 
the  warp  must  be  entirely  of  linen  yarn,  524. 
calicoesi  muslins,  or  any  stuffs  made  of  linen  yiun  and  cotton  wpol  cannot  be 

imported,  524. 
fi$  to  the  encouragement^  to  import  linen  yarn,  540. 

brown  linen  yarn  made  of  ^ax  foftnerly  imported  duty  free,  540. 

there  is  a  duty  on  it  at  present,  540. 

Irish  linens  made  of  hemp  and  flax  of  a  certain  size  and  value,  eiititled  to 

bounty  op  exportation,  592. 
what  other  species  of  linen  entitled  to  it;  592. 
fiB  to  the  duties  payable  on^  714 

none  on  exportation  if  of  British  manufacture,  714. 
what  and  when  payable  on  foreign-made  linen  of  all  sorts  exported,  715* 
,aa  to  the  excise  duties  on,  828. 

payable  on  scenes  of  theatres  and  all  other  canvass  so  painted,  828. 
canvass  linen  within  meaning  of  the  statute,  828,  9. 
previously  printed,  not  liable  to  any  further  duty  for  being  again  painted, 
829. 

liOGBOOK, 

when  necessary  in  the  fisheries, — (See  **  Whale  Fishery**)     ^ 
necessary  to  be  on  board  of  a  neutr^  ship,  488. 
what  it  is,  488.  • 

what  it  contains,  488. 

LONDON, 

"^  duties  of  pacloige,  scavage,  and  baillage,  saved  to,  when  the  customs  w^e  con- 
solidated, 701, — (See  "  Customs.**)  • 
these  duties  ag^in  saved  to,  by  the  last  consolidation  act,  59  Geo.  3.  c.  52.  702. 
orphans  duty  on  coals  payable  to  city  of,  715.-^(See  **  Coals,  Culm,  Cinder,**) 
suggestion  as  U>  expediency  of  city  of  London  relioqpishing  alien  extra  scavage 
duff  161, 

LONDON  DOCK  COMPANY.— (See  ''Docks:*) 

certain  goods  allowed  to  be  lodged  in  their  w&rehous^  witl^wt  payment  of 

duties,  550. — (See^  "  Warehousing:*) 
established  nearly  at  same  time  as  West  India  Dock  Company,  559, 
its  regulatin)^  sutute  is  the  39  &  40  Geo.  3.  c.  47*,  559. 
all  ships  with  cargoes  of  tobacco  or  ric^,  or  with  wine  or  brandy,  must  ladt 

and  land  in  them,  559* 
except  ships  commj^  from  East  or  West Jbdies,  559. 
duties  payable  to  ^s  ]M[Ajesty  must  be  ascertained  there,  560^ 
landing  goods  elsewhere  makes  them  liable  to  forfeiture^  560. 

3f4 
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LONDON  DOCK  COMPANY— (conimiiecL) 

crown  duties  on  tobacco  and  snuff  to  be  ascertained  in  the  warehsme^  560. 
in  what  case  such  vessels  are  not  compellable  to  unload  in  these  decb,  560. 
in  cases  where  cargo  consists  of  fruit  as  well  as  wine  or  bnndy^  the  fruit  may 

be  nidaden  out  of  docks,  560. 
same  in  cases  where  ship  cannot  unload  within  them,  560. 
but  commissioners  must  grant  pemissiooy  560. 
how  far  freighter  of  a  vessel  liable  to  demurrage  and  other  chai^  whn  dip 

is  detained  in  the  docks,  563.— (See  ^  Freighter:*) 
rates  payable  by  ships  entering  them,  563.— (See  "  Dockt"} 
transfer  m  doclcs  and  how  far  company  liable*  566.--{See  '^  Dock.") 
these  docks  declared  1^  quays,  7^9.— (See  **  Porte.*') 

LOSS.— (See  **  Insurance:*) 

if  neutral  insure  cargo  and  it  is  lost,  and  afterwards  he  ^weomei  an  aenj, 
proceedings  may  m  instituted,  425. 

LOUIS  XIV.  his  Marine  Ordinances.— (See  *'  Custfmary  Law^) 
published  in  1681,  36. 
compiled  by  Colbert  from  what,  36. 

this  code  is  esteemed  of  great  authority  in  marine  questions,  37. 
Vftlin's  commentary  on  it,  37. 

from  these  ordinances  Lord  Mansfield  framed  the  Duke  of  Newcastle's  letter 
to  the  King  of  Prussia,  37.  note  2. 

LUMBER, 

one  of  the  colonial  enumerated  articles,  223. 
bond  on  ex]}ortation  thereof,  223. — (See  *'  Bond:')  . 

may  be  carried  to  parts  south  of  Cape  flnisterre  from  the  cokmies,  224.- 

(See  "  C(q}e  Fmuterre:*] 
to  the  Madeiras  or  Azores  trom  the  colonies,  224. 
bond  must  be  ffiven  on  exportation,  224. — (See  *'  Bond:*) 
West  India  trade  xut  by  what  statutes  r^ulated^  678. 

MACKAREL, 

fisher]^  of,  369,  70. 

as  to  importation  of  salt  for  curing,  duty  firee,  369. 

bounty  on  cured,  370. 

MALT, 

excise  duty  on,  829. 

regulations  as  to  wettine  grain,  and  when  it  may  he  dooei  829. 
forfeiture  in  case  of  disobedience,  829. 

construction  of  the  acts  relating  to  wetting  grfun,  829.  « 

maltster  liable  to  pay  duty  on  such  a  quantity  of  malt  as  ''T^ J^^  g 

in  the  excess  of^  time  over  the  legal  period  as  he  took  in  iM»"« 

quantity  on  which  he  paid  the  duty,  829,  30. 
the  average  number  of  days  allowed  for  it  is  sixteen,  830. 
excise  books  admissible  evidence  against  maltster,  830.  ^^^ 

statute  of  12  Ann.  c.  2.  limiting  period  for  prosecution  tgMMt  vop^ 

considered  repealed,  830. 
conviction  may  be  before  Justices,  830.  .  ^^ 

'  but  party  may  appeal  to  quarter  sessions,  and  sessions  mxj  w*^ 

in  form,  830. 
no  certiorari  dlowed  to  reverse  determination,  830. 
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MALT, — (continued.) 

excise  duty  ODy-— (con^ued.) 

bat  sessions  may  rekear  the  case,  examiiUBg  the  sane  witnesses  as  before, 

830. 
previous  to  48  Geo.3»  c,  74.  no  appeal  laid  to  session^  from  justices^  831. 

as  to  conviction  on  this  statute,  831<— (See  **  Convictum.'*) 
as  to  the  return  of  duty  on  malt,  832. 

demandable  when  malt  is  destroyed  by  fire,  832.. 
notice,  proof,  and  certificate  necessary  in  this  case,  832. 
if  certificate  refused.  King's  Bench  will  not  issue  mandamus,  though 
Exchequer  will  make  orde^r,  832>  3. 

last  act  relating  to.  Addenda^  8    • 

• 

MALTA, 

bland  of,  one  of  the  ports  that  come  within  meaning  of  navigation  act»  194. 
permission  to  export  from  one  plantation  to  another  does  not  extend^  to  allow 

it  from  Malta  to  another  place,  212. 
decision  bereop,  and  reason  why  so,  213. 

MANDAMUS, 

to  chief  justice  in  India  to  examine  witnesses,  656. — (See  *^  Eoidenc9.**) 
warrant  m  nature  of  a,  by  lord  chancellor  or  speaker  of  House  pf  Commons 

for  same  purpose,  656, — (See  **  Parliament'^ 
will  issue  from  King's  Bench  for  this  purpose,  656. 
to  take  evidence  of  offences  committed  by  public  officers  abroad,  657. 
is  discretionary  with  court  on  part  of  defendant,  and  therefore  special  grounds 

must  be  set  forth  in  affidavit  to  obtain  it,  657. 
are  issued  as  matters  of  course  at  suit  of  prosecutor,  657. 
and  they  may  be  issued  for  the  defendant  on  special  grounds,  657. 
writ  of,  will  run  through  all  the  king's  domain,  whether  at  home  or  abroad, 

659. 
will  issue  to  compel  commissioners  of  excise  to  grant  permit^  804. 
but  on  granting  rule  nisi  for  it,  court  will  not  order  seizure  to  be  stayed,  804, 5. 
will  not  be  issued  b^  King's  Bench,  though  exchequer  will  srant  order  to 

compel  officer  to  give  certificate  for  return  of  duty  when  malt  destroyed  by 

fire,  832,  3.— (See  «'  Malt.") 

MAN,  ISLE  OF. 

trade  of  this  country  with,  considered  as  part  of  the  coasting  trade,  175.-?- 

«-(See  «'  CoasteMse'.") 
goods  the  produce  of  Ana,  Afinca,  and  America  manufactured  in  Europe  can  ot 

be  imported  into,  198. 
colonial  spirits  cannot  be  shipped  tor  landing  in,  without  bond  given,  22l 
ships  owned  by  natives  of,  deemed  British  owned*  252* 
ahipa  of  tlie  bnih  of,  deemed  British  built,  253. 

as  to  manning  of  British  ships  fishmg  on  coast  of,  2)(3« — (See  **  Fuheriei.**) 
herring  fisfae^  on,  301. 

further  encouraged,  302. 
pvemiums  on  repealed,  301  n.  1.  302. 
foreign  caught  fish  cannot  be  imported  into,  312. 
fishers  and  curers  of  fish  in  the,  entitled  to  bounty,  315. 
cattle  may  be  imported  from,  into  port  of  Chester,  532. 
«      writ  of  habeas  corpus  will  run  in,  659. 

certam  goods  exported  to»  under  licence,  are  duty  free^  714. 
offences  committed  in,  to  be  tried  there,  813. 


954  INDSX  TO   THE  TIRBT  YOLUMB. 

IfANIFEST. 

miiceUaneoui  pomtt. 

of  cargo  roust  be  given  to  consul  on  ressei  entering  ports  of  Baltk  or  Jfeoi 

mark*  60. 
consequence  of  neglect  or  refusal  to  do  so,  60. 
in  what  other  cases  consul  must  demand  manifest,  60. 

1^  the  manifett  in  general^  731. 
what  it  is,  731. 
dirision  of  the  subject,  731. 

firtif  of  the  tnanifest  yi  respect  to  goods  in  gsMeral^  731. 

by  26  Geo.  3.  c.  40.  no  goods  can  be  imported  witboat  it,  731. 

what  it  is  to  contain^  731. 

it  must  be  signed  by  the  master,  731. 

^hatpart  of  it  must  be  in  words  at  length  when  referring  to  nu8i« 

ben,  731,  2. 
a  late  practice  was  for  ships  coming  from  Senegal  to-omit  to  pro- 
duce it,  but  it  is  now  declared  to  be  requisite,  732. 
a  similar  relaxation  was  in  practice  in  respect  to  inserUng  the  marki 

on  sugars  from  West  ladies,  732. 
it  cannot  now  be  dispensed  with,  732. 
if  there  is  an  error  in  marking  packages,  the  vessel  will  not  be  Ibr- 

feited,  if  the  whole  cargo  corresponds  in  substance  with  that  itC 

forth  in  the  manifest^  732, 
wine  manifest,  732.— (See  "  Wine.*') 
tobacco  manifest,  732.-*(See  ''  TobaecoJ*) 
manifest  for  goods  from  faai  Indies,  Cape  of  Good  Hope,  ind 

St.  Helena,  733,  4. 
manifest  for  ship  clearing  from  the  colonies,  734.— (See  "  Colony-") 
manifest  of  creio,  734.— (See  "  Colony.") 
production  of  it,  and'consequence  of  refusal,  735. 
to  be  produced  by  master  when  within  four  leagues  of  coast,  o^ 

request  of  officer,  735. 
a  copy  must  be  delivered  and  subscribed,  735. 
officer  to 'certify  on  back  its  production,  and  the  time,  735. 
popy  to  be  transmitted  to  port  whither  ship  consigned,  735. 
master  must  produce  it  to  all  officers  coining  on  board  vessel^  whaa 

within  limiu  of  a  port,  735. 
must  give  him  a  copy  if  he  intends  to  discharge  an^  part  of  caigo 

there,  735. 
this  also  to  be  certified  as  before,  735. 
statute  only  requires  copy  to  be  delivered  to  officers  who  first  board 

ship  on  coming  within  four  leagues  of  coast,   and  another  ob 

coming  within  limits  of  port,  735. 
no  other  officers  entitled  to  it,  if  master  produces  it  with  eertifieau 

endorsed,  735. 
how  to  proceed  where  part  of  cargo  is  to  be  landed  at  one  port  and 

part  at  another,  735,  6r 
punishment  of  master  failing  to  do  as  above  required,  or  gaiBg  \ 

false  account,  737* 
punishment  of  officer  neglecting  or  refusing  to  certify,  736^ 

fscondlyf  consequences  of  import  teithout  manifest^  736. 
fall  on  master  of  vessel,  736. 
what  the  penalties  are,  736. 

irhat  when  goods  come  bom  places  witbiB  thf  )iiiiil|  ^f  i^  Sa^^ 
India  company^  736. 
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MAmWEffT.— (continued.) 

iecondly,  consequences  of  import  without  nuinifest.^^continued,) 

in  what  cases  goods  are  forfeited,  even  when  they  maybe  included 

within  the,  report,  736. — (See  "  Report.") 
master  forifeits  j£5t)  for  every  package  so  imported,  736. 
consequences  of  a  manifest  not  agreeing  with  report,  737. 
when  it  b  lost,  mislaid,  or  defaced^  and  when  penalty  will  not 

attach,  737. 
a  separate  manifest  is  necessary  where  goods  are  laden  at  difiertnt 
*    foreign  ports,  737. 
thtrdlfft  as  to  me  manifest  on,  exportation, 

master  must  deliver  same  to  officer  of  ouston^s,  at  the  port,  737. 
what  the  manifest  is  to  contain,  738. 

provision  of  17  Geo.  3.  c.  6^.  for  ship  going  to  the  Baltic,  738. 
manifest  must  be  delivered  up  to  copsm  there,  within  ten  days  after 

arrival,  738. 
consul  may  detain  clearance,  and  oth§r  documents,  till  this  has 

done,  738. 
ports  of  Norway,  Denmark;  and  Archangel  under  same  regula- 
tions, 738. 
masters  of  British  vessels  trading  to  Portuguese  South  America 

must  likewise  deliver  up  manifest  to  consul,  738* 
but  allowed  48  days  to  do  it  in,  738. 
^d  make  oath  at  same  time,  738. 
and  master  must  deliver  manifest  of  outward  cargp  from  those  ports 

to  consul,  738. 
requisites  of  the  manifest,  738. 

MANUFACTURES.— (See  «•  Art^eers.") 

encouragement  of,  claims  preference  oyer  commerce,  and  why,  9^  10, 

not  so  with  agriculture,  9,  10.-^(See  **  Agriculture,*') 

in  early  stage  of  spciety,  kept  down  by  competition  of  foreigners,  and  why. 

12,  13,  14 
permanent  security  of  manufactures,  great  indiicement  to  engage  in  them»  14^ 
export  of,  for  rude  produce  is  the  most  beneficial  trade  to  a  state,  18. 
foreign,  may  not  be  warehoused  on  importation,  542. — (See  *'  H^arehouiing") 
exportation  of  tools  used  in,  how  %  prol^ibited,  578.-— (See  **  Tools.*') 

MARINER.— (See  ^«  Shipping,'*  «'  Navigation,"  and  following  volumes.) 
distressed  abroad,  mu|t  be  relieyed  by  cqusHl,  ^0. 
allowance  for  support  of,  60. 

on  complaint  of  master  consul  may  imprisop  disorderly  mariner,  63. 
action  lies  against  ^onsul  if  done  unwarrantably,  63. 
ponsul  in  Portugal  ynay  call  a  ipe^dng  qf  merchants,  in  order  fo  relieve  ship^ 

wrecked  mariners,  66. 
naturalizing  act  for  foreign  mariners,  185.— (See  **  Natt^ralization.**) 
foreign  protestant,  employed  iq  whale  fishery,  125, — (See  '*  WhaleFUheryJ*) 
alien  employed  as  a,  may  in  some  cases  be  deemed  a  British  seaman,  161. 
of  a  coasting  yes^el  inust  be  wholly  English,  174. — (See  '<  Coastwise.") 
unless  when  commissioners  of  customs  allow  aliens  to  be  employed,  175. 
who    are    to    be    deemed   British    seamen    for    this    purpose,    175.  — See 

34  Geo.  3.  c.  68. 
English  ships  employed  in  foreign  and  colonial  trade  are  to  be  navigated  by  a 

master,  and  three-fourths  of  the  mariners  British  subjects,  17/»  8|  9.— t 

(Sef  Great  Britain.*') 
construction  of  the  act  as  to  this  requisUioDy  187»  8,  9, 
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MARINER,^(4KMi<iMiefl.) 

DO  forfdture  incurred  if  men  dBe  on  foyage,  190. 

8uch  ftUegation  at  all  times  suspicious,  1^. 

as  to  the  number  of  British  mariners  on  boaid  to  constitute  a  Britiih  mmited 

vessel,  256.— (See  **  Naoigaiion.'*) 
where  any  proportion  of  marinets  are  required  to  be  Rritish,  it  most  be  » 

during  whole  voyage,  256. 
unless  m  cases  of  sickness,  death,  or  desertion,  or  part  of  crew  bdiig  taken 

prisonen,  256. 
what  fore^  mariners  are  to  be  deemed  British  raarinen,  256. 

*^^*^r*"*^*°  m«rlnm taking  orth  of  dlegknoe to  foreign.. 

vereign,  zoo*  , 

except  under  the  terms  of  a  capitulation,  256. 
in  what  seas  n^roes  may  be  employed  as  British  mariaers,  256,  ?• 
when  ship  is  met  at  sea  with  iH^psl  number  of  alien  mariners  on  board,  hovto 

proceed,  257* 
when  war  is  declared  a  smaller  number  of  British  mariners  is  rtquirecl  35^ 
▼essek  employed  in  British  coast  6sheries  must  be  manned  solely  iridiBntiBb 

subjects,  273. 
number  of  to  be  employed  in  whaling  vessels,  342.— (See  **  Whak  Merf.") 
on  board  of  a  Whaler,  when  free  from  impress,  344. 

engaging  to  receire  so  much  of  the  profits  ss  his  wiges, 
is  no  partner,  359, 60. 
free  from  impress  who  serves  on  board  of  lobster  fishing  vesseb  360. 
not  bound  to  attempt  a  recapture,  429. 

BfASTS, 

bounty  on  importation  of,  and  yards  and  bowsprits,  543. 

from  Scotland,  543. 
may  be  imported  from  any  place  in  any  ship  by  order  in  council)  644. 

MASTER, 

ofvessels,  *  ^ 

must  deliver  manifest  of  cargo  to  consul  on  arrival^in  the  Bshie  or  parts  of 

I>enmark^  60. 
to  what  other  ports  rule  eitended,  60.  6» 
on  complaint  of  masteri  consul  may  imprison  disorderly  sailor,  63* 
if  he  violates  neutrality,  consul  must  give  information  to  owners  or  under- 

writers  on  a  policy,  65. 
where  consul    may  detdin   cfeaftnee.  outwtids  till  ositsio  datw  «e 

paid,  66. 
must  report  when  aKens  arrm  in  Englandy  144. 
if  he  omiu,  he  forfeits  j£lO  for  each  ftHea  omitted,  144. 
of  a  coasting  vessel  must  be  a  Britirii  subject,  174 
construction  of  the  act  as  to  his  country  of  birth,  187* 
bond  of,  on  exportation  from  the  colonies,  223, 4, 5.-— ^ac  **  Boss. ) 
when  not  a  competent  witness  for  defendant  on  trial  of  an  inibnDBlK'*  to 

illegal  importation,  247.  . .        .^« 

liable  for  forfeitures  incurred  by  il^pd  importatiotti  tvenwttboiAm^ 

of  such  feet,  247,  8,  9. 
distinction  as  to  their  being  part  of  the  aargo,  248^  „. 

as  to  the  necessity  of  his  British  charaoter,  256.— (Sea  ••  ^^^/l^ 
of  whaler,  forfeits  jgSOO  if  he  takes  on  board  whaks,  to  not  csiighti7B» 

crew,  351.  j^mWoJ 

oath  of,  on  production  of  manifest  of  crew  on  arrival  at  and  »«■ 
Indies,  734.-^See  **  Cofofiy.*') 
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MASTER,— (conHntf^d.) 

of  Tessels, — (continued,)  , ' 

forfeits  igSO  in  CM«  of  omiaaion*  734. 

of  any  Tessel  may  inspect  manifesW  734. 

his  duty  in  respect  to  prodttdng  it  to  oflioer»  735.— (See  ^  Mmitfegt:*) 

to  reporting  eai^»  736«— (See  '«  RBpori  OtUw^ndi/* 
'<  Report  Inwards.") 

his  bond»  763. 

enactment  of  26  Geo*  3.  c.  40.»  763« 

no  vessel  can  be  cleared  till  bon4  given  by  master  and  mate,  763. 

to  be  inpen^ty  of  ^200,  763. 

condition  of  it»  763. 

this  bond  not  confined  to  one  voyage,  but  extends  to  all  voyages  by  same 
master  in. same  sbipt  763. 

certificate  of  such  security  having  been  given  by  them  in  another -port. 
763. 

bonds  given  by  mates,  though  under  21,  are  valid,  765. 

liability  of  master,  mate,  ana  seamen,  to  owner  of  vessel,  lor  sueh  miscon- 
duct which  subjects  owner  to  penalties,  780. 

allowing  packages  to  be  opened  after  ship  arrives  in  port,  forfeits  jf  100, 
787.. 

if  goods  are  found 'on  board  after  vessd  cleared  and  dischaiged,  master  and 
purser  forfeit  ^  i  00,  788. 

and  mate  forfeit  j^OO  if  bulk  is  broken,  or  any  goods  nnahipped  when 
within  limits  of  port,  before  duly  wthorised,  788. 

what  casea  are  excepted,  788. 

forfeits  j£200  if  seal;  8cc.  set  on  goodf  by  offioer,  is  de&oed  or  hioken,  789. 

MECHANIC— (See  "  itfr<i/fcer.*') 

MEDITERRANEAN  PASSES, 

it  protects  British  ships  from  the  piracy  of  the  Barbary  corsairs,  495, 6. 

its  nature  explained,  496. 

founded  on  the  treaty  between  this  country  and  the  Barbery  corsatrs,  496, 

how  made,  496. 

the  protecUon  aflforded  by  these  jmsse9,  406. 

in  what  trades  they  are  used,  496. 

under  the  direction  of  the  king  in  council,  496. 

the  conditions  on  which  granted,  496. 

the  ship  must  be  made  free  by  ^ng  British  navigated,  496. 

what  is  considered  as  a  British  navigated  ship,  496. 
the  bond  required  of  such  vessels,  496. 
the  condition  is  to  give  up  nass,  496. 
these^  regulations  are  made  by  Idng  in  council,  496,.  7. 
they  are  periodically  called  in,  497. 
it  is  felony  to  foige  them,  497. 

MERCHANT  I4AW.— (See  "  Law  Merchant:*) 

MERCHANT  ENGLISH, 

consul  for  the  English  merchants  established  in  1448,  49.^(See  <<  Contui:*) 
shall  not  pass  out  of  realm,  147* 

MERCHANT  STRANGER.— (See  «  AUen,''  <«  Shipping.") 
miscellaneous  points. 

were  liable  for  one  another's  debts,  131. 

could  not  buy  or  sell  but  by  their  landlords,  131. 
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MERCHANT  STRANGER,— (coiKtnt^d.) 
muctlloHfoui  pointSf^^^continued,) 

could  II  t  ttay  in  England  but  at  four  &irs»  or  beyond  40  days^  131. 
if  they  urry  longer,  there  are  oaths  and  pledges  to  the  king,  131. 
relautious  made  in  fovonr  of  oommerce,  132. 
ihips  off  even  of  eiiemies»  to  enjoy  undisturbed  peace,  132^— -See  ** 

••  pingn  sUfH 

provision  of  magtia  charta  respecting,  132. 
now  to  be  used  when  of  a  country  not  at  war  with  us,  132. 

at  war  with  us,  132. 
the  seven  privileges  secured  them  by  magna  charta,  132* 
public  prohibition  mentioned  in  magna  charta,  is  meant  by  act  of  paitta* 

ment,  132. 
this  statute  exempts  him  from  all  evil  tolls»  132. 
ctnnot  be  taxed  but  by  samfe  authority  that  taxes  the  subject,  133. 
protection  of  foreign  me^hants^one  of  the  articles  of  our  national  Ubert?, 

183. 
enabled  to  recover  their  debts  summarily,  134. 
may  hire  houses^  and  dispose  of  thehr  goods,  134« 
protections  of  magna  charta  confirmed,  134. 
persons  disturbing  them  subject  to  double  damages,  134. 
may  not  carry  wine  out  of  realm,  134. 
not  liable  now  for  another's  debts,  134. 
may  remove  their  goods  in  time  of  war,  134. 
enactment  of  27  E^w.  3.  st.  2.  c  17.  respecting,  134, 5. 
a  court  constituted  to  try  mercantile  causes  affecting  them,  135. 
farther  confirmation  of  their  privileges,  135. 
*        sinoe  this  they  have  been  very  much  abridged,  135,  6.<— '(See  *'  AUenJ^- 

i.  rejidaHMi  affectmgi  onfint  establiihmefit  m  tkii  country ,  140  to  5. 
wst,  as  they  affect  the  merchant  stranger  himself,  140  to  4; 
they  are  taken  into  king's  especial  protection,  140. 
exempted  from  seixure  ^r  one  another's  debts,  140* 
saving  law  of  marque  and  reprisal,  1 40.        , 
same  spirit  evinced  in  the  14  Ric.  2.  c.  9.,  140. 
enactment  of  the  statute,  140. 

must  be  entreated  in  the  same  way  as  English  merchants  abroad  are,  141. 
may  not  sell  their  goods  to  one  another^  nor  carry  the  proceeds  out  of 

realm;  141. 
bust  give  sureties  so  to  do»  and  must  dwell  where  ports  are  as»gned 

them,  141. 
these  provisions  confirmed  by  4  Hen.  5.  c.  5.,  141. 
workers  in  gold  and  silver  to  live  in  open  street,  141. 
provisions  of  17Edw.  4.  c.  1.  and  14&  15  Hen.  8.  c.  2.^  141,  2« 
are  to  be  under  direction  of  wardens  and  fellowships  in  London,  with  one 

alien,  142. 
their  wares  are  to  be  marked  by  such  wardens,  &c.  142. 
where  act  does  not  extend,  142. 
officers  in  London  refusing  to  mark  wares,  they  may  be  sold  without 

mark,  142. 
thci  marking  only  extends  to  joiners^  pouchmakers,  coopers,  and  Uack- 

smiths,  142.  ^ 

regulation  confirmed,  142. 
to  pay  same  charges  as  king's  subjecis  in  same  trade^  being  bouaeboMers, 

142. 
they  were  to  take  certain  oath8>  142. 
must  be  householders,  142, 


y 
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iiteRCHANT  STllANGER,— (conKnued.) 

1.  r«ftt{afiof»  affecting,  onfint  establishment  in  this  cotmfry,-— (cortfmiMd.) 

in  some  cases  to  make  search  with  th,e  wardens,  &c.  142.— *(See  "  Jtrtifi^er 

^*  Fore^**) 
how  t^ey  are  to  pass  their  goods  at  the  custom  hoiUse,  142.— (See  **  Cus^ 

"  towii/'  *•  Entries/') 
chil(fren  of  aliens  under  21,  cannot  be  traders,  143. 
police  regulating  them,  143. — (8ee  **  AlienJ*) 
secondly,  regulations  as  to  journeymen,  apprentices,  and  sencants,  144, 5. 
8.  rmilations  as  to  alien  merchants'  traffic  with  others^  145  to  168.  subdivided 
uitofi7eheads# 

1.  as  it  relates  to  description  of  persons  with  whom  he  vAnj  trulde,  145,  0; 

—(See  «•  Artyicer  Foreign:*) 
they  must  not  sell  to  one  another,  146. 
nor  carry  out  merchandize  \^hich  has  beeti  bi^iight  into  realra^  146; 

2.  as  to  time  within  which  their  transitetions  must  be  done,  146. 

must  sell  their  merchandize  within  a  quarter  of  a  year^  146. 
they  niustliuy  foi^ready  money  only  of  king's  subjectl,  146. 
since  extended  to  six  month's  credit,  146. 

3.  as  to  the  places  in  which  they  may  exercise  their  calling,  146» 

principsd  impediment  is  franchises  of  particular  townsj  146: 

these  were  at  first  not  encouraged,  146. 

though  they  were  aftlsrwards  extended,  147. 

ihe  sea  is  open  to  them  to  pass  with  their  wares,  147* 

freedom  of  trade  restored  to  them  in  spite  of  franchises  of  towns; 

147. 
iheir  dhips  cannot  be  compelled  td  come  into  England,  147. 
if  they  do  come  in,  having  paid  custoni,  &c.  they  may  sell  part  of  theil 

'  goods  undisturbed,  147. ' 
and  may  afterwards  depart  at  their  will  with  the  remnant,  147.— (See 

"  Shipping:*) 
shall  not  be  c6mpdl6d  to  sell  their  goods,  147^ 
none  shall  drive  them  to  any  particular  port,'  or  meddle  with  their 
■  sale,  147. 

tonfirmation  of  these  privileges,  147: 

they  may  freely  sell,  paying  custom  and  subsidies  thereof  due,  147. 
confirmation  of  freedom  of  trade,  savins  right  of  purveyance,  147*^ 
Are  welcome,  and  may  taity  as  long  as  they  list;  147«' 
all  these  privileges  confirmed,  147»  8. 
thft  last  acl!  touching  their  place  of  carrying  On  their  trade  is  1  Rio.  3. 

c.  9i  sect.  11.,  148. 
this  act  confines  their  trade  to  the  town  in  which  they  dwell,  148. 
Cannot  c&rry  on  trade  in  the  colonies,  upon  pain  to  forfeit  all  theif 

J  roods,  148.  52.  212. 
escription  of  goods  he  may  deal  in^  148  to  60. 
1.  what  kind  of  goods  be  is  prohibited  to  traffic  in^  148  to  50. 
might  deal  in  all  manner  of  goods,  148. 
might  export  wool,  148. 
may  sell  victuals,  l49. 

may  not  buy  any  unwrought  English  horns  within  citj  of  London, 
149. 
"  nor  may  a  subject  sell  them  to  them,  14d. 
promion  of  4Edw.  4.  c.8.  respecting  the  buying  and  selling  of 

horns,  140. 
may  buy  all  those  refused  by  English  homers,  149. 
these  provisions  were  repealed,  but  since  revived,  149« 
may  not  exercise  any  haodicrafb  149* 


960  mDKX  TO  THS  FIRST  VOLVMBU 

MERCHANT  STRANGER,— (coiihitt»«l.) 

3.  1b  what  deicripdon  of  goods  he  may  deal  in. — (conHmud*) 

1.  what  kind  of  goMs  he  is  prohibited  to  traffic  vHf^amlumfL) 
nor  make  any  cloth,  149. 
may  trade  in  books  by  2d  Hea.  8.  c.  15m  149. 
see  list  of  other  things  that  they  may  not  trede  iB»  149, 50. 
provision  of  1  Ric.  3.  e.  12.,  149,  150. 
may  not  be  pewterers,  50. 
no  authority  to  sty  that  these  proviuona  are  repesled  by  5  Blis.  c.7.i 

150. 
are  now  encouraged  to  exercise  trades  relating  to  flai,  150« 
may  deal  in  weapons,  arms,  gunpowder,  &c.,  IM. 

2.  what  kind  of  goods  he  cannot  export,  150  to  152.— (See  **  Etpor- 

mav  not  expert  wine*  150. 

to  be  sworn  to  hold  no  staple  of  wool,  &c.  beyood  ses,  150. 

how  he  is  to  carry  leather  oosstwise,  151. 

may  not  export  bows,  arrows,  &c.,  151. 

beery  except  he  bring  in  clapboard,  152. 
pilchards,  but  on  same  cooditioa,  152. 
may  exercise  trade  in  colonies,  152. 
this  disability  removed  in  pla^  that  are  surveBdered  to  the  ctovd. 

oB  taking  oath  of  aUegianee,  152. 
rights  of  East  India  compsny  are  hewei«r  saved,  152. 
as  to  their  rieht  of  fishing,  152.--{See  <«  Briiery.") 

3.  in  what  goods  ne  is  to  invest  his  capital,  152  to  159. 

must  invest  half  the  produce  of  his  imported  eargo  in  ooDmodioes 

of  the  land,  152,  3^|;See  •*  CapUaL") 
afterwards  extended  to  all  the  produce*  153. 
these  ooromodities  to  be  merehaodiaea  of  the  staple,  153. 
purchase  to  be  made  within  three  months  after  eachsngei  153. 
may  export  some  part  of  the  money  o£  Englandy  153* 
but  since  prohibited^  153. 

must  carry  their  whole  cargo  in  British  goodflb  154. 
roust  not  carry  out  of  realm  any  merchaodiaes  brought  »^ }.%. 
are  to  find  surety  not  to  export  bullion,  154^  5.— (See  "  SuUrn^ } 
the  object  of  establishment  of  mmt  at  Calais,  154. 
provision  of  17  Bdw.  4.  c  1.  for  enforcing  obedienfle  to  above  J3w», 

to  whom  act  does  not  extend,  155.— (See  *'J$nb(atadorr  "  Wfiw-'O 
this  act  made  perpetual  bj  3  Hen.  7.  c  8.,  155. 
observations  on  the  impolicy  of  these  r^ulationst  156.  7- 
bullion  may  be  exported  by  alien,  and  foreign  coin,  15<>' 
but  British  coin  cannot,  158. 
4.  what  kind  of  goods  may  not  be  sold  by  retail,  159>  oO. 
may  sell  all  victuals  wholesale  and  retail,  159. 
but  nothing  else,  159,  60. 
provision  of  1 6  Ric.  2.  c.  1 .,  159. 
must  not  sell  books  by  retul,  160. 

4.  Duties  and  customs  payable  by  them,  whether  aUen  or  deniscn,  160,  • 
— (See  "  Cust(ymJ') 

alien  duty  entirely  repealed,  160,  1.  ,  r^f) 

advantages  of,  employed  in  the  British  fisheries,  161.— (ow 

his  interest  in  real  property,  162  to  168. 
real  property  defined,  162. 
in  general  cannot  be  holden  by  alien,  162. 
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MBRCHANT  STRANGER, -(coit^miieff.) 
lib  interest  in  real  prbp^rtj, — (tontlnued.) 

he  may  take  laud!  by  purchase,  thoagh  not  b^  desc^ilifty  162. 

why  not,  162.       ^ 

but  on  office  found  it  will  go  to  the  king,  1 G2, — (See  ^*  King.") 

80  if  he  purcfaase  land,  afid  die,  1  ^ 

how  ana  when  it  vests  ih  th6  king,  1 62. 

until  office  found  he  is  sdzed,  162. 

and  may  bring  actions  tiit  injuries  done  to  it,  tH* 

he  cannot  take  by  descent,  1^2. 

or  by  any  .other  right  by  act  of  law,  162. 

cannot  inherit  at  oonimon  law,  1 62. 

noi*  1>y  statute,  except  made  denizens,  dr  hAluMffized,  1 62* 

Lord  Hide's  judgment  in  reference  to  this  case»  163. 

83  to  dower  by  luien  widow,  L63. 

cannot  be  tenant  by  the  curtesy,  and  why  not,  1 63. 

tenancy  by  the  curtesy  defined,  l63« 
'  general  rule  of  law  regarding  the  real  property  of,  164. 

reasons  whj  aKens  in  genenS  excluded,  164. 

could  not  formerly  hire  houses,  1 64. 

petition  of  London  to  have  aliens  removed,  164. 

diversity  between  a  lease  for  years  of  a  house,  and  one  for  lands,  1 65. 

^r  the  latter  goes  to  the  kins  on  office  found,  and*  the  former  hot,  164. 

but  that  will  go  to  the  king  if  he  departs  the  realm,  lS5.~(See  **  King.") 

or  if  he  die,  and  why  so,  165.  .         ^. 

but  he  cannot  have  a  lease  of  a  house,  except  tngag^  in  otiercantile  ^f- 
suits,  165. 

this  indolence  only  shewn  to  merchants,  i£dt  to  anifiic^r^,  1 65. 

bat  artificers  may  have  a  house,  on  an  agreemeht  for  oct^upation,  166.— 
(See  ••  Artificer.'') 
might  carijon  general  trade  in  a«y  vessel,  170.-^($ee  **Itai>igettionf"  ^^S^pping*^) 
excluded  mm  coasting  trade,  1/0,1. 
aa  to  importing  fish,  170,  1.— (See  *'  fuhJ') 

cannot  he  part  owner  of  any  coasting  vessel,  17L— (Se6  *'  C6M«me"y 
ships  of,  catinot  come  to  the  plantation^,  I7r. — (See  **  toim^.") 
cannot  buy  share  in  a  British-built  vessel,  unless  with  Consent  of  three-fourths 

in  value  of  owners,  2^8.  v 

of  his  trade  to  the  East  Indies,  671.— (See  *<  Mast  IndUsr) 

MODEL. 

exportation  of  machines,  engines,  or  tools  used  itk  certd^  msinufkctit^^  pro« 
hibitedj  578.-^(See  "  tooU.") 

an  indictable  offence  at  sessions,  578. 
forfeiture  and  punishment  in  case  of,  57^. 
of  glass  house  or  brewery  where  question  can  be  ti'ied  oti  prbductSoti  of,  court 
will  not  grant  a  view,  826,  7« 

Molasses. 

one  of  the  enumerated  colonial  articles,  222. 

bond  for,  and  its  condition  and  penalty,  222.— (BeC  **  Bonid."}    • 

no  custom  payable  on  exportation  of  it,  71^ 

« 
liONEY.*-<See  ^  BuUion,^  and  post  second  volufke.) 

oouttSerfeit  or  bad,  may  not  be  imported,  535.  ^ 

importing  bad,  resembling  English  coin,  is  high  titesidbil',  SM.  ^ 
importing  lii^t-silver  coio^  resemblidg  English  cditi,-is  fMiXliiU9,  dB5» 
where  it  is  made  fel6ny,  535,  6. 
roL.  I.  '  3  CI 
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MONBY,~(coiiliiiMd.) 

pttnishable  with  transportation  for  seten  years,  535,  6. 
foreign  coin  of  gold  and  silver  importable^  dnty  free,  536. 
no  money  but  British  coin  current  in  England,  536. 

MONOPOLT^See  <<  Colonyr  and  see  second  vobme  Index,  '<  Jfoncpofy/') 

of  the  trade  of  her  own  colonies  by  a  nation,  not  repugnant  to  law  of  nature; 

81. 
of  the  facilities  to  foreign  commerce  by  colonial  monopolies  and  foreign  cob<- 

meroe,  631,  2, 3. 

MOnVE, 

the  position  that  the  motive  of  sellers  is  nothing  to  the  buyers,  how  frr 
true,  475. 

MUNICIPAlL  LAW.^See  *<  Camman  Law.'') 

the  law  merchant  acknowledged  by  English  munidpal  law,  32. 

MUSLINS. 

trade  of  linen  yam  how  far  prohibited  to  be  imported,  524. 

MUSTER, 

roll  necessary  on  board  of  a  neutral  Tessel,  488.— (See  **  Shifts  PapenJ^ 
what  it  is  to  contain,  488. 

NATION,— (See  "  R^hu;*  "  Law  of  Nations.^) 

no  nation  can  make  treaties  to  interfere  with  the  rights  of  another,  39.  76. — 

(See  ••  Treaty,'*  «  Rights:*) 
what  clauses,  &c.  she  may  insert  in  a  treaty,  40.— (See  **  T^atff.**) 
rights  of  a  nation  as  to  commerce  in  case  of  war,  peace,  or  neutndity,  42,  3. 

—(See  ••  Treaty^*'  "  Rights/'  "  War,"  "  Peace.*^ 
how  it  may  lose  or  depart  from  the  natural  and  voluntary  law,  44. 
how  and  when  it  may  annul  treaties,  48. 

how  hr  one  nation  may  prohibit  or  restrain  general  commerce  either  with  her- 
self or  her  colonies,  76,  7,  8,  9.— (See  **  Commerce:*) 
the  right  acknowledged  by  all  others,  79,  80. 
she  may  prohibit  the  import  or  export  of  certain  merchandize,  79. 
she  may  institute  customs,  79. 
she  may  prescribe  the  manner  in  which,  and  the  places  where  her  commerce 

shall  be  carried  on,  79.  81. 
may  exercise  her  power  over  aliens  liring  under  her  dominion,  79. 
may  make  what  dbtinctions  in   commerce  between  nation  and  nation  die 

pleases,  79. 
the  authority  on  which  it  rests,  79,  80,  1. 
ciation*8  obligation  to  trade  imperfect,  80,  1. 
how  far  one  nation  may  contract  to  sell  all  the  proceeds  of  one  commodity  to 

another,  80,  1. 
may  seize  goods  of  an  alien  concerned  in  a  trade  prohibited  by  her,  81.— -(See 

«'  Alien,") 
not  bound  to  regard  the  revenue  laws  of  another,  81. 
right  to  enforce  them  herself  against  aliens  as  well  as  subjects,  82.  4.— (See 

*•  Revenue.**) 
right  to  refuse  or  impose  limitations  on  passage  by  land  through  a  states  S3 

to  88.— (See  <'  Pauage  by  Lmd  or  SeaJ') 
right  to  dominion  of  sea,  and  to  refuse  or  limit  passage  thereon,  88  u/103v-« 

(See  "  Passage  by  Land  or  Sea.") 
right  of  a  natipiK  in  respect  to  aliens,  108  to  6&-»(See  *«  jiUen.'^) 
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NATURAL  LAW.— (See  ''  Lcao  Merchant,''  '•  Law  of  Natum:*) 
what  it  18,  28. 

principles  of  natural  law  immutable^  35. 

opinions  of  celebrated  foreign  writers  admissible  in  England,  34. 
ir  violated  how  and  when  court  of  admiralty  interferes,  37,  8. 

NATURAUZATION,— (See  "  Naturalized  SuhjecU.'') 
effect  of,,  on  an  alien,  123. 
can  only  be  effected  by  parliament,  123.  8. 

naturalized  persons  are  of  two  classes,  123. — (See  "  Naturalized  Sitbjects") 
cures  all  defects,  and  has  retrospective  energy,  124. 
is  absolute,  and  for  ever,  124. 

of  foreign  mechanics  by  a  general  act,  15  Car.  2.  c.  15.,  124. — (See  **  Mechanic.'^ 
enactment  of  the  statute,  125.  ' 

of  foreign  seamen,  13  Geo.  2.  c.  3.,  125 .—(See  **  Mariner,") 
general  disabling  clause  in  acts  of,  125,  6,  7. 
no  acts  extend  to  naturalized  persons  excluded  from  benefits  of  the  4  Geo.  2« 

C.21.,  125. 
nor  to  give  idl  the  advantages  of  English-bom  subjects,  126. 
no  bill  for,  can  be  passed  without  the  disabling  clause,  126,  7* 
construction  of  the  acts  as  to  the  dtsabiing  clause,  126. 
reasons  for  imposing  these  disabilities,  127. 
disabling  clause  of  the  14  Geo,  3.  c>  84.,  127. 
enactment  of  that  statute,  127. 
reason  for  this  enactment,  127,  8. 

the  disabilities  of  the  naturalization  acts,   do  not  extend  to    children  of 
English  parents  bom  abroad,  128. 

NATURALIZED  SUBJECT,-.(Sec  "^ii«i,"  "  Demzen,'*  '' Naturalization.'') 
defined,  and  of  two  descriptions,  123. 

1.  those  made  by  a  particular  act  of  parliament,  123. 

2.  those  made  by  a  compliance  with  provisions  of  certain  general  actSjJ 
123. 

rights  oi first  class  depend  on  particular  enactments  of  the  statute^  124. 
mar  inherit  as  a  natural-bora  subject,  124. 

wife  of  a  natural-bora  subject,  may  have  her  dower  of  land  sold  before 
'  she  was  naturalized,  124. 
brother  or  son  of,  may  inherit,  124. 
rights  of  second  class  rest  on  more  public  foundations,  124. 
first  act  oi  parliament  on  subject,  15  Car.  2.  c.  15.,  124. 
enactment  of  the  statute,  124,  5.— -(See  <^  NaturaJizaiUm*^) 
Moravian  brethren  naturalized,  125. 
foreign  protestants  made,  125. 

protestant  mariners  employed  in  whale  fishery  made,  125,' 
who  cannot  be  made,  by  force  of  the  general  acts,  125. 
oaths,  declarations,  and  ceremonies  of,  125« 
made  so  by  general  act,  not  put  on  same  footing  as  a  natural-bor^ 
subject,  126. 
,  ^       cannot  hold  place  of  trust  or  office,  or  be  member  of  privy  council,  or 
of  parliament,  126. 
cannot  be  a  constable,  126. 

cannot  hold  any  office,  ,&c.  in  or  out  of  the  United  Kingdom,  127. 
reasons  for  this  construction  of  the  act,  126. 
cannot  in  general  claim  indulgeiace  in  trade,  127. 
reasons  for  the  enactment,  127,  8. 
^  in  all  other  respects  is  on  the  same  footbg  as  a  natural  bora  suliject^ 

12ot 
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NATURALIZED  BVBJBCTr^contmwed.) 

defined,  and  of  two  detcriptioDB,^am<Maie(L) 

rights  of  ieamd  class  rest  on  more  pabBc  foanditiiOMj    IcmiMmmi^) 
the  only  mode  of  meldng  a,  128* 
is  not  released  fiom  his  natitfal  allegiaoeeb  128^-— (See  ** 
Eyre,  chief  Jnstioe,  opinion  on  this  subject,  128,  9. 

he  may  be  prevented  tmn  going  to  his  own  domieiK  iM. 
and  if  there,  on  kins's  command  he  nrast  retnrn,  13f . 
principle  of  this  deasion,  129* 

caught  firiiting  against  his  own  etate  gviky  of  tie aaop.  Iff* 
case  of  MacdonaU,  Iff,  90. 

NAVAL  OFnCER. 

in  the  colonies  to  give  seeuritr  faithfully  to  diachai|^  has  dbities,  234. 
admirals  and  comsnandrrs  of  ajng'a  ihipa  mey  sdae  ressclt  oflrniHng  WHost 

kttiat  l«in»  12Car.2.  c  18.aeei 
213. 
may  seize  vessels   ofeiding 
American  colonial  intercouiae  act, 
242. 


I. 


NAVIGATION,— (See  •'  CeesHroe^*  •*EmimeraUdJrMes,*'  '^Shippmg,'^  * 
"  ffine.") 
one  ef  the  efiects  of  dominion  of  sea,  is  right  to  restrain  navig^ttton  of  fsragnas, 

102. 
tolls  for  benefit  of,  may  be  imposed  by  ri^  of  nde  orer  sea,  Ittl. 
poUqf  ci  the  navigation  laws,  169.  299*  MO. 
MHmi  navigation  lavrs,  169  to  273. 

5  Rich.  2.  Stat.  1.  c.3.  considered  first  narigatioo  Uwt  lfi9« 

provision  of  act,  169. 

that  attempt  made  at  too  early  a  period*  169. 

therefore  merchants  allowed  to  use  foreign  shipping,  wliere  no  BagiiEh 

ahi]^  was  to  be  had,  169.  170. 
but  wue  of  Gttienne  must  be  imported  in  English  ships  English  navigaied, 

170. 
eitended  to  ThouJouse  woad,  170. 
these  prorisions  form  two  of  the  leading  features  of  our  modem  navigstioii 

code,  170. 
via.  requisition  as  to  the  British  property  and  the  British  manning  of  tk^ 

vewie},  170. 
isheriea  considered  as  conoeeted  with,  170. 
policy  rmrding  of  vessels  employed  in  coasting  trade  introduced  by  5  His. 

C.5.,  170. 
the  celebrated  act  of  navigation  first  passed  on  9th  Oet.  1651,  171. 
it  first  secured  import  trade  of  Asia,  Africa,  and  America,  171,  2. 
next  it  secured  the  jp^ater  of  the  European  import  trade,  172. 

the  importation  of  fish,  1 72. 
it  makes  some  regulations  for  exportation,  172. 
and  afterwards  secures  the  coastmg  trade,  173. 
the  provision  of  the  navigation  act  made  uter  the  restoration,  12Car.  2.  e.18. 173. 
the  object  of  them  fourfold,  173,  4. 

1.  the  coastii^  trade  of  this  country,  173  to  175.— (See  **  GooifMe.") 

2.  trttde  of  Great  Britain  with  Europe,  176  to  192^See  <*  Gnai 

Britain.'') 
of  British  ships  eo^>loyed  in  thb  tx^t^  must  be  by  a  master  md 

three^fourtos  mariners  British,  192. 
British  owned  and  built  shipping  to  be  entitled  to  their  iigltfs 

must  be  British  nav^teo.  256. 
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NAVIGATION,  — (continued.) 

the  pronneot  of  the  napigudon  aet^'^anUmued^) 
the  object  of  them  fourfold,  «-(conhmM(2.) 

3.  British  trade  with  Asia,  Africa,  and  America.  192  to  211. 

4.  trade  Tirith  British  colonies,  and  planutions,  and  territories  abroad, 

211  to  236. 

5.  trade  with  the  United  States  of  America,  235  to  252. 

6.  regulations  respecting  British  shipping  and  marines,  252  to  258. 

British  owned.  252. 
BriUsh  built,  252. 
r^istry^  254. 
British  navigated,  256. 

consequences  of  ship  being  partly  owned  by  a  foreigner,  258. 
where  any  proportion  of  mariners  are  required  to  be  Bridah,  they  must  be 

so  during  the  whole  voyage,  256.— -(See  '^  Mariner,*') 
exceptions  to  the  rule»  256. 

what  foreign  mariners  to  be  deemed  British  marinersy  256. 
in  what  seas,  navigation  of  ships  by  negroes,  the  negroes  deemed  BriUsh 

subjects,  256,  7. 
how  to  proceed  where  ships  <are  found  at  tea  illegally  navigatedi  257» 
poliey  of  the  laws  of^  258  to  264. 
observations  on  it,  258,  9.  260. 

of  Mr.  Reeves  respecting,  260. 

Lord  Sheffield  on  the  suspenuon  of  the  lawa  ot,  261, 
Mr.Oddy,  263,4. 
muioellaneous  pomis* 

laws  extend  to  Bast  Indies^  but  all  company's  ships  are  to  be  deemed  British 
'      built,  673. 
of  the  navigation  of  East  India  built  ships,  674. 
Asiatic  sailors>  lascars,  or  natives  of  India  not  considered  British  seamen, 

674. 
and  thift  though  they  be  bom  in  company's  dominions,  674. 
what  proportion  of  British  seamen  necessary  on  board  of  cuoh  ships,  in 

order  to  deem  her  British  navigated,  675. 
how  to  proceed  in  cases  where  no  sufficient  number  of  British  seamen  can 

be  found,  675. 
of  the  license  to  be  procured  in  such  case,  j675. 
but  on  voyage  back  she  must  have  the  legal  sti]^ulated  quota,  675. 
where  vessel  navigates  within  the  limits  of  the  company^s  charter,  no  spe^ 
cified  pumber  of  British  seamen  required,  675. 

NAVY, 

officers  of,  receiring  illegal  goods  on  board  their  ships,  liable  to  be  cashiered 

and  rendered  incapable  to  serve  his  nuyesty,  781. 
may  be  tried  for  such  offence  by  court  martial,  78 1 . 
also  forfeit  ^500  or  value  of  goods  at  election  of  informeri  781. 
court  trying  that  ofTence  to  certify  judgment  to  admiralty,  781. 
when  may  seize  smuggled  goods.«^(See  '*  Officer,**  <*  SimggUing**') 

NETHERLANDS, 

late  treaty  with,  620.— (See  «*  Treaty**) 

NEUTRALS  and  NEUTRALITY,— {See  "  Peace/*  *«  fTar;*  ••  AUf/*  "  Colony.**) 
the  commercial  rights  of  a  neutral  nation  tktt  reMMine  llMral^  43«^See 

•*  Treaty^  *'  RighU/*) 
consul  must  prevent  violation  of  property  by,  64, 
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NEUTRALS  and  NEUTBALITY,— (coirHntced.) 

and  in  case  master  of  a  ship  has  violated  same,  consul  must  inform  aader- 

writers  on  a  policr  thereof,  65. 
warranty  of  neutrality  not  falsified  by  fordgn  condemnation  for  bread  ni 

foreign  ordinance,  77. 
British  subject  resident  in  a  neutral  state,  may  carry  on  war  with  eoemT, 

383.  n.  1. 
may  trade  with  enemy  of  another  state,  383. 
ports  no  protection  to  goods  shipped  there  for  purpose  of  exportation  to  hosub 

ports,  385. 
agency  no  protection  to  enemy's  goods,  385. 
property  bon&  fide  is  protected,  385. 
merchants  residing  in  enemy's  country  not  to  be  considered  as  neutrals,  38>, 

and  Addenda.^{See  *'  HoiHle  Character.*') 
partnership  with  neutrals  no  protection  for  trade  with  enemy,  385. 
distinction  between  temporal^  and  permanent  alien  enemy  applied  to,  394. — 

(See  "  Enemy.'*) 
neutral  only  alien  enemy  in  respect  to  his  local  allegiance  to  another  forago 

power,  394. 
neutral  may  bring  action  against  a  per<H>n  in  England  on  a  note  given  by  a 
British  subject  residing^  in  alien  enemy's  country,  397,  n.  1  .^See  **  JElMie 
Character.'*) 
Englishman  resident  in  neutral  country  entitled  to  pri?Ue^  of  it,  398.  439. 
residence  in  neutral  country  gives  all  the  right  of  neutrality,  396.  439. 
cases  where  it  has  been  so  holden,  398. 
this  not  to  be  inconsistent  with  natural  allegiance,  398. 
but  it  has  been  decided  without  this  reservation  before  the  lords^  398. 
what  constitutes  such  a  residence,  399  to  403. — (See  **  Readence^) 
residence  only  affects  that  particular  trade,  406. 
goods  of,  not  seizable  immediately  on  first  breaking  out  of  war,  40S« 
ffoods  of,  in  enemy*s  ship,  free  from  seizure,  411. 
wsurance  of  goods  by,  msy  be  proceeded  on,  though  after  loss  may  becone 

alien  enemy's,  425. 
right  of  postliminium  does  not  aflect,.  430. — (See  **  PostUanmium.**) 
transfer  of  a  prize  to  a  neutral  valid  without  condemnatioD  on  peace  estip- 

blished  between  the  two  belligerents,  433. 
if  neutral  afterwards  turn  enemy,  the  right  of  postliminium  does  not  operate 
right  of  neutrab  to  carry  on  their  accustomed  commerce,  438  to  40, 
certain  principles  established  between  nations,  438. 
not  to  be  affected  by  contending  nations,  438. 
may  carry  on  accustomed  commerce,  439. 
exceptions  to  the  rule,  439. 
ships  of,  liable  to  visitation  and  search,  439* 
origin  of  laws  regarding  rights  of,  439. 
neutral  may  carry  on  trade  with  enemy's  ports,  and  recover  on  an  iDSuraooe 

in  British  courts,  440. 
may  carry  enemy's  property,  and  ship  not  liable  to  confiscation,  440l 
pmperty  of  neutrals  in  enemy's  ship  protected,  440. 

it  must  be  restored,  but  without  allowance  for  detention,  440. 

does  not  gain  hostile  character  by  being  found  there*  440.. 

but  the  presumption  is  that  it  is  so,  440. 

Buch  presumpiion  may  be  rebutted,  440. 

this  law  operates  in  cases  where  neutral  is  in  partnership  with  an  eoemv, 

440.— (See  «*  Partner:*) 
case  deciding  point,  441. 
not  to  where  neutral  is  agent  of  the  belUgerent,  441«-»(See  **  JgenL*^ 
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NEUTRALS  and  NEUTRALITY,— (conh'nued.) 

protection  affi)rded  by  a  neutnd  port,  441  to  4. — (See  "  Pori.*^ 

no  protection  afforded  enemy's  property  in  neutral  shipping,  444. 

on  seizure  of  it,  freight  must  be  paid,  444. — (See  "  Freighi.*^ 

where  the  maxim  ''  free  ships  maVe  free  goods ''  applies,  444. 

commerce  of,  when  illegal,  444  to  449. — (See  *•  Contrahand  Commerce.**)' 

violating  blockade,  449.— (See  "  Blockade:') 

consequences  of  a  neutral  illegally  conveying  dispatches,  460.—- (See  **  Di»^ 

patch.") 
consequences  of  a  neutral  carrying  troops,  462. 
may  be  called  to  account  for  carrying  on  trade  contrary  to  treaty,  462. 
consequences  of  submission  by  neutral  to  outrages  of  one  of  the  belligerents, 

462.-r-(See  "SufcTOittiofi.'*) 
how  affected  by  carrying  on  the  coasting  trade  of  either  belligerent,  465,  6, 

— (See  "  Cocuitoiser) 
the  colonial  trade  of  one  or  other  of  them>  466  to 
469.— (See  ''Colony:') 
what  is  meant  by  the  rule  of  1756,  470. 

the  relaxations  that  have  been  introduced  in  more  modem  times,  470. 
where  commerce  is  hostile,  neutral  ownership  will  not  protect  the  property, 

474. 
bow  far  the  motive  of  a  neutral  is  a  consideration  in  deciding  this  point,  475. 

—(See  •'  Moiioe:') 
the  duties  of  a  neutral  towards  each  belligerent,  475. 
interest  of  enemy  in  goods,  479. — (See  ''  Enemy:') 
suspension  of  the  rights  of  neutrals,  482. 

cannot  be  put  in  a  worse  condition  by  war  than  he  was  in  peace,  482. 
except  in  cases  of  very  urgent  necessities,  482. 

as  by  the  forcible  employment  of  neutral  ships,  482. 
ships  of  neutrals  may  be  employed  by  one  belligerent  in  his  expeditions  against 

the  other,  482. 
but  a  recompense  must  be  paid,  and  their  safety  secured,  482. 
and  they  must  be  restored  after  the  necessity  is  over,  482,  3. 
reasons  supporting  this  extraordinary  dereliction  firom  the  rule  of  meum  et 
tuum,  482,  3. 
observations  on  this  rule,  483. 

this  suspension  now  seldom  goes  further  than  a  civil  embargo,  483. — (See 
"  Embargo:') 
of  the  visitation  and  search  of  neutral  ships,  and  consequences  of  resistance^. 

483  to  7.— (See  "  Search.") 
of  the  papers  and  documents  requisite  on  board  of  a  neutral  vessel,  487.— (See 

"  Ships  Papers.") 
of  the  dispensations  granted  to  neutrals,  490. — (See  "  Dispensation:') 

'  NEWFOUNDLAND.— (See  «'  FisherUs.*') 

of  the  duties  payable  on  ships  entering  inwards  from,    708,  9,   10.— (See 

*•  Tonnage:') 
clearing  outwards  to,   710.  —  (See  "  OU^'^ 
''Fish;'  ''Customs!'  ** Exportation:') 

NON-ENUMERATED  ARTICLES, 

trade  in,  from  colonies,  subjected  to  certain  regulations,    225>  6«^(Seft 
"Colony.") 

NOTICE, 

of  shipment,  to  obtnn  drawback  on  exciseable  goods,  605^ 
six  hours  notice  of  shipment  must  be  given  at  bast,  605. 
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notioe  most  be  ii^  writbg,  ff05. 

what  the  notjoe  miitt  specify,  M5,  6. 

BO  drawback  payable  if  cbU  iiqtice  n  no$  ^Ten,  Qr  oflSper  is  npt  dlmedT  lo 

inspect,  d06. 
fto  mwbadc  MyM>k  if  goods  are  not  worth  at  least  the  duty  of  e^idse  cbaiged 
\  on  them,  606, 

goods  most  pot  tary  iu^antity  or  ifuality  from  description  gi?eq  'm  the  ntKioek 

606, 
torfeituie  and  penalty  in  case  they  do«  606* 
packys  mentitfiied  m  the  notice,  <nay  be  unpacked  by  officer,  606.— (See 

"  Fachmg/'i 
if  goods  not  forthwith  shipped^  fresh  notice  most  be  meog  606,  7. 
in  what  cases  of  non-cooiplit^ce  with  notice*  forfeiture  ensues*  607^— ^See 

to  quit  the  Eut  Indian  tenitories,  when  to  be  given,  670. — (See  **  Etai 

of  owner  buying  in  his  own  property  at  an  unction,  wheo  necessarv>  819  w 
(See  ••  Juctum^'')  ' 

MorrCB  OF  ACTION. 

|w  w|it  or  other  process  to  be  issued  a^nst  oQicer  of  ve^eouei  until  after  evpi- 

ration  of  one  month's  notice  in  writing,  806. 
this  extends  to  persons  acting  in  aid  of  sach  officers  806. 
most  be  defivered  to  officer,  or  left  at  his  nsual  pUce  pf  «bode,  806* 
what  to  be  staled  in  such  notice,  806< 
atto#nm  nana  and  pli^  of  abode  to  b,e  atatedj^  806. 
a  fee  of  20s.  to  be  paid  for  preparing  and  serving,  806. 
oSRcen  of  army  and  naty  an^  penons  employed  by  the  officers  of  cnstoessy 

entitled  to  such  notioe,  806. 
and  person  in  pay  of  excise,  but  without  a  deputation,  is  ei^titied  to  it,  806^ 
•   but  no  notice  i^ecessmv  fi^r  e  uiere  non-'/eaanoei  80Q. 

tior  when  actiqo  is  foe  an  act  clearly  foreign  to    his   line    of   condact^ 

W7.  ^ 
or  for  seiang  ^oods  by  virtue  of  a  warrant,  of  a  description  totally  di|fanent  fircnn 

those  mentioned  in  it,  807. 
but  H  is  uiCfSiaiy  wiien  action  is  brought  for  an  act  of  an  official  nature, 

807. 
m  wliero  action  is  brought  to  leoovec  money  over  paid  by  way  of  doty, 

807. 
I|une  whoe  action  is  for  assault  cownut^  io  the  supposed  execotioa  of  his 

office,  807. 
tiecesseq^  Inhere  oAoer  believes  himsdf  acting  oiliciaUy,  ^^07. 
the  requisites  of  notice,  807. 

should  state  the  cause  of  action,  but  not  the  forn^  807. 
although  if  action  be  stated,  it  should  be  adhered  to  in  subsequent  pro- 
ceedings, 807. 
ii^  should  state  tbe  fyctA,  but  not  the  legal  reasons  on  which  action  fonndeiiy 

807. 
it  should  contain  plaintiiTs  name  and  place  of  abode,  807. 
notice  of  action  for  breaking  the  plain|i&  house  at  C.  street,  in  parkh 

of  Q.  is  insufficient,  807. 
the  attorneys  name  and  place  of  abode  should  be  stated,  807. 
if  surname  stated,  it  is  sufficient  to  state  the  initial  letter  of  christian  name* 

807. 
attorney  mi^  be  iintmb/ii  of  tk^,  tqivpu  ia  nMch  he  Uyee  geiier«ll|rf 
o08« 
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OAK  BARK, 

caQnoi  be  iippprted  when  its  priee  at  boma  does  not  exceiid  j^lO  the  load  of 

45cwt.,  528. 
or  when  it  does  not  exceed  £2.  lOs.  for  the  load  of  binds,  of  30  yards,  528. 

OATH, 

consul  Diay  administer  in  all  cases  respectittg  quarantine,  62* 

QQ  exportation  of  sugar,  fiic«  from  colonies  to  ports  south  of  Cape  Fini^terre, 

225. 
of  goFcmor  of  plantation,  232.— -(See  *'  Gavemar.*^ 
of  master  of  vessel  proceedmg  to  the  whale  fishery,  341.  n,  4. — (See  '*  Whale 

l)e£QFd  whom  to  be  taken,  341^ 
on  ship*s  return  from  whaling  Foyage,  342. 
in  oa^  whalers  are  forced  from  the  seas,  343* 
on  occasion  of  importation  of  whales,  363.  51. 
tpns  ofi  for  bounty  on  exportation  of  ulk  gooda,  590. 

cordage,  592. 
refined  sugar,  594. 
beer,  59i. 
terms  of,  for  drawback  on  exportation  of  drawback  foreign  goods,.  800. 

beer,  601. 

cide^  and  perry,  603. 
for  bounty  or  drawback  on  debenture,  must  be  by  real  owners,  608. 
oath  agaiDSt  relauding  such  goods,  608. 
when  It  may  be  made  by  agent,  609. 
oath  for  agent  in  thb  respect,  609* 

of  mast^,  on  making  entry  offish  to  pass  it  du^  freei  709. 
of  master  on  entry  of  blubber,  train  oil,  spernmoeti  oQ,  head  matter,  and  whale 

fins  from  Newfoundland,  710. 
el  master  on  obtaining  certificate,  shewing  that  they  were  caught  a9  directed  by 

law,  710.— (See"Oif  '' FUh.") 
of  importer  or  consignee  thereof,  710. 
of  master  on  report  inwards,  736. — (See  **  Report  tnwards,*') 
of  m  ister  on  deliyering  manifest  to  consul  in  Portuguese  South  Ameri<^  738.«^ 

(See  "  Manifest.'') 
of  maater  on  making  report  inwards«  739. — (See  ^  Report  vwards.*^ 
oC  merchant   on  making  entry,    745. -—(See  **  Entry    wnDards^**   *'  Entry 

oiUwardtr) 
of  auetiuneer  of  delivery  of  notioe  by  owner,  819.-*-(SQe  *^  Atuitji/dn**y 

OBSTBUCTINa 

officers  of  revenue  whilst  in  execution  of  their  duty,  how  punished,  813,  4. 

when  oflenders  taken  before  justice  of  peace,  how  to  be  dealt  with,  81,4« 
must  plead  to  indictment  immediately,  814,-— (See  '*  Traoerse.**) 
if  convioted,  sentenced  to  hard  labour  on  Thames  for  three  years,  814* 
opinioa  of  twelve  Judgea  aa  lo  the  word  on  "  shore,*'  used  in  these  statutes^ 

814. 
persons  charged  with»may  be  apprehended  on  Judge's  warranty  814. 
how  warrant  to  be  obtained,  814. 

when  offender  i^prehended,  how  judge  to  proceed,  8149  5« 
how  and  in  what  sum  recognizance  to  be  taken,  815. 
wheie  oftcers  allewad  to  sue  bundled,  815«— (See ''  Amired.") 

OIL, 

as  to  inaport^liaa  end  duties  oa  UvbheF, .  train,  and  spermaceti  oil^  709« 
what  certificate  necessary  on  importation  of,  by  fixitbb  snli^ecU*  709« 
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by  whom  to  be  gimoted,  and  wbat  to  tesdff,  710. — (See  ^  CerU/hak.^ 
(Midi  of  matter  to  be  made  to  penon  grantiiig  certificate,  710. 

on  makiEtf  entry,  710. 
importer  or  consignee  thereoC  710. 
in  defrnlt  of  certificate,  deemed  forevn  made,  710. 
dntici  on,  sntpended  till  July  1824,  710l 

leaked  out  of  packages  daring  voyage,  no  aDowanoe  of  duty  made,  759^«{8ee 
**  Ikamage/*) 

OFFRNCBS, 

committed  in  India,  how  to  get  evidence  when  witness  is  abroad,  656. 
committed  by  persons  holding  public  oflices  abroad,  how  to  get  eridenee  to 

support  diarge,  657. 
committed  in  Guernsey,  JerMy,  Aldemey,  Sark,  or  Man,  to  be  tried  ikn, 

813. 
committed  dsewhere  oat  of  kingdom,  vaaj  be  tried  in  any  courts  of  it,  813. 
committed  in  En^and,  Scotland,  or  Ireland,  tried  in  county  where  it  anac^ 

813. 
information  of,  taken  before  justice  of  the  peace  for,  and  subsequently  ootifial 
tosecretary  of  state,  813. 

OFFICER, 
in  general^ 

of  oustoma  to  forfeit  his  place  and  value  of  goods  when  he  impropenjginf 

a  warrant  to  land  enumerated  goods,  233. 
in  colonies  may  be  appointed  by  Treasury,  234. 
to  ships  proceeding  to  the  whale  fisheries,  341.— (See  **  Wkle 

his  duty  there,  34  U  ^ 

may  unpadc  packages  mentioned  in  notice  given  to  obtain  the  drawim 

fi07. 
eiporter  must  pack  the  goods  again,  and  will  be  allowed  hn  eipences, 

606.  ^  *A*»_/c^ 

of  revenue  may  ship  bounty  or  drawback  goods  without'  licence,  wl'r-{yt 

cc  Xicettce.**) 
of  revenue  liable  to  an  action  if  he  Ngn  a  certificate  for  bounty,  614. 
otherwise  to  recover  money  over-paid,  after  he  has  paid  it  to  his  supenor, 

615.  ^       ,_. 

of  revenue,  time  for  their  attendance  set  by  Treasury,  730-— (See  •*  laMmg 

and  Lading.") 
n^lecting  or  rdfusing  to  certify  production  of  manifiBit,  otm 

punished,  736.  ^     ^ 

duly  of,  in  regard  to  manifest,  734,  5,  6.— (See  «  ^^\ ' 
concealing  infringement  of  laws  rq;arding  reports,  bkW« 

^^^*  740.  ^, 

may  before  or  after  shipment  open  packages  to  see  u  gw» 
correspond  with  report,  747,  8.  ,,«,  «n 

as  to  repacking  of  them,  and  at  whose  expense,  747.— (See  '•  P^'! 
on  what  goods  they  are  directed  to  set  their  marks  or  scsb  when  »ip 

comes  into  port,  7^8. 
penalty  for  defacing  such  seal,  789.  ,.  .      r    tinrt 

of  excise  permitted  to  go  on  board  all  vesseb  within  the  hmits  ot «  y^ 

of  this  kingdom,  789. 
of  excise  may  go  on  board  of  coasting  vessels,  ahd  search,  /w. 
may  stay  on  board  of  vessels  whilst  they  are  within  a  port,  7o9* 
persons  molestbg  them  forfeit  jf  100>  789» 
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OFFICER, — (continued.) 
in  general.^{c(mtmued,) 

tbey  are  allowed  free  acce98  to  all  parts  of  ship,  789. 

nilay  break  open  places  of  which  keys  are  withheld,  789.  . 

but  tidesmen  and  officers  of  lower  degree  must  send  for  a  superior  officer, 

789. 
protections  and  HalfiUiy  of  officers  of  the  revenue,  802. 
they  are  not  in  general  liable  to  any  action,  803. 
otherwise  if  his  proceedings  are  founded  on  malice,  803. 
if  warrant  bad  it  will  not  protect  the  officer,  803. 
•action  lies  against  him  fqr  seizing  without  warrant,  803. 
conviction  before  a  magistrate  conclusive  whilst  it  remains  unreversed^ 

803.— (See  •*  Conviction.'*) 
what  damafffs  and  costs  plaintiff  in  such  action  may  recover,  804. 
when^he  will  not  be  allowed  to  recover  any,  804. 
recital  in  commitment  that  the  conviction  was  grounded  on  information  of 

one,  when  it  was  on  two,  no  action  lies,  804. 
but  this  protection  will  not  apply  to  magistrates  when  the  whole  is  coram 

nonjudice,  804. 
action  lies  against  officer  for  not  performing  a  ministerial  office  enjoined 

him,  804.  . 

as  against  commissioners  of  customs  for  not  making  an  order  to  pay  plain- 

tifTs  premium,  804. 
king's  bench  will  issue  mandamus  to  commissioners  of  excise  to  grant 

permit,  804. 
action  removable  into  court  of  exchequer  from  any  other  court  of  law, 

805. 
this  proceeding  a  very  antient  branch  of  jurisdiction  of  exchequer,  805. 
from  what  courts  it  has  been  removed,  805. 
the  order  is  to  remove  the  action  into  the  office  of  pleas  of  exchequer, 

where  it  Mali  be  in  the  same  forwardness  as  in  the  court  whence  removed, 

805. 
these  proceedings  do  not  operate  as  a  certiorari,  805. 
but  is  a  personal  order  restraining  plaintiff  from  proceeding  in  the  court 

below,  but  gives  him  liberty  to  proceed  in  the  exchequer,  805. 
and  defendant  must  appear  to  accept  a  declaration,  805. 
formerly  it  was  thought  that  officers  of  revenue  had  a  personal  privilege  to 

sue  in  exchequer,  805. 
this  opinion  is  now  exploded,  805.  6. 

as  to  notice  of  action  necessary  in  these  cases,  806. — (See  **  Notice/*) 
as  to  the  tender  of  amends  by,  808. — (See  "  Tender.**) 
as  to  the  lin|itation  of  actions  asainst,  808.^(See  **  Limitation/') 
of  the  venue,  general  issue,  evidence,  and  costs,  808,  9. — (See  "  Costs/* 

•^  Evidence,"  "  General  Issue/*  «'  Venue/') 
as  to  shooting  or  maiming  officers,  81 1. — (See  <*  Shooting/*) 
as  to  obstructing  or  molesting  them,  813.— (See  *'  Obstructing/') 
a^  to  suing  hundred,  813.-^(See  ''  Hundred/*) 
of  excise,  premises  they  are  allowed  to  enter  to  gauge  and  take  stock, 

846. 

OL£RON,  LAWS  of.— .(See  «•  Custotnary  Law/') 
when  and  by  whom  promulgated,  36. 

ORPBRS  IN  COUNCIL.— (See  «  King/*  <«  Licence/') 

of  a  more  general  nature  than  licences,  508. — (See  '*  Dispensation,'*  "  Licence/' 

**  King/'  Safe  Conduct/*  "  Bassport/*) 
the  provisions  of  act  of  pairliamfint  c^noot  be  altered  by>  508. 
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ORDERS  W  CpUNaL.— (comHiNied.) 

ejxept  in  such  instances  where  it  is  expressly  perrnktadl  by  the  eet  itttif  50S. 
of  dispensations  founded  on  acts  of  parnament  by»  S08. 

provision  of  43  Geo.  3.  e.  153.  sect.  15  and  16.  in  this  respeet,  508»  9. 

tfaisallowa  importation  of  enemy's  goods  in  neutnd  ships,  609. 
profision  of  45  Geo.  3.  c.  34.  in  this  respect,  509. 

this  permits  importation  of  foreign  oc^nial  produce  in  any  ship  by 

British  subjects,  509. 
but  lioense  to  do  this  is  not  to  be  granted  till  security  is  given  to  ex- 
port a  proper  proportion  of  goods  to  sueh  coiony,  509. 
where  qucatioos  ante  on  this  act,   proof  is  to  lie  on  the  persons 
clauning  benefit  of  the  licence^  509,  10. 
provision  of  4o  Geo.  3.  c.  1 1 1.  in  this  respect,  510. 

this  permits  governors  of  certain  British  c<^nies  to  allow  importaticm 

of  certain  goods  in  any  ships,  510. 
provided  he  is  first  allowed  so  to  do  by  His  Majesty  b  council,  510. 
the  ships  must  bdonff  to  persons  in  amity  with  Idi^^,  510. 
the  47  Geo.  3.  seas.  2.  e.  §7*  permits  naval  stores  to  be  imported  under, 

510. 
the  46  Geo.),  c. 37.  gave  further  powers  of  importatiom  under  orders, 

510,  51 U 
the  48  Geo.  3.  o«  126.  permits  goods  warehoused  to  be  ramoved^  511. 
sueh  licences  may  be  granted  by  a  secretary  of  state*  511. 
tSkt  49  Geo,  3.0.  25.  permits  lobaeco  to  be  imported  under  orders,  511. 
the  49  Geo.  3.  c.  60.  permits  goods,  the  produce  of  any  country,  to  be 

Imported  bi  British  and  friendly  ships,  511. 
forms  of  these  orders,  511,  2. 
I  cannot  extend  fbrther  than  the  aets  on  which  they  dqiend,  512.. 
their  construction  in  all  eases  simikr  to  other  licenses*  512» 
may  be  isautd  to  anthorixe  importation  of  roasts,  timber,  or  boards,  pitch, 

tar,  &c«  hemp  and  iax,  in  any  ship,  and  from  any  place,  544. 
may  be  issued  to  authorize  goods  to  be  warehoused  at  Q4her  ports  than 

port  of  London,  552.«»(See  ««  Wmrehtmtmg**') 
may   be    issued    to    prohibit   exportation    of  pqpvisionai   583.  —  (See 
^'  iVorkioaf.**) 

OWNBR  OP  SOIL. 

how  aflbcied  by  the  encoursgement  of  commerce  and  manu&ctures,  2,  3. 
in  a  foreign  country  is  considered  as  hostile,  as  for  as  goods  the  produce  thereof 
areooncemed,  395. 

OWNER.--(8ee  •*  Merclumt  Stranger^  "  ATw^ation,"  "  Shipping.**) 
alien  cannot  be  owner  or  part  owner  of  coasters,  171.  174. 
must  give  notice  when  he  intends  to  ship  eofiee,  sugar,  or  cocoa  from  colonies 

to  ports  south  of  Cape  Finisterre,  224.  5.---(See  **  Ctq^e  Aitsterre.^) 
liable  for  forl^tures  incurred  by  the  master  without  his  knowledge,  247,  8. 
consequences  of  a  foreigner  being  part  owner  of  a  British  vessd,  258.— (See 

*•  Sk^pping.*^ 
alien  how  for  restrained  from  purchasing  a  share  in  a  British-buiU  vessel,  258. 
of  restoration  of  goods  to  on  recapture,  430«~(See  **  PosUiminiumJ*) 
debenture  for  bounty  or  drawback  must  be  made  in  naoMS  of  ledL  ownen<Kf  the 

goods,  and  not  by  agent,  608. 
oath  on  the  debenture  must  likewise  be  by  the  real  owner,  608* 
if  he  is  not  entitled  to  the  bounty  or  drawback,  he  must  certify  same  on  enUy 

nt  writing,  608. 
in  what  cases  these  regulations  may  be  gone  throng  by  agen^  609* 
of  A  vessel,  his  bond  to  eastern  howoy  763. 
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OWNER.— (conttimed.) 

only  required  in  case  ship  is  licensed,  763. 

requirtd  by  stat.  47  Geo.  3.  c.  I37.»  764. 

penalty  and  condition  of  bond,  764. 

penalty  by  a  late  statute  to  be  in  treble  the  value  thereof:  query  of  what? 

764. 
secnrittes  required  must  be  responsible  persons,  and  reside  at  or  near  the  port^ 

and  be  approved  by  the  controller,  764. 
owners  of  square-rigged  vessels  give  security  in  jf  3,060,  764. 
liability  of  master,  mate,  and  seamen  to,  for  such  misconduct  which  Aibjecta 

him  to  penalties,  780. 

OYSTERS. 

foreign^  not  prohibited  to  be  imported,  371. 

custom  duty  due  on  foreign  oysters,  371. 

destroying  spawn  or  fry,  371* 

act  dees  not  extend  to  taking  spawa  for  the  purpose  of  laying  in  <mter  bedsj^ 

371. 
dvedgiBg,  &C.  for  oysters  within  the  limits  of  a  fishery,  37  U 

adjudged  a  felony,  371,  2. 

how  to  be  punished,  372. 
•et  does  not  extend  to  floating  fish  within  the  limits,  372* 
bye-laws  of  a  company  how  for  binding,  372. 
case  on  the  subject,  372. 

• 

I 

PACKETS. 

packet  Tcssels  of  IVench  Kable  to  duty,  617. 

opinion  of  attorney  general  a»  to  operation  of  duty,  61 7* 

as  to  the  tonnage  duties  due  on  passi^  vesseh  or,  720.— *(8<Be  <*  TbmM^.'') 

PACKINa 

coflee  may  be  repacked  in  warehouse  under  certaiur  reig^lations,  558. 

tools  «aed  in  certain  manubctuiea  for  eiportatioa  pvohibiled,    578. — (Sea 

"  TooU.") 
of  refined  sugar  expovted  must  be  in  packagies  of  a  eertain  aise  to  chum 

bounty^  595^  -        ^ 

of  foreign  wine  for  exportation  in  otder  U>  chi«  beuaty^  atteodaaee  of  excise 

necessary,  599.— (See  <*  fTme^') 
packages  impadied  by  ofioer  to  be  examined  mnst  be  repacked  by  exporter, 

607. 
but  such  exporter  will  be  allowed  his  expenees^  607. 
if  searcher  after  entry,  and  before  or  after  shipment,  open  package,  he  onist 

rnndc  them  at  hia  own  eharge»  747* 
but  he  will  be  allowed  his  reasonable  expences,  767. 

PARLIAMENT.— (See «« Legulaiure.'') 
denixen  cannot  be  a  member  of,  121. 
denisen  may  be  made  by  parliament,  121. 
naturalized  subject  cannot  be  a  member  of,  126. 
taxet  cannot  be  imposed  without  assent  of,  133. 
sometimes  grant  dispensations  from  the  admiralty  laws,  490. 
when  proceedings  in,  against  person  in  India,  how  warrant  issued  to,  eximint 

witnesses  abroiri,  656^See  "  fmdsnce.*') 
and  when  such  warrant  a  dissolution  or  prorogation  will  net  discontiaue  the 

proceedbg.  656. 
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PARTNER.— (See  iubtequeni  volume. ) 

where  neutrals  and  Britiah  subjects  are  Joined  io  a  finn,  it  cannot  protect  tnk 
with  enemies  country,  385.  406.^(See  '*  Wat;'  «  Commmtt:') 

yet  the  share    of    neutral  is  not    liable    to  confiscatioo,   441.— (See 

not  so  where  neutral  is  agent  of  belligerent,  441 . 
neutral's  property  is  liable  to  confiscation  where.he  is  a  partner  with  enemj,  474. 

PASSAGE  BY  LAND  AND  SEA.— (See  «  Trade;*  *•  Commerce.") 

right  of  a  nation  to  refuse  or  impose  limitations  oo  passage  by  land,  84  to  8. 
opinions  on  this  point  extremely  various,  84,  5.; 
ought  not  to  be  refused  but  when  it  is  dangerous  to  state,  85,  6. 
cannot  annex  burthensome  conditions  to  permission,  85.  7* 
riffht  extends  to  passage  for  merchandize,  85. 

of  danger  or  inconvenience  of  allowing  a  passage  each  nation  to  judge 
for  herself,  85. 
if  she  judges  amiss,  others  bound  to  submit,  99. 
bat  a  sovereign  majr  forbid  his  territories  to  be  entered  by  fbreignerS;  85. 

instance  in  Chmese  government,  85. 
nothing  in  this  inconsistent  with  justice,  if  rights  of  humanity  sre  not 

violated,  85,  6. 
permission  of  passage  no  duty  whatever,  86. 

except  in  a  few  extreme  cases,  and  even  then  it  u  not  obligitorj  if 
attended  with  danger,  86. 
Grotius  of  opinion  that  a  state  cannot  refuse  a  passage,  87. 
hb  reasons  for  this  opinion,  87. 
'   his  reasons  refuted,  87,  8. 
Vattel's  observations  on  this  duty  of  one  state  to  another,  88. 
Puffendorfs  observations  on  the  same,  88. 
right  to  limit.the  passage  of  the  main  seas,  88  to  103.— (See  '^  SeaJ*) 
law  of  nations  not  so  clear  on  this  as  the  other  point,  89. 
but  same  principles  that  govern  former  case  applicable  to  this,  ^' 
the  chief  doubt  appears  to  be  whether  open  seas  are  capable  of  appro- 
priation, 89. 
.  if  they  be  not,  cannot  establish  right  to  prevent  a  passi^  on  them,  89. 
if  they  be,  the  right  of  limiting  passage  follows,  89. 
question  on  the  possibility  of  appropriating  seas  aifgued,  89,  90. 
reason  why  sea  has  not  been  long  ago  appropriated^  90. 
may  be  a  property  in  gulphs,  90. 
same  as  to  streights  open  at  both  ends,  90. 
reasons  why  an  unlimited  passage  shall  not  be  allowed,  95. 
where  no  inconvenience  occurs,  a  passage  must  be  afforded,  95. . 
but  where  it  is  otherwise,  it  is  not  to  be  permitted,  95* 
nation  must  not  heedlessly  refuse  a  passage,  99.  .     . 

the  state  her  own  judge  as  to  danger,  and  others  are  bound  to  submit,  SJf' 
otherwise  in  case  of  necessity,  99. 

in  this  case  a  vessel  may  enter  in  spite  of  you,  99.  ^  in(L 

passage  through  a  streight  common  to  two  napons  cannot  be  refused^  1^ 
when  it  may  be  restrained,  100. 
and  under  what  circumstance  a  tax  may  be  levied,  101. 
hence  right  of  Denmark  to  levy  tax  in  Sound,  1 01* 
effects  of  dominion  .on  sea  as  to  passage,  102, 
tight  of  imposing  duties^  tolls,  &c.  for  passage  by  land  or  sea^  104, 5. 

PASSPORT, 

must  be  given  by  consul  before  a  vessel  leaves  port,  61. 
when  consul  may  detain  same,  60,  1« 
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PASSPORT.— (contimi€d.) 

no  fee  to  be  paid  for,  on  importation  by  foreign  vessel  under  colonial  free  port 

act,  219. 
ought  to  be  on  board  of  a  neutral  ship,  4^7 .-^( See  "  Ship*8  Papers.") 
defined,  487. 
what  it  contains^  487. 
it  is  indispensably  necessary,  487. 

its  production  rigorously  insbted  upon  by  the  Barbary  corsairs,  487. 
of  the  passport  issued  by  king,  492  to  7.— -(See  **  Dispensations.**) 
must  be  obtained  by  alien  enemy,  492. 
how  granted  formerly,  492. 

ought  now  to  be  under  the  sign  manual  of  the  king,  492. 
or  may  be  ffranted  by  .ambassador  abroad,  492. 
Yiolation  of  it  punishable  as  a  misdemeanor,  492,  3. 
use  of  it  and  its  meaning  defined,  493. 

distinction  between  passports  and  safe  conducts,  493. — (See  '^  Safe  ConductsJ*) 
for  Mediterranean  passes,.  495. — (See  ''  Mediterranean  Passes,**) 

PATRIOTS.— (  See  subsequent  volume.) 
an  object  of  legislative  provisions,  6. 
denizen  may  be  made  by  letters  patent,  122. 
as  to  encouragement  to  inaport  those  for  inventions  abroad,  546. 
if  new  in  England,  though  in  use  in  foreign  parts,  may  be  rewarded  wit^  a 
patent,  546. 

P£ACE.— (See  "  »^ar.") 

the  commercial  rights  of  a  nation  during,  42.— '(See  ^'  Treaty ,**  **  Rights.**) 
king  only  has  the  power  to  make,  378,  9. 

ships  of  peace  or  truce,  commonly  called  cartel  ships,  382,  3: — (See  *'  Cartel.**) 
orders  in  council  declaring  hostile  ports  not  so,  evidence  of  a  state  of,  393. 

PEWTER, 

wares  made  of,  out  of  realm  may  not  be  bought  or  sold  within  it^  529, 

PERMIT, 

King's  Bench  will  issue  mandamus  to  excise,  commanding  them  to  grant  it» 

804.845. 
in  what  cases  necessary  for  removal  of  goods,  843. 
penalty  for  removal  without,  843. 

what  to  be  expressed  in  them  by  officer,  843.  / 

penalty  for  not  removing  goods  in  time,  or  not  removing  them  at  all,  and  not 

returning  permit,  843. 
goods  removed  by  out  of  stock  of  vender  In  time,  but  not  delivered  in  time  to 

vendee,  considered  removed  without  permit,  843. 
what  proviso  allowed  in  these  cases,  843. 
as  to  the  wine  permit,  843. — (See  "  Wine.") 

computation  of  time  granted  in,  844, 
paper  on  which  they  must  be  made,  845. 

PILCHER  or  PILCHARDS. 

on  exportation  of  in  casks  by  alien,  he  must  import   clapboard,  152.— (See 

"  Fisheries.**) 
of  the  fisheries  of,  366  to  8. 

saying  of  Cornish  men  concerning,  366« 

their  amazing  productiveness,  366. 

time  when  to  be  fished  for  on  ^hore,  366. 

penalty  in  case  of  non-observance,  366. 
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PILCHER  or  PILCHARDS,— (coiUMii^d.)  ^ 

of  the  ibberies  of,— (eonltitiiai.) 

further  regulationi  respectiDg  the  bujiaf  of  pildianis»  366*  7. 
a  drawback  allowed  on  ezportacioB»  807* 
chiefly  carried  to  the  Mediterraneao*  367. 
m  (p«at  request  in  the  luliao  statea,  367* 
privily  fli?en  to  British  veisels  impordi^  into  Veniee,  367. 
,  amount  of  export  aunuallj  of  this  fish,  367. 
bounty  on  eiportatipn  of,  367»  8« 
Stat.  16  Geo.  3.  c  36.  regulates  the  fishery,  967. 
bounty  increased,  and  other  regulations  impoaedt  367,  ^ 
may  be  exported  from  other  than  legal  qu^rs,  368. 
quantity  or  salt  allowed  d«ty  tree  for  enring,  368. 
ports  for  the  exportation  <Mf  to  obtain  honnty  may  bsr  appointsd  bysommik 
sioners  of  exdse,  368. 

PILOT.— (See  mxi  vobtme.) 

gping  into  blodmde  port  to  procure  a  pilot  not  a  lawful  ercme,  458.-(See 

PnUTBd— (See  nexi  toiume.) 

capture  by,  directly  il^pd,  426.-^(See  Capfurt:') 
the  nature  of  the  protection  from  by  the  Medkerranean  passeir  495, 6.^^ 
"  MedHerrmutm  Patm.^) 

PITCH, 

may  not  be  imported  from  Netherlands  or  6efinany,  534. 

bounty  on  importation  of,  from  American  colonies,  54>2.— (See  <*  JBosify") 

firem  Scotknd,  543. 
may  be  imported  in  any  ship  from  anjr  place  under  order  in  oouacll/  Mi 
ex|K>rtation  of  it  may  be  prohibited  by  prqclatoation»  585« 

PLANTATIONS.— (Sec  "  Colony/') 

PLATE, 

fieence  necessary  for  dealer  in  gold  and  silver  plate,  833. 
but  penon  selling  one  piece  of  plate  to  another  not  oompellsibfe  to  take  ont 
licence,  834. 

PLEADINGS.— (See  InformaHon,'*  •*  Ac^mi;^  '*  PratHee.") 

POPULATION,— (See  **  AgricuUure,"  *'  Labour."*) 

encouragement  of  agriculture  and  fisheries  increases  it,  1 . 

efibct  of  commerce  and  manufacture  on,  2,  3. ' 

what  the  best  encouragement  to  the  increase  of,  4.  , 

erery  state,  whilst  promoting  population,  should  promote  l!he  dteim  ^ 

labour,  4. 
encouraged  by  the  cultivation  of  the  fisheries,  266. 

PORT.— (See  "  Quayt''  and  next  volume.)  . 

one  of  the  effi^ts  of  dominion  of  sea,  right  to  restram  entiy  iow  port  of  «iio»» 
- 102,  3, 

unless  ports  are  free  by  treaty  6r  usa^,  103.  , 

fees  for  entry  into  and  dteinmce  ftom  imposed  hf  right  rf  rt*  o?ef  *•* 

103. 
from  what  port,  and  in  what  ships,  and  how  they  rtsy'fie  ii«»lg»tri,  Mwpo" 
goods  may  be  imported,  176  to  rjTi.— (See  <«  Great BrUaki,'^  "  ShtfyH*  / 
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FOR%—(c(mHnued.\ 

must  in  general  be  port  of  the  country  of  production,  as  far  as  regards  enume> 

rated  articles,  176. 
the  rest  of  this  trade  is  open  to  be  from  any  port,  181* 
Trieste,  Venice,  Genoa  and  Leghorn  are  now  considered  the  ports  that  come 

within  the  meaning  of  12'Car.  2.  c  18;  §  8.  &  12.,  176. 194. 
from  whence  Asiatic,  African,  and  American  goods  must  be  shipped  for  impor- 
tation, 193. 
exceptions  to  this  rule,  194.  197,  8. 
construction  of  the  words  ports,  where  goods  can  only,  or  are,  or  usually  hare 

been  first  shipped  for  transportation,  206,  7* 
as  to  the  ports  of  importation  and  exportation  to  and  from  the  colonies,  214 
to  225.— (See  "  Cohny:') 
reasons  for  the  establishment  of  free  ports  in  the  colonies,  216.— -(See 
"  Free  Ports.") 
as  to  importation  from  the  colonies  into  ports  south  of  Cape  Finisterre,  224,  5. 

— (See  "  Cape  Finisterre.") 
fish  may  be  exported  from  other  than  legal  ports,  368;— (See  **  Fish,"  **  Fish' 

ties.**) 
protection  afforded  to  commerce  by  neutral  port,  441  to  444. 
enemies  property  within,  is  protected,  441. 
what  considered  the  boundaries  of  a  port  for  this  purpose,  441. 
'when  two  enemies  ships  meet  in  a  neutral  port,  the  one  that  sails  last, 

must  not  go  for  24  hours  after  the  other,  442. 
a  ship  must  not  lie  in  a  neutral  territory,  and  send  out  boats  from  her 

to  take  a  vessel  without  such  territory,  442,  3. 
an  enemy's  ship  must  not  be  about  the  mouth  of  neutral  river,  443. 
hostile  act  must  not  commence  on  neutral  tnround,  443. 
nor  are  neutral  ports  to  be  used  as  stations  from  whence  ships  may  sally,^ 
and  take  enemies  passing  them,  443,  4. 
to  what  ports  the  privilc^  of  warehousing  goods   is  extended,  552^— >(See 

"  Warehousing:*) 
warehoused  goods  may  be  removed  from  one  port  to  another,  553. 
Gravesend  is  part  of  the  port  of  London,  611,2.  ^ 

of  United  Kingdom  to  which  private  East  India  ships  must  clear  out  from  and 

come  to,  667> 
as  to  the  port  or  place  for  landing  and  lading  goods,  726.— -(See  **  La$iding 
and  Lading^') 

what  a  port  is,  defined,  726* 

member  is,  defined,  726. 
creek  is,  defined,  726. 

by  report  of  commissioners  of  public  accounts^ 
726. 
prerogative  of  appointinff  them  belongs  to  the  crown,  726. 
but  when  once  appomted,  king  cannot  restrain  them,  726. 
but  such  a  restriction  was  introduced  4  Hen.  4.  c.  20.,  726« 
list  of  the  great  ports  of  England,  726,  7. 
each  of  them  have  subordinate  members  or  creeks,  737. 
a  new  commission  was  issued  in  reign  of  Elizabeth  to  appoint  ports,  727* 
object  of  the  commission,  727. 
forfeiture  for  loading  or  landing  at  other  places,  727* 
by  13  &  14  Car.  2.  c«  11.  kin^  authorized  to  issue    commissions   from 

court  of  exchequer  to  appomt  port,  727* 
a  customer  or  collector  was  to  reside  at  a  bead  port,  727« 
the  bounds  and  limits  of  the  ports  were  to  be  designated,  727* 
VOL.  i#  3  a 
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PORT,~(conHfiii€d.) 

a  new  coromisston  issued  io  the  reign  of  Elizabeth  to  appoint  ports,— (coiUmwd.) 
what  goods  might  be  shipped  or  unshipped  at  other  than  legal  ports, 

727. 
but  in  general  all  goods  were  to  be  shipped  and  discha^d  at  these  ports, 

unless  merchant  had  a  sufierance,  727,  8. — (See  **  Sufferance/^ 
similar  provision  made  as  to  Scotland,  728. — (See  **  SeoiUmtL'*) 
object  of  commission  directed  to  issue  from  Scotch  court  of  eKfacqoer, 

728.  _ 

as  to  ports  where  ships  arriving  from  Ireland  may  unload,  728.-7(See  "In^ 

qaajs  and  wharfs  were  to  be  miuie  from  London  Bridge  to  the  Temple, 

728, 
rates  the  owners  were  to  charge,  728. 

provision  for  making  a  Bridewdl  dock  material  to  mention,  72S. 
object  of  that  provision,  72S,  9. 

under  whose  management  it  was  to  be  placed,  and  rates  to  be  pmd  for 
the  use,  729. 
JEast  India,  West  Inidia,  and  London  docks  declared  i^al  quays,  &c.  729. 
tor  exportation  of  pilchards  to  obtain  bounty,  729. 
ship  must  not  be  more  than  three  days  coming  from  Gravesend  to  place  of 

discharge,  729. 
she  must  not  touch  at  any  place,  quay,  &c.  on  dther  side  of  river  betwvQ 

Gravesend  Jind  Chester  quay,  729,  30. 
unless  hindered  by  contrary  winds,  draft  of  water,  or  other  just  impediment, 

730. 
in  all  outports  and  members*  ships  must  cogie  directly  up  to  place  of  uDladiogi 

730. 
forfeiture  in  case  of  omission,  730. 
goods  may  be  laden  or  discharged  at  other  than  legal  quays  by  sufferaocer 

730. 
if  no  sufierance  obtained,  they  are  forfeited,  730. 

PORTER, 

carrying  prohibited  or  run  goods  how  to  be  punished,  783.— <See  "  A* 
•     Gaodsr) 

PORTUGAL, 

late  treaty  with,  618.**(See  «  Treaty.*') 

POSITIVE  LAW.— (See  "  Lcuo  Merchant,*'    «  Law  ofNatum.'*) 

what  it  is,  28  to  31.  .  « 

subdivided  into  the  universal,  voluntary,  customary  and  conventional  law,  S8. 

—(See  '•  Laic.") 
said  to  be  an  express  declaration  of  natural  law,  50. 
position  refuted,  30,  1 . 

opinions  of  foreign  eminent  writers  admissible  only  on  the  first  divisioo,  34. 
the  right  of  every  nation  to  buy  and  sell,  established  by  this  law,  7^* 

PORT  ENTRY.  ^ 

what  it  is,  746. 
when  allowed  to  be  made,  746. 
recognized  by  legislature  in  12  Car.  2.  c.  4*.  746. 

refusal  to  deliver  goods,  or  to  give  warrant  to,  deliver  them  in  order  to  nalBf 
subjects  ofAcer  to  an  Jaction,  746. 
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PORT  ENTRY, ^(continued.) 

expression  made  use  of  to  distinguisb  from  the  original  or  prime  entry,  746. 
seldom  allowed  on  goods  by  rule,  &c.  756.  ^ 

POSTLIMINIUM,  (See  "  Salvage,**  «  Recapture.") 
right  of>  what,  and  defined,  430. 
right  of,  does  not  take  effect  in  neutral  countries,  430. 
extends  to  whole  states,  430,  1. 
movables  not  entitled  to  full  benefit  of,  430. 
fixed  possessions  are,  430. 
reason  why  moveables  not  so,  430. 
but  these  are  entitled  to  them  when  taken  from  the  enemy  immediately  after 

capture,  430. 
what  other  thmgs  not  subject  to  the  right  of,  431. 

sometimes  dispensed*  tvith  between  subjects  and  subjects,  and  other  states,  430, 1  • 
effect  of,  on  retaking  of  towns,  countries,  &c.  431. 
in  what  case  it  will  not  operate  on  retaken  places,  431. 
how  it  attaches  on  property  alienated  by  the  enemy,  431,  2. 
as  to  things  immovable  sold  by  the  conquerors,  431.  52. 

moveable,  sold  by  them  also,  432* 
right  of,  how  affected  by  a  treaty  of  peace,  432. 

intirely  relates  to  a  state  of  war,  432. 
what  to  be  deemed  such  a  possession  of  movable  property  so  as  to  bar  the  ope- 
ration of  the,  432. 
reffttlar  sentence  of  condemnation  necessary  in  England,  432. 
ship  decreed  to  be  restored  after  fourteen  weeks  possession,  433* 

where  she  had  made  several  voyages,  433. 
but  transfer  to  neutral,  after  peace  msSe,  is  good  without  condemnation,  433* 
reason  why  so,  434. 

title  to  ship  gained  by  a  person  as  neutral  not  defeated  by  his  turning  enemy,  434. 
and  if  such  ship  is  then  taken,  this  right  does  not  operate,  434. 
modifications  of  the  law  of,  as  it  regards  England  and  her  allies,  434,  5. 
subsists  between  the  British  subjects  till  end  of  war,  435. 
consequence  of  this  law,  435. 
exception  to  the  law,  435. 

not  so  when  recaptured  property  was  captured  at  first  in  an  illegal  trade,  435. 
actual  maritime  law  of  England  regarding  recaptured  property,  435. 
of  the  reward  in  cases  of  postliminium,  435 «^ — (See  **  Salvage/*) 

PAACTICE.— (See  '*  Action,**  **  Evidence;*   "  Infarmatum,"   *'  Judgment,**  "  No- 
tice,** *' Oaths;*  •*  Prosecutions,**  &c.  &c.) 

PREEMFTION, 

of  the  right  as  incidental  to  dominion  of -sea,  103.— *(See  '*  Sea,**) 

this  right  defined,  103. 

right  cannot  be  founded*  unless  there  b  a  power  to  grant  or  refuse  a  passage, 

103. 
why  not,  103,4. 
Puflfendorf  on  this  right,  104. 
right  of,  will  arise  on  sea  as  well  as  land,  105. 

now  used  in  cases  of  seizure  of  provisions  carrying  to  enemy's  ports,  446. 
—(See  '*  Contraband  commerce.**) 
the  same  right  sometimes  accrues  in  cases  of  seizure  of  tar  and  pitch,  447. 

PREROGATIVE,— (See  *'  King*' ) 

of  imp9sing  taxes,  considered  formerly  to  be  in  the  king,  133. 
but  now  declared  to  be  illegal  by  parliament,  133. 
king  shall  take  alien's  land  oy  virtue  of  his,  162. 

3r2 
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wo,  if  alica  pordiase  bad  $nd  die,  162. 
bow  ftnd  wfaea  it  vests  in  the  king,  162. 
of  dispeiisatioDS  by  the  prerogmtiTe  of  tbe  crown,  491. — (See  **  Dupmt^f 

prcngptive,  what  it  is,  492. 


PEESSING^See  **  4ppremHee,''  **  Riheria.'') 

FRB80[B£PnON, 

residence  abroed  raises  the,  of  animus  manendi,  399. 
•    where  a  vessel  is  seiaed  laden  with  bullion  from  Sooth  Ameries,  tk,  iitbt 
it  is  Spanish  property,  408. 
m  cases  of  capture,  alwap  is,  that  no  sunender  was  made  till  ooafNrt  « 

escape  hopeless,  429.— (See  **  Rscapimrer) 
raised  by  neutral  property  being  found  in  enemy's  ship,  440. 
it  is  liaMe  to  be  refuted  by  evidence  to  the  contiarv,  440.— (See'<^a<l•b.'^ 
in  cases  of  blodaule,  459^(See  **  Btodtad^T) 


PRINTS* 

how  hat  prohibited  to  be  imported,  538.— (See  ^  Boola/*) 

PRIVY  OODNaL, 

deniaen  icannot  be  a  member  oi,    121.— -(See  "  DaiixaL*^ 

what  nataraliaed  subject  cannot  be  members  of,  l25^See«iVatefaIis><M'^ 

its  powers  with  r^vd  to  colonial  free  ports,  218,  9 (See  "  i^ree  PofH.;^ 

may  pennit  importation  of  bread,  &c   into  Newfoundland  from  tbe  United 
States  of  America,  241. 

into  the  province  of  Quebec^  in  cases  of  emergency,  242. 
orders  in,  declaring  hostile  ports  not  so,  evidence  of  a  state  of  peace,  393. 
issue  dispensations  from  the  admiralty  laws,  490.— (See  **  Dkpewlm.'') 

FRISAGE, 

was  a  duty  payable  by  merchant  strangera  for  charter  granted  to  then  by 

Edward  L  696. 
in  what  it  consisted,  696.  98. 
said  to  be  older  than  the  customs,  698. 
duty  of,  when  abolished,  706.— (See  *'  IFtiie.*') 

PRIZE, 

in  all  questions  relating  to»  law  merchant  the  guide,  32.— (See  "  i^  '^' 

foreign  or  English  shipping  made  prize,  how  afiected  by  DsrigitioD  tet,  i^ 

191. 
importation  of  prise  goods  how  to  be  made,  192.  k   /See 

ship  properly  condemned  may  be  employed  in    colonial  trsde»  Sldnl 

••  Coiwiy.") 
prohibitions  upon  trade  does  not  attach  on  priae  goods,  251. 
and  they  may  therefore  be  imported  from  our  possessions  abroad,  ^1* 
but  they  are  subject  to  duty,  251. 

goods  expressly  exempted  fh>m  the  operation  of  navigation  act,  352. 
but  goods  of  British  subjects  taken  prir^e  by  the  French  and  csrried  into  Iitt» 

are  not  admissible,  252. 
ships  are  to  be  deemed  British^builty  253. 
commerce  of  belligerents  considered  legitimate  prize  of  war,  414. 
act  for  making  priaes,  43  Geo.  Si  c.  160.  420. 
may  be  released  by  king  previous  to  condemnation,  421. 
liens  of  neutrals  on  goods  taken  as  priae  not  allowed,  479f  ^ 
as  Co  the  duties  of  customs  on  priae  goods,  712* 
OTferal  cases  on  the  pomt,  712. 
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PROBATE, 

will  granted  in  England,  binds  probate  granted  in  colony^  661. 

PROCLAMATION,— (See  •'  Licence,''  "  Orden  in  CoundlJ') 
of  king,  not  binding,  if  contrary  to  law,  491,  2. 
formerly  law,  now  otherwise,  492. 

of  the  king,  will  not  alter  law  of  land  or  law  of  nations,  492. 
may  be  issued  to  restrain  export  of  arms,  ammunition,  gunpowder,  and  naral 

and  military  stores,  584. — (See  "  Siarei.*') 
duties  of  tonnage  on  packet  vessels  may  be  imposed  by,  720. 

PROHIBITION, 

will  go  where  goods  were  seized  by  admiral  for  illegal  importation,  even  though 

enemy's  goods,  537. 
same  where  they  are  exported  without  payment  of  duty,  became    flotsam, 

and  admiral  seized  them,  537* 
but  in  both  cases  the  prohibition  must  be  prayed  for  by  a  person  seizing  on 
part  of  crown,  537»  8.  ^ 

writ  of,  will  run  through  all  the  king's  domains,  whether  at  home  or  abroad,  659. 

PROOF  OF  PROPERTY, 

shewing  in  whom  the  property  of  the  ship  is^  487. 

something  must  be  on  board  of  fi  neutral  ship,  487 •—"(See  **  Sh^ 
Papers.") 

if  ship  was  built  in  enemies  country,  bill  of  sale  must  be  on  board,  487« 

but  a  register  is  not  necessary,  487.  n.  2. 
^       absolutely  necessary,  or  neutrality  may  be  disputed^  488. 

« 

PROSECUTION, 

for  any  thine  done  in  relation  to  the  customs  or  excise,  cannot  bs  commenced 

but  by  order  of  commissioners,  801* 
or  in  name  of  attorney  general,  801. 
and  all  prosecutions  commenced  without  their  sanction,  null  andToid,  801.^- 

(See  '*  Information.'') 

PROVl  SIONS,— (Sec  ".  Com." 

may  be  prohibited  to  be  exported  by  order  in  council,  583. 

provision  of  the  stat.  41  Geo.  3.  c.  2.  in  this  respect,  584. 

exportation  of  them  may  be  placed  under  regulations  by  order  in  council,  584. 

exporting  them  contrary  to  order  in  council,  exposes  them  to  forfeiture,  584. 

bounty  on  exportation  of  them,  when  salted,  595. 

PRUSSU, 

late  treaty  with,  620.-r-(See  "  TretOy/') 

PURVEYANCE, 

notwithstanding  the  freedom  of  trade  granted  to  aliens,  purveyance  of  victual 

is  saved  to  the  lords,  147. 
what  it  was,  147« 
does  not  now  exist,  147- 

PROCLAMATION, 

in  gazette  for  reprisals,  evidence  of  a  state  of  war,  393. 

PROFTT, 

interest  of  individual  as  to,  same  as  the  state,  18  to  19* 
agriculture  will  yield  the  greatest  profit,  18. 

3  a  a 
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PROFITi-^(coiilmtttfd.) 

public  are  not  gainen  by  depresung  the  rate  of  profit.  18. 
in  matter  of,  one  nation  may  prevent  another,  81. 
espedally  if  there  is  any  good  reason  for  it,  SI. 

QUARANTINE.— (See  second  volume  index, "  Quamntm^') 
m  all  cases  respecting,  consul  may  adminbter  oath,  62. 
duties  payable  for,  not  altered  by  late  consolidation  act,  702.— See  ("  QisiMM.^ 
duties  vary  according  to  phices  whence  ship  comes,  722. 
lower,  when  ship  furnished  with  a  clean  bill  of  health  than  when  not,  722. 

QUAYS^(See  "  Ports.*') 

fish  may  be  exported  from  other  than  legal,  368. 

RANSOMr-(See  «  Law  Merchant.'') 

in  all  questions  relating  to,  law  merchants  adhered  to,  32. 
of  vessels  taken  from  Britbh  subjects*  prohibited,  428. 
contracts  for,  void,  and  subject  to  a  penalty  of  4^500,  428. 

RAW  liiATBRIALS.— (See  «  Exportation,"  ••  Importation^) 

may  be  warehoused  on  importation,  manufiictured  goods  cannot  be,  542. 

RECAPTURE.— rSee  "  Capture.*') 

in  cases  of  no  letters'of  marque,  necessary  to  entitle  salvors  to  salvage,  420^42}. 

seizure  and  recapture  distinguishable,  428. 

when  used,  and  what  recapture  express^,  428. 

must  be  attempted  by  fellow  subjects  and  allies,  429. 

but  attempt  at,  by  the  captured  onlv,  merit  no  duty,  429. 

attempt  at  by  mariner,  no  part  of  his  duty,  429. 

presumption  in  cases  of,  429. 

must  be  attempted  by  newly  arriving  force,  429.  .  . .    n 

of  the  right  of  postliminium  and  salvage  in  cases  of,  430. — (See"  P9iilmiK»» 

"  Sak>ag^) 
of  the  restoration  of  goods  to  owners  on,  430. — (See  **Pottliminium.") 

REGISTER.— (See  «« Shipping;*  "  Navigation^'  post  subsequent  vokunefJ') 
all  ships  not  having  a  register,  deemed  aliens  ships,  254. 
the  exception,  and  what  it  is,  254,  5.  \  v    ^ 

but  a  document  required  by  law  of  nations,  to  be  ou  board  of  neutral  ships, «// 

—(See"  Ships  Papers:*) 
ship  built  at  Surat,  entitled  to  one,  634. 
as  to  registering  of  ships  built  in  India,  673. 
^  what  vessels  there  built,  must  be  re^stered,  and  what  not,  673, 4. 
what  vessels  so  registered  to  be  entitled  to  privileges  of  British-bttilt  shipfii  w 
what  ships  this  last  regulation  will  not  affect,  674. 
query  if  ships  built  in  East  Indies  were  affected  by  acts  of  r^istr/i  574> 

REIMPORTATION.— (See  «<  Importation,"  «<  Relanding.") 

RELANDIN6.— (See  "  Importation") 

as  te  re-landing  botinty  or  drawback  goods,  608. 

oath  to  be  made  on  debenture,  that  goods  have  not  been  re-landed,  60^-      , 

in  what  cases  the  oath  and  the  other  regulations  must  be  gone  through  of 

owners,  608. 
in  what  cases  they  may  be  gone  through  by  agent,  609. 
forfeiture  and  penalty  in  case  of  re-landing  drawback  goods,  609, 610* 
maybe  recovered  within  five  years  after  offence,  610. 


INDEX   TO  THE   HRST   VOLUME.  98S 

RELANDING.—  {continued. ) 

goods  shipped  to  foreign  parts  relanded  here  afe  forfeited^  781.  * 

what  exceptions  allowed,  781. 
forfeiture  of  persons  engaged  in  it,  781. 

REMEDY.— (See  "  jicHm.") 

for  recovery  of  bounty  or  drawback,  613. 

mandamus  may  issue  from  K.  B.  to  excise  for  payment  of  a  drawback,  613; 

but  where  malt  which  had  paid  duty  was  burnt,  K.  B.  refused  a  mandamus,  613. 

excliequer  afterwards  granted  an  order  for  payment,  613. 

exchequer  refused  such  order,  where  wheat  was  laden  on  board,  at  time  when  no 

bounty  was  payable,  but  which  afterwards  became  due,  613. 
action  lies  against  officer  of  customs  for  refusing  to  grant  certificate  for  bounty, 

614. 
action  lies  against  commissioners  of  excise  for  refusing  to  pay  a  drawback,  614. 
no  action  lies  against  the  revenue  officer  to  recover  money  paid  to  him  after  he 

has  paid  it  to  his  superior,  614, 5. 

REPORT  INWARDS.— (See  «•  ImportaHon.'') 
of  an  importation  of  colonial  molasses*  223. 
as  to  the  report  on  importation  inwards,  in  general,  736. 

master  must  do  it  on  oath,  736. 

liable  to  penalty  if  manifest  does  not  agree  with  report,  736* 

provision  of  26  6. 3.  c.  40.,  in  this  respect,  736, 

must  be  on  oath,  and  vnthin  24  hours  after  arrival,  736. 

what  the  report  must  contain,  736, 7. 

manifest  to  be  delivered  at  time  of  making  report,  737. 

before  whom  oath  to  be  taken,  737. 

consequences  of  a  packing  being  wanting,  and  report  not  agreeing  with 
manifest,  737. 

under  what  circumstances  penalties  will  not  be  incurred,  where  this  dis- 
agreement takes  pUce,  737. 

where  manifest  is  defac^,  lost,  or  mislaid,  737* 

this  report  precedes  merchant's  entry,  on  importation,  738. 

not  so  on  exportation,  738. 

of  report  of  ship  in  ballast, 73 9.— -(See  '<  BaUast.") 

of  report  of  ship  with  cargo,  739. 

on  arrival,  master  nmst  proceed  to  custom  house,  and  make  his  report,  739. 

the  method  of  doing  it,  739,  40.  • 

oath  to  be  taken  on  making  report,' is  administered  by  person  in  long 
room,  739. 

what  statutes  this  duty  imposed,  with  thdr  provisions,  740. 

penalty  in  case  of  breach,  740. 

if  statutes  infringed  with  knowledge  of  officer,  who  conceals  it,  he  forfeits 
figlOO.,  740. 

the  report  must  be  made  within  24  hours  after  arrival,  741. 

it  must  be  made  by  captain  of  a  ship  of  war,  741. 

forfeiture  of  master,  consenting  to  the  fraud,  749. 

officers  of  excise  may  go  on  board  and  search,  749. 

they  may  seize  goods  unshipping,  that  have  not  paid  duty,  and  are  not 
entered,  749. 

as  to  the  seizure  of  goods  for  not  being  entered,  749.— -(See  ''  Seizure**) 
as  to  the  correction  of  error  in,  745. 

may  be  amended  where  no  fraud  was  intended,  748.  .    ^ 

provision  of  59  Geo.  3.  c.  123,  745,  6. 

master  liable  to  lik^  penalties  for  making  false  amendment  of  report^  as 
foi  a' false  report,  746. 

3r4 
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RBFOBT  INWARD8r-(coii<tiMaL) 

at  to  the  correctum  ^  error  m^/^^eot^kmed.) 

this  ameodmcnt  allowed  to  be  made  out  at  out-porta,  74€. 
cannot  be  made  after  actual  leisuKe  for  not  making  report  aooording  to  kw, 

746. 
nor  after  actual  oonmienCement  of  any  proiecutioo  against  matter  for  pe- 
nalties, 746. 
coRSMiMiieef  c/not  makmg  tl,  747- 

Searcher  may  open  and  examine  the  goods,  747* 

if  they  correspond  with  report*  Uuch&r  must  repack  them  at  his  own 

charge,  747. 
when  goods  may  be  seized  for  not  agrering  with  report*  748. 
owner  loses  drawback  and  bounty,  as  well  as  goods,  in  such  case,  748« 
these  prorisious  only  extend  to  bounty  or  drawback  goods,  748. 
bat  officer  may  open  all  packages  on  board  after  report,  748. 
this  does  not  extend  to  ?essels  coming  from  Asia,  Africa,  and  Ameriea, 

748. 
if  bales  contain  any  prohibited  goods,  the  whole  may  be  forfeited*  748. 
if  bale  is  reported  **  contents  unknown,"  748. 
as  to  exportation  of  such  goods,  748. 
consequence  of  report  *' contents  unknown,"  748. 
goods  found  on  board  unreported,  forfeited,  749. 

coQcealed  in  nilse  linings,  &c.  forfeited,  749. 

REPORT  OUTWARDS. 

at  to  the  report  outwardt,  742.  * 

the  rq;ulations  very  similar  to  those  on  Report  Inwards,  742. 

this  report  made  necessary  by  the  13  Be  14  Car.  2.  c  11.,  743. 

what  it  is  to  contaii^  743. 

in  making  it,  Irish  produce  ought  to  be  specially  distinguished,  743. 

must  be  made,  although  no  duty  is  payable^  744. 

if,  after  clearance,  master  takes  m  any  more  goods,  they  must  be  added 

beneath  the  rest,  744, 
and  the  report  resworn  to,  744. 

when  eoods  taken  at  diffbrent  ports,  thej  should  be  &tingiushed,  744. 
if  goods  put  on  board  after  report  and  no  second  clearance  obtained 

policy  of  insurance  is  not  innuidate,  744. 
method  of  m4king,  743  n.  I. 

as  to  correction  of  error  in  the  report*  749.«-<See  ''  l^porl  XMsardr.) 
consequences  of  not  making  it,  747.-- (See  *'  Report  Inmardt.**) 
before  or  after  shipment,  goods  may  be  examined  and  unpacked,  747- 

REPRISAL.*(See  •'  Lettert  of  Marque  and  RqmuOJ') 

proclamation  in  Gaxette  for,  evidence  of  a  state  of  war,  39S.F-*{See  '^  ffarJ^ 
doctrine  of  issuing  embargoes  forms  basis  of  right  of,  ^1. 
what  used  for  between  nation  and  nation,  421. 

efiects  seized  under,  presenred  until  hope  of  adjusting  dififerepcea  yanishes,  42L 
things  entrusted  to  the  public  faith  are  not  subjecu  for,  421. 
made  by  embargo  or  by  letters  of  marque  and  reprixal,  421. 
no  diflierence  between  those  made  within  and  those  made  without  kingdom, 
.     428.— (See  *«  Cc^ture:') 

RESCUE.— (See  '*  Recaptured) 
of  ffoods  captured,  428. 
andrecapture distinguishable,  428. 
when  used,  and  what  it  denotes,  428. 
on  rescue  f  property,  salror  entitled  tm  salfage.  436.«— (See  •*  Sakfoge.'^    ' 
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RESCUE,— (con^ued.)  /  * 

wben  salvage  not  paid  to  people -wbo  make  it^  436. 
salvage  paid  on  rescue  of  vessel  by  rising  of  captured  crew^  436. 
of  neutral  ship  after  capture,  subjects  her  to  confiscation,  486. 
what  circurastlmces  of  aacape  will  not   be  deemed  a  rescue,  486.— (See 

."  Search.") 
escape  before  possession  is  a*  rescue,  486. 

RESIDENCE.— (See  *'HotHle  Character/") 

what  sufficient  to  give  an  hostile,  neutral,  or  friendly  character,  399. 

intention  to  remain  abroad  with  a  short  previous  residence  sufficient,  399. 

the  animus  manendi  the  gist  in  all  these  questions,  399. 

the  presumption  is  in  &vour  of  the  animus  manendi,  399. 

mere  recency  of  establishment  will  not  avaU  where  there  b  the  animus  ma* 

nendi,  399. 
whe^e  there  is  not  an  animus  manendi,  that  is  not  considered  a,  for  any  hostile 

purpose,  399. 
cases  determining  the  point,  400. 
mere  returning  home  b  sufficient  evidence  to  entitle  a  man  to  resume  hb  native 

character,  400. 
held  complete  when  the  intention  exbts,  401. 

and  thb,  though  it  be  a  literal  and  actual,  or  only  an  implied  residence,  401. 
of  foreigners  in  East  Indies  gives  English  character  to  them,  401.  . 

and  this  though  Great  Britam  has  not  the  exclusive  sovereignty  of  the  East 

Indies,  401. 
reasons  why  it  is  so,  401,  2,  3. 

in  Turkey,  how  far  it  operates  in  giving  hostile  character,  401,  2. 
in  China  and  other  Elastem  Countries,  402. 
national  character  once  established  by,  not  taken  away  by  periodical  absence, 

403. 
residence  of  an  agent,  bow  far  sufficient,  403  to  405. 
where  it  is  sufficient,  403,  4. 
not  enough  in  general,  404. 
the  ^btinction  is  when  an  agent  resides  as  ^  factor,  and  when  as  a  deputT, 

404,  5. 
as  in  the  case  of  consul  and  vice-consul,  404,  5. 
mode  of  residence  abroad,  405. 

need  not  be  by  having  a  fixed  counting-house,  405. 
being  there  with  intention  to  remain  is  enough,  405. 
'  summary  of  the  rules  regarding,  406. 
only  affects  that  particular  trade,  406. 
decbious  on  the  subject,  406,  7. 
further  cases  illustrating  the  point,  407,  8. 
in  enemy's  country  immediately  before  breaking  out  of  war  does  not  sub- 

i'ect  their  goods  to  seizure,  408. 
icenoe  to  reside  in  India,  668.— (See  <'  East  Indiei.*') 

RESISTANCE.  \ 

punbhment  in  case  of,  to  break  open  boose  to  search  for  uncustomed  duties. 
749. 

RESPONDENTIA^(See  ^  Bottomry/') 

in  all  questions  relating  to,  law  merchant  adhered  to,  32. 

bond  void  if  made  on  a  foreign  ship  bound  to  the  East  Indies^673.— (See  **  East 
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RESTORATION.— (See  '*  Oitfonu/'  "  Emwe/'  «•  ForfeUure:') 

commissioners  of  customs  empowered  to  ofder  it  after  seizure,  by  27  Geo.  3. 
C.32.,  797. 

may  order  it  uodtr  such  conditioos  as  they  deem  proper »  798. 

this  power  has  since  been  extended  by  51  Geo.  3.  c.  96.,  798. 

how  far  their  authority  is  extended,  798. 

extends  to  seizures  made  in  t>lantations»  or  on  hi^  sea,  798. 

though  if  conditions  imoosed  they  roust  be  complied  with,'  yet  they  are  not  ab- 
solutely necessary  to  oe  imposed,  798. 

court  of  exchequer  under  sucti  circumstances  will  stay  writ  of  sppraisemeDt, 
799. 

eren  though  the  application  be  made  on  part  of  crown,  799. 

commissioners  of  excise  may  in  like  manner  order  restoration  upon  coo^tiou, 
799. 

proprietor  is  not  entitled  to  any  recompence  for  damage  they  rosy  have  sus- 
tainedj  799. 

the  treasury  may  direct  restoration,  and  remit  or  mitigate  forfeitures  or  penal- 
ties, 799. 

and  this  before  or  after  condemnation  or  judgment,  799. 

enactment  of  the  statute  giving  the  power,  54  Geo.  3.  c.  171.,  799. 

may  impose  such  conditions  or  regulations  as  to  costs  as  they  deem  fit,  799. 

they  will  sometimes  order  restoration  where  application  to  other  quartan  od- 
successful,  800. 

the  method  of  obtaining  restitution  or  a  mitigation  of  penalties,  800. 

affidavit  of  facts  necessary,  800. 

if  first  application  refused,  a  second  is  sometimes  more  successful,  800. 

attorney  general  has  power  to  protect  those  who  have  l)een  guilty  of  an  InfiiDge- 
ment  of  laws,  800. 

the  way  is  by  directing  a  nolle  prosequi  to  be  entered,  800. 

and  he  may  direct  it  to  be  entered  in  cases  where  a  prosecution  is  commeDoed 
by  revenue  officers,  800. 

proceedings  on  an  acdon  for  an  unlawful  seizure  have  been  stayed,  on  terms  of 
restoring  goods  and  paying  costs^  808. 

BETURN  OF  DUTY. 

the  rules  to  be  observed,  746,  7. 

the  practice  of  taking  over* entry  certificates  now  discontinued,  747. 

the  practice  of  custom-house  now  to  obtain  return  of  duties,  747. 

REVENUE.— (See  «•  CiwfowV  *' Excise,*'  *' ToUs,*'  '*  Duiies.") 
laws  relating  to  of  one  sute  not  regarded  by  another,  82. 
thus  action  may  be  supported  here  though  against  revenue  lawH  of  anotw' 

state,  82. 
instance  in  the  case  of  exporting  ^1d  from  Portugal,  82. 
insurance  on  a  voyage  made  with  mtention  to  defraud  the  revenue  of  aoo"** 

state  is  valid,  83.  i^nreeo 

and  this  though  it  were  also  against  the  express  provisions  of  a  treaty  between 

that  state  and  Eodand,  83. 
these  decisions  highly  illiberal,  83. 
Pothier's  observations  thereon,  83, 4. 
arguments  in  opposition  to  these  decisions,  84. 
customs  part  of  it,  133. 

RHODIAN  LAWS.— (See  •«  Customary  Law.'*) 
the  first  system  of  commercial  regulations,  35. 
collection  of  in  Vinnius  supposed  to  be  spurious,  35. 
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RIGHTS.— (See  •'  Nation,"  **  Law  of  Natumt.*') 

of  oBe  nation  must  not  be  infringed  by  the  treaty  of  another^  39. 

as  to  general  of  a  nation  to  make  treaties,  39,  40. — (See  *'  Treaty,*') 

of  commeroe,  how  defined  in  a  treaty,  42;. 

arrangement  of  commercial  rights  in  case  of  war  between  two  nations,  what  they 

are,  42,3. 
in  case  of  a  nation's  remaining  neutral,  43. 

inherent  rights  of  a  nation  how  lost,  and  when  they  may  be  departed  ficom,  44. 
nations  have  a  right  to  annul  their  treaties,  and  how,  46. 
what  other  rights  are  inherent  in  a  nation  in  respect  to  commerce^  76  to  81.— 

(See  •«  Nation."  "  Qmmerce,"  «  Exportation."  "  Importation.") 
of  a  naturalized  subject  of  the  first  class,  124. 

second  class,  124. 

RUN  GOODS.— (See  "  Cuitoms^'*  "  Exdse,**  •«  Forfeiture,"  "  Smuggling.") 

persons  knowingly  harbouring  or  concealing  such  goods  liable  to  duties  of  cus- 
toms or  excise,  forfeit  treble  value  and  good?,  782. 
how  single  value  to  be  estimated,  782.  * 
commissioners  have  given  notice  of  their  intention  to  prosecute  pawnbrokers 

having  them  in  possession  as  pledges,  782. 
persons  offering  to  sell  goods  pretended  to  be  run  forfeits  them,  782. 
and  person  to  whom  they  were  offered  to  sale  may  seize  them,  782. 
where  and  when  to  be  lodged  in  the  custody  of  the  crown,  782. 
persons  knowingly  selling,  buying,    and  receiving   run  goods,  forfeit  treble 

value,  782. 
in  what  cases  the  vendor  or  vendee  would  be  exempt,  782.  .     . 

by  whom  prosecution  may  be  instituted,  782. 

person  knowingly  receives  or  buys  such  goods,  how  to  be  punished,  783. 
may  be  prosecuted  before  justice  of  the  peace,  783. — (See  *'  Justice  of  the 

Peace/') 
porters,  watermen,  carmen,  8cc.  carrying  them,  how  to  be  punished,  783. 
found  carrying  them  may  be  taken  before  justice  of  peace,  783. 
and  on  conviction  by  one  or  more  credible  witnesses,  or  by  default  or  con* 

fession,  forfeit  treble  the  value,  783. 
same  may  be  levied  by  distress  and  sale  of  his  goods,  and  in  default  of 
penalty  may  be  committed  to  prison  to  be  whipped  and  kept  to  hard 
labour, .  783. 

RUSSIA. 

late  treaty  with,  619. 

RUSSIA  COMPANY, 

any  person  free  of,  may  import  raw  silk  from  Persia  through  Russia,  196. 

the  permission  extends  to  other  goods  beinff  production,  &c.  of  Persia,  196. 

but  such  importation  must  be  in  a  British  snip  navigated  according  to  law,  196. 

such  silk  must  be  obtained  by  barter  of  English  goods,  196. 

on  importation  an  oath  is  required  that  it  was  so,  196. 

need  not  now  go  into  Persia,  as  was  formerly  required,  to  barter,  196. 

commenced  the  whale  fisheries  in  1610,  326. 

lost  their  ships  in  the  undertaking,  326. — (See  *<  Whale  Bthery") 

in  1613  again  fitted  out  some  vessels,  347. 

company,  when  it  was  incorporated,  685,  6. 

under  what  style  charter  ^nted  to  them,  686. 

sanctioned  by  act  of  parlmmeut  8  Eliz.,  686,  n.  2. 

provision  of  their  charter,  and  the  limits  granted  by  it,  686« 

how  person  is  to  be  admitted  into  the  company,  686. 


/ 
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RUSSIA  COBfPANY,— (cofi^tmiad.) 

some  privileges  giTen  by  acts  14  Geo.  9.  e.36.  and  23  Geo.  2.  c34^ 

686. 
maj  importy  exclunve  of  all  others,  raw  8ilk»  from  dominioM  of  car, 

687. 
same  as  to  goods  of  Persia,  ander  certain  regulatioDS*  687.  see  slao  196. 

—(See  "  SakJ') , 
contract  in  contraventioa  of  rights  of,  voidy  687. 

SAFE  CONDUCT— (See  *«  MedUerranem  PoitetJ*) 

distioction  between  and  passport*  493. — (See  ^  Pocipori/*) 

prince  may  delegate  power  of  granting*  493. 

this  power  delegated  by  express  command*  or  by  virtue  of  his  office,  493. 

thus*  general  of  an  army  grants  them  virtute  officii,  493* 

this  privil^e  cannot  be  transferred*  493. 

granted  for  effects,  they  may  be  removed  by  others  beside  owner,  493*  4. 

the  grantor  of  them  bound  not  only  to  respect  his  safe  condact,  but  also  to  see 

them  enforced,  494. 
granted  to  go  awav*  will  not  protect  on  return*  494. 
and  when  granted  to  pass  through,  wiU  not  protect  on  repassing*  494. 
when  granted  for  a  particular  business,  continues  till  it  is  don^  494. 

for  a  journey*  implies  a  protection  going  and  retumiog,  4M. 
to  a  traveller*  includes  his  baggatfe^  &c.  4S^. 
but  all  tliiese  particulars  are  now  generally  specifically  mentioned,  494. 
when  a  term  is  stated,  the  safe  conduct  expires  with  it,  494. 
some  exceptions  allowed,  494. 
but  it  is  oifierent  wheoe  enemy  during  a  truce  cornea  into  our  own  country, 

494.  5. 
does  nor  die  with  the  sovereign  who  granted  it,  494,  5. 
but  he  may  revoke  it,  495. 

but  in  such  case  the  bearer  must  be  allowed  time  to  depart,  495. 
when  it  contains  the  clause  **  so  long  as  we  think  fit,''  it  gives  only  a  precuious 

right,  495. 
it  expires  on  death  of 'the  person  by  whom  granted*  495. 
are  usually  granted  by  land*  sometimes  by  sea,  495. 
for  Mediterranean  passes,  495. — (See  <*  MedUerroMtm  Pastes,") 

SAILCLOTH, 
e  of 
591. 


LCLOTH, 

made  of  canvass  fit  for  sails,  and  exported  as  merchandise,  entitled  to  bouotj* 
i;oi 


SALMON.^(See  «'  Fisheries.'') 
fisBery  of,  368  to  369. 

general  protection  of  the  fishery  of,  1  Geo.  1.  St.  2.  c«  18.*  368. 
time  of  year  when  the  fishery  commences,  368, 9. 
of  day  when  it  is  to  begin  and  conclude,  368. 
punishment  for  taking  the  young  fiy  or  spiiwn,  368*  9* 

for  disturbing  the  river  by  dirt  when  fish  are  entering*  368*  9^^      * 
boats,  nets,  &c.  may  be  seized,  when  used  at  the  mouth  of  the  river  Iweea, 

369. 
boats,  &c.  used  m  the  fishery,  are  to  be  drawn  ap  and  seeared  when  fcstwi 
ends,  369.  * 

millers  to  leave  a  space  in  their  streams,  369. 
Tdgn,  Nith,  and  Dart  riverp»  fisheiies  of,  869*  s 
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SALE, 

of  goods  for  non-payment  of  duties,  after  entry,  how  soon  allowed^  741.— (See 
"  Entry  Inwards.") 

of  goodst  where  r^,  value  oannot  be  ascertained  without  it«  75  L— (See 
"  Value.") 

of  goods  bought  by  the  commissioners  of  customs  at  the^rice  set  on  by  mer- 
chant at  time  of  valuing  them,  752,  3. 

SALT, 

may  be  exported  from  Bahamas,  sulject  to  tonnage  duty,  220. 

may  be  exported  by  citizens  of  United  States  from  Turk's  Island,  220. 

privilege  extended  to  Nassau  and  Exuma,  and  the  Bahamas,  220. 

may  be  shipped  in  English-built  and  navigated  vessels  in  any  part  of  Europe, 

for  fisheries  there,  228.— ( See  '*  Fisheries.") 
may  be  shipped  thus  for  New  England  and  Newfoundland,  228. 
since  extended  to  Nova  Scotia  and  Quebec,  228. 

repeal  of  the  duties  on,   would  efTectualiy  serve   the   fisheries,  280.— (See 
,     *' Fisheries.") 

duty  on,  when  first  imposed^  280. 
by  what  acts  continued  and  increased,  280,  1. 
allowed  duty  free  to  cure  fish,  281 . 

consideration  of  the  report  of  the  committee  of  1801,  regarding  duty  on,  281 . 
regulations  respecting  oelivery  of  salt  to  be  used  in  fisheries  duty-free,  282, 3. 
when  it  is   to   be  exported  to  Newfoundland  and  Gulph  of  St.  Lawrence, 

282,  3. 
provisions  of  the  statute  57  Geo.  3.  c.  179.,  282,3. 
observations  on  it,  283. 

duties  on,  ought  to  be  repealed  as  &r  as  the  curing  offish  is  concerned,  285. 
quantity  of,  ulowed  fortniring  pilchards  duty  firee,  368. 
as  to  importation  of,  duty  free,  for  curing  fish,  369. 
used  in  the-  packing  and  preserving  of  provisions,  to  be  thrown'  overboard, 

533. 
cannot  be  imported  from  Netherlands  or  Germany,  534. 
as  to  the  encouragement  to  import  salt  for  sole  purpose  of  curing  fish,  541. 
it  may  be  imported  on  payment  of  a  small  duty,  541. 
it  must  be  mrehoused,  541. 
what  deduction  allowed  on  declaring  value  on.-^(See  "  Value.**) 

SALARY.— (See  «« Fees.'') 

SALVAGE.— (See  *'  PostUmmium.'') 

consul  must  pay  for  wrecks,  anchors,  &c.  found  at  sea,  61. 

no  letters  or  marqne  necessary,  in  cases  of  recapture,  to  entitle  salvors  to, 

420. 
defined,  436. 

rule  of,  in  cases  of  British  recaptures,  436. 
not  confined  to  recapture  alone,  but  extends  to  rescue,  437« 
when  not  paid  to  rescuers,  436* 

not  due  when  property  not  in  possession  of  the  enemy,  436. 
given  when  rescue  takes  place,  by  rising  of  the  captured  crew,  436* 
particular  rates  binding  only  on  British  subjects,  436. 
m  other  cases  generally  assessed  by  the  court,  437. 
not  payable  umess  property  is  returned,  437. 

'n  cases  of  neutral  property  taken  by  enemy,  in  what  cases  salvage  necessary, 
and  what  not,  437. 
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SARK, 

tnde  of  this  country  with»  ootMideiM  as  put  of  the  coasting  trade»  175.*— (See 

vessels  6shing  on  coasts  of»  must  be  manned  bj  Brilish  marinerat  273^    (See 

<•  fbAenet.") 
oilbices  committed  in»  to  be  tried  there,  813. 

SCIRE  FACIAS, 

will  lay,  though  excise  warehouse  bond  is  paid,  but  after  the  expiration  of  the 

appointed  time,  553.— (See  •'  fFarehauMg.'*) 
and  this,  though  officers  received  the  money,  554. 

SCOTLAND, 

bounty  on  import  of  naval  and  military  stores  from,  543.-«-(See  "  Bammiff,*') 

of  hemp  from,  543. 

of  pitch  and  tar  irom,  543. 

of  turpentine  from,  543. 

of  masting  timber,  543* 
navigation  act  extended  to,  545. 
writ  of  habeas  corpus  will  not  run  in,  659. 

as  to  the  ports  or  places  for  shipping  and  unlading  goods  in,728. — (See  *<Partft.**) 
offences  committed  in,  to  be  tried  m  the  county  where  it  arose,  813. 

SCULPTURE, 

how  hr  prohibited  to  be  imported,  538. — (See  "  Booh.**) 

SEA.— (See  **  Passage  hy  Land  or  Sea.*') 

of  the  dominion  of  the  main  seas  and  right  of  passage  thereon,  88  to  103. 

question  whether  the  main  seas  can  be  appropriated  or  not,  argued,  89,  90. 

reason  why  sea  has  not  been  long  ago  appropriated,  90. 

may  be  a  property  in  gulphs»  90. --(See  **  Guff.^') 

same  as  to  streights  open  at  both  ends,  90. — (See  **  Stre^his.**) 

observations  on  Grotius'  reasoning  as  to  the  appropriation  of  the  sea,  90,  1. 

conclusion  that  a  state  may  appropriate  sea,  and  they  may  belong  to  her  so 

long  as  she  can  keep  them,  92.  3. 
but  she  must  not  use  fraud  or  unallowable  force  to  secure  them,  93. 
PuflendorTs  argument  against  marine  appropriation,  93. 
observations  on  the  argument,  93,  4. 
observations  of  Seldon  on  the  dominion  of  the  seas,  94,  5. 
reasons  why  an  unlimited  passsge  should  not  be  allowed,  95.— (See  **  Passage 

by  Land  or  Sea.'*) 
Vatteirs  observations  as  to  the  divisibility  of  the  jurisdiction  and  property 

of  the  sea,  95. 
but  the  presumption  is,  that  they  are  inseparable,  when  the  useful  domain 

is  in  possession,  95,  6. 
but  not  so  when  the  empire  only  is  in  possession,  96. 
thu  distinction  rejected  by  Bynkershoek  as  to  all  practical  purposes,  96. 
jurisdiction  and  property  rwly  distinct  in  case  of  land,  but  not  so  with  the 

sea,  96. 
when  it  may  be  so  in  the  case  of  the  sea,  96. 
proprietor  of  sea  is  he  who  commands  it,  96. 
and  the  proprietor  of  the  sea  may  sell,  exchange,  or  dispose  of  it  as  he  pleases, 

96. 
observations  of  Molloy  as  to,  96,  7. 
whence  Molloy  took  this  passage,  97. 

occupation  of  part,  and  power  to  retain  whole,  is  considered  as  occupation  oi 
whole,  97. 
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SEA^eonitfiifed.) 

Mollo^'s  ailment  od  this  point»  97,  8. 

but  with  respect  to  sea  near  the  coasts^  all  authorities  i^ee  that  it  may  be 

appropriated,  98. 
the  reasons  for  the  appropriation,  98. 
but  if  a  nation  has  once  acknowledged  the  common  right  of  others,  it  cannot 

resume  it,  98. 
thus  the  English  cannot  exclude  other  nations  from  the  herring  fishery  on  their 

own  coasts,  98. 
another  reason  is,  that  a  state  may  hinder  vessels  of  war,  &c<  coming  too  near 

her  coasts,  98. 
James  the  first  marked  out  line  along  his  coasts,  99. 
these  parts  of  the  sea  thus  subject  to  a  nation,  are  part  of  her  territory,  and 

no  one  must  navigate  them  without  consent,  99. 
but*8he  must  not  heedlessly  refuse  a  passage  to  vessels,  99. 
the  state  her  own  Judge,  and  at  all  events  the  others  bound  to  submit,-  99* 
otherwise  in  case  of  necessity,  99. 
how  far  i|  nation  may  extend  its  marine  rights  over  sea  of  its  coasts,  99, 

100. 
some  say  to  thirty  leagues,  99. 

others  again  as  far  as  is  consistent  with  her  own  safety,  8ic.,  99. 
Aguire's  opinion  on  this  head,  99. 
by  him  limited  to  the  distance  that  a  ball  from  a  cannon,  b«mb,  or  mortar 

fired  from  shore  would  reach,  100. 
usually  three  nniles,  100. 
from  what  point  distance  to  be  measured  where  there  is  an  indented  shore, 

100. 
how  far  rule  extends,  100. 

bay  that  can  be  defended  may  be  rendered  subject  to  a  state,  100. 
passage  through  strdght  when  it  cannot  be  refused,  100.—- (See  **  Passage  hf 

Land  or  Sea.") 
in  what  case  tax  may  be'-levied  for  passage,  101. 
custom  payable  to  Denmark  for  passage  of  Sound,  101. 
of  the  British  Seas,  101  to  102. 
which  they  are,  101. 

within  the  Jurisdiction  of  her  government,  101. 
boundaries  of  them  extend  to  the  opposite  shores,  and  a  certain  parallel 

of  latitude,  101. 
acts  of  concession  how  discontinued,  101. 
how  they  are  called,  101,  2. 
in  what  the  sovereignty  of  these  seas  consists,  102. 
duty  of  the  fla^,  what,  102,  3. 
effects  of  dominion  over  the  sea  in  general,  102  to  103. 
hence  the  right  of  taking  fish,  102.— (See  **  Fuh.**) 
hence  right  to  restrain  navigation  of  foreigners,  102.  —(See  '^  Naviga- 

hence  right  of  imposing  duties  of  tonnage*  fees  of  entry  or  clearance,  103. 
of  instituting  tolls  for  benefit  of  navigation,  103. 
of  Judging  crimes  committed  on,  103. 
of  duty  of  the  flag,  103. 
of  the  right  of  pre-emption,   and  other  rights  incident  to  dominion  of 

sea,  103  to  106.— (See  '<  Pre-emption:'} 
right  of  pre-emption^  staple,  &c.  will  arise  on  sea  as  amply  as  on  land, 

106. 
sea  is  open  ta  allien  to  pass-  with  their  wares,  147* 
as  to  right  of  a  king  to  exclusive   fishing  in  his  own.  seas,  98,  286.— 
(See  •'  Fisheries.") 


90t  nroEz  yd  thb  vhit  tol 

SEA  LBTTEIU 

necetnrj  on  board  of  neutral  ahipip  487.-^Sae  **  Skip*$  P^ten."} 
defined,  487. 
what  it  states,  487. 

SEARCH.— (See  «  Cuiioms.*'  «  Excite/*  *«  BnfeUwft,*'  "  Oficen.") 
of  the  ri^ht  o(  and  consequences  of  resisUncct  482  to  489. 

beUigeienU  haTa  power  to  search  neutral  vesseb  met  at  sea»  483. 

on  what  reasons  this  rule  is  founded,  483,  4. 
declaration  of  the  Empress  of  Russia  r^i^ng  the  right,  1781,  4M. 
'  the  rights  was  at  times  a  little  modified  out  never  aboBshed,  484. 
«     it  now  easts  both  theoreticallj  and  practically,  484. 

and  resistance  to  the  power  works  a  forfetture  of  the  neaSnl  ship  sod 

cargo,  485. 
a  rescue  is  suffideot  resistance  to  work  ihe  forfeitiire,  485. 
a  resistance  on  part  of  convoy  is  the  resistance  of  tlie  whole  fleet. 

485,  6.— (See  "Convoy.") 
under  what  arciunstances  the  escape  of  aneutial  vessd  captured  nil  not 

amount  to  resistance  or  rescue,  486. 
attempt  at  escape  before  possession  by  capture  is  not  a  scacne,  48fi. 
unless  neutral  satisfied  that  war  is  declared^  a  direct  resistance  will  not 

superinduce  the  |>enalty,  486. 
forfeiture  not  superinduced  though  a  dispositioD  to  resist  ia  at  first  sbewo, 

yet  is  afterwaids  abandoned,  &6. 
attempts  to  evade  are  not  so  penal  in  practice  as  resistance,  thoi^  is 

strict  principle  it  is  so,  486. 
where  the  penalty  attaches-it  reaches  both  ship  and  cargo,  486,  7. 
wider  lowff  ofcutUmu  and  excite, 

may  be  made  of  vessels  by  officers  of  customs  and  excise,  747.  9. 
as  to  power  of  searching  houses,  ^c,  749.  789. 

when  goods  carried  away  without  payment  of  duties,  house  may  be 
searched,  749.  789. 
warrant  for  this  purpose  by  whom  to  be  granted,  747.  789. 
limitation  of  time  when  search  to  ti^e  place,  750.  789* 
consequences  of  giring  fslse  informatioat  whereby  house  is  sesrched, 
750.  789. 
action  Uetfwrii^  750.  789. 
as  to  writs  of  assistance  to  search,  789.-— (S(ee  '*  WrU*') 
if  resisted  they  may  break  open  dooYs,  chests,  &c.,  790. 
powers  of  ordering  shipping  to  bring  to,  to  be  searched,  786. 
ships  must  not  pass  usual  pboes  of  stationing  officer  without  bringiog  to, 

786. 
and  when  outward  bound  he  must  bring  to,  to  have  his  cargo  exsmined 
and  take  on  board  officers,  786, 
what  cases  are  exempted,  786. 
forfeiture  in  case  of  disobedience,  786. 
ships  must  bring  to  when  commanded,  king's  slups  baring  the  prt)pcr 
pendant  and  ensign,  786. 
same  when  commanded  by  revenue  cutter  properiy  authorised  sod 

hanging  out  proper  ensign,  786. 
in  case  they  do  not,  such  vessel  may  be  shot  into,  786. 
officers  of  navy,  &c.  indemnified  for  consequences,  786. 
if  person  killed,  officer  may  be  discharged  on  bail  before  a  justice  of  the 

peace,  786. 
power  of  searching  ships  conferred  by  13  &  14  Car.  2.  c.  16.,  787. 
enactment  of  the  statute  787. 
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SEARCH.— (continued.) 

under  lams  of  customs  and  excise. — (continued.) 

poT^er  of  search  given  by  act^  and  the  goods,  &c.  they  may  bring  away 

and  lodge  in  kind's  warehouse,  787. 
goods,  duty  on  which  not  paid  within  20  days  after  ship's  entry^  787. 
officers  may  freely  stay  on  board  until  all  goods  delivered,  787. 
officers  of  excise  may  go  on  board  and  search  ships  within  the  limits  of  a 

Sort,  789.  ^ 

they  may  also  enter  coasting  vessels  and  search  them,  789. 
as  to  searching  places  for  exciseahle  goods,  793. 

enactment  of  42  Geo.  3.  c.  93.  on  this  point,  793.' 

warrant  must  be  obtained  from  commissioners  of  excise,  or  justice 

of  peace,  793. 
officer  must  set  forth  in  his  charge  ground  of  suspicion,  793. 
they  may  enter  houses  by  day  or  by  night,  793. 

if  by  night,  constable  roust  be  with  thera^  793. 
constable  is  bound  to  go  with  officer,  793. 
persons  molesting  officer  forfeit  J^  100,  793, 

officers  executing  warraqt  in  night  without  presence  of  constable* 
liable  to  an  action,  j£lOO,  793. 
he  must  be  really  and  bonftfide  constable  at  the  time,  793. 
and  he  must  be  an  officer  of  the  district  where  bearch  takes 
place^  793. 

SEDUCING  ARTIFICERS — (See  "  Artificer,  EngUsh.*") 

SHEEP, 

as  to  the  exportation  of  live  sheep,  572. — (See  "  fVooL*') 

any  attempt  to  do  so  works  forfeiture  of  animals  and  vessels,  572,  73.  • 
each  person  concerned  pays  a  penalty,  and  is  subject  to  imprisonment 
without  bail,  5/3. 
but  such  imprisonment  not  to  exceed  twelve  months,  573. 
punishment  for  a  second  offence  is  more  severe,  573* 

what  it  is,  573. 
some  exceptions  in  favor  of  wether  sheep  necessary  for  ship's  crew  on* 

voyage,  573. 
likewise  for  sheep  transported  from  main  land  to  adjacent  estates,  573. 
object  of  these  provisions,  573. 
provisions  extend  to  Jersey,  Guernsey,  Alderney,  Sark,  and  Man,  57,>. 

SEIZURE.— (See  "  Customs.'*  "  Excise.**  '•  Forfeiture."  *•  Officer,**  "  Search:') 
'   of  wearing  apparel,  when  allowed,  and  when  not,  711,  2. — (See  •*  Apparel:*) 
when  error  in  marking  packages  is  discovered,  and  carried  on  to  the  manifest, 

when  seizure  will  not  be  allowed,  732. — (See  ••  Manifest:*) 
for  goods  imported  without  manifest,  731,  2. — (See  *'  Manifest:*  "  Ji^tne:* 

'•  Tobacco:*) 
once  made,  no  amendment  of  report  allowed,  746. 
of  whole  bale  takes  place,  if  it  contain  any  prohibited  goods,,  if  it  is  reported, 

contents  unknown,  748. 
of  all  goods  found  on  board  after  report,  not  reported,  allowable,  748,  9. 
may  be  made  by  officers  of  excise  and  customs  of  goods  unshipped  without 

entry,  or  without  duty  paid,  749. 
as  to  the  seizure  for  goods  not  bemg  entered,  749. 
enactment  of  thestat.  12  Car.  2.  c.  19.,  749. 

warrant  for,  and  search  where  goods  have  been  illegally  removed,  749. 
ijonsequences  of  resistance  to  the  search  and  seizure,  749. 
limitation  of  time  for  search  of  houses  for  ^uncustomed  goods,  7^0. 

38  V 
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SEIZURE,— (cofi/inu^d.) 

consequence  of  falae  information  by  which  an  house  19  Mushed,  750. 
for  unctt-rvaluing  eoods  752. — (See  **  Falue") 

of  goods  on  board  a  ship  not  agreeing  with  cocketa,  76  L— (See  '*  Codut.'^ 
Qf  goods  carried  coastwise  unshipped  before  cocket  deUrered  to  ofioer,  767. 
of  vessels  hov/b^ring  on  the  coast,  within  what  dUtance  it  msY  be  made,  770. 

—(See  •*  Uover'mgr) 
how  far  properly  altered  bv  incurring  forfeiture  before  the  actual  seixore  taka 

place,  771,  2.'— (See  '•  For/eifttre.") 
it  may  be  mude  by  officers  at  any  time  within  three  yean  after  forfeiture  in- 
curred, 772. 
i^tomey  general  may  file  information  at  any  time^  772, 
of  vessels  for  hovering  on  coast,  within  what  limits  it  can  be  made,  772^See 
"  Uovering*') 
what  vessels  liable  to  seizure  for  it,  772. 
all  vessela  belonging  in  whole  or  in  rart  to  British  subjects,  772. 
or  whereof  half  the  crew  conaistA  of  British  subjects*  772., 
ships  or  square  rigged  vessels  are  excepted,  772. 
what  goods  they  must  have  on  board  to  be  liable  to  seizuie,  and  io  whit 

quantities,  772,  3. 
what  foreign  smugging  vespeb  liable  to  seizure  for,  773. 
to  what  part  oT  coast  the  vessel  must  be  or  have  been,  773. 
what  articles  must  be  on  board  to  make  such  veseeb  seizable,  773* 
ships  coming  from  Brest,  Heider  Point,  Texel  Isle,  and  other  placet*  uk) 
having  on   board  certain  articles,   and  found  horeri^g*  aie  niiiU^ 
77^,  4. 
what  the  articles  are,  774. 
does  not  extend  to  aquare  rigged  vessels,  774. 
ahipa  coming  from  what  other  places,  and  ladeo  with  what  ai^es,uid 

found  hovering,  seizable,  774,  5. 
as  to  the  seiaure  of  vessels  having  implements  of  smuggling  on  board, 

776.— (S^e  "  &mugglmgn 
as  to  seizure  of  goods,  &c.   infringing  the  lasvi  of  exciaei  781.**(See 

«•  Effciie.") 
KiBg's  Bench  will  not  great  rule  to  prevent  aeiiuire  on  gmuod  thsttbe 
right  is  questionable,  794. 
.\^,  io7uU  officisrs  the  s^%wre  majf  be  made,  794. 

may  be  made  by  regular  officers  of  customs  and  exins%  apd  pcnoos  ap- 

rinted  by  the  commissioners,  794«  , 

also  by  the  officers  of  army  and  navy,  794. 
officers  of  excise  and  customs  are  on  equal  footing  794. 
previous  to  56  Geo.  3.  c.  104.  they  could  not  interfere  in  nuJdfif  m^u^ 

out  of  tlieir  respective  branches,  794. 
commissioners  of  customs  may  grant  deputation  to.any  peooQ. t^  ni^^ 

them,  794. 
seizures  made  by  such  person  to  be  prosecuted  in  the  satne  maoDeras 

if  seized  by  officers  of  customs  and  excise,  795. 
treasury  may  appoint  persons  to  be  officers  by  warrant,  795» 
all  the  benefits  and  protections,  and  all  privOegea  aa  to  maiAtu/Bing  v^J 
f.  auii,  extended  to  such  officers,  795. 

and  to  officers  of  army,  navy,  and  nuurine^  795. 

power  of  seizure  extended  to  warrant  of  noa-coronfti«siened .  <^$««  ^ 

below  the  rank  of  aeijcant»  795. 
but  be  must  be  approved  of  by  commander  ei  the  regiooepW  ^^6* 
they  naay  patrole  with  a  sufficieiu  number  of  n^eu^along.  tbe,cof«fa  7W>- 
arid  may  seize  all  vesseJs^  &c.  found  eca^i^^  in  ]m^oft:g99JMW^^' 
*/96, 


BElZURK,^(contmued.) 

by  what  officers  the  seizure  may  be  made,^^oMhknEfh 

and  this  withdut  atiy  depoftfttion  fh)fift  the  MUdtmn^  ctf  €Mb^,  f  99* 

but  be  must  lodge  all  the  seizures  in  the  king's  warehouse^  7£t6. 

all  the  powers  relkt^g  to  arresting  and  bb^itiidg  olfendet*  attended  to 

them,  79G, 
all  these  privileges  extenc]  to  any  officer  of  militia  whilst  embodied,  796. 
Uime  to  the  rolunteer  and  all  c^her  milit^  fM'ce»  wbife  an  dervice,  and 

subject  to  mutifoy  act,  796. 
and  in  like  manner  they  extend  to  officers  of  the  nairy,  796. 
U>  what  warehouses  the  seizures  to  be  bitougbt,  796<  7.'  '* 

officers  of  navy  and  army  on  half  pay,  authorized  by  wftfvKtit,  may  seize 

within  the  ui:stricts  Appointed  them,  797. 
any  collusion  on  part  of  such  officer  subjects  them  to  fef  ftiityre  ef  ^500» 

797. 
person  proposing  t6  bribe  stich  office^  fbrfeits  ^dOO^r797* 
aeizures  to  be  prosecuted  in  same  manner  as  those  made  by  custom  pffi^ 

cers,  797.  .     ,    - 

they  enjoy  the  same  privilcGEes  at  the  customrhouse  o&reetBt  797 , 
but  they  have  no  ^authority  to  make  seimres  for  violatieli  of  naviga^ioq 

acts,  797. 
in  what  cases  of  seizure  by  officers  of  revenue,  and  i^cti6tt  bh)ught,  and 

verdict  for  plaintiff,  no  costs  carried,  810. — {Set  •♦  CoetiJ*)  ^ 

judge's  certificate  of  no  probable  cause  to  seiise,  ^flbct  of,  810,  ll^ 

of  probable  cause,  ddmageft  tb-  b^  recovered  m  that 
case,  811. — {Ste  **  Dumdgei,**)  » 

defendant  cannot  be  imprisoned  or  fined  beyoiid  one  shilUng<  811; 

eHW*PING,  -(See  "  Navigatwn:') 

of  alien  merchants  entering  ports  to  enjoy  undisturbed  peae<^,  132.- 

cannot  be  compelled  to  enter  ofitt  polts,  147.  ' 

if  it  does,  they  mav  sell  part  of  their  goods  nndisturb^,  1 47. 
and  may  afterwards  depart  at  their  will  With  the  rertittant,  147, — (See  «  JW er-» 

chant  Stranger.**) 
shall  not  be  dnven  to  any  particular  port,  147.  , 

fish  exported  by  aliens  in  British-built  shipptng,  what  duty  peyabl^;- 1  §0.  ■ 
what  vessel  employed  by  alien  in  t:he  fisheries  will  be  condtdbred  British-built. 

16L 
^nciem  laws  relating  to,  169  to  173.  ' 

requisition  to  employ  British  ships  itiade  by  5  Rich.  2.f  169. 
this  considered  as  the  first  navigation  act,  16^.    *  . 

provision  of  the  act,  1 69. 
that  attempt  made  at  too  early  a  period,  169. 
therefbre  merchant  allowed  to  employ  foreign  Wheti^  ho  British  shfpping 

was  to  be  had,  1 69,  170. 
wine  must  be  imported  in  English,  British  navigatetf,  ^^ttetided  tO'Tholouse 

woad,  l70. 
these  form  two  of  the  chief  features  of  the  modem  navi^^atioii  code,  170. 
by  requisition  ^  to  the  British  property  and  British  manning  of  the  vessel^ 

170. 
in  what  ships  general  trade  niigHt  be  carried  on  by  alien  or  native  sul^eot, 

170. 
nhips  forced  in  by  stf<As  of  weather  exempted  from  operation  of  act^  170^ 
^h  could  not  be  bought  from  foreign  vessels.  170. 
considered  as  connected  with  navigation,  170.-- (See*'  Sh^fptng/"  *f  Navi^ 

35? 
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SHIPPING,— (coiiliiiiied.) 

ancieot  laws  relating  tOf-^lcorUimted,) 

policy  regarding,  employed  In  the  coasting  trade,  introduced  by  5  Eliz.c  5. 

170.  . 
as  to  the  shipping  for  fish  carried  coastwise,  I70f  1. — (See  **  EtL*') 
wheat,  rye,  bftrley.  nialt,  peas^  or  beans  may  be  exported  in  British  ofwned 
*  shipping,  171« 

alien  cannot  be  owner  or  part  owner  of  any  coasting  vessel,  171. 
Jamea  I.  enforced  the  employment  of  British  shipping  in  plantation  tnde, 

171.— (See  «'  Colony:*) 
of  Enfflish,  employed  in  plantation  trade,  eneouraged  by  exemptions  from 

duues,  171. 
of  foreigners  prohibited  to  come  to  the  colonies,  171. 
the  navigation  act  pa^fied  9th  October  1651,  171. 
the  general  provisions  of  this  act,  171,  2,  3. 

how  far  shipping  is  afiected  by  the  provisions  of  the  navigation  act,  12 
Car.  2.  c.  18.,  I7d,&c.— (See  •*  Navigationr) 
employed  in  coasting  trade  must  be  English  owned,  and  wholly  English  ntri- 
gated,  175.— (See  ''  CoattwUe:") 
in  trade  of.Gr^t  Britain  with  Europe,  176.— (See  <'  Great  Britaw.*) 
dut V  of  French  packets,  1 80. 

made  prize,  how  far  affected  by  navigation  act,  190>  1- 
of  England,  Ireland,  Guernsey,  or  Jersey  may  import  plantation  goods  from  the 
Amoves,  Madeiras^  or  Canary  isles,  194,  5. — (See  •*  Ireland^**  "  GuenuejfJ* 
««  Jene^;'  "  Great  BrUamJ') 
employed  in  European  trade  to  import  enumerated  articles  must  be  of  tbe 
built  of  this  country  or  of  some  country  under  the  same  state  of  which  the 
|;oods  are  the  production,  179.  181,     * 

m   other  respects  the  trade    is  free^  except   that  British  ships  must  be 
British  navigated,  181. 
employed  in  the  Asiatic,  African,  and  American  trade,  must  be  British-built 

ships,  owned  and  navi^ted  according  to  law,  193. 
employed  by  East  India  Company  not  subject  to  this  law,  200. 
ofiendmg  against  12  Car.  2.  c.  18.  §  1.  may  be  seized  by  admiral  and  delivered 

over  to  court  of  admiralty,  212. 
as  to  the  shipping  required  in  the.  colonial  trade,  214  to  225. — (See  '*  CohmfJ") 
foreign  shipping  employed  in  free  port  colonial  trade,  must  not  hare 

more  than  one  deck  to  a  vessel,  220. 
except  foreign  sloops  and  schooners,  220* — (See  ^  Free  Ports.") 
of  the  ci(^xens  of  the  United  States  coming  to  Turk's  Island  must  come 

in  ballast,  220.— (See  **  United  States.") 
as  to  exportation  of  sugar  by  them,  221. 
as  to  the  vessels  of  the  United  States  of  America  employed  in  free  port 

colonial  trade,  220.— (See  <*  United  States  of  America.'*) 
as  to  foreign  vessels  employed  in  the  sugar  trade,  221. — (See  "Sugar") 
for  colonial  trade  to  ports  south  of  Cape  Finisterre,  224. — (See  "  Cope 

"  Fmisterre.^') 
for  colonial  trade  with  United  States  of  America,  238. 
for  British  trade  with  United  States  of  America,  235.— (See  '« United  Skl» 
"  of  America.") 
of  the  le^  meaning  of  British-owned,  British*built,  and  British-nsvigtted, 
252.     .  \ 

when  a  ship  is  considered  British*owned,  252. 
but  no  subject  is  considered  a  British  subject  for  this  purpose  if  he  residei 

abroad,  252. 
unless  in  some  particular  cases,  252. 
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SHIPPING,— (cofi/uitted.) 

of  the  neoessity  of  the  vessel  being  British-built,  252  to  258. 

no  ship  foreign  built  except  those  taken  as  prize,  entitled  to  be  declared 

British-built,  252,  3. 
nor  any  vessel  built  or  rebuilt  upon  any  foreign  keel  or  bottom,  263. 
where  ships  must  be  built  to  be  entitled  to  be  deemed  British-built,  253. 
where  Bntish-built  shipping  is  repaired  in  foreign  ports,  it  loses  the  ad« 
vantages  of  a  British-built  ship,  253. 

if  it  exceeded  fifteen  shillings  per  ton,  253. 
unless  more  were  necessary  for  her  to  perform  her  voyage^  253. 
ships  belonging  to  places  surrendered  to  his  Majesty,  are  to  be  considered 
as  prize  vessels,  253,  4. 
as  to  the  regutering  of  British  vessels,  254. — (Sec  "  Reguter.*^) 
summary  of  the  law  as  to  British-ownership  and  British-built  vessels,  255. 
as  to  the  navigating  of  British  vessels,  256. — (See  **  Mariner^"  '*  Master^* 

"  Navigation,**) 
consequences  of  a  ship  being  partly  foreign  owned,  258. 
vessel  excluded  from  certain  privileges,  258. 
alien  cannot  now  purchase  share  in  such  vessels  without  consent  of  three* 

fourths  in  value  of  owners,  258. 
such  consent  to  be  indorsed  on  certificate  of  registry,  258. 
policy  of  navigation  laws,  258,  9.— (See  *<  Navigation/*) 
bounties  payable  ou  vessels  employed  in  the  white  heVring  fisheries,  271*  * 
forfeited  if  found  within  limits  of  East  India  Company,  352. 
exceptions  to  the  rule,  352. 
cartel  shipping  how  far  protected,  382,  3.— (See  •'  Cartel;*  <*  War.**) 

made  prize  when  right  of  postliminium  barred,  432,  3.— *(See  **  Post* 

Ummium**) 
of  neutrals  engaged  in  trade  with  a  belligerent  power  liable  to  search,  439.  • 
neutral  property  in  shipping  of  enemy  protected,  440. — (See  '*  Neutrals") 
not  so  with  enemies  property  in  neutral  shipping,  440.-— (See  **  Neutrals^) 
of  neutrals  how  affected  by  contraband  commerce,  449.— (See  "  Contra^ 
'*  band  Commerce") 
what  shipping  may  be  employed  in  the  East  India  private  trade,  667.— (See 

•«  East  Indies.*')  ^ 

of  East  India  company  to  be  deemed  British-buit,  373. 
of  registering  of  such  vessels,  673.— (See  *«  Register.**) 
of  the  navigation  of  such  vessels,  674. — (See  '*  Navigation.**) 
how  long  they  may  be  coming  into  port  of  discharge  from  Gravesend, 

730.— (See"Pof«.'*) 
seizure  of,  hovering  within  what  limits  it  may  be  made,  772, — (See 

*' Seizure:*  **  Forfeiture/*  *' Hovering.**)  ^ 
as  to  the  powers  of  ordering  to  bring  to,  and  to  search  it,  788. — (See 
**  Search.'*) 

SHIP'S  PAPERS, 

what  necessary  for  a  neutral  ship  to  have  on  board,  487 
'   passport,  487.— (See  **  Passport.**) 
sea  letter, — (See  •'  Sea  Letter.**) 

papers  shewing  proofs  of  property,  487. — (See  "  Proofs  of  Propsrtif/*) 
a  muster  roll,  488.— (Sipe  "  Muster.'*) 
a  charter  party,  488.— (See  "  Charter  Party.**) 
a. bill  of  lading,  488.— (See  «  BiU  of  Lading.**) 
invoices,  488. — (Sec  •'•  Invoice.'*) 
log  book,— (See  *•  Log  Book.**) 
bill  of  health,— (See  *'  BiU  of  HeaiA.'*)     . 
rq[ister,  487.— (Std^*  Register.) 

3  s  S 


8HIFWRECKS,— (See  «« Low  Merchant^'  and  second  volufiKS  *'  i»V«cW') 
on  all  questions  relating  to^  law  m^i^iiant  the  guide,  32. 
ognsul  magr  pay  sal^ge  Air  goods  saved  from,  61. 

6HOOtJNG, 

or  maiming  oifieen  of  rerenue^  81 L 

IHiDiabmeot  (or  shooting  nt  vessels  belonging  to  his  m^jasty«  in  service  of  cus^ 

toms  or  excise,  811. 
shooting,  niaimingy  or  wounding  officer  of  navy,  customs,  of 

eicise^  811. 
s)i«ioliDg,  maimipigt  or  wounding  persons  aidii^  or  aasisttng  the 
officers,  Hll. 
it  was  felony  withoqt  benefit  of  clergy,  811. 
JhiS  severity  altered  by  5i^  Geo.  3.  c.  I<i3.,  81 L 
*      enactment  of  the  statute,  811^  2. 

What  offences  in  regard  io  shooting  at,  &c.  officers  of  riarenue  left  «oeler;^abk 

by  that  act,  81?,  3,—(&^  *<  Ben^  qf  Clergy  J') 
as  to  suing  hundred  for  damaglM  for,  81£».*^(See  '*  BumirtdL^*) 

late  treaty  with,  620 — (See  *'  7>«a/y.") 

SIERRA  LEONB  COMPANY, 

this  company  abolished  by  47  Qeo.  3.  sess.  i.  c.  44->  085* 

letters  patent  annulled,  and  company  divested  of  the  penip&ula  Sierra  Leonci 

680. 
and  their  pertl»  Unitori^i  he.  vested  in  long,  685« 

SILK, 

chiown  silk  may  be  imported  froiti)  AustHati  iietaerlaadl  on  kwe  duty  ai 

from  Italy,  17». 
thrown,  not  a  manufacture  within  the  navigation  upta.  18). 
what  thrown  silk  nay  be  imported/  18).  193. 
penalty  in  case  of  disobedience,  182.  . 

really  the  growth  of  Italyi  Skniy,  and  Nipples  only^  c^n  b^  i«ipor«HU  I82« 
the  utw  frequently  relaxed  In  (ime  of  war,  182. 

nw»  cansot  now  be  imporW  from  the  Streighu  or  l^r^^nt  Seas,  194, 5. 
tbnawn,  may  not  now  be  imported  #t  all,  181.  195. 
except  that  of  the  growth  of  Italy,  Sicily,  or  Naples,  181.  195. 
htw,  ivem  Persia,  nuist  be  obtained  by  barter  with  Ei^ish  nwu^iicturesi 
196.  687.— (See  **  Atfitw  C&mpanpr) 
on  importatioki,  an  oath  is  required  that  it  w^i  so,  196. 
the  importation  must  be  in  a  British  ship,  own^  and  navigated 

according  to  law,  196.  687. 
heed  not  go  into  Persia  to  barter,  196. 

this  pemdaaton  not  eaitended  to  l^faljae  using  for^gn^wroi^ght  silk* 
687. 
^  to  the  restramtt  on  the  imfmrtiition  oK  520. 

foreign<*^viOtfght  silks  cani|0t  be  im^ortedi  520i 
this  extends  to  silk  stockings,  nutts^  and  glavei,  d2Q« 
and  to  Italian  silk  crapes  and  tiSinies,  520. 

this  enactment  does  not  extend  to  China  or  the  £a§(  Indi^  eepp^  520. 
but  these  last  can  only  be  imported  for  ^porM^ion,  520. 
India  silk  handkerchi^  cannot  be  imported  (br  h^  531  ^ 
on  importation  of  Indian  a))fcfl>  4te«  and  f  r^l^  a^d  <^<V^^  Oljieoes  fof 
exportation»  how  to  proceed^  fi2|* 
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SI  LK,— (coniifttt«d.) 

,  4ii  to  the  reitraim  on  iJm  tmporiwtwn  q/*,— (confuiiied.) 
security  is  to  be  given  for  such  exportation,  521. 
condition  of  the  bond  in  such  case,  621. 
and  such  articles  if  found  in  other  than  lawful  warehouse  are  forfeited, 

621. 
what  certificate  required  to  di$chai|;e  the  bond,  521. 
mere  intention  to  reland  sufficient  to  superinduce  its  forfeiture,-  522> 
in  such  case  the  actual  relanding  need  not  be  shewuf  522. 
if  the  circumstances  afford  presumpiion  of  illegality,  they  are  to  be  sub* 
.  mitted  to  a  Jury,  522. 
/  thus  where  goods  were  sent  down  with  a  custom  house  ofEcer  and  seized, 

522. 
where  ffoods  are  on  board  a  ship  where  there  is  a  revenue  offieer^  tl9#y  are 

not  m  custodia  legis,  522.  n.  1.  . 
certificate  to  discharge  the  bond,  is  no  evidence  in  a  court  of  kw,  523. 

—(See  "  Evidence:') 
how  this  certificate  is  to  be  proved,  523,  n.3. 

CM  to  the  encouragements  to  import  raw  silk,  539^ . 
Ibrmerly  encouraged  by  bounty,  539. 
It  has  since  ceased,  and  a  duty  imposed  on  iraportationj  53!),  40. 

as  to  the  bounties  on  exportation  of  goods  manufactured  firom^  699« 
ribands  and  stufis  made  of,  entitled  to  6s.  Sd.  the  lb.,  589. 
amount  of  bounty  on  gauzes,  589.  .  ■-'^  - 

when  minted  with  gold  ahd  silve^  58^,  'n;  9.  59D. 
what  other  articles  entitled  to  a  bounty,  and  its  amount,  690. 
by  whom  to  be  paid  on  the  debenture,  590. 
oath  required  in  these  cases,  590. 
the  security  required,  and  its  condition,  590. 
bounty  is  payable  on  goods  manufactured  from  the  Waste  silk,  591. 
but  in  all  cases  value  of  the  goods  must  be  at  least  four  times  the  value  of 

the  bounty,  591. 
bounty  is  payable  on  vtufl^  of  silk,  maed  with  other  waterials/  jf  !• 
and  they  may  be  ornamented  with  embrokiery,  tamDour,  neadle^work, 

lace,  or  fringe,  591  • 
but  such  ornaments  must  be  composed   of  the  materialt  of  which  the 

body  of  the  goods  are  made,  591.  -    t 

may  be  imported  raw,  bj  member  of  Turkey  company,  from  plaeea  within 

their  limits,  689. 

SILVER,— (See  ••  BulUonJ') 

thread  lace  made  of,  mav  not  be  imported,  528.--^See  **  Thread  L^eJ*) 

same  with  fringe  made  oi,  528. 

importation  of  silver  coin  permitted  duty-free,  536. 

may  be  imported  duty-free,  536.-— (See  '*  Money,*") 

AS  to  exportation. — (See  99  Geo.  3.  c.  49.  Addendm,) 

SIMULATED  PAPERS, 

sailing  with,  gives  hostile  character,  4lO.-r(See  <*  Hostile  Ckataeter.*') 
when  using,  makes  neutrals  property  liable  ta  seizure,  44). — (See  "  Neutral,**) 
having  them  on  board,  makes  an  aggravation  to  work  forfeiture  of  ii^utral   ship 
engaged  in  coatrahKid  commerce,  449.— (See  <*  Co^traba/itd  Commerce:^) 
,    flauttal  engaged  in  ibelligbrantconting  trade  sailing  with,   subjects  hb  ship  to 
confiscation^  466. 

384 
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SKINS, 

of  goats,  raw  or  undressed,  may  be  imported  from  any  port  ia  skips 

ownea  and  navigated,  197. 
of  beavers,  one  of  colonial  enumerated  articles,  222. 
bides  and  skins  of  all  sorts  are  so  likewise,  222. 

of  seals  might  be  imported  duty-free,  340. — (See  *'  Fttlienei,**  '<  ffhale  Fltherf/^ 
though  now  it  appears  they  are  subject  to  duties,  541. 
raw  or  undressed  cannot  be  exported,  576. — (See  **  Leather,**) 
of  hares  cannot  be  exported,  577.«— (See  ''Hcite.^) 
of  hares  or  rabbits  cannot  be  stained  or  dyed,  577. 
duties  on  certain  skins  from  Newfoundland  suspended  till  1824,  710. 

SLATE, 

duties  on,  carried  coastwise,  7I7« 
the  amount  of  the  duty,  717. 
drawback  on,  717. 

SLAVE  TRADE, 

formerly  constituted  principal  branch  of  the  African  Company's  trade,  685. 

since  made  illegal  to  prosecute,  by  stat.  47  Geo.  3.  sess.  1.  c.36.,  685. 

51  Geo.  3.  c.  23.  makes  it  felony  for  British  subject  or  person  in  king's  dominions 

to  be  concerned  in,  685. 
the  punishment  in  case  of  a  conviction,  685.  • 

SLIPPING  GUNS, 

during  a  chase  within  certain  limits  subjects  party  to  penalty  of  j^lOO,  777. 

unless  he  is  a  passenger  only,  777  * 

what  will  excuse  and  prevent  the  forfeiture  in  case  of,  777* 

SMUGGLING,— (See    "  Cuitomi,"    "  Excise,"    "  ForfeUurei/!    "  Hwerw,'' 

'•  q^cer*,''  '•  Searchwg,"  *'  Seizmg.") 
foreigner  assisting  a  native  in  smuggling  goods  cannot  recover  the  price  of  them, 

82.  .  ^ 

otherwise  where  no  assistance  is  given,  82. 
laws  against,  of  one  state  not  regarded  by  another,  82. 
.  but«  nation  may  enforce  them  against  aliens  as  well  as  subjects,  82. 
act  of  19  Geo.  3.  c.  37.  made  for  the  purpose  of  favoring  the  smuggling  of  bullion 

into  England,  82. 
from  a  foreign  state,  with  intention  to  defraud  the  revenue  of  that  state,  does 

not  invalidate  a  contract  here,  83. 
and  that  though  it  whs  also  contrary  to  the  express  provisions  of  a  treaty  to 

which  this  country  was  a  party,  83.  . 
but  these  decisions  appear  to  be  very  illiberal,  83. 
Pothier's  opinion  upon  this  kind  of  trade,  83,  4. 
arguments  in  opposition  to  these  decisions,  84. 
whaling  boats  not  liable  to  sdzure,  though  built  as  vessels  to  be  emploved  in, 

348. 
as  to  seizure  of  vessels    found    hovering,    770  to  775.— See  ** 

"  Seizure.") 
as  to  seizure  of  vessels  having  implements  of,  on  board,  775. 

vessels  coming  or  having  been  in  certain  limits  having  on  board  small  cor* 

dage»  liable  to  be  seized,  775. 
same  as  to  vessels  having  on  board  ankers  or  half  ankers  capable  of  con- 
taining less  than  60  ^lons,  775. 
tame  as  to  vessels  having  on  board  syphons,  tubes.  &c.  775. 

implements    for    rqMcldng    tobaooOf 
775. 
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SMUGGLING,— (conimtted ) 

as  to  unshipping  goods  at  sea,  with  intent  of,  775. 

cannot  be  done  within  certain  limits,  775, 

what  exceptions  allowed,  775. 

punishment  and  forfeiture  in  case  of,  775. 
as  to  the  arrest  of  persons  found  unshipping  goods,  775^— (See  '*  Arrest,**) 
persons  found  on  board  licensed  shins,  throwing  goods  overboard  during  a 

chase  within  certain  limits,  forfdt  jelOO^  777. 
what  persons  excepted,  and  what  excuses  such  act«  777, 
forfeitures  for  being  engaged  in,  782. — (See  *'  Run  Goods") 
contracts  void  on  account  of,  784.— (See  **  Contract") 

SNUFF,— (See  «  Tobacco.") 

SOAP, 

excise  duty  on,  834. 

by  what  act  regulated,  834. 

penalty  in  case  of  soap  fraudulently  concealed,  834. 

if  concealed  in  an  entered  place  penalty  reduced,  834*  * 

warrant  to  levy  can  only  be  on  the  soap,  and  is  bad  if  it  esxtend  to  g^^ods 

in  general,  834. 
goods  of  bankrupt  in  hands  of  assignee  may  be  seized  for  duties  incurred 

before  bankruptcy,  834. 
query  if  they  can  for  the  penalty  so  incurred,  834. 

SOCTH  SEA  COMPANY, 

persons  bom  on  board  ships  belonging  to  company  to  be  deemed  natnral-born 

subjects,  118. 
same  of  persons  bom  in  their  settlements,  118. 

employed  in  the  whale  fisheries,  330,  1,  2,  3.— (See  **  Whale  Fisheries?*) 
as  to  licence  from,  to  the  southern  whalers,  345,  6.^— (See  **  lAcence") 
when  company  established,  680. 
date  of  charter,  and  style  of  corporation,  680. 
limits  of  their  exclusive  trade,  680. 
how  their  rights  were  protected,  680. 
could  not  grant  a  retrospective  licence  to  legalize  a  voyage  that  was  completed, 

680,  1.        ' 
voyage  from  South  Seas  without  licence  ill^al,  though  the  outward  voyage  was 

licensed,  681.  ' 

what  has  been  held  not  to  be  an  infringement  of  their  rights,  681. 
their  exclusive  trade  now  abolished  by  statute  55  Geo.  3.  c.57. ;  before  total 

abolishment  their  rights  were  modified,  681. 
this  was  done  to  favour  the  fisheries,  681. 

decision  on  the  act  modifying  the  right,  681.  n 

various  examples,  with  dedsions  on  them,  where  the  right  has  been  modified, 

681,2. 
duties  payable  to,  not  altered  by  late  consolidation  act,  702. — (See  "  CusUms.**) 
of  the  duties  payable  to,  on  importation,  721. 

only  extends  to  vessels  trading  to  places  formerly  within  their  limits, 

721.  .    .  / 

under  management  of  the  commissioners  of  customs,  721. 
all  goods  imported  into  this  kingdom  from  their  limits  pay  a  certain  duty 

to  them,  722. 
except  blubber,  train  oil,  head  matter,  wha(e  fins,  seal  skins,  he*  722. 
all  vessels  entering  outwards  or  inwards  from  or  to  such  places,  pay  duty 

to,    i  ££m 

these  duties  will  expire  when  the  guarantee  fund  is  completed,  723* 
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SPAIN. 

late  treaty  with,  617.— (See  <•  7r«i^/*) 

SPICh.— (See  "  Colony,") 

cannot  be  imported  from  Netherlaticb  and  Germaftjf,  534. 

SflAITj^. 

bond  to  he  given  on  lading  sptrita  productioa  of  the  cokmie^  for  tho  Isle  of 

Mail,  T26 — (See '•  C^teny.") 
bond  to  be  given  on  being  tidken  out  of  wurehoucej  556. — (See  '*  IForcAwie.'*} 
trade  in,  from  West  Indies  bow  regulated*  .617.^(See  *'  We$t  Indim.") 
excise  duty  on,  835. 

attach  on  wanh  before  distillation,  835. 

case  in  which  point  decided,  835. 

justice  of  peace  may  relieve  on  an  overcharge  by  gauger,  835. 

STAPLE, 

statute  of,  27  £dw.  3.  st.  2.  Oi  1^  150* 

alien  to  be  sworn  to  hold  none  of  wool,  jlio.  beyond  sea»  )50« 

STAPLES, 

•f  the  right  of  staple  as  ineidealal  to  dominkm  of  sea,  103. 
the  right  defined,  103. 

it  siutiiHes  a  heep«  and  deriied  from  the  Germen«  103. 

right  of  cannot  be  founded,  unless  there  n  a  power  to  refuse  or  grant  a 

fiassage,  103. 
why  not,  103,  4. 
Pufiendorf  on  this  right,  104. 
right  of  will  arise  on  sen,  as  amplf  as  on  latid,  106» 


STATUTES, 

UBNRTiri. 

Edward  llh-^contumed.) 

9.  C.6.      373. 

' 

95*  Stat.  4.  e.2.       146,  7. 

159. 

Magna  Charta. 

132. 

sut.5.  C.2.      535. 

9.  c.30.     132. 

373.  694. 

27.  Stat,  2.  C.L      150. 

c3.      571. 

• 

Edward  I. 

C.14.    536.  5S9. 

11.     134. 

\ 

C.17.     134.  I4Q»  &  433. 

12.     134. 

cl9.    247,249,250. 

13.  C.47.    369. 

e.26.    697. 

ai.    154. 

• 

38.  c.  13.     147.  787.  9. 

% 

36.  c.7«      135. 

Edwahd  in. 

38.  st«t.l.  C.2.     147,  8. 

150.  3. 

2.  c.9.       134. 

268. 

a:  0.1.    697. 

e,6.      571. 

9.  Stat.  1.  c.  1. 

134.  144,  5,  7. 

c.  8.      247,  9.  25». 

i' 

150. 

42.  G.&      169. 

Stat.  1.  c.  18. 

159. 

46.  c»4.      697. 

siai.  2.  e.  1 . 

153.  582. 

50.  0.7.      571,3. 

sut.2.  c.2. 

535. 

11.  c.  1.      571. 

RiCiiAaD  II. 

0.  S.      519. 

1.  c.9.      167. 

C.5.       146. 

• 

2.  stat>  1,  t.  U      )4&  7. 

159. 

U.  sUt.S.  c.d. 

14i^  7. 

o^  e.     l». 

17..            ©-.    • 

682. 

5.  stak.Le.89      6S2. 

18.  Stat.  2.  C.3. 

146. 

c3.      im. 

25.  slat.2«  e«     • 

US,  5. 

•Ift|#8.  c^L      147. 

ST^Tt)TES.-^(cQn<i»Mi«d,) 
Richard  lU — {continu^,) 
6.  sut.l.  clO.     148,  159. 
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7.  ell. 

11.  C.7. 
C.9. 

13.  c.  19. 

14.  c.  1. 
C.2. 
c.  6* 
C.9. 

16*  c»  1. 
20.  e.  4. 

Hbnky  IV* 

l.'c.7. 
C.17. 
2.  C.5. 

4.  c.  15. 
C.20. 

5.  c.  7. 
0. ". 

6.  C.4. 

7.  C.9. 
14.  c.  6* 

HkHKY  V. 

4.  c.  5** 
c.  7.   ♦ 

8.  No.  15. 

HbnryVJ* 

2.  c.  6. 

3.  c.  55. 

8.  C.23.' 
C.24. 

9.  C.2. 
10.  c.7^ 
14*  c.  6« 
18-  C.7- 

c.  15. 

19.  t:6* 

BdwakdIV. 

3.  C.4. 
c.  5« 

4.  c, }. 
C.2. 
c.  4. 
C.8. 

7.  c,a, 

12.  C.5. 
C.7. 

17.  C.L 


159. 

146i7.  159. 

697. 

369. 

152. 

152: 

170.  . 

135. 

146,  148.  139. 

147* 


159. 

148.  159* 
153.  583. 
153.  583. 
726. 
141. 

135.  141^  6.  }53»  4. 

136.  14«.  154. 
136. 

m. 

141. 
418. 
N.P.     169» 

153,4.  473* 
122. 

571. 
137—146. 

146. 
S71. 
148. 
571. 
671. 
157* 


519.  525»  6^ 

571. 

519. 

$71. 

^17. 

148. 

571,  3. 

671. 
375. 
14K  153»  4.  583. 


Richard  III. 

1.  6.9.      143,8,9.  MO. 
c.  12.     1^.  519,  5S$,  (S. 


STATUTES.^ 

•{conimu^ 

HrnryVII. 

1.  C.2. 

160. 

C.8. 

170. 

3.  C.8 

155.  583. 

ell. 

571,  3. 

4.  c.  10. 

170. 

c.  23. 

153. 

10.  C.21. 

529. 

11.  C.14. 

160. 

19.  c.21. 

•&80. 

Henry  VIII. 

3.  c.  1.       153. 

C.7.      571,3. 
5.  C.3.      57U 
14  &  15.  C.2.       142,  4,  5« 
c.  3.      573. 
C.4.       117.  130« 
21.  C.16.     142,4,5.  166. 


22.  c.8. 
c.  13. 

C.15. 

c.  19* 

27.  c.  13. 

c.  14. 

31.  c.8. 

32.  c.  14. 
c.  16. 

33.  Q.2. 
0.4. 
0.9. 


121.  160. 

167. 

144.  i$0.  5^1, 

149.  160. 

529. 

571. 
150. 

491, 

170. 

121.  144,5.  165,6 

170. 

529. 
15). 


34&35.  0.23.    491. 
35.  c.2.      647. 

Edward  VI. 

1.  c.  12.     491. 
2&3.  C.6.      361« 
5  &  6.  c.  25.     836. 


t^HiUF  &  Maiiy. 
1  &2.  ell. 


535. 


Elizabeth. 
1.  c.8. 
cU. 
c.  13. 
5.  c.  5. 
c.  7. 
8.  c.  6. 
13.  c.2. 
c,ll. 
18.  Ct9. 
23.  C.7. 
27.  c.2. 


576. 

727—730,  9.  740.  763. 

170. 

170.  870^  291. 
150.  686»  9. 
573. 

536. 

171.  291. 
576. 

171.  291. 
644. 
391.* 
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STATUTBS.- 

'^tont'mued,) 

Elizabbth.- 

^(continued,) 

27.  c.  15. 

171. 

35.  ell. 

151. 

39.  C.4. 

517. 

c.  10. 

291. 

43.  C.9. 

291. 

Jambs  T.. 

1.  c.  18. 

533. 

C.22. 

576.  827. 

C.23. 

171. 

C.25. 

149. 

3.  C.5. 

536. 

C.12. 

171.  291. 

7.  C.2. 

126. 

c.  14 

149. 

21.  c.  I. 

655. 

C.3. 

644,  6. 

Chablbs  I. 

3.  C.4. 

519.  526. 

16.  C.4. 

519.  526.  533. 

C.21. 

544. 

Chablbs  II. 

12.  C.4. 

525»  6.    549.    572,    6. 

584, 5.  598.  698.  727. 

746.  757.  779.  845. 

C.8. 

181. 

C.18. 

148.  152.   173,  9.    180. 

191.   200.  211.  222. 

t 

231,4.  534.  544,  5. 

633,  4,  5,   644.  677. 

689. 

C.19. 

750.  790. 

c.23. 

809.  816.  846. 

C.24. 

809. 

c.  32.    572. 
IS.  C.7.      790. 

13&14.  ell.     142.177.183.207. 

534.  633.  727,  8, 
9.  730,  2,  7,  8. 
743.    755.    765. 
778.  789. 
c.  12.    294. 
,   c.  13.    529.  576. 
c.  16.    787. 
c.  19.    519. 
C.28.    366. 

14.  ell.     182.  234. 
c.  13.    520. 

15.  C.7.      158.  227.  232,  3.   294. 

532.  583.   635,  6,  7. 

677,  8. 
ell.  822.  840. 
e  15.     124.  150.  361. 


STATUTKS- 

^(amHnued,) 

Chablbs  II 

.—{continued.) 

15  k  16. 

e  15. 

294. 

18. 

e2. 

295. 

526.  531^  2. 

20. 

e7. 

526. 

531. 

22. 

el3. 

531- 

-572. 

22&23. 

e26. 

233. 

25. 

e6. 

160. 

e7. 

231, 

4.  329. 

636. 

32. 

e2. 

531, 

2. 

. 

e34. 

295. 

Jambs  II. 

1. 

e8. 
el8. 

529. 
174. 

William  &  Mabt. 

1.  8688.1.  e24.    822. 

e54.    825. 
sesc.2.  e2.       133.  491.  697. 

2.  e4.      230. 

8688.1.  e9.      181.  195.  520. 
3&4.  el5.    841. 

4.  e8.      249. 
4&5.  el5.    783. 

el7.    330. 
'8688.1.  c.24..  €32. 

5.  e7.      280.  295. 
5  &  6.  e  2.      526. 


William  III. 

4&5.  e5. 

596. 

5.  e7.      28C 

K  367. 

5&6.  e]7. 

584. 

6k7.  el7. 

583. 

7  &  8.  e  19. 

583. 

e20. 

579. 

e22. 

211.  215.233.545. 

633,   4,  5:   643. 

676,  7. 

e28. 

572. 

e30. 

825.  846. 

8&9.  el9. 

841. 

e  22. 

833. 

9  &  10.  e  10. 

247. 

e23. 

529.  699. 

e28. 

583. 

e29. 

677. 

e40. 

572,  4. 

e44. 

280.  662,  5. 

lO&ll.  e6. 

686. 

elO. 

572.  678. 

e21. 

809. 822. 835. 841. 

c.24. 

271,  3.  370.  532. 

c25. 

361.  645. 

11.  el3.    29S 

i. 

11&12.  C.7. 

647. 
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STATUTES.— {<o»*iiM««iO . 
William  III. — (contmued.) 

11&12.  c.lO.    521,2,3,9.  687. 
C.12.    646. 
c  ]  9.    362. 
12&13.  C.2.      121,6,8. 

Anhi. 

1.  Stat.  1.  c.12.    178. 

e.13.  790. 

C.21.  295. 

c.  26.  765. 

2.  C.9.  699. 

2&3.  c.  14.    295.  362. 

3.  c5.      699. 

3  &  4.  c.  4.      534. 

c.  5.      222.  231.  544. 
c.  10.    543. 

4.  c.  12;    295.  362.  529. 
c.  1 6.    655. 

5.  c.  8.      227.  545. 

6.  C.9.  573. 
c.  14.  520. 
c.  17.  663,4. 
c.  18.  664. 
c.  19.  520. 
C.28.    728. 

7.  C.5.      115.  124. 
C.8.       195.206. 

8.  c.  6.      529. 

c  7.  534.  778. 782, 3.  836. 

c.  9.  793.  840,  6. 

c.  13.  521.  543.  609. 

c.  17.  527. 

9.  c.  6.  576.  790. 
ell.  577.604.840,6. 
c.  12.  822.  840,  6. 
C.21.  118.  680. 

c.  26.    295. 
10.  C.5.       115.  124. 

C.19.    604.    793.    828.    834. 

840,  6. 
G.  26.    528.  841,  6. 
c.  28.     663. 


12.  sesa.!,  c.  2. 
sut.1.  C.9. 


822.   830.  833. 

840,6. 
543. 

aess.l.  c.  16.    528.  591.  712. 
tut.  2.  e.  2.      295. 

C.8.      742.      ; 
€.  16.    651. 
c.  19.    604. 

GlOBGB  I. 

1.  stftt.  1.  c.  18.    295.   311.   366. 

370. 
8688.2.  e.2,      833. 


STATUTES.— (conHnued.) 
Gborob  I. — (contmued,) 
1.  Stat.  2.  C.4.       126. 

C.18.    271.    273.  370. 

532. 
C.36.     803.  834.  846. 
576.  791. 
603.  846. 
529. 
572. 
281. 

246.  604. 748.  770,  6,  8. 
781,  8. 

273.295.311.366.370. 

117,  9.  130.  581,  2. 

178.  9.  182.  534,5. 

271. 

534.  762.  791,  2.  810. 

840,  6. 
194,  5. 

523. 


3.  C.7. 

4.  C.3. 
C.7. 
c.  11. 

5.  c.  10. 
c.ll. 

c.18. 
C.27. 

6.  c.  15. 
c.18. 
c.21. 


C.24. 
7.  Stat.  1.  c.  7. 
c.  12.    529. 
Stat.  I.  c.21. 


8.  C.4. 
c.  12. 
c.  15. 

c.  17. 
c.18. 

c.8. 
c.21. 

10.  c.  10. 
e.  16. 

11.  C.7. 
c.19. 
C.30. 


12.  C.4. 
C.26. 
c28. 

13.  €.15. 


673. 


295. 

223.  543.  678. 

204.  222.  540,  4.  589. 

590.  713.  743,  4. 
66. 
231.  534. 545.  76b,  6,  ?. 

782. 
832. 
589. 
769. 

533.803.840,5. 
331. 

700. 
647. 
219.    245.     535.    749. 

780.     2,     9.     793. 

840,  3. 6. 
846. 
331. 

748.763.792.809,810. 
195. 


GaoaoB  II. 

1.  Stat.  2.  c.  14. 
c.  16. 


3.  C.20. 
c26. 
c.28. 

4.  c.  14. 
c.  15. 
c.21. 
c,  27. 

5.  c.  7. 


61. 

825. 

c.  17.    590.  77U 
296.  367.  . 
366. 
545. 
532. 
545. 

116.  125. 
591. 
650. 


lOflO 

STATUTES.- 
Gbobgb  II.- 

5.  c.  22. 

6.  e.22. 
C.33. 

7.  <f«]8. 
c.  19. 

8.  c.  1 3. 
c.  16. 
c.2d. 

9.  C.4. 
0.28. 
C.25. 
cXL 

10.  C.14. 
0/17. 

12.  C.21. 
C.26. 
C.30. 

13.  c.  3. 
C.4. 
c.  7. 
C.17* 
0.38. 

14.  0. 36* 

15.  C.20. 
a33. 

17.  c34. 
c.  36. 

18.  C.9. 
0.26. 

19.  #^12. 
C.27. 
C.30. 
0.34. 
<fc,37. 

20.  e.44. 

21.  0.  U 

22.  c.33. 
0.45. 

23.  0.13. 
0.24. 
0.31. 
0.34. 

24.  0. 40v 

c.  46. 
26.  0.6. 

0.26. 

C.40. 

0.52. 
96.  C.3. 

C  9. 

•.IB. 


INDBX   TO  TBB  9IIUV  VO£UMB« 


678. 

729, 

335.  6. 

196. 

827. 

fl38. 

815. 

334,  5. 

524. 

846. 

&6. 

371.  S7S.2M.311.370. 

249.  760.  776.  783.  9. 

809.  813i 
66. 

888,  841. 
572. 
583. 
222.  227. 

124,  6.  257* 
435. 

125. 

344. 

9S5.  344. 

196^  248.  687. 

528. 

822.  227. 

438. 

194.  248. 

699. 

802.  9.  S4U  2,  6. 

840,6. 

712. 

678, 

435.  872.  ai^  5. 

88, 

12»,6. 

698. 
781. 

125,  0/333,  8,  6. 
916.  970. 

578.  581. 

269.  271.  296. 

683,  4,  5. 

196.  687* 

84K 

569.  803. 

540. 

640^ 

672/ 

685, 

196/94^. 

281. 

296% 

688t  '  ' 


STATUT£S.-^cMilftiiiAf.t 
26.  o.  19.     689. 


0.21. 
0.31. 
0.32. 

27.  0. 18. 
0.69. 

28.  c.20i 

29.  0. 15. 
0. 16. 
0.17, 
c39. 

30.  c.  1'9. 
0.30. 

31.  0.32. 
3^.  e.  19. 

c24. 

33.  0.27. 

0.28. 

Gborgb  III. 

1.  0.7. 

2.  0. 1 4. 
0. 15. 
0.25. 
0.86. 

3.  0. 13. 
0.21. 
0.22. 
0.^5. 

4.  0. 18. 

0.19. 
0.23. 
0.  iM. 
0.29. 
0.38. 

5.  0.28. 
0.30. 
0.35. 
0.39. 
Cf4Sh 


0.45. 
C.48. 

6.  0.19. 
0.28. 
o.40r 
o.  49; 
0.52. 

7.  0.7. 
0.38. 
Or  43*. 
c<4iv 
o.40y 


528. 

836. 

272- 

545. 

191. 

333. 

540.  594. 

585.  59i. 

585. 

296.  286. 

Ml. 

272.  297.  9:  902, 

822.  833. 

841. 

833. 

297, 298.  S?D; 

604. 


595.  680. 

598. 

298.  317.  ^U 

125. 

559. 

833. 

520. 

249. 

840. 

222,3; 4.  234.844.610, 

636;  677.  745. 
228. 

543; 

548,  4i 

337. 

846. 

677. 

838; 

521. 

228.  576. 

249.591.741,4,8.754,^ 

787,    8.    802.    809. 

848,6. 

224.  544.  593. 
520. 

517.  5i4.  5»,7. 
520. 

521,2.  713. 
218; 

225.  589.  678, 
418. 

538. 

301.  5«4;     '        ' 

302. 

678:  ' 


IM0BX    TO  MB   VlRdT  VOtUME. 


K»7 


STATUTES.-*- 
Gborob  IU^ 

8.  C.25. 
C.27. 
C.57. 

9.  c.  6. 
C.28. 
C.38. 

10.  c.38. 
C.43. 

11.  C.27. 

c.ai. 

c.38. 
C.41. 
C.50. 
C.52. 

12.  C.46. 
c.50. 

13.  C.21. 
c.25. 
c.  28.. 
C.63. 
C.72. 

14.  c.41. 
C.42. 
a71. 
c.72. 
C.79. 
C.83. 
C.84. 

15.  c.  10. 
C.31. 
C.35. 
C.46. 

16.  c.d3. 
C.36. 
C.47. 

17.  C.39. 
C.4]. 
C.42. 
c.43. 
c.50. 
c.52. 
c57. 

Iflk  c  12. 

t.  40. 

c.46. 

c.  55. 

c.58. 
19.  c.  22. 

c.26. 

C.37..: 

c.40. 

C.48. 

c.  60. 

C.52. 

C.56. 


(cafOmmed,) 

520. 

388. 

354. 

794. 

226.  229. 

539. 

691. 

532^ 

368. 

272.  28K  309,3,  4»  8. 

338. 

689. 

Wl.' 

30U  %  4,  & 

8(^0. 

527»  a 

116,7,9. 

i2& 

334. 

6461  7.  654^  (k  676. 

363. 

216. 

535. 

57a 

524. 

651. 

242. 

117.  127. 

722.  • 

339.  363. 

197.  5l41. 

368. 

559. 

367. 

340. 

604.  826.  840. 

60.  738. 

823. 

574.  758. 

820. 

840,^6. 

538. 

644.  678. 

60. 

788* 

304. 

677. 

604. 


STATUTES.— (tJWtrtntt^rf.) 
Georgb  III.-— (rtwtinuerf.) 
19.  c.09^.     ^13. 


272.  Iffil. 

841. 

197i  203. 
84l4.    ' 
367j^.  . 
819^880,  i^ 


aQ4|8. 

r...  .  r 


S83^4. 


20.  C.6. 
e.  7. 
c.  10. 
c.  18. 
c.42. 
c.  60. 

21.   C.29; 

e.37. 
e.39. 
C.56. 
C.65. 

22.  c.25. 
C.60. 
C.78. 

23.  c.65. 
C.70. 


199. 
i>77. 
199^ 
583. 
:^4; 
341. 

216; 

57a 

780. 

841i  3,  5. 
67:i,  5. 
428. 

578.  581. 
178,  9^. 
685. 

792.808.0.811.841,5, 


c,  76.    594,  5. 
C.79.    677. 
24.  8688. 2.  c.  1 1 .    846. 
c.\6.     177.  745. 
8688.2.  c.  16.     109^  117.  160. 
8888.2.  c.21.    577. 
8689. 2.  C.24.     604.  840. 
€;;2S.    647.  656,  7. 
86881 2.  c.  36. ,  838. 
e.  39.    236. 
c.41.    828.  837,9. 

8688.2.  C.41.     833. 

8688.3.  C.4}.     834-^7,8. 
a  45.     2^^. 
c.47.    770i  K  786.  811, 


I 


8tat.2.  c.47. 
8688.2.  c.47. 

8688.2.  C.48. 
8688.2.  C.49. 
8688.2.    C.53. 

6.64.'  647. 
8fe*.  2.  C.67' 

25.  e  7.      525. 
e.54. 
c.  55. 
C.59. 

,  c.  64. 

c.65. 

c.  67. 

c.72. 
•c.  74. 

c.  89. 

26.  c.26. 
c.40. 


808. 

739.  748, 9.  764. 
808.  8f I,  4,  6, 
834.  841 ,  6. 
589. 
583; 

794. 


716,7V 
525. 

367. 

577.  604. 

271,2,  281.  307. 

579,560,1, 

604.  828.  m<^. 

604.  840. 

579. 

19a.  965. 

607,  8,    9.   10.  731,  2, 

3,  4,  6,  .7:  740,  2,  4. 

76*,  3.;78r,  9.   797. 

8M. 


1008 

STATUTES.— I 
Obokob  IDL 
26.  c.  41. 
C.45. 
C.50. 
c.  51. 
C.53. 
C.57. 
C.59. 
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C.60. 

C.63. 
C.73. 
C.74. 
C.76. 
c77. 

C.81. 

C.87. 
c.  100 
c.  104 
c.  106 
27.  c.  10. 

€.13. 


c.  19. 

C.27. 
e.28. 
C.31. 
0.32. 
C.71. 
c.81. 

28.  C.5. 
C.6. 

C.7. 

C.20. 

C.37. 

C.38. 
c.  68. 

29.  c.  16. 
c31. 
c.53. 
c.  56. 
c.63. 
C.68. 

30.  C.4. 
C.8. 
C.26. 
C.29. 
C.38. 


(ooiiiiiitiad.) 
— {anUmuetL) 
341,  2.  355« 
367. 

125.  344.  359.  804. 
841. 
543. 
657,  6. 
599.  604.  614.  822. 837. 

839.  841,  2,  4. 
175.  192.215.252.^63. 

719.  720.  785. 
785. 

835.  841,  6. 
838. 
578. 
604.800,  1.810.813,5. 

824w 
161.  271,  3.  308.  ^10. 

313,  4.  370. 
532. 
317. 
717. 

272.  311.  317. 
161.272.295.310,  1,4. 
I  op.     180.    599.    600. 

700, 1,6,742.  751,  3. 

8,  9.  763. 
175.179.  180,1.  192,8. 

254.  365. 
216. 
825. 

600.608.614.781.846. 
748.  798. 
840. 
609. 
297. 
220.  236,  8.  240,  1,  2, 

3,4.  678. 
583. 

125.  346,  7.  359. 
803,  6,  8,  9.  810.  820, 2. 

834,  8.  846. 
572,  3,  4,  5. 
773. 
242,  3. 
836. 

341,  7.  355.  364. 
240. 
820,  2. 
533.  604.  733.  785.  839. 

841,  6. 
604.' 
243. 
820. 

208.  243.  820. 
837,8. 


STATUTES.— <coii<ifweii.) 
Obobob  IlL— (oMiiiiwel) 
30.  c.  40.     533.  785.  846 


31.  C.30. 
c31. 
C.32. 
c.d5. 
c.45. 
C.51. 

32.  c.  1 1. 
c.  17. 
c.22. 
€.32. 
C.41. 
C.43. 
C.46. 
c.|50. 
c59. 
C.65. 

33.  C.2. 
C.4. 
C.7. 
C.34. 
C.48. 
c.50. 
C.52. 

c.  58. 
c.63. 
c.  66. 
c.68. 
c.70. 
c.71. 
c.76. 
c.89. 

34.  c.20. 
c.22. 
c.  34. 
C.42. 
C.44. 
C.50. 
c.51. 
C.56. 

c,68. 

« 

35.  C.25. 
c38. 
C.39. 
c.52. 
C.54. 
c56. 
C.58. 
€.63. 
C.73. 
€.76. 
c.89. 


530;  1.  611. 
242.  678. 
838. 

197. 

368. 

371. 

822. 

801.  ■ 

349.  354, 5. 

573. 

820. 

595.  611. 

645. 

766,  7,  a 

836,8. 

689. 

584, 5,  6. 

143.  150. 

833. 

712. 

604. 

216.  243. 

349.634.665,6.670.1 

2,  5,  6. 

349. 

199. 

254. 

258. 

757,  8,  9. 

759. 

645. 

281. 

604.  846. 

349. 

584,5. 

148. 152. 

645. 

813,  4, 

717. 

707. 

175.    181.    190.  215. 
256, 8.  273.  313. 

645,  7. 
579. 

717. 

255. 

369. 

161.  313. 

175. 

360. 

818. 

354. 

841. 


nantx  to  tke  van  tolxjice. 


100^ 


STATUTES.— (eMKiNMd.) 

STATUTES.— (€oiilfaiifirf.) 

GioiOB  III.— (eemimaftfd.) 

Qborob  111.— (conetiiKetf.) 

e.92.    161.  273.  313.  350,  2, 

41.  C.68.    584. 

4,  6,  6,  9.  541. 

e.77.    363,5. 

C.114.    840,6. 

c.  91.    595.  612.  ^. 

e.115.     192,9.254.836. 

C.95.    191.^. 

36.  C.17.    261. 

Ci  96.    355. 

C.40.    741. 

c.97.    355. 

C.77.    369,370* 

c.99.    316; 

c.  82.    763: 

C.103;    636. 

C.104.    801. 

42.  c.  18.    354,  54 

Clio.    769. 

d.19.    297. 

37.  6. 19.    214. 

C.20.    200.  255;  604i 

C.48.    369. 

C.22.    355i 

e.63.    148.  152.  175.  253. 

C.24.    541. 

C.73-    734. 

C.28.    8334 

c.  94.    368. 

C.38.    595.  822,  3,  9;  B31,  3. 

c.  95.    369. 

840. 

C.97.    192.  237.  624,7.  849. 

e.43.    719.  752,3; 

C.99.    365. 

€.44.    707.771. 

C.117.    627.  634.  672,  3,5. 

€.61.    175.  258.  273< 

36.  C.50.    143. 

t.77.    355,  9i  681. 

C.54.    595.  601,3.  822.  836. 

le:79.    272. 

C.57.    313.352,3,5. 

€.85.    646.657. 

c.  69.    583. 

€.93.    368;7dl.793.  819.  620i 

C.76.    354.  385. 

,  2.  833,  6;  843,  4i 

C.89.    281.368.534.540,1,6. 

€;10fl.    216,9. 

584; 

€.104.    355. 

39;  C.32.    365. 

€.113.    559;  759 

C.37.    647. 

€.114.    313. 

c.  56.    582. 

43.  €.3.      817. 

c.  59.    559. 

€:4.      817; 

e.  65.    368.  729. 

€.11.    594. 

e.  69.    500, 3, 8;  702. 722, 3,  9. 

€.29;    845. 

*.75.    535.' 

€.49.    583. 

t.  80.    685. 

€.60.    835. 

c.  86*    836. 

€.  61.    369. 

e.  100.    272.  313, 4. 

.  €.  68.    1 84. 273.  f20, 8.  701, 9i 

clOl.    354.  365. 

742. 

39  &  40.  c.  23.    771. 

€.09i    595.    600.   816,    7,  8. 

e.47»    559.  5W,  3^  8>  9, 

822,7,8.833,8,9. 

729. 

t.bh    817;  CeS5. 

e.5h    717- 

^85.    64Sr. 

e.67.     199.  222,  7.  545. 

C.90.    354. 

559.    610.    724. 

€.93.    846. 

834. 

9.  US.    647. 

e.81.    940. 

c.  126.    559.  5iS,  3, 4^  8,  ^ 

C.83.    707. 

€.128.    715.761. 

e.86.    315. 

€.130.    822. 

e.  100.    315,  6; 

€.  138.    523.  547,  8,  9.  550»  L 

e.  107.    315. 

3,  4,  6)  ?i  8.  #09. 

40.  fc.45.    354.  365. 

tA4fi.    559. 

4K  C.2.      583,4. 

'  U.  K.  «.  10.    797i 

€.141.    804. 

e.21.    282. 

6. 153.    182.  d«8.  ^39.  677. 

€.23.    216. 

€.156.    706. 

e.  48«    820. 

e;  157.    &a.  813j  Si  * 

rot.  i.                                           3  T 

1010 

STATUTES,— 
Gsotoi  III.- 
43.  c.  160. 
Ai.  c.  69. 

C.7I. 
c.  98- 
c.  100. 
c.  101. 

45.  c.  10. 
C.30. 
C.34. 
C.42. 
c.  45. 
«.57. 
C.58. 
c.  68. 
C.72. 
C.87. 
c.  89. 
c.  94. 
C.99. 
c.  102. 
c.  12K 

46.  cl7. 
C.29. 

b.  35. 

c.  59. 
c.72. 
C.79. 
c.  81. 
C.98. 
«.  102. 
c.  103. 
«.  109. 
*c.  1 10. 
clXL 
<*.  113. 
ell  6. 
C.117- 
c.  121. 
e.  137. 
c.  138. 
c.  139. 

47.  sesB.  1 . 
sess.  1. 
seas.  1 . 
nut.  1. 
sess.  1. 

.  c.^7. 
Stat.  1 . 
fiUt.  1 . 
Stat.  1. 
sets.  1. 
aess.  1. 
sesa.  1. 
Aesa.  2. 
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{contmued.) 
-(continuetL) 
420^  428.  435.    .  . 
584.      . 
535. 
.801. 

559r-560. 

221. 

702.  722. 
818. 

354»5,9.  509.  681. 
535. 
.  604.. 

216,7,8.  220.  230. 
559.. 
591. 
428. 
552. 
557. 
827. 
827. 

368. 

764.  771,3,  6,  7.  781 
7.95.  810,1,2,3,4. 

717. 
678. 

195.  543. 
559. 
559. 
2J9. 
706. 
528. 
62. 

833. 

363. 5.      . 

593, 5.      . 

589. 

510. 

562,  4.  729. 

221).     .     .  . 

534. 

544. 

317..  764.. 

827.  .     . 

829. 

C.9.  571,4. 

c.  22.  593,  4,  $. 

0. 23.  682. 

c.  ^4.  3^5. 

C.25.  733. 
837. 

c.  34,  363. 

c.  36.  218. 

'C.39.  36^,9. 

c.  48.  677. 

C.49.  57,4- 

C.51.  730. 

c.  17.  772.  787. 


STATUTES, 
Gborgb  III.- 

.47.   8688.2. 

..sess.  2. 

.  sess.  2. 
seas.  2. 
sess.  2. 
sess.  2. 
aeas.2. 


48.  c.  22. 
c.  29. 
C.3I. 
C.37. 
c.  44. 
c.  60. 
c.  68. 
c.  69. 
i.  74. 
c.  84. 
c.  110, 
c.  125. 
c.  126. 
c.  134. 
c.  1 43. 

.     c.  144. 

49.  c.  17. 
c.  20. 
c.  22. 
c.25. 
c.  26. 
C.27. 
C.59. 
c.  60. 
C.62. 
C.63. 
c.  65. 
C.81. 
c.98. 


c.  106. 
50..  c.  1 1 . 

c.21. 

c.34. 

C.41. 

c.  54. 

c.  55. 

c.  62. 

c.  64. 

C.80. 

c.  107. 

c.  108. 

c.  110. 

c.207. 
451.  c.  23. 


— (^oiiIiiiiiaL) 

c.2r.    510.  534.  54i 

c.  30.    533.  677.  7W. 
.834.  840. 

c.  34.    217.  220. 

c.  44.    685. 

C.64.    591,2. 
.c.65.    820. 

c.  66.    760,  3.  770, 1, 
2,5.796.609. 

810, 1, 3. 
228., 
363. 
535. 
510. 
574. 
827,8. 
368. 
636. 

629.  830,  3.  840. 
777.  796. 

272,7.  315,7. 

220.  244. 

511. 

840. 

822.  836,7. 

372. 
214. 
541.. 589.  677. 

217. 

511. 

365. 

241,2. 

237. 

511. 

777. 

846. 

801,2. 

833,  S.  840,1,6. 

519,520,524,7,8.531. 

,2,6.541.570.598. 

701,.6»7,^.  751,2. 

549.- 

272.  355.      h 
220. 
833.      ' 
782,  3. 
310,  7. 
520. 

794, 5,  6. 
553. 
365,8. 

586.  714. 

298.  317^  S55 

685. 


INDEX   TO   THE   FIRST   VOLUME. 
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STATUTES.^- 
Gborgb  hi.- 

51.  C.32. 
C.34. 
c.  43. 
c.  59. 
c.  66, 
c.  69. 
C.87. 
c.  9<>. 
c.  97. 
c.  101. 
C.J  II. 
c.  123. 
c.  143. 

'      c.  171. 

52.  c.  9. 

.     .c.  42. 
.     <:.  53. 

c«  55. 

c.  59. 

c.  77. 

c.  79, 

c.  94. 

r.  98. 

C  100. 

c.  103. 

c.  128. 

c.  139. 

c,  142. 

c.  143. 

c.  149. 

c.  153. 

c.  159. 
?3.  c.  9. 

c.  30, 

C.44. 

C.47. 

c.  50. 

c.  97. 

C.98. 

c.  103. 

c.  106. 

c.  105. 

c.  111. 

c.  118. 

c.  122. 

c.  125. 

c.  155. 


c,  163. 
54.  C.24. 
c.  34. 
C.36. 
c.  46. 
(c,48. 


(continued.) 
^[continued.) 

272.  352,  4,  6.  355, 

534. 

835.    - 

559.  565,  7. 

604.  838.  840,  6, 

823. 

798. 

230: 

316,7. 

835. 

845. 

559.  566. 

559.  565,  9. 
716. 
595. 
820. 

.243.  571,4. 
604. 
604, 
221. 
827. 
224.  230. 

230. 

272.  352,  6. 

1B33. 

841.     • 

553. 

811,2,3,4. 

558. 

269.  272.  317, 

850. 
g33. 

589,590,  1. 
604. 
764. 
221. 
840,  6. 
754. 

833,  7,  8. 

535. 

611.  779. 

272.  356, 

729. 

.^59. 

589.  590,  1. 

197.  214.  355>  6.  559. 
666,  7,  8,  9.  670;  1, 
.       ,  5,  6.  733.  754. 

818. 

593.         I 

197.  214.  668.  674. 
60.  598.  733,  6.  773. 
791. 
220. 
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STATUTES.— (con(»Mi«l. ) 
Gborgb  III. — (contumedn) 
54.  C.50.     750. 


c.  56. 
C.69. 
C.71. 
p.  78. 
C.97. 
c.  102. 
c.  122. 
c.  123: 
c.  126. 
c.  134, 
c.  137. 
c.  156. 
c.  171. 
c.  172. 
c.i85. 
c.  191. 

p!^i).   C.  «7. 

p.  8. 
(C.  13. 
p.  26. 
c.  29. 
c.  30. 
c.  31.\ 
c.  45. 
p.  50. 
c.  55. 
c.  57. 
*     c.  59. 
c.  66. 
C.83. 
c.  94. 
/D.  95. 
p.  113. 
c.  116. 
c.  118. 
c.  141. 
c.  1 42. 
c.  155. 
c.  184. 
56.  c.  3. 
c.  9. 
c.  15. 
c.  17. 
C.29. 
c.  34. 
C.35. 
c.  36. 
C.37. 
c  44. 
C.58. 
C.76. 
p,86. 


538. 
596. 
835. 
572,  4. 
604.    . 

272.  31 7t 

751. 

840. 

738. 

675. 

821. 

538. 

799. 

837.      . 

585.  592^  3. 

317- 

559.  562,  3,  A,  5,  7. 

850. 
559. 
677, 
604. 
530. 
194. 

«I7.  822.  834,7,8,9, 
595. 

348.  356.. 
833. 
821. 

680,  1.  702.  72;,  2, 
176.      . 
840,  6. 

725.  761.  771. 
272.  273^  317. 

527. 

605. 

197.213,  4.  673,4,5, 

725,  741.  765,  9.  794. 

681.  . 

818. 

667,  9.  67A. 

590, 
597. 

180.'  61?,  719.,  720,  J, 
200.  237.  713,  4. 

837. 

519. 

272. 

7.30.         . 

517,  9.  525,  6r 

182.  534,  5, 

834. 

822. 

594,  5. 

1^1.  143, 
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STATUTES.--(c«mi«ii«i}                          STATUTES.— (coMiiiuAl.) 

CiCOiioB  lih-^iontmued.) 

Gbokob  III. — (contmuitdi) 

56.  C.91.    240.678. 

58. 

c.  13.    8374 

c.9d.    725.  74]  r 

e.  15.    341. 

e.  103.    840,6. 

C.21.    840. 

M04.    317.    606.    764^    777. 

C.26.    837. 

787.  794, 7.  80i,  2, 

t.  33.    604.  838.  849. 

.  6.  816.  824. 

c;34.    593,4.5.611. 

cl05.    837. 

t.38.    272. 

e.106.    837. 

c.  56.    589. 

e.l08.    600,^. 

c.  65.    836.  840, 1,  %  e> 

c.  110.    604. 

C4  83.    675. 

c.  113.    822.  837. 

e.l76.    776.' 

57  e.l.      214. 

59. 

,  c6.      850. 

t^e.      558. 

■ 

C.32.    837. 

e  9.      534. 

C.49.    849,850. 

e.23.     195. 

e.52.    521.  598,  9.  60t.  6\t 

e.27.    531. 

701,  2.3,4,5,7^8. 

C.28.    221. 

716.  713,  6.  7,  M 

C.29.    230. 

724.    750,  a,  7i  i. 

C.33.    771,3,4. 

8U8,  i.  850. 

e.34.    278. 

e.  53.    595.  817.  839. 

C.36.'    214. 

- 

C.54.     714.850. 

c.  49.    282.  54  L  840,  6. 

e.  55.    850.- 

c.  58.    237.  71 J,  4. 

6.^3.    849,  650^ 

e.  62.    559.  565. 

C.77.    849. 

€.69.    306.  317« 

k 

C.  90.    b35. 

e.74.    217. 

c.  104.    850. 

e.W.    606,7.763.4.777.795. 

> 

1. 106.    837.  839. 

C.88.    574. 

■ 

cl09.    849. 

C.95.    197.  213.  635.  672/ 

<;.110.    689. 

c.  116.    553.  730.  I. 

' 

e.  115.    850. 

c.  117.    847. 

c  121.    764.  771,  2.  3^  5.  7 

0.120.    6ri^. 

850. 

c.  (23.    604. 

6.122.    675. 

0.17^.    282. 

e.  12a.    554/  745.  6.  8S0. 

stoKe, 

dutt  payttble  O0»*  cftiried  cotetwise^  ^17.- 

satne  as  that  on  slate.  7 17* 

ithat  8toh4s  not  liable  to  dtttj,  717. 

drawback  of  whole  duty  allowed  after  Julv  ^819'^  oh  Bififiah  stoae  used  in  ban 

fldori.7i7.7i8* 
dfaWbadc  allowed  to  pen6n  tkaing  %  on  p#oof  before  commiaiioiiertf  of  costonis 

of  payment  of  duty,  7l8« 
the  life  'dr*wbaek  allowed  oii  itones  nsed  in  pmxig  street,-  718. 
Subject  to  the  regulatknis  of  treasury.  718. 
as  to  atofie  ffom  Ahtttdcton  to  be  uslSd  in  paiing.  718. 

STORES.— (See  **  JnmimUl^/*  "  Jmu'^  '*  GimjNn^der.'*) 
as  to'  importadoti  of  naval  and  military  stom^  542. 

of  tar,  542 J — (See  •'  Tar/) 

of  pitch,  rosin,  htop,  masts,  yards,  and  bowaptili,-  543.-^ 
(See  "  fUeh,'*  ^*  Turprntme,"^  •«  Biiui$;*  '*  HmpJ^ 
as  to  import  of  naval  and  military^  from  Seotl^,.643.<^(See  '^Bran^,* 

«« SeoOand.*') 
from  Ireland,  543, 4.^*-^';^  <*  frekad*") 
'froin  America.  543* 
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STORES,— (co»/inii«d.) 

as  to  exportation  of  naval  and  military  stores*  584. 
may  be  entirely  prohibited  by  proclamation*  584. 
saltpetre  may  be  so  prohibited,  584. 
pr  the  export  of  them  may  be  placed  under  restraints,  584. 
forfeiture  in  case  of  disobedience  to  proclamation,  585* 
same  in  regard  to  exportation  of  iron>  l^mp,  pitch,  tar,  &c.  ai|d  other 

articles,  585. 
pot  and  pearl  ash  cannot  be  exported  or  carried  ooastwise  if  prohibited  by 

proclaiuation,  585, 
decisions  s»  tp  exportation  of  stores,  585, 
thus  after  proclamation  allowing  it  on  condition  to  be  cfMried  to  Africa,  an 

agreeiii^nt  to  sell  it  to  an  American  on  arrival  is  illegal,  586, 
Tirith  regard  to  insurance  on  naval  stores  made  before,  but  not  exported  till 

after  proclamation  forbi^dinsr  it,  586. 
articles  put  on  board  with  naviu  stores  are  not  forfeited  though  stores  are, 

586, 
but  agreement  legal  as  to  one  voyage,  but  illegal  as  to  another  voyage,  is 

void,  587. 
caqnot  be  shipped  in  East  Indies  vfith  licence  from  the  company,  666. 

STBANDED,-.(See  "  Wreck.") 

goods  stranded  may  be  admitted  to  an  entry,  245. 

even  though  they  are  prohibited  to  be  imported,  246. 

what  wrecked  goods  not  lial^le  to  custom  duties,  712,  13. 

alterations  on  foreign  liquors  and  tobacco  derelict  wrecked,  52  Geo.3*  c.l59.,  850. 

STRAW  HATS.-:r(See  '*  Hats^) 

3TRE1GHTS.— (See  *•  Sea,"  **  Pauage  6y  Land  or.  Sea.*') 
may  be  a  property  in,  open  at  both  ends,  90. 
opinion  of  Grotius  as  to,  90. 

observations,  arguments,  and  conclusions  as  to  property,  91,  2,  3. 
of  Magellan,  empire  cannot  extend  ov^r,  100, 

SUBJECT,— (See  f'AUenr  *' Denb^en,''  **  Natiiraliz^  Sul^ect") 
who  are  naturalrbora  subjects,   109. 

principle  on  which  the  rule  proceeds,  109f 

children  of  alien,  born  under  allegiance  of  sovereijpfn,  natun^  subleots^  109, 
in  former  days  such  children  paid  the  alien  duty  ror  one  generation,  109. 
person  bom  within  king's  protection  no  alien,  109. 
what  is  to  be  understood  by  king's  protection  or  allegiancis,  1|0.— (See 
**  JUegiance.") 
who  are  natural  bam  tuhjecU  by  conmon  Imp,  1 1 0  to  1 14. 

none  but  those  who  are  bom  in  place  actually  possessed  by  king  at  time  of 

birth,  110,  11,  12, 
who  are  excepted,  1 10. 

heir  of  the  crown  wherever  bom,  110. — (See  '*  Hof,**) 
children  of  king  born  during  royalty,  110,  113,  14t 
children  of  all  persons  employed  by  crown  abroad,  UO,  U^ — (See 

yAmbamdoT,"  "Coiwiii.") 
principle  on  which  common  law  proceeds,  1 IQ. 
if  place  within  dominion  of  king^  child  born  tb«ire  is  a  sufiject.  111, 

of  a  prince  subject  to  king,  seipb^,  1 11. 
examples  and  instances  ^ven,  lU, 

not  so  where  the  dominion  is  not  do  facto,  bus  only  de  jure,  IIU 
instance  put  by  X^ord  Coke,  ill. 

1  T  3 
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SVBJECTS,^conlittued. ) 

mho  are  natural  bam  subjects  by  common  icnD,-— (cmi/iiiaied.) 

if  enemy  come  and  take  place  in  Eogiand*  and  have  tssae  there,  not  stilH 
Jecta,  111. 

i)Ut  if  such  place  is  taken  by  England  they  are,  112. 

but  if  in  either  case  the  parents  are  hostile,  the  nile  is  otherwise,  112. 

place  must  be  within  the  dominion  of  the  king  at  time  of  birth,  1 12. 

principle  on  which  the  nile  forming  the  elTceptions  above  goes,  1 12,  13. 

parliamentary  opinion  thereon,  1 13; 

statute  of  25  Cdw.  3;  declaratory  of  common  law  in  regard  to  king*s 
children,   113. 
Mio  are  natural-bom  subjects  by  statute^  1 14  to  1 20: 

the  first  alteration  of  the  common  law  was  by  25  £dw.3.i  1 15. 

enactment  of  the  statute,  115. 

since  which  statute  children  of  English  parents,  bom  abroad,  mav  inherit^ 

116.  .  .  ; 

the  same  if  the  wife  a  foreigner;  115. 

enactment  of  7  Anne,  c.  5.,  which  extends  th^  laW  of  25  Edw.  ^,  1 15, 

observatioas  on  the  word  legiances,  as  used  in  this  statute,  115, 16.— * 

(See  ^' JUe^iance.'*) 
statute  of  Anne  explained  by  4  Geo.  2.  c.21.^  116. 
enactment  of  the  statute  4  Geo.  2.,  1 16. 
this  statute  niakesi  child rjen  of  fiithers  who  are  subjects  of  England, 

natural-bom  subjects  116. 
but  act  does  not  ettend  to  children  of  fathers  liable  to  charge  of  fdoovi 

high  trfca^bri^  &ci,  1 1 6i 
the  disabilities  imposed  on  naturalized  foreigners  do  not  attach  on  such 

children^  128. 
enactment  of  stat.  13  Geo.  3.  *c.21.,  116,  ]7« 
(extends  the  benefit  of  a  natural-born  subject  to  the  grandchildren  of  such 

fistheri  117. 
but  5  Geo.  1 .  c.  27>  not  to  be  afleeted  by  above  acts,  1 1 7^ 
Enactment  of  this  statute,  117; 
it  declares  that  artiticers  or  manufacturers  teaching  their  trade  abroad  sit 

to  be  deemed  aliens,  117- 
\rhat  disabilities  the  grandchildren  of  natul-aKbora  subjects-  labour  under« 

117. 
enactment  of  9  Anne,  c.  21.,  11 8. 

relates  to  persons  bora  on  board  of  ships  belotiging  to  South  Sea  Com- 
pany, 118.^(8ee  '*  Scuth  Sea  Con^Huiy.*') 
I  ;  case  decided  on  stat.  25  Edwt  3.,  118. 

though  the  father  may  be  a  natural  subject;  and  his  sons  therefore  to  be 
deemed  such,  it  will  not  be  deemed  sutBcient  if  the  mother  is  so  alone^ 
118. 
natives  of  State  born  after  annexation  to  England  are  subjects  of  England, 

119, 
nummary  of  law  in  regard  to  aliens  and  subjects,  119» 
the  above  applies  to  king  as  King  of  Great  Britain  only^  119. 
does  not  extend  to  him  as  Elector  of  Uauover,  120. 
case  deciding  point    120 

a  subject  of  England,  made  a  denizen  by  a  foreign  state,  is  allowed  the 
benefit  of  u  treaty  which  gives  a  greater  mercantile  advantage  to  that 
state  than  to  native  subjacts,  1 23. 
natural-born,  cannot  throw  off  allegiance,  129,30. 
case  of  Angus  Macdonald,  1 29,  50. 
aatural-born,  may  lose  his  privileges,  130. 

thus,  if  he  resides  abroad,  and  is  naturalised,  Dii|st  pay  alieDS  tHC,  130t 
mechanic  exercising  and  teaching  his  art  abroad,  iSOi 
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•  •  • 

SUBJECTS,— (continued.) 

who  are  natural  bom  subjects  hy  statute^ — {continued,) 

foreign  artificers  can  take  none  but  British  subjects  as  apprentices,  &e., 

l44.'^{See  '' Jfpprentice.**) 
may  have  more  than  two  apprentices,  145.— (Sec  ^*  Apprentice.*^) 
must  not  sell  goods  on  credit  to  aliens,  146. 
since  extended  to  six  months  credit,  146. 
may  not  sell  English  unwrought  horns  to  aliens,  149. 
might  not  by  antient  navigation  laws  carry  on  trade  in  any  but  Englishr 
•  ships,  169.  / 

of  the  king  of  England  not  considered  a  British  subject  within  the  navi^ 

gation  laws  if  he  resides  abroad,  252. 
unless  iri  particular  instances,  252. 
of  England  resident  abroad,  considered  as  a  subject  of  that  country,  396. 

—(See"  Hostile  Character.") 
but  his  right  to  sue  Hot  taken  away  witliout  evidence  given  of  such  residence 

abroad,  397. 
ought  to  attempt  the  recapture  of  h\<  fellow  subjects  property,  429. 
of  England,  domiciled  abroad,  entitled  to  privileges  conferred  by  treaty  on 

that  states  630. 

SUBMISSION.— (See  "  NevtralJ') 

by  neutral  to  outrages  of  one  of  the  belligerents,  the  other  has  a  riglit  to  reta- 
liate, 462. 
thus  neutral  has  no  right  to  submit  to  a  decree  interdicting  commerce  with  one 

belligerent,  462. 
if  be  does  the  other  belligerent  may  retaliate,  462. 

through  weakness,  the  other  belligerent  may  interdict  his  commerce 
with  the  former,  462.  • .    « 

any  submission  to  one  belligerent  seems  enough,  463. 

SUBSCRIBING  WITNESS.— (See  *«  Evidence.") 

when  proof  pf  hand  writing  of,  to  a  deed  will  be  sufficient,  658,  59. — ^(See 
**  Writings.**)  •  , 

SUFFERANCE. 

to  ship  or  unship  goods  at  other  than  legal  ports,  728.  730. — (See  "  Ports'*)  ^ 
if  goods  shipped  at  unlawful  places  without,  they  are  forfeited,  730. 
of  sufferance  necessary  in  coasting  trade,  765. — (See  *■  Coastwise.'*) 

SUGAR, 

in  what  ports  and  in  What  ships  it  may  be  imported  from  foreign  colony,  218. 

subject  to  approval  of  his  majesty  in  council,  218. 

into  what  ports  sugar  may  be  imported  duty  free,  219. 

imported  from  such  last  mentioned  ports  into  England,  deemed  foreign  sugarr  < 

219. 
unless  accompanied  with  a  certificate  to  contrary,  219.  ' 

certificate  not  to  be  granted  for  more  than  5, 880, 000. lbs.,  219. 
growth,  &c.  of  British  West  Indian  Plantations,  from  what  port  to  be  exported 

for  American  United  States,  221. 
may!  be,,  in  foreign  vessels  above  60  tons  burden,  221 ».  t 

one  of  the  enumerated  colonial  articles,  222.  i; 

production  of  American  colonies  may  be  exported  from  thence  to  ports  sduth 

of  Cape  Finisterre,  224.— -(See  •'  Cape  Ftnlsterre,**)  .  . 

w4iat4K>uaties  payable  on  sugar  refined  exported,  593,  4. 

otnerwise.than  by  claying,  594. 
what  bounty  due  on  exportation  of  it,  in  foreign  ship,  594. 

3x4 
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ape  Ally    (cwHwifltf ) 

boantiet  only  m  force  until  5tb  Jiilj  1820,  593, 

)il>w  to  obuin  payment  of  bounty,  593. 

of  the  debenture,  oath  and  bond  in  these.  594,  95* 

it  must  be  packed  in  packages  of  certain  dimenapns,  594. 

entitled  to  drawback  although  nianufiu:tured,  598. 

trade  in.  from  West  Indies,  how  legulated.  677.---(See  ^*  IFeit  Jadia."} 

M  to  the  dutifi  on  »Mgart  JQ5, 

fhey  are  continued  annually,  705. 

those  now  payable  cease  Ikfarch  1,820,  705. 

they  may  be  suspended  in  jpart,  under  certain  restrictions,  70^ 

under  what  circumstances  they  may  be  suspended,  705. 

suspension  to  be  by  or^er  of  treasury,  705.-r-(See  *'  Treasurfu,*^) 

how  long  suspension  to  continue,  705. 

amount  of  duty  to  be  suspended,  in  case  of  brown  or  muaoorado  s^pr  of 
t)ie  British  plantations,  705. 

same  op  sugar,  produce  of  the  East  Indies,  706. 

marks  on  hogshead  of,  must  be  inserted  in  the  nianifiBSt^  731.— (^ 

no  allowance  made  fprt  if  wetted  irith  salt  water,  unless  increas^in  wcfltf, 
759. 

SUNDAY, 

goods  cannot  be  landed  or  shipped  on,  or  any  oth^  holiday,  763« 
whfa  gopds  are  eicepted.  763. 

SWEDEN. 

late  treaty  ifith,  ^19.— (S^  '^  Trea/y,*') 

TANNER.— (See  <•  LeaihirJ*) 

48  Geo.  3.  c.  |0.  enacts  that  a  tanner  cannot  be  Ik  shoemaker,  emrier,  ietfbcf 

cutter,  &c.  827. 
forfeiture  ip  case  of  disobedience,  828. 
selling  hides  by  retail  not  within  sutute,  828. 
information,  this  statute  must  describe  what  artificer  he  ia»  828. 
selling  shoes  ip  borpugh,  when  they  may  be  seiwl*  828. 

TAR. 

may  not  be  imported  from  Sfetberlands  or  Gerpiany,  534. 
'  bounty  on  importation  pf,  from  America  colonies,  543. 

Scotland,  543. 
«^b.  (.,.««.  i.  .„  .»ip  ft.^  ^,  pU».  «^  -*r  i,  «* 

export  of  it,  may  be  forbidden  by  prpdamation,  ii85.*?-(S^  *^  St^my^ 

TARE  AND  TRET. 

tare  allowed  for  damage,  Sic.  done  tp  oofie^  and  cogoa  nntf  Ijity  in  waA|fc<Mi 

556.— (Sefi  "  WwrfSowe.**) 
t^  practipe  of  puQtoip  house  in  rmrd  ^,  on  delivery  of  ifarehoused 

656.  ^- 

how  goods  that  pay  d^ty  by  tale,  weig^,  cm:  gaun  ar<s  metv^ue^  7$(f  ii* 
tare  allowed  on  goods  14  f iqusive  of  tqe  draft,  75^ 
ihe  tare  allowed  00  toha^cq,  7S6* 

leveral  sor|  pf  goods,  haye  the  tare  asQertmed,  7^6.  , 

when  merchant  desires  to  vary  froivi  fhiis  pfi^  tjicgibb^l  QUtfl  bt WP^I^^ 
-  the  net  weight  taken,  75(J. 
trf»t  co'naeni-neoipssaryi  75^. 


«  * 
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TARE  AND  TRBT,— (cemtiniced.) 

gooda  vUeh  liaT«  aot  the  tare  a«oertaiMd»  bow  it  is  adjuated^  7iS* 

tare  of  curraotm  as  fixed  by  order  of  treasury,  786. 

merclian  t!t  may  hare  the  actual  tariiu^  taken  according  to  practice  of  Ln^Qii^Tftt. 

how  the  tare  is  calculated  ia  %t^  W^t  ladia  I>oqka!,  75fi»  7$7. 

TAX.— (Se«  •'  Cmiwm!'  "  DvUmy'*  •*  few/'  "  K^iwuf;*  "  aVIb.'*) 
formerly  imposed  by  king,  133.— (5tee  ••  Kng:*  "  Prervga<iw.*) 
biit  cauoot  DOW  be  impoaed  vrifhoiit  asa^ul  of  parliameii^  133,    • 

TEA, 

cannot  be  reimported  after  it  haa  hefo  exported  from  beoee,  210.  i&^ 

must  be  imported  from  place  of  growth,  53$.'  '    ^ 

cannot  be  snipped  in  East  |odifs»  without  Ucenp^i  firom  the  compaay,  Mf,. 

TENDER, 

pf  ammds  by  ofi^cer  of  revenue  wben  aay  alti<m  ia  abOBt  to  be  brougbt  against 
him.  808. 

provisions  of  28  Geo.  3.  c.  37*  on  thb  point,  808. 

may  be  made  at  any  time  within  one  roonth  Sifter  notice  givei^  808* 

may  be  made  to  person  complaining  or  hia  altomey,  808* 

if  not  accepted,  may  plead  it  in  bar  to  the  aetion  with  any  other  plea,  808. 

verdict  to  pa^s  for  defendant  if  upon  issue  joined*  jury  find  tebdev  suffideiit, 
808. 

as  to  costs  \n  this  case,  or  where  plaintiff  is  nonattiled  oe  disoontinaes,  or  Judg- 
ment gi  en  for  defendant  on  demurrer,  808. — (See  "  Coits") 

where  jury  find  no  tender  ms^le,  or  that  it  was  insufficient,  verdict  to  go  for 
plaintiff,  808. 

v^j  be  made  at  any  time^  and  pay  money  into  cour^  by  leave  of  courti  808t 

THREAD,  ' 

lace  made  qf  gold*  silver*  copper,  brass,  ov  otl|er  base  roetal^  may  not'b^  im-r 

ported;  528.  ^ 

foreign  articles  made  of,  cannot  be  sold  or  exported^  576. 

TIMBER,  —(See  «<  Great  Brt/qm.") 

in  what  vessels  to  be  imported,  176. — (See  <*  Great  Britm.**) 

provision  of  12  Car  2.  c.  18.  sect.  8.  regarding,  176. 

when  they  are  to  be  considered  aliens*  goods,  1 77.  ' 

pronsion  of  13  &  14  Car.  2.  c.  11.  regarding  fir,  }77* 

must  not  be  imported  from  Netnerlands  and  Germany,  179* 

provision  in  part  repealed^  177.  182.  ^ 

but  this  roHtriction  is  relaxed  in  &vor  of  fir  timber  of  growth  of  Gemu|ny^  ]  78, 

but  it  most  be  imported  in  vessels  British  owned  and  navigated  «ad  Aom  a' 

German  port,  178.  ' 
night  formerly  have  been  imported  m  vesads  of  the  coantry  of  whicl^  it  wis  the 

produetion,'  182. 
the  6  Geo.  1.  c.  15.  confines  to  English  shipping  alone,  181^« 
the  master  and  three-fourths  of  the  mariners  must  be  British^,  188. 
fr,  may  be  imported  from  Netberlaad  or  Qerroany,  S34. 
deal  boards  are  subject  to  sam^  prohibition,  534. 
bounty  on  masting  timber  from  Scotland,  543. 
bounty  on  fir  timber,  boards,  and  planks  from  Aqaeripa,  544 
may  be  imported  in  any  ship,  and  from  any  ^Uce  l^y  wndar  In  eounejl*  S44. 
produce  of  Newfonnd)aad  dtttieao^.impirrMHi«i>  WMpcndiMltBl  1834i'710; 

TIME.— (See  «<  Camputi$tuni  of  fkne.'*) 
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TIN. 

ware  mide.  of,  oat  of  fealm,  may  not  be  bought  or  aold  whluo  it,  549. 

TOBACCO, 

the  growth,  &c.  of  any  European  plantation  in  America*  into  what  puts  ie  mtf 

be  imported  in  colonies,  217. 
what  duty  it  shall  pay  on  Buch  importation,  217* 
one  of  cok>nial  enumerated  artides^  222. 
can  be  imported  from  no  place  bdt  hia  Bfijoly's  ccdonies  in  Aihenai«  orDsited 

States  of  America,  533. 
manufiftctured,  cannot  be  imported  in  any  way  from  fordgn  parts,  533. 
except  such  as  is  growth  of^fNinish  or  Portuguese  colonies,  533. 
except  also  snufT,  533. 

stdfcs. whether  manufactured  or  not»  are  prohibited,  533. 
same  as  to  tobacco  stalk,  or  flour,  or  snuff  work,  533. 
eannot  remain  in  public  warehouse  beyond  fifteen  months,  549* 
ships  must  lade  or  land  it  in  the  London  docks,  559.-'(See  "  LondM  D9tk 

except  it  is  the  produce  of  East  or  West  Indies,  ^59* 

but  the  duties  on  it  are  to  be  ascertained  in  the  warehouse,  5<K)< 

West  India  tobacco  is  to  be  unladen  in  West  India  docls,  but  stiught  cod- 

.    Teyed  to  the  crown  warehouse,  560. — (See  **  West  India  Dock  Compa^.'^ 

as  to  the  mauyttt  required  on  importation  of,  733. 

differs  according  to  place  from  whence  it  comes,  733. 

rq;ulated  by  the  47  Geo.  3.  sess.  1.  c.  25.  and  29  Geo.  3.  c  68.|  733. 

JOLLS,— (See  "  Bridge,"*  "  Canal,'* «'  Cwtom.**) 

may  be  imposed  for  benefit  of  navigation,  may  be  imposed  bT  right  of  nik^ef 

sea,  103.— (See  "Navigation.**) 
tolls  for  land  carriage,  why  imposed,  104. 
river  carriage,  why  imposed,  105. 
Grotius  on  these  tolls,  105.— (See  '<  ToUm.*') 
Vattel  on  tharo,  105,  6. 

definition  of  them,  as  gii'en  by  Sir  Edward  Coke,   132* 
what  mala  tolneta,  134,  3. 
laid  on  by  king,  are  called  evil  tolls,  133. 

TONNAGE* 

duties  of,  levied  by  English  consul  at  Portugal,  66* 
how  value  ascertatned»  66. 

duties  of,  may  be  imposed  by  right  of  dominion  over  sea,  103. 
.duties  of,  on  French  packets,  180. 
r  duty  of,  payable  on  salt  exported  from  the  Bahamas,  220. 

on  fish  imported  or  exported,  271,  2. 
dutiea  of,  nowpayable»  702.  7 18.-- (See  *•  Cuitoms.**)  ' 

^       due  on  ships  entering  inwards,  or  clearing  outwards  from  Newfound* 
land,  suspended,  710. 
to  be  paid  to  proper  officer  of  customs,  718. 
ahip  cannot  break  bulk  till  duties  paid,  718. 

nor  any  order  issued,  or  other  document  granted  till  then,  718. 
how  to  proceed  in  case  of  doubt,  as  to  tonnage  of  vessel,  718,  J^. 
duties  payable  for  every  voyage  entered  inwards  and  outwards,  719. 
to  be  computed  according  to  register,  719. 

how  to  be  ascertained  where  ship  not  registered,.  719.  _^ 

these  provisions  not  to  afiect  those  in  foree  concerning  packets  sod  pttiip 
vessels,  719. 
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TONNAGE,— (confwaed. ) 

duty  to  be  paid  by  vessels  entering  inwards  before  they  pan  be  permitted  so  to 

do,  719. 
in  case  it  is  in  arrear,  ship  may  be  sold,  719i 
bow  the  proceeds  are  to  be  applied,  7.1 9. 
if  ship  cannot  be  measured  according  to  way  potntecl  out  by  law,  no  duties  o(, 

are  payable,  719. 
to  what  ships  duty  does  not  extend,  719. 

to  ships  employed  in  the  fisheries,  719.  710. 

to  coasting  vessels  not  entering  for  foreign  parts,  720. 

nor  to  vessels  bringing  oysters  from  Jersey  or  Guernsey  into  port  of  Great 

Britain,  720^ 
nor  to  British  or  Irish-built  ships  owned  by  British  subjects,  and  not 

requiring  a  register,  720. 
nor  to  vessels  entering  outwards  or  inwards  in  ballast  only*  720. 
duties  of,  due  on  packet  or  passage  vessels,  720. — (See  **  Packet") 
may  be  imposed  on  by  proclamation  in  London  Gazette,  720. 
'  to  what  amount  and  in  what  vessels  they  may  be  so  imposed,  720. ' 

origin  of  this  enactment,  720. 

act  doi^s  not  extend  to  vessels  used  only  for  purposes  of  pleasure,  720* 
duty  on  French  packet  vessels,  720. 
how  to  be  determined  where  doubt  arises,  720. 
vessel  may  be  detained  until  duty  paid,  720,  1. 
ship  may  be  sold  if  d|ity  in  arrear  thirty  days,  721. 
how  proceeds  to  be  applied,  721. 

cannot  be  allowed  to  clear  out  or.  to  depart  until  duty  paid,  and  receipt  is 
shewn,  721. 

TONNAGE  AND  POUNDAGfi, 

aliens  pay  double,  160. 

duties  of,  how  payable  by  aliens  is  the  same  as  natives,  160,  \* 
charter  of  Edward  3.  foundation  of,  697. 
as  to  the  duties  of  tonnage  and  poundage,  699. 
tonnage  was  a  charge  on^a  certain  quantity  of  wine,  699. 
this  was  over  and  above  the  prisage  or  butleraee^  699. 
poundage  was  an  ad  valorem  duty  on  all  merchandize,  699. 
both  duties  in  general  granted  by  the  same  act  of  parliament^  699*  • 
it  was  called  the  old  subsidy,  and  was  levied  until  recently,  699. 
a  new  subsidy  was  imposed  by  9  &  10  W.3.  c.  23,  699. 
/  different  subsidies  have  from  time  to  time  been  imposed,  699. 
last  was  21  Geo.  2.  c.  1.,  and  was  called  the  subsidy  of  1747. 

TOOLS, 

and  other  machines,  engines,  &c.  used  in  manufactui-ies,  how.fiir  prohibited  to 
.  be  exported,  578.  , 

putting  on  board  vessels  tools  used,  in  what  manu^Mture,  prohibited,  578. 

same  in  r^ard  to  plans  or  models  of  them,  578i 

it  is  an  indictable  offence  at  sessions,  578. 

forfeiture  and  punishment,  in  case  of  disobedience,  578» 

having  them  in  possession,  with  intent  to  e^iport  them,  ill^;al,  578.  ^ 

it  is  punishable  in  same  manner,  578. 
^        exporting  blocks  and  plates,  &c.  proper  for  working  and  printing  calicoes, 
&c.  iUegal.  578.  ^  . 

superinduces  a  penalty  of  j^500,  578.  r     . 

bow  penalty  to  be  recovered,  57S. 

exporting  stockins  firames  is  prohibited,  579. 

penalty  m  case  of  disobedience,  .579. 
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TOOLS,— (ooiKiJiveci.) 

UMd  10  oertab  steel  mAoafaeturei  prohibited  to  be  eiported,  5n« 

even  to  the  colonies,  579 f 

further  r^ulntioos  respecting  them,  579*  n.  2^ 

exportation  of,  to  the  colonies,  579,  n.  2. 


TRADE.— (See  «'  Commerce,"  «'  Greai  Britam,''  "  ExpwtaAm^^  '<  JmpwMm^) 
in  what,  a  capiul  to  be  advanced,  7  and  8.— (See  '*  Copittdi,**) 
foreign  trade  of  consumption  preferable  to  the  carrying  trader  and  why,  9, 10. 
retailtrade  least  profitable  to  the  community,  13. 
what  foreign  export  or  import  trades  are  best  for  the  state,  18  to  24, 
fubstance  of  the  doctrine  usually  received  on  this  head,  18. 
the   relatiTe  advantages  of  the  import  or  export  of  different  commodido^ 

19. 
thb  position,  though  true  in  the  abstract,  not  so  in  general,  19,  20. 
the  position  exempfified,  20. 
a  sode  devised,  though  not  altogether  true,  but  aoswsiable  to  general  purposes, 

20,  21,  29,  23. 
exceptions  to  scale  instanced,  23,  24. 

imperative  duty  of  a  nation  to  support  the  freedom  of  trade,  73v 
the  reasons  why,  73, 4,  5, 6, 
illegality  of  interference  with  trade  between  other  independent  stales*  76  to  79* 

—(See  «•  CommerceV) 
natutmliaed  subjects  cannot  daim  indulgence  in,  127* 
freedom  of,  restored  to  alien  merchants,  147. 
freedom  of,  confirmed  to  the  aliens,  147- 

as  to  being  exercised  by  aliens  in  colonies,  152.— (See  "  Cukmg**) 
in  what  8hips  to  be  carried  on,  169,  &c.— (See  '*  Shipping,'*  ^' NmngaAmJ'} 
in  what  ships  plantation  trade  to  be  carried  on  as  enferoed  by  James  fint, 

171.     (See  "  CoUmyy*  ••  Sfup/ring.") 
to  the  BritiMh  colonies  in  foreisu  vessels  prohibited,  171. 
how  the  provisions  of  the  navigation  act  aflects  trade,  171,  2,  3. 
of  Great  Britain  with  Europe,  176.- (S«^  "  Great  Brtiai».^) 

with  United  Sutesof  America,  235. 
of  the  British  polonies  with  United  States  of  America,  238.^See  •*  UnUd 

"  Siaie$  of  America.*') 
bow  far  afiected  by  war,  377  to  489.— (See  **  War.") 
between  belligerents  and  their  allies,  hew  for  prohibited  with  other  states, 

377  to  392.— (See  «•  Contract.*') 
as  to  friendly,  hostile,  oir  neutral  character,  imposed  by  a  particular  nadei 

405,  6. 
being  partner  in  a  house  of  trade  in  enemy's  land,.  406. 
general  rules  r^rding  character  -  assumed  by  a  particular  tradCi  406.— <(See 

**  HoetUe  Ghmaeter.") 
hostile  character  given  by  being  engaged  in  a  particular  trade,  408  to  410, 
where  trade  is  exclusively  confined  to  one  particular  nation,  408. 
as  bullion  from  South  America  to  Old  Spam,  406, 
shipment  of  goods  by  British  subject  before  war  but  in  enemy^s  name,  «id  m  a 

trade  exclusively  foreisn,  gives  it  an  hostile  character,  408t 
this  position  confirmed  oy  case  of  the  Anna  Catherine,  409. 
acceptance  of  a  contract  exclusively  belonging  to  enemy's  country,  gives  an 

Imtile  character*  4(M^. 
when  engagement  in  the  colonial  trade  gives  an  hostile  chai^cter,  409«^See 

"  Colony.''^ 
carried  on  by  neutral  contrary  to  treaty,  suhlects  )iis  ^fiuA  to  forfeiture, 

462. 
with  the  coaiit  of  one  belligerent,  by  nei^tial,  unlawful,  463.^-»(80e «« Cet^imiee.'^ 


llfDSX  Tt>  "niB   FUI^T  ▼OJLUMfi.  1091 

^RAi>S»-^c(m(iiiM. ) 

with  their  colonies  lilcewise  unlawful,  466. — (See  "  Colony  J') 
to  the  baat  Indies  by  East  India  CompUny,  161. — (See  '*  East  India  tiompai^.'^) 

by  private  individuals,  666.— (See  **  East  /ftdiei/') 
hf  foreigners,  67L— (Se^  ''  East  Indies  J') 

TRANSFER, 

of  goods  in  docks, 

may  be  made  by  endorsieti^ent  b^  own^r  on  the  dock  warrant,  i66« 

ana  such  trtuisrer  will  bar  the  right  of  aSBignees,  if  owner  become  baakrupti 

566. 
and  this  though  nO  fresh  entry  has  been  made  in  dock  books,  566. 
it  is  coniplete  without  notice  to  the  dock  company,  567. 
but  if  notice  is-given^  Company  becomes  trustee  for  the  vendee,  $67; 
and  property  would  not  pass  to  the  assi^ees  of  yendor  should  he  beooin« 

bfihkrupti  567^ 
but  if  no  notice  is  givt^ii  to  company  of  transfer,  th^  are  not  liable  to  an 

action  if  they  dSiyer  goods  tb  the  ownet",  567* 

tRANSFER  BNTRYi 

in  what  case  it  is  to  be  uied,  747* 

goods  may  be  transhipped  duty  tte^  by,  wheh  the  datj^is  the  iainc^  747; 

where  not.  Oh  ptiyment  of  the  diflbr^nce,  747; 

it  is  confined  to  recent  transactions,  747; 

ihethod  of  makibg,  747. 

lHANSFBRS  IN  tRANSlTtJ, 

of  edertiy's  property,  does  not  protect  from  seiklire,  411. 

and  this  even  where  the  codntry,  after  voyage  began,  but  before  arriM,  eapitu* 

laUis  to  another  power,  41 1 ; 
taay  be  made,  but  it  will  protect  from  cafiture,  412. 
we  legal,  where  rkht  of  ci4>tare  is  not  defeated,  41 1. 
instances  of  iilegaTtransfers  in  transitu,  412. 

^RAVERSEj 

in  what  cases  deoiikl  to  persdns  charged  with  oMtnictii^  OlHci^fli^  tN4« 

TllEASURtr, 

Warrant  from,  necessary  in  order  td  allo#  goods  to  b^  wIrehiKised*  after  th^ 

lapse  of  fifteen  months^  849.— (See  '<  frarshoUsmg.") 
such  warrant  has  been  issded,  and  allows  them  to  remain  t#o  yeitra,  54Sr. 
iB^ther  warrant  allows  them  to  remain  five  years,  under  deftain  restrictioBSk 

649. 
may  by  kdvertisement  in  London,  aidd  to  the  list  of  warehocisable  gcfodsj  552. 
ann  has  accordingly  done  so,  552. 
tasy  extsind  the  privilegos  of  witreboosiog  goods  to  all  the  ports  of  Cheat 

Britain  they  deem  expedient,  552. 
Ifeence  must  be  obtamed  from^  to  export  molten  silver  or  bollion,  583. 
refused  14  allow  the  bounty  on  eaqyortatiom  sugar  wlucb  was  shipped  in  thd 

Thames  612. 
whin  it  may  sttspend  duti^  etk,  sugar,  705.— (See  <'  St^ar:^) 
letter  of,  in  reference  to  the  cdstom  duties  on  wearing  ay^paifel,  711.— »(Sistf 

to  nsM  «8utaiMtt  fer  allowing  draivbacks  4a  sto«0  Used  ia  petite  street, 
7l8.--(8ee«5lofie.'0  r-     o  * 
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TREASURV,--(roiirtiiii«i) 

may  alter  times  for  attendance  of  revenue  officers,  730. — (See  **  Lfmdag 

"  Lading:') 

may  constitute  persons  seizing  officers  by  warrant.  795. — (See  *'  Seizure,*') 
may  ord«r  restoration  of  property,  or  mitigate  or  remit  penalties  incurred,  799. 


? 


See  **  Restoration:') 

TREATIES.— (See  "  Lac  of  Nations,"  "  Nation.'') 
of  treaties  tn  general, 

'  commercial  treaties,  and  by  what  principles  goyeroed,  38  to  47. 
commercial  intercourse  between  states  generally  regulated  by,  37. 
a  commercial  treaty  may  be  made  with  an  infidel,  38. 
origin  of  such  treaties,  38,  9. 

usual  to  enter  into  them,  amoncst  the  nations  of  Europe,  39. 
the  use  and  obligation  of  them  laid  down,  39. 
one  nation  may  make  what  treaties  she  thinks  proper,  39. 
but  must  not  mterfere  with  the  perfect  rights  of  another,  39. 
may  insert  what  clauses  she  pleases  in  one,  40. 
may  make  them  perpetual,  temporary,  or  depending  on  eyenU,  40. 
may  reserye  to  herself  power  of  reyolang  a  grant,  40. 
when  a  treaty  is  once  made,  the  natiop  ttiwdng  it  has  no  right  to  giant 

any  thinur  contrary  to  its' tenor' to  another,  40. 
therefore  if  a  nation  agrees  to  s^l  one  article  to  one  nation,  she  cannot  sell 

it  to  another,  40. 
but  this  engagement  must  not  be  entered  intp  without  good  reasons,  41. 
but  if  it  is,  the  treaty  is  still  valid,  41 » 

how  far  a  monopoly  of  one  nation's  trade  by  another  is  .lawful,  41,2. 
th6  object  of  a  cpmmercial  treaty. 

1.  the  definition  of  commercial  rights  during  peace,  what  they  are, 

42. 

2.  the  arranffement  of  these  rights,  in  case  of  war  between  two  natipna, 

and  what  they  are,  42,  3. 

3.  the  arrangement  of  these  rights  in  neutrals,  what  thej  are,  43* 
what  necessary  to  the  validity  of  a  treaty,  43,  4. 

/Bourta  of  admiralty  must  decide  according  to  customary  law,  unless  re- 
strained or  extended  by  a,  44. 
cuatomary  law  must  be  sought  out  of,  44,  -    * 

how  they  are  to  be  construed,  44  to  47. — (See  '^  Construction:*) 
an  unlimited  treaty  only  suspended  during  war,  45. 
how  it  may  be  annulled,  46, 
and  what  considered  a  breach  of  it,  46. 
breach  of  ^reatv,  how  punished,  37,  8.  46,  7- 
power  of  the  bng  of  England  in  making,  46,  7* 

a  commercial  treaty  Entered  into,  does  not  imply  right  to  send  consul,  43. 
—(See  "  Consul:') 
these  treaties  vary,  53. 
treaty  of  1794,  between  France  and  England,  in  this  respect,  53,  4. 

1815,  between  Great  Britain  and  United  States  of  Amerftca»  54^ 
1818,  between  Sweden  and  America,  54. 
1667>  between  Spain  and  England,  ^7. 

1675,  bel;ween  Charles  Second  and  the  Sultan  of  the  Turics»  67. 
where  no  commercial  treaty,  British  consul  cannot  take  fees,  72. 
t)ie  reasons   for  entering   into  the  French  commercial  treaty  of  17^ 

74,  5,  6. 
diffisrence  between,  and  arr^t  as  ests4>lished  by  lord  Kenyon,  7f , 
if  a  niition  desirea  a  commerce  independent  of  the  will  of  aAotker,  $he  must 
get  it  by  treaty,  80. 
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TREATIES,— (coii^mttcd.) 

of  treaties  in  general^ — (continued.)  .     ^  ,' 

a  contract  made  in  open  violation  of  treaty. betvreen  this  conhtry  and 

another,  is  not  invalidated  thereby,  83. 
{urisdiction  of  t\ke  British  seas  recognized  by  foreign  treaties,  though  acts 

of  concession  now  discontinued*  101. 
stipulations  of  treaty  with.  France  and  England  of  1786,  regarding  freedom 

of  commerce,  106,  ?• 
stipulation  of  treaty  with  other,  powers  in  1815,  regarding  same  subject, 

107. 
.  subject  of  England  made  denizen  by  a  foreign  state*  allowed  the  benefit  of 
a  treaty  made  with  that  state,  123.^-^(See  "  Denizen.") 
of  Breda  1667,  stipulating  repeal  of  13  &  14  Car.  2.  c.  1 1.,  178. 
with  the  United  States  of  America  1815,  200. 
Berbice,  Demerara^  and  Essequibo,  ceded. to  the  kii^  by  treaty  with 

the  Netherlands,  240,  241. 
granting  right  to' fish  to  the  Ihitch  in  British  seas,  286. 
of  comhierce  between  two  states,  how  far  suspended  by  war,  377, 8. — (Sea 

'*  Commerce/'  «  War.") 
of  peace,  how  it  affects  the  right  "of  postliminium,  432.— (See  "  Poitiimim 
niumJ*) 
jof  commercial  treaties  in  particular ^  615  to  630. 

observations  on  the  policy  of  entering  into  them,  615,  16. 
.of  ^the  treaty  with  Erance,  616.  74. 

contains  a  stipulation  for  the  British  govemmetat  in  India  to  purchase 

all  the  French  salt  on  coast  of  Coromandel 
and  Orixa,  616. 
for  the  French  to  buy  of  such  British  govem- 
nient  a  certain  quantity  of  opium,  616. 
•    other  stipulations  of  the  treaty,  .616. 
ihe.treaty  witn  Spam,.  617* 
its  stipulations,  617. 
estabhshes  Cadiz,  Alicant,  Corunna,  and  Santander,  as  warehousing 

ports,  617. 
regulations  for  making  and  taking  away   the   warehoused  goods, 
617,  18. 
Xhe  treaty  with  Portugal,  6)  8.  (Appendix  850.  59  Geo,  3.  c.  54.) 

not  to  prejudice  the  antient  treaties  of  alliance  between  the  two 

crowns,  618,.  19. 
the  stipulations  of  the  famous  treaty  of  1703,  respectii^  the  trade  in 
Portugal  wines  and  British  woollens,  619. 
•the  treaty  with  Rtusia,  619. 

its  stipulations,  619. 
the  treaty  with  Sweden^  619. 

confirms  all  the  prior  treaties  between  the  two  crowns,  619. 
the  treaties  with  Denmark,  Austria,  and  Prussia^  620. 

their  stipulations,  620. 
the  treaty  with  the  Netherlands,  620. 

certain  privil^es  granted  to  subjects  of,  in  India,  620. 
jthe  treaties  with  Sicily,  620. 

certain  privileges  granted. by  former  treaties  abolished,  620. 

no  other  nation  to  enjoy  the  like  again,  621. 

certain  reductions  in  duties  to  take  place,  621. 

British  commerce  in  Sicily  to  be  on  same  looting  as  the  most  fiiroiued 

nations,  621. 
j>eraonal  privilems  granted  to  British  subjects,  62L 
subjects  of  the  Ionian  Isles  enjoy  all  these  privileges,  622.    . 


■ 

lOM  iKiu  TO  fm  nan  rmAhm 

TRBATKS,-— (MilwtMd.) 

c.  54.) 
Mbfeocs  «f  the  United  Ststei  to  be  put  en  IM  innb  ftbtaf  n  tin 

noft  fafored  natioo^  622»  S. 
•tipiilitioils  m  ngwd  t^  dtttMSt  6^. 
dianteekt  allowed  to  be  the  nme^  whether  goodi  eMorted  b  Amik 

ciB  er  British  ve»eb,  «96. 
Htawbadn  maj  be  regulated  or  dtmbiihed,  €23. 
ritipalationft  wtth  rqted  to  inteftDene  between  the  Uoiied  Sun 

and  the  Bridah  cmoniet^  823. 
EngKah  rights  in  them  to  be  uoafleeted*  bj  thecenfentkiii,  &l 
to  what  port!  in  thb  Beat  Indies  Ameriean  vessels  maj  sait  62i 
ilast  not  expert  naval  storss  iMthont  permissioii  of  BiitiA  goien- 

mentt  624« 
the  duties  payable  by  AneHdaA  rsisdB»  ttd. 
Amerioai  vessels  eamiot  interfaie  tn  eentiiig  trnk,  634. 
decision  on  this  subject  as  to  whs(t  is  to  be  deemed  a  cMsdogfewl, 

635. 
it  what  phices  the  ship  may  touch  in  oourte  of  voykge  dutbcr,  62S. 
Saint  Helena  has  been  since  excepted  froiH  the  tresty,  il25.  n.  1. 
stipuUdions  regarding  sppointment  oJF  censiilly  585. 
obtervations  oti  the  loint  eflbct  of  aU  tivi  forcgoiiig  tMdHi  €25. 
Mwfar  treaty  binding  on  BriliA  subjects,  625  to  627. 
is  aa  binding  as  any  pait  of  the  mitnioipal  hiw,  626. 
it  supersedes  the  Mr  of  nations,  626; 
iHid  eentfacts  made  ib  vieiktion  of  it  are  void,  626* 
that  it  has  been  decided  otherwise,  626. 
contractt  and  polios^  df  iflsMancte  how  adfected  by  tiMei,  (26, 7. 
illccal  trading  prior  to  commencement  of  the  insnied  fsji^fe  wiQooc 

vitiate,  627. 
as  to  the  oesatraetiob  of  trenlhb,  62f  t6  6Ml  44. 

privileges  conferred  by  one  not  to  be  narrcMred  in  a  court  of  jttdffi 

W.  ^  . 

construed  in  general  by  reference  to  the  natere  m  the  tnde  ae 

privilq;^  granted,  W7. 
ibe  sptritofthe  tresity  is  to  bewtteMed  to^  627. 
bonstructioh  put  on  an  article  of  the  American  weaty,  and  ji 
.  «f  the  cohit  oil  it,  ^27,  8, 9^  M. 
British  subjeet  domiciled  in  a  foMgn  eoimify  eetttkd  to  tbeeon- 

merdal  privileges  thereof,  630. 

TURKBT.— (See  <'  Turkty  Compoi^.''— See  second  volume^  "  Quarantim*')    . 

produetions  of.  in  what  vessels  to  be  imported,  and  how  tlrey  sre  to  be  Ban- 
ned, 176.  689.^(See  **  Great  BHtam/') 

residence  in,  does  not  in  general  give  Turhtfth  character^  40  K— (See  "  Sctm 
Chikraeier^*  «  Beiideftce  ofrrtNid.") 

tUR&BY  COHPANT. 

Oueen  Blixabeth  ctanted  an  exclusive  chirttr  to  it^  (AS. 

granted  at  fifst  on^  for  a  Itmieed  period,  688. 

tame  queen  afterwards  renewed  it,  688. 

since  which  others  have  been  granted,  the  last  wm  by  Hnm  I.  CM. 

ttTJ  avegnlstted  uesnpany,  btit  havhqra)ohft  «(todreaidi'&iW*«tn^  <» 

own  account,  but  subject  to  their  own  regulatioh^,  688i  ^^ 

the  26  Geo.  2.  e.18.  Mnrril  t>8t  their  tmtiltte^' Offty  b»  Mrf«bt  "»  ^' /, 

668.  ' 
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TURKEY  COMPANY.— (con^tHttaL) 

persolls  free  of  company  may  export  goods  to  places  within  Kmits  of  oompanyf 
688. 
such  exportation  may  be  in  plantation-built  ships  l^pilly  navigated,  688* 
but  such  person  must  be  under  direction  of  British   ambassador  and 

consuls,  688. 
he  may  import  raw  silk  from  such  place,  688. 
exportation  of  bullion  to  be  r^ulated  by  their  own  by-laws^  689. 
a  mode  of  admission  for  persons  resident  abroad,  689. 
goods  imported  from  certain  places  subject  to  the  duties  payable  to,  689* 
what  Turkish  commodities  must  be  imported  in  English-built  and  navigated 

ships,  689. 
row  silk  or  mohair-yam,  product  of  Asia,  shipped  in  the  I^evant  seas*  and 
afterwards  landed  at  Malta,  &c.  and  afterwards  reshipped^  deemed  imported 
from  s^rnior's  dominions,  689. 

TURPENTINE,        . 

and  rosin  cannot  be  imported  from  Netherlands  or  Germany,  535. 
bounty  on  import  of,  and  rosin  from  American  colonies,  543. 

from  Scotland,  543. 
export  of  it  may  be  forbid  by  proclamation,  585. — (See  **  Stores/*) 

UNITED  STATES  OF  AMERICA.— (See  «*  TreatUs:') 
in  general,  ^ 

?essels  of,  sending  to  Ttrk's  island  for  salt  must  go  in  ballast,  220. 

extended  to  Nassau,  Exuma,  and  the  Bahamas,  220. 
foreign  vessels  may  export  British  plantation  sugar  from  Bermuda  by  port 

of  St.  George  to  their  own  country,  221. — (See  **  Sugar/') 
vessels  must  exceed  60  tons  burden,  221. 

what  other  articles  may  be  imported  in  British  colonies  from,  221. 
in  what  vessels,  and  from  and  to  what  ports  it  may  be,  221. 
extended  to  the  port  of  Hamilton,  221. 

citizens  of  may  import  into  the  colonies  articles  of  fruit  and  vege« 
tables,  the  production  of  the^  221. 
ttmde  with  the  rnniied  kingdom  of  Great  BrUam  and  Ireland,  235  to  238. 

by  effect  of  the  revolution  therCf  -they  were  subjected  to  the  12  Car.  2. 
c.  18.  sect  3.,  235. 
the  first  relaxatioti  of  this  section,  it  was  entrusted  to  the  king  in 
council,  2S6* 
goods  the  growth,  &c.  of,  may  be  imported  into  England  in  Ariierican  ships 
American  navipted,  237. 

what  duties  payable  on  such  importation,  237. 
there  is  an  ekeeption  in  &vor  of  priie  vessePs  properly  condemned, 
237. 
duties  payable  on  eiportation  of  Britbh  goods  to,  same  as  to  other  countries, 

237. 
go  more  payable  when  exported  by  American  than  when  by  British  ship* 
ping,  237,  8. 
no-permanent  regulations  on  the  subject,  237* 
in  general  depends  on  the  49  Geo.  3.  c.  59.,  1^7. 
ifide  mUh  the  West  Indian  and  North  American  colonies  of  Great  Britain,  238 
to  244. 
L  trade  with  colonies  in  West  Indies,  238  to  241.  . 

what  goods  may  be  brought  into  these  colonies  from  the  United  States, 

oC  America,  238. 
Bahtea,  Bermuda^  or  Somer's  ulefl>  inchided  in  the  West  Indiei^ 
238, 

VOL.  I*  3  u 
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UNITED  STATES  OF  AMERLCA^^amtinMefL) 

r^wdBwiththe  H^mtlndininnd  Niu^Jmenean  coUmeiL^cadauiidL} 
1.  umde  with  colonies  in  West  Indies. — (continued.) 
they  moat  be  of  the  grow^  of  'the  Stttes,  3d6. 
aenerml  .provision  regardiiig  this  trade,  236. 
forfeiture  in  case  of  disobedience,  238. 
these  goods  must  be  brooght  in  British-built  shippings  238. 
what  floods  tmj  be  exponed  froin  these  colonies  to  the^  239.    ^ 
what  duties  payable  on  such  eiportation,  239. 
the  exportation  must  be  in  British-buDt  shipping,  British  owned  and 

nan^ted,  239. 
ezcepuon  in  favour  of  salt,  239. — (See  *'  Salf) 
boon  is  required  to  ensure  the  execution  of  the  law,  239. 
how  bond  is  to  be  discharged,  239. — (^f)ee  "  Bond.*"} 
as  to  importation  into  the  colooies  in  oaaes  of  eoieigencf,  239»  40. 
exportation  of  such  commodities,  240. 
trade  with  Deroerara^  Essequibo,  and  Berbice,  subject  to  iteK  pi*- 

▼isions,  240,  1,  4. 
2.  trade  with  British  North  American  eolonies,  241  to  244. 

DO  goods  to  be  imported  into  these  colonies  from,  whataoerer,  241. 
under  penalty  of  forfeiinre  thereof,  with  the  ship,  241. 
except  in  cases  of  emergency,  241. — (See  ••  Governor, ") 
and  then  only  of  certam  arti'clea  in  British  owned  and  navigated  ship- 
ping, 241. 
except  that  his  Majesty  may  alK)w  broad  to  be  imported  from,  to 

Newfoundland,  241. 
«gn  manual  in  this  case  neoesaary,  241. 
qnecy,  if  goods  so  imported  can  be  again  exported,  24i. 
such  permission  under  sign  nmnual  has  been  givenv  244 . 
4M  to  importation  up  the  rirer  St.  Lawvenee  from  ihe  aaa,  from  the 

States,  242. 
imporution  in  cases  of  emeigenoy  extended  to  proviiKse  m£  Quebec* 

242. 
by  order  from  his  li^eaty  in  council,  242. 
hi  eases  of  diMbedienoe,  forfeiture  inctutvd,  ^2. 
liberty  of  impofftation  into  Caiiada  foi^^Mr  extended,  242,  3. 
as  to  exportation  into  Great  Britain  of  goods  legaUy  imported  into 

Cknafk«248. 
as  to  importation  of  goods  the  growth  of  the,  into  Canada,  down  the 

ri?er  St.  Lawrence  jtowarcb  the  sea,  243. 
what  goods  may  be  imported  from^  into  Nov*  ficotia  and  New  Bruns> 

wick,  243,  4. 
tobaooo  raanufisetured  roayl»e  imported  horns  533 1    (filai  *'  rofaeco.*^ 
late  titxaty  with,  622.— (See  ««  Treaty/') 
the  custom  duties  payable  on  ei^rjtaiioo  to  the,  of  Britiah  produce  in 

Britbh  or  American  ships,  the  same,. 71 2,  13,  14. 
no  higher  dntiea  to  be  changed  on  ex|M)rtation  to  the^  of  British  prodvoe 
in  such  ships  than  to  any  other  foreign  country,  7i4. 

USAGE, 

does  not  gire  one  nation  a  right  to  trade  with  aaother,  80. 

instance  in  respect  to  Portugal  and  England,  80. 
contrary  to  navigation  acts,  1S3,  4. 

YALUE.—(See  «  Damage.'*) 

of  the  declaration  of  value  on  importation  a&d  <axpgilalio»»  H^. 
whetCAecessary  to  bo  madei  780. 


J 
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VALUE,— f  conOnu^d.) 

vaiae  to  be  taken  as  it  bappend  to  be  at  tbe  port  of  importation  or  expor* 

tatton,  750. 
\  no  abatement  allowed  except  the  amount  of  duty,  750. 

by  whom  and  how  value  to  be  declared,  750. 

how  to  proceed  where  goods  are  not  valued  according  to  real  value,  750. 
what  deduction  allowed  on  valuing  salt  exported,  750. 
mode  of  declaring  value,  750, 51. 

done  by  inserting  it  in  the  warrant  or  merchant's  bill  of  entry  in  words 

at  length,  751.  ' 

if  undervalued,  they  may  be  detained,  751. 
how  to  proeeed  where  real  value  cannot  be  ascertained  at  time  of  entry, 

751. 
how  to  proceed  where  it  cannot  be  ascertained  even  after  examination,  7bJi 
how  the  proceeds  of  sale  ar6  to  be  disposed  of,  75 1 . 
must  be  declared,  though  no  duty  is  payable,  752. 
separate  shipping  bill  for  this  purpose  to  be  delivered  to  officer,  752. 
what  such  bill  is  to  contain,  752. 
forfeiture  for  giving  false  one  or  none  at  all,  752. 
c^onsequeuces  of  undervaluing,  752. 

property  undervalued  liable  to  seizure,  752. 

m  case  it  is  undervalued,  price  set  on  it  by  merchant  may  be  paid  by  the 

commissioners  for  it,  and  goods  are  to  be  taken  at  the,  752. 
times  when  such  price  is  to  be  paid,  752. 
what  additions  allowed  to  be  made  to  such  price,  752,  3. 
time  when  price  is  to  be  paid,  753. 
such  price  to  be  in  full  satisfaction  for  the  goods,  753. 
commissioners  may  order  the  goods  to  be  sold,  753. 
how  proceeds  to  be  disposed  of,  753. 

what  to  be  done  with  overplus  after  the  payment  of  all  expences,  753. 
when  goods  not  liable  to  duty  are  exported,  and  real  value  are  not  fixed, 

officer  may  detain  the  goods,  754. 
how  to  proceed  when  the  real  value  cannot  be 'ascertained,  754. 
punishment  for  neglect  or  refusal  to  deliver  separate  shipping  bill  in  this 

case,  754. 

VfiNUE, 

in  actions  against  revenue  officers  must  be  in  county  where  cause  arose,  809. 
in  an  information  'by  attorney  general,  it  cannot  be  changed  but  by  his  con->' 
sent,  609. 

VBRDTCT, 

in  what  cases,  of  actions  against  revenue  officer,  defendant  entitled  to,  808,-- 

(See  "  Tender.") 
when  it  will  not  carry  the  coaits  of  suit,  809.— (See  **  Costs,**) 

VICE  CONSUL.— (See  "  Camul,"  "  Consul  Generd:*) 

in  France  must  render  account  to  his  principal  besides  that  rendered  to  his 

government,  52.    . 
in  France  there  is  a  regular  plan  for  educating  rice  consuls^  53. 
but  no  establishment  of  that  kind  here,  53. 

in  what  cases  he  must  be  presented  and  approved  of  by  secretary  of  state,  65. 
carries  on  correspondence  with  public  officers  as  consul,  65. 
must  constantly  reside  at  his  station,  65. 

cannot  be  removed  by  consul,  without  approbation  of  secretary  of  state,  65, 
may  appoint  subordinate  deputies,  if  any  required,  65, 
may  be  natives  of  countl^f  in  which  they  act,  65. 

3u2 
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VIEW, 

of  premises  will  not  be  gnuited  by  court  where  quaiiioa  can  b^  tii^  bj  pi»- 

ductiou  of  model  of  them,  826,  7* 
cases  where  it  %vas  refused,  826. 

VINEGAR, 

excise  duty  on,  835. 

amount  of  duty  on  when  imported,  and  by  whom  to  be  paid,  835, 6- 
a  maker  of  blacking  using  articles  called  by  a  different  name,  but  n  Tinegar  b 

point  of  hcu  liable  to  the  duty,  836. 
Tinegar  made  and  prepared  for  pickles  for  sale,  liable  to  the  duty.  836. 
vinegar  used  in  making  and  preparing  white  lead  exempted,  836. 
same  in  certain  circumstances  ot  pyroligneous  acid,  836. 

VOLUNTARY  LAW.— (See  "  Law  Merchant,'*  «'  Law  of  Naiunu:') 
defined,  28.  9. 

opinions  of  celebrated  foreign  writers  on,  admissible  here,  34. 
not  to  be  changed  without  universal  consent,  35. 

if  violated,  how  and  when  court  of  admiralty  interferes,  37, 8. — (See  '*  AJbd- 
ralt^,  Cauri  of.") 

WAR.— (See  "  Peflce,*'  •'  Capture/*  "  HoitUe  Character;'  &c.) 

the  commercial  rights  of  a  nation  during  and  immediately  after  a  dedaratioo 

of,  42,  3— (See  '•  Treaty;'  •'  Rights/') 
levying  of,  a  breach  of  treaty,  46. 

how  far  it  aflfects  commerce,  377  to  489. — (See  **  Commerce,") 
liow  far  commerce  between  belligerents  and  their  allies  is  aferted  by,  377  to 

392.— (See  ••  Commerce.'') 
established  rule  that  commerce  must  cease  when  two  states  declare  war,  377,  S. 
when  it  is  otherwise,  378. 
king  only  has  power  of  declaring,  378. 
he  may  remove  it  in  part,  378. 
reasons  why  king  has  the  power,  379. 
the  law  regarding  cartel  shii»,  382,  3.— (See  *<  Cartel") 
how  far  commerce  of  allies  is  prohibited,  383, — (See  *'  AUff/*) 
what  is  war,  and  who  deemed  alien  enemies,  and  what  an  hostile  character, 

392  to  413. 
declaration  of,  previous  to  commencement  of  hostilities,  not  necessary,  392. 
formerly  it  was  deemed  necessary,  392. 

submissive  demeanour  on  one  side,  if  not  accepted  on  the  €»ther,  does  not  pre-. 
'  vent  such  state  from  beipg  at  war,  392. 
to  legalbe  war,  it  must  be  commenced  by  that  branch  of  the  state  that  has 

the  power,  393. 
this  power  vested  in  th^  king  in  England,  393. 
it  belongs  to  the  government  to  ascertain  when  a  nation  is  at  war,  peace,  or 

standing  neater,  393. 
in  this  obi^ntry,  courts  of  justice  cannot  decide,  393. 
declaration  of  tfie  government  binds  the  courts  of  justice,  393. 
proclaroaicion  in  Gazette  for  reprisals,  evidence  of  a  state  of  war,  393. 
order  in  council  dedaring  hostile  ports  not  so,  evidenoe  of  a  state  of  peaes, 

393. 
pubUe  notoriety  suflficient  evidence  of,  between  this  and  another  country, 

393. 
declaration  of  war  transmitted  to  English  secretary. of  state,  evidence  of»  393. 
but  notoriety  between  two  feceiga  states  not  sufficient,  394. 
what  is  an  alien  enemy,  394.— (See  **  Enemy.**) 
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WAR,— (conHnued.) 

commerce  of  enemy  considered  Intimate  prize  of,  414. 

rifffatsof,  414. 

where  rights  of  dbcussied,  414. 

doctrines  of  various  writers  on,  condensed,  414, 

oB  what  account  seizures  may  be  made,  414. 

modem  writers  do  not  allow  the  destruction  of  any  thing,  414. 

except  what,  414. 

i^t  of  capture  ought  only  to  take  eflect  on  things  that  come  to  hands  of  bel- 

ligereikts  after  declaration  of,  414.  . 
reasons  why  not,  414. 

except  they  do  not  depart  after  notice  given,  414. 
and  even  in  this  case  time  must  be  extended  if  an  insurmountable  dif&cully 

arises>4l4,6. 
now  time  is  generally  giren  for  a  settlement  of  their  affiurs,  415. 
now  prorided  against  by  treaty,  415. 

of  embargoes  preceding  declaration  of  war,  415.— -(See  '*  Embargo,**) 
of  letters  of  marque  and  reprisal,  418.— -(See  *'  Ijeiten  of  Marqite  €md  Re* 

"  prigaL") 
constructiye  declarations  of,  what»  415. 422.— >(See  '«  Embargo,"  ••  Reprudl.*') 
how  merchants  and  their  goods  io  be  used  on  declaration  of,  422,  3^ 
contracts  and  choses  in  action  how  affected  by,  423  to  426.*— (See  **  ContraeW* 

"  Choio  in  Action**) 
funds  of  alien  enemy  never  touched  during,  425.— (See  "  Enemy*') 
right  of  capture  out  of  kingdom  during,  &6.— (See  *'  Capture.**) 

postliminium  affecting,  430.— (See  "  PoHlminium,**) 
how  the  commerce  of  neutrals  is  affected  by,  438«— (See ''  Neutrals***) 
what  it  makes  contraband  commerce,  445.— (See  *'  Contraband  Commerce.'*) 
of  a  blockade,  449.— (See «'  Blockade.**) 
how  far  neutrals  may  engage  in  a  coasting  trade  with  one  belligerent  diuring, 

463« — (See  **  CoastunH.'*) 
how  far  neutrab  may  engage  in  the  colonial  trade  of  a  belligerent  during 

war,  466.— (See  *' CoJony.") 
no  ammunition  or  utensils  oC  ca|)  be  imported  without  king's  licence,  529* 
may  also  be  imported  from  Ireland)  544. 

WAREHOUSING, 

foreign  goods  exported  hence,  and  then   imported,  may  be  rewarehoused. 
210. 
foreign  lalt,  on  importation,  must  be  warehoused,  541.— (See '<  SalL*") 
raw  roateriab    for  manu&ctures  may  be  warehoused  on  importation, 

542. 
manufactured  articles  cannot  be,  542. 
origin  of  the  system  of  warehousing  and  bonding,  546. 
the  benefits  resulting  from  it,  547,  8,  9. 
the  time  during  which  goods  may  be  warehoused,  549. 
formerly  confined  to  15  calendar  months,  549. 
now  extended  in  favour  of  certain  goods,  if  allowed  by  warrant  from 

treasury,  549. 
such  warrant  has  been  iuued,  and  allows  goods  to  remain  two  yean^ 

549. 
tobacco  is  omitted,  549. 
another  treasury  warrant  extends  the  time  to  five  years,  under  certain 

restrictions,  549.  , 

if  goods  not  then  taken  away,  they  may  be  soM,  and  proceeds  applied  to 

pay  eipenoes,  549* 
if  not  sufficient  to  pay  duties,  goods,  &c«  destroyedt  549. .  •    - 
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WAREHOUSING,— (cofKtittiaf.) 

/        the  regulations  as  to  the  pUiee  and  manner  of  di|potiriog  gMh»  ^. 
goods  must  be  dulv  entered*  550.  * 
they  must  be  regularly  landed  and  examioed,  &50* 
no  damage  allowed,  unless  claimed  by  importer  at  \ha  tioMi*  550. 
certain  articles  may  be  lodged  in  Wesi  Indw  Pock  vai»beiises»  under 

joint  locks,  550. 
and  without  the  payment  of  the  duties,  550. 
laoie  with  tegj^i  to  eertain  anaeles  wbiob  may  be  kid^  in  I^eodea  Pock 

company^s  warehouses,  550. 
both  these  privileges  confined  to  the  port  of  Lo»dDn»  550. 
where  bulk  is  gre^  they  may  be  so  landed,  on  giving  anther  Idod  of 

seeurity,  550. 
eertain  other  ^|oods  may  be  landed  without  immediate  paymeal  of  the 

duty,  on  givmg  bonds,  and  lodging  them  in  wawhonecs»  55§; 
such  warehousing  to  be  under  the  mles  and  in  the  varfhovees  approved  by 

the  oommiesiiHMBcs  of  customs*  550. 
the  bond  to  be  enieped  into  with  oaie  sAie^,  i»  double  amen^t  of  the 

duties  payable,  550. 
conditiott  of  the  boad,  510. 
certab  other  arkides  art  allowed  Ik>  be  landed  without  payment  «f  the 

dudes,  under  a  general  permiision  to  be  waiehoiaaed,  551. 
warehouse  to  be  approved  by  the  comroissionera,  ^^\. 
and  such  afore-mentioQed  bond  must  be  entered  mt4^  551. 
the  leading  aot  on  this  aulsject  ie  the  43  Geo.  3*  c.  132-t  55J . 
to  what  goodg  this  permiisioo  extends,  551. 
not  to  all  goocb  genemily.  551. 
eet  forth  in  ^  table  to  the  43  Geo.  3.  e.  132^  551^ 
treasury  allowed  to  add  to  themt  551. 
this  permission  has  been  aeted  on  acoordiofjiy,  55 1,  2» 
but  a  list  of  them  must  be  published  in  London  Gaatotte*  55 J. 
to  what  porit  the  privili^  is  eitended,  550. 
the  act  confines  it  to  London,  552.  « 

king*  by  order  m  council,  may  extend  it  to  other  pofta  wihem  doehs  and 

warehouses  are  built,  552. 
since  extended  to  all  ports  in  Great  Britain  where  commissioners  of  trea- 

sury^  deem  it  expedient,  552,  S. 
mA  tbii  wathotti  the  o^enily  of  prewdiag  «be  porU  with  wanabpvaes,. 

552. 
^f€moip9lfir^m  one  tsoreApMir  io  amtkart  crjirom  one  por^  t^ameth^^  553. 
this  may  be  done  at  risk  of  impeiteia»  withr  permission  oCooimsissiooers  of 

customs  and  excise,  553. 
and  on  giving  bond  to  pay  die  dutnr*  mmI  OQmfdy  with  regulations,  553. 
goods'warehoused  may  be  lemotM  to  another  pert,  or  on  hoard  ship  for 

exportation,  553. 
and  all  goods  inqK>rted  and  wfvrehoused,  and.afteiwaide  e)qpoited»  ^ay  be 

re-imported  and  ns^warehoused,  553» 
except  tea,  553. 
where  excise  bond  is  necessary,  553. 

when  goods  imported  are  suhject  to  exeise  dutiei^  553«^ 
bond  to  be  in  double  the  amount  of  the  duty,  553. 
condition  is  for  removal  of  the  goods  witfaio  one  year  fioift  ditte  of  bond,. 
-       553. 

how  for  payment  afier  expiration  of  year  is  Mu  sqtirflfifinn  i>f  the  bond* 

i53.p-^(See  *^Bond,''  ^  Smt  jMm.") 

what  officers  mutt  be  present  whea  ezciMiUo  gnvb  mm  wavAoQied^ 
654.  -  --  o— 
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WAREHOUSING.— (coirfiiiM^d.) 

whcr»  txcUe  bond  it  iieoesaary.--^(iKmlmiMd.) 

warrant  from  excise  collector  roust  be  obtained^  554« 
the  other  regulations  in  thb  respect  set  forth,  554.  n.  2. 
the  regulations  on  taking  goods  out  of  warehouse,  554. 

the  eomUtum  ou  which  they  may  be  removed  from  plapes  of  depositi  554« 
when  taken  out  for  exportation  by  proprietor  or  a^qwrter,  554. 
no  customs  need  be  paid,  554. 
they  must  be  entered  with  the  custom-house,  554. 
gife  bond  aot  to  kmd  them  in  Gogland  ^  herdepeod^ji^efit  554. 
how  bond  to  be  discharged,  554,  5. 
time  given  to  obtain  the  dischaige,  and  before  bond  is  put  in  suit, 

554, 5. 
oercificate  required  in  this  c^e,  555. 
when  tf^ken  for  home  consumptiona  55^. 

the  full  customs  must  be  first  paid»  without  any  i^b^ement>  555. 

nothing  to  be  allowed  fpr  deftcieocy  or  w^ite,  555. 

goods  not  liable  to  forfeiture  for  exceedii^  the  weight  at  which  they 

were  taken  at  time  of  warehousing,  555. 
but  customs  are  payable  on  such  excess,  555,  6. 
bond  to  be  given  to  export  wine  apd  suirits,  556. 
allowance  given  for  waste  of  coffee  ana  cocoa  nuts,  556. 
practice    of  the  custom-house  on  delivery  of  warehoused  goods, 

556.  n.  1. 
full  duties  to  be  paid»  though  the  quantity  is  less  than  that  taken  at 

landing,  556. 
drawbacks  allowed  on  such  goo.ds  where  the  full  customs  have  been 

paid,  556. 
provided  the  goods  are  exported  within  a  year,  556. 
transfer  of  warehoused  eoods  does  not  concern  the  revenue,  5^,  7* 
therefore  bankruptcy  oithe  importer,  where  the  vendee  appke^to  ex« 
port  the  goods,  is  immaterial,  557. 
embezzlement  or  concealment,  or  removsd  from  warehouse,  557- 
in  case  of  this  the  goods  are  forfeited,  and  may  be  seized,  557. 
any  person  to  whose  hands  the  goods  come,  are  subject  to  pensf^tes  as  if 
epods  had  been  fraudulently  unshipped,  557'. 
wfawe  the  goods  have  been  destroyed  by  fere,  557. 

no  action  sustainable  for  loss  of  goods' warehottsed  by  fire,  557- 

where  goods  warehoused  under  o^er  of  treasury,  tiki  the  slove»'  or  fire 

places  must  be  bricked  up,  557. 
or  the  merchant  will  nqt  be  exempt  from  the  duties^  5^7. 
(jy;  to  the  examination  of  goods  by  importer,  557* 

he  may  examine  them,  on  giving  24  hours  notice,  557* 

and  he  may  st^  in  warehouse,  m  presence  of  officer,  as  long  as  h^  thinks 

necessary,  557. 
what  alterations  be  may  make  in  the  arrangement  of  his  goodi,  6^*  . 
repacking  in  the  wi^rehouse^,  558. 

coffee  may  be  repacl^ed  under  certain  regulations;  558. 
ap  to  the  warehouse  rent,  558. 

it  is,  with  every  other  expence,  to  be  paid  by  importer,  55&^ 
where  warehouses  are  found  by  the  crovn*  imponer  is  to  pay^vett,  55&' 
how  the  rate  of  rent  is  to  be  estimated,  5S8. 

these   provisions  not   iJteped   by   the  late   oonsolidaitioii'  act,   703«— • 
See  "  Customs.*')  ^ 
as  to  the  warehousing  of  wearing  i^iparel,  7 1 1 .— ( 9e€f  f « JppurM^) 
goods  btended  for,  and  landed*  by  bill  c^si^^  it  BMUt  ims^masmsed  in  the 
bill,  765^See  "  BUI  of  Sight/')  ' 
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WARES, 

nmde  of  tin,  out  of  realm,  maj  not  be  sold  or  bovgfat  irithfai  it,  529. 
aam*  with  pewter  waret^  529. 

WARRANT, 

'  from  escise  collector  neceatary  wken  exciaeable  goods  aie  wai^onied,  554^ 
(See^«'  Warelwutmg.") 

WARRANTY, 

of  neutrality  not  falsified  by  foreign  condemnation  fcr  braach  of  fordgD  onfi- 
nanoe^  and  why  not«  77. 

WATCH, 

cases,  without  the  moyement  and  maker's  name,  cannot  be  exported,  577. 
makers  must  attach  their  naiiies  to  the  watches  they  make,  577. 
penalty  in  case  of  disobedience,  577. 

dttUes  on  foreign  made,  imported,  must  be  paid,  though  forming  pait  of  i 
traveller's  baggage,  571,  2. 

WATERMAN, 

carrying  prohibited  or  run  goods,  how  to  be  punished,  783.— (See  "  ta 

WEST  INDIA  DOCK  COMPANY, 

certain  articles  allowed  to  be  lodged  in  their  warehouses  without  psymoit  of  dw 

duties,  550.— (See  *'  fVarefiounng^) 
provision  of  the  West  India  Dock  company,  39  Geo.  3.  c.  69^  560.  (Qitert,  nm 
9  atpirtd.) 

ahtps  with  West  India  produce  must  unload  and  land  in  them,  560. 

crown  duties  to  be  ascertained  there,  561. 

and  then  goods  may  be  deposited  in  warehouses,  561. 

landing  West  India  produce  in  other  places  superinduces  a  forfeiture^  561. 

but  tobacco  is  to  be  conveyed  straight  to  the  tang's  warebiMises,  at  expeoce  of 

the  company,  561. 
who  are  to  be  compensated  by  ownera,  561. 
ahipa  an:iving  with  West  India  {nroduce,  but  not  coming  from  tbenoe,  may  be 

ordered  to  unload  there,  561. 
oolvrsrd  bound  ships  must  take  in  cargo  here,  561. 
or  in  appointed  spot  in  the  river,  561  •  ^^  * ' 

forfeiture  in  case  of  &ilure  so  to  do,  561 . 
this  last  rule  does  not  extend  to  store  ships,  561. 
how  hx  freighter  liable  when  ship  is  detained  too  longJn  the  dockSi  562i3.— 

(See  "  Ereighier,*') 
the  rates  payable  by  ships  using  them^  563. — (See  '*  Docks/*) 
of  transfer  m  docks,  and  how  far  company  liable,  566.— -(See  **  Doda»*') 
of  actions  by  or  against,  567, 8,  9. — (See  "  jiction.*') 
these  docks  declared  legal  <)uays,  729.— (See  *' Port.") 
how  the  tare  is  calculated  in  the  West  India  docks,  756^  7. 

WEST  INDIES. -.(See  «<  Coloi^/'  «  Navigation,''  ^  Great  Britam;'  4c.} 

rq;ttlations  of  the  trade  to,  676.  .   ^ 

must  be  carried  on  in  Engiish^built  shipping,  676,  7.«-(See  "<  %|nV> 

"  Navigation.") 
priae  ships  legally  condemned  admitted  to  the  trade,  677.  ^. 

any  law  m  force  in  the  West  Indies  repugnant  to  ibrqpoiog  nuei  w» 
677. 
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WEST  INDIES,— (pondtttted.) 

regulations  of  die  trade  to»^*(conftiiiM(2.) 

the  trade  with  depends  on  12  Car.  2.  c.  1 8.^  15  Car.  2.  c.  7.»  7  &  8  Will  3. 
C.22.,  677. 

these  regulations  soiAfetimes  relaxed  during  war,  677. 

instance  put»  with  a  decision  on  it*  677- 

trade  in  cocoa  nuts,  spirits,  and  sugar,  regulated  by  what  statutes^  677* 

collecting  of  duties,  hj  what  statutes  regulated,  677* 

entry,  landing,  and  shipping  of  eoods,  by  what  acts  regulated,  678» 

same  as  to  exportation  of  hats,  felts,  and  timber  and  wool»  678* 
of  trade  to  the  foreign  West  Indies,  678. 

enactment  of  the  stat.  28  Geo.  3.  c.  6.  in  this  respect,  678. 

what  articles  cannot  be  imported  from,  to  the  British  .colonies,  678.  > 

except  in  case  of  public  emergency,  678. 

how  to  be  done  in  such  case,  678.  'v 

as  to  the  manifest  required  on  ships  coming  from  and  going  to,  734.-*(8te 

"  CoZbfiy.) 

WHALEBONE, 

importation  of,  prohibited,  if  cut,  ^29. 
,    except  in  fins,  529. 

WHALE  FISHERY..-(See  "  Ftsheries:') 

foreign  protestants  employed  three  years  in,  naturalized,  125.  ^ 

how  they  lose  the  benefit,  125.  ; 

aliens  employed  in  southern  whale  fishery  how  naturalized,  125. 

bounties  on  vessels  employed  in  the,  273. 

what  may  be  imported  dutyfree  taken  in  the,  273. 

of  the  British  Greenland  and  Southern  whale  fisheries,  321  to  361. 

natives  of  the  north  accustomed  to  catch  whales  in  their  own  seas,  324. 
use  of  them  in  time  of  Alfred  king  of  Enfflaod,  325. 
in  those  days  numerous  on  the  coast  of  Norway,  325. 
a  company  formed  in  London  in  1553,  for  purposes  of  discovery,  325. 
the  purpose  gained  by  the  company,  325. 
what  became  of  the  adyenturers,  325. 

■  an  attempt  made  to  discover  a  north-west  passage  to  Chins^  325. 
history  of  the  first  introduction  of  whale  fishery  to  the  English,  325,  6. 
Dutch  ships  taken  prize  for  fishing  in  the  northern  seas,  326.  ^ 

Russia  company  fitted  out  two  ships  for  purpose  of  catching  whales, 

326. 
both  ships  were  lost,  326. 
Dutch  ships  allowed  to  fish  there,  327. 
frirther  quarrels  between  the  English  and  Dutch  ip^lative  to  right  to  fish  at 

Spitsbergen,  327. 
attempt  to  establish  a  joint  stock  company  of  Eoglish,  Scots/  and 

Zealanders  failed,  327. 
ancient  method  of  managing  the  whale  fishery,  328. 
modem  history  of  the  whale  fishery,  328,  9. 
observations  as  to  the  first  discovery  of  the,  329« 
act  of  navigation  dispensed  with  in  part,  in  order  to  favour  the  whale 

fishery,  329. 
provbion  of  the  25  Car.  2.  c.  7,  respecting  aame>  329. 

this  produced  some  private  attempts  to  revive  tha  fishery,  329* 
not  permanently  successful,  329. 
^  duties,  payable  on  oil  and  whalebone,  330. 

when  imported  io  foreign  bottomSf  330. 
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WHALE  FISHERY,— (<^<»»«I) 

of  the  British  Greenland  and  SoutlMRi  wbale  ftheriea, — («Mi(iiiiMi]^ 

act  O0ntinued»  but  not  one  ship  waa  fitted  out,  330. 

joint  8tock  company  eatabtisheoy  330. 

tt  existed  only  14  yeaiv,  3dOi 

South  Sea  company  attempts  the  whale  fishery,  33(>. 

the  result  of  this  attempt,  331. 

in  order  to  enoourage  said  oompany  the  proAiee  of  the  whsk  fishery  ms 

admitted  duty  free,  331. 

acavoe  any  Englishmen  oapahle  of  pioseouting  the  fisheiyi  331. 

the  expence  of  this  attemptb  d3U 

other  attempts  made,  331,  2. 

Sooth  Sea  compaay  great  leser«  by  the  fishery^  $BX 

statement  of  their  accounts,  399. 

the  beneficial  results,  if  their  attempts  had  sueoeededy  333. 

cottstvuotion  of  act  relHMFe  to  fkayment  of  the  custonson  die piodioe  of 

the  fisheiy,  333. 

bounty  granted  on  the  whale  fishery,  334. 

reasons  why  British  not  successful  in  this  fishery,  334,^5. 

very  precarious  in  the  frozen  seas,  335. 

increase  of  English  shipping  employed  in,  335. 

act  for  encouraging  it  from  the  American  oolonies^  335.  (, 

•diet  of  Frederick  V.  king  of  Denmark  regarding,  336. 

provision  of  88  Geo.  2.  c.  20.  regarding  the  shipping  empk^yedin,  336,  /• 

account  of  the  Dutch  whale  fishery,  397. 

repoitof  the  lords  of  trade  r^rding,  397. 

further  encouraged  by  exempnon  from  duty,  337,  S. 

bounties  and  encouragements  of,  further  continued,  338. 

importation  of  finsj  &c.  may  be  duty-free,  338. 

a  new  beuntr  given,  338. 

regulations  afwcting  the  manning  of  fishing  vessels,  338. 

bounty  may  be  insured,  338,  9. 

lOveBtioB  for  strikinc  the  harpoons,  339. 

premiums  to  colonial  vessels  importing  oil,  &c.  3?t9>  40. 

seal  skins  may  be  imported  duty  fre#,  340.  « 

further  regulations  respecdng  the  fishery,  340. 

jI^OO.  penalty  for  carrying  fishery  artificers  to  America,  3I9. 

seamen's  wages  to  be  detained  tin  return  home,  340. 

advantages  ^  the  southern  whide  fishery,  341. 

bottUdary  thereof  fixed,  341. 

ships  during  war  permitted  to  take  in  men  at  Shetland,^  341. 

provision  or  the  fishery  act  26  0.3.  c.  41.,  341. 

ships  proceeding  for,  to  be  vished  by  officer  of  customs,  341, 

his  duty  there,  341. 

he  is  to  certify  bis  visitation  and  examination,  Ike,  341. 

oath  of  master  on  vessels  setting  sail,  841.  and  n.  4. — (See  **  OaAn 

when  license  for  sailing  to  be  granted,  341, 

requisites  of  a  ship  to  proceed  on  the  voyage,  342. 

must  have  a  proportion  of  fishing  lines  and  harpoon  irons,  342. 

must  have  on  board  apprentices,  342* 

the  number  of  men  requisite,  342. 

,      certificate  of  custom  officer  on  her  return,  342« 

oath  on  ship's  return,  342» 

officer  of  customs  to  make  a  schedu^  of  persona  oti  bosid,  ^\>^^ 

oath,  Ik^ence,  schedule  ^d  certificate  to  ^  rrtumed  f  tj^e^coBuaw""* 

of  customs^  342* 
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WHALE  FISHERY,— (contoKed.) 

of  the  fintMb  Greeol^ad  aad  Soutliam  whole  fiahery, — (canimued.) 

they  are  then  entitled  to  a  bounty  of  30»»  per  toa  ef  the  ahip,  343. 
within  what  times  she  must  sail  to  he  entitled  to  the  hounty,  343. 
'  whaJ;  quantity  they  must  be  laden  with>  343. 

how  to  proceed  when  ship  ia  foveed  fiDm  the  aeas,  343* 
.   bounty  payable  wheve  by  aoddent  ship  does  not  sail  before  lOth  of  April* 
343. 
whaler  filling  in  with  king's  ship  nuat  produce  k^  book,  348* 

putting  into  foreign  ports,  343. 
whales,  &c,  may  be  impoited^  duty  feee,  343. 
oath  on  this  Qccasion,  343. 

granting  iuise  certificata  subjects  offender  to  a  penalty  of  4^ SOO.,  344« 
puDtshoaent  £or  altering,  finigiogt  ^o.»  344.. 
es^tent  of  the  seas  aseertained*  344* 

what  mariners  on  board  of  a  whaler  free  ftam  impress  lawa,  344* 
list  of  whalers  to  be  laid  before  paiiiam«nt»  344. 
how  far  apprentices  free  from  impress,  344.  n.  2« 
encouragements  of  the  southern  whale  fishery,  344,  5. 
at  what  time  wssels  must  sail  to  entitle  thenselTea  to  them,  345* 
how  far  their  titles  to  them  increased  by  liieir  rtiurri,  345. 
in  what  case  no  premium  allowed,  345. 
of  what  built  the  vessels-  must  be,  and  to  whom  belong,  345« 
-  how  they  are  to  be  nNmned,  345. 
log  book  must  be  kept  ai^  produced  at  sea  to  king^s  ships,  346. 
what  privileges  given  by  licence  from  the  East  India  company,  345. 

from  South  Sea  company,  345,  6. 
how  foreignecs  employed  in,  we  to  gain  the  piivih^e  of  British  subjects^ 

345,  6. 
times  prescribed  for  the  departure  and  aniTal  of  veseeU  endtled  to  the 

Sremiiuns,  346. 
itional  premiums  given^  346. 
the  distaAces  they  may  gOt  34€« 
they  must  license  as  be^re,  346. 
must  give  a  bond,  346 

what  vessels  may  be  armed,  and  what  lieence  noeeasary,  340.  ^ 

for^gners  bringing  in  their  vessels,  346,  7. 

importing  oil,  &c.  produce  of,  347. 
bounty  to  vessels  going,  to  the  GreenUnd  Seas  and  Bavis'a  Strnts,  347.. 
what  fishing  vessels  not  stay  out  more  than  1 6  months,  347» 
what  men  engaged  arie  exempt  from  impress,  34d. 
1791,  spermaceti  whale  fishery  commenced,  348. 
alteration  of  the  bounty  law,  348. 

whaling  boats  not  liable  to  seizure,  though  built  as  luggers,  348. 
further  liberty  given  to  them  of  sailing  beyond  certain  points,  34S« 
deficiency  in  time  of  war  in  men  allowed,  349. 
where  they  must  fill  up  their  complement,  349. 
to  what  islands  vessels  may  go  to  refresh  and  refit,  349,  50* 
amount  of  bounties  altered,  350. 
requisites  of  whalers  claiming  bounties  350,  L 
no  premium  payable  unless  ship  has  an  apprentice,  351.*— (See  "  Jip* 

prentice.") 
log  book  must  be  kept,  certain  facts  noticed  therein, '351. 
oath  of  master,  &c.  on  importation  of  oil,  Ike.,  351. 
>  IMeiia  j^50i.:if  h«  nwirea  on  board  any  ail»  te.  not  oaught  by  faircrew, 
2Sl.  •      ^ 
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WHALE  nSKBRY,— (continued.) 

of  the  Britiah  GreenWd  and  Southern  whale  fisheiy,*— (conltffiML) 
to  whom  penalty  to  be  paid«  351,  2. 
licence  and  bond  when  requirady  35 1 .  ' 

what  prifil^es  granted  to  foreign  fishermen  cominff  to  reside  beie,  352. 
further  bounties  on  the  southern  whale  fishery,  353. 
quantity  of  oil  that  vessels  fishing  in  the  South  Atlantic  Ocean  mmt  bin, 

353. 
how  fiur  vessels  passing  the  Cape  of  Good  Hope  may  extend  their  cnuMii 

353. 
further  encouragtments  held  out  to  fordgn  fishermen,  354. 

for    the   Greenland  Seas    ssd  Dim'i 
Straits  fisheries,  354. 
various  laws  regarding  the  duty  on  importation  of  oilf  ftCt  354. 
vessels  allowed  to  pass  the  Straits  of  Magellan,  or  round  Cspe  Homi 

without  licence,  355. 
granting  fiilse  certificates,  355. 
further  bounties,  355. 
oaths  required  of  foreigners,  356. 
bounties  added  and  continued  till  December  1819,  356. 
same  benefits  result  if  the  whaler  returns  to  Ireland  as  to  Grett  BriM 

356,  7. 
cause  of  decay  in  the  English  Greenland,  357- 
customs  regulating  the  practice  at  the  whale  fisheries,  357« 
where  two  ships  strike  the  same  whale,  357. 
'   case  deciding  the  point,  337. 
facts  of  the  case,  357,  8. 

histom  directly  the  reverse  in  the  Greenland  trade,  358. 
what  the  custom  is  there,  358. 

the  months  mentioned  in  28  Geo.  3.  c.  20.  mean  lunar  moDtlii>^9. 
when  a  mariner  engages  to  receive  a  proportion  of  profits  far  hii  ingtt) 

he  IS  not  considered  a  partner,  359.  .  w 

whether  ship  is  to  be  deemed  sea-worthy  when  her  crew  is  redootd  vf 

death  or  desertion,  359. 
construction  of  the  statutes  which  prwcrfbe  certain  limits  to  whtka,  S9I 
muster-roll  sufiicient  proof  that  apprentice  was  on  board,  360. 
case  where  mariners  stipulate  to  receive  part  of  the  cargo  as  their  ^nph 

360. 
men  serving  on  board  of  lobster  fishing  vessels  off  Heligohmd,  doc  vuk 

impress,  360. 
cases  relative  to  altering  the  stamps  on  insurances  for  whaling  voj*P> 

360,  1. 
distinction  between  outfit  and  goods,  361. 

WHAIlFING£R.^See  post,  third  volume,  "  Bailees.*') 

landing  or  lading  goods  on  board  of  ship  with^t  presence  of  officer,  v  " 
unlawfiil  times,  forfeiu  jflOO,  762. 

WILL, 

probate  of  will  here  binds  probata  granted  in  colony,  661. 


WINE, 

alien  may  not  export,  150. 


pping,170.-(See*'««l*«* 
navigation  aei  ]^77> 
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WINE.— (conttfitial.) 

prohibiled  to  be  impoited  from  the  Netherlands  or  Qermai^,  1 77' 
Rhmiith  wine  exoepUd  thereout,  179. 

this  exception  extends  to  ail  wines  of  the  growth  of  Germany  there* 
abouts,  535. 
opinion  of  Sir  T.  Trevor  as  to  the  extent  of  this  restriction,  1 78. 
does  not  extend  to  the  exclusion  of  wines  growing  on  and  near  the. 

Rhine,  178. 
the  restriction  relaxed  in  favour  of  Hungary  wines,  178. 
what  may  come  from  the  Austrian  Netherlands,  178,  9. 
how  French  wines  are  to  be  imported,  180. 

usages  regardiiuK  importation  of»  contrary  to  the  express  law*  183»  4. 
the  produce  of  the  Madeiras  may  be  exported  thence  to  the  colonies, 

228. 
the  produce  of  the  Axores  may  be  exported  thence  to  the  colonies* 
228. 
bond  required  on  being  taken  out  of  warehouse,  555.— (See  *'  Werehemmg.*') 
ships  must  lade  or  land  it  in  London  Dock  company,  559* 
except  it  is  produce  of  East  and  West  Indies,  559.— >(See  **  Landmg  emd 

«*  Lading  GcodiJ* 
regulaiUms  necessary  to  be  observed  to  entitle  foreign  wine  to  the  drambaek  on 
exportation,  599. 

debenture,  oath,  and  bond  for  it,  599. 
as  to  the  prisage  and  butlerage  of,  696,  98.— -(See  *<  Priioge  and  Butieragem**) 
as  to  tonnage  and  poundage  duties  on,  699.— (See  *'  Tonnage  and  Poundage*') 
as  to  the  dutie$  on,  on  importatumt  701 . 

the  prisaffe  and  butlerage  of,  when  abolished,  706. 

bought  m  the  grantees  of  the  crown,  and  wine  only  subject  to  the  custom 

duties,  706. 
the  only  duties  now  payable  are  those  mentioned  in  the  59  Geo.  3.  c*  52. 
under  what  regulations  it  may  be  imported  from  Jersey,  Guernsey,  Aldemey, 
and  Ireland,  707. 
it  must  be  in  British  or  Irish-built  vessels,  707* 
as  to  the  manfeet  for,  732. 

r^ulated  by  20  Geo.  3.  c.  40.,  732. 

cannot  be  imported  from  any  foroi^  country  without  manif(Bpt«  733. 

contents  and  requisites  of  the  manifest,  7d3. 

what  part  must  be  in  words  at  length,  733. 

this  manifest  is  required  in  addition  to  all  other  document^  733. 

maniftst  now  required  on  wines  coming  -from  East  Indies  or  Gape  of 

Good  Hope,  733. 
a  prMttce  had  obtained  of  not  requiring  the  manifest,  but  it  is  now  under* 

stood  that  a  prosecution  will  follow  if  ship  is  without  it,  733. 
imported  from  foreign  parts  not  subject  to  English  crown,  by  whom 

manifest  to  be  si^ed,  733. 
casks  containing  wme  for  importation  must  be  of  25  gallons,  771*  n.  2. 
evidence  shewinff  that  wme  was  within  the  exceptions  of  the  stat.  must  be 
given  by  the  defeAdant»  771.  .  - 

«to  the  extmperwii  for  removal  o^  843. 

when  wanted  to  remove  quantity  above  three  gallon^  what  to  eipresi^ 

843,44. 
how  to  be  granted  finr  a  private  person  not  a  dealer,  844. 
dealer  not  entitled,  to  permit*  if  wine  laid  in  before  licence,  844. 
person  intending  to  become  dealer  in,  must  take  out  licence  before  stoak 

]ai4  in,  844. 
oomputation  of  time  in  permit,  844. 


low  IKDKX  TO  THE  FIBST  XOLXJUM. 

WISBURO.— (See  «« Cutiomary  Law.'') 

ordbances  of  ore  Of,  high  authority,  96.] 

WITKBm.«-.(See  "  EfMrnee.*") 

on  trial  of  an  information  for  forfeiting  of  food8»  wbMi  oMster  of  vessel  is  vol « 
competent^  847. 

abroad  or  gomg  abroad,  how  to  proceed  to  get  faia  eWdenee,  <S55 — (See  **£»- 
deuce/') 

witness  in  India,  how  to  get  his  eridence,  when  proceedings  are  in  K.Bu, 
655,  6. 

when  proceedings  are  in  parliament,  656.—- (See  **  PatUament,'*) 

to  support  chai^  of  misdemeanour  committed  in  India^  how  to  get  hb  eii- 
dence,  657*  * 

to  support  charge  against  persons  holding  public  offices  abroad,  657. 

m  Sttcn  prosecutions  K.  B.  may  order  witness  to  be  examined  on  de  bene  in- 
terrogatories, 657. 

wfavt  summons  sufficient  to,  from  commissioners  of  excise,  825  • 

as  to  the  duties  on  importation  of>  707.' 

Santa  Mmria  wood,  fit  for  nand  purposes,  exempt  from  them  tffi  March 

1820.  707. 
but  the  importation  roust  be  in  Britbh  built  shipping,  British  narigated, 

and  flrom  bay  of  Honduras,  707. 
same  regulations  in  fbroe  with  respect  to  teike  wood  from  British  ocAonies 

in  AfriA,  707. 
in  this  case  due  entry  mun  be  made,  and  wood  hnded  m  pieseooe  of 

dffioer,  707. 
same  provisions  in  force  in  relation  to  importation  or  this  wood  from  East 

IfiNues,  707. 
thtyare  contained  in  the  34  Geo.  3.  c.  56.,  707. 

WOdD.^See  ••  rmber.") 

WOOL.  _    ,^, 

mij^  ibWHtiriy  be  exported  by  aliatt.  i-w.  loi. 

alien  to  be  sworn  to  hold  no  staple  of  beyond  sea,  IM. 

not  to  be  exported  by  natundborn  subjects,  151. 

cotton  wooi  may  be  nnponed  from  any  port  in  British  ships,  Brilisli  narigated, 

m. 

One  of  the  colonial  enumerated  articles,  222. 

to  te  tlR  eneoutHgement  of  impctftMm  of  wool,  539. 

the  thities  psjaMe  mi  importation  of,  539. 

as  to  cottott  W*ol,  539.— (See  **  Cotton.") 

the  words  <<  ail  aoru  of  wool"  in  43  Geo.  3.  c.  143.  does  not  Attend  to  cot- 
ton wool,  539. 
(laiitiot  be  txp&rttd,  571. 
forfeiture  in  case  of  its  being  exported,  571.  73. 

exporting  wool  was  once  felony,  572.  .    -w»  -^ 

an  the  early  prtffisions  regarding  the  export  of  it  w«tj  repealed  by  the  28  Geo«a. 

c.  38.,  572. 
they  extend  to  WOoH^lk,  mx)rtlin|s,  shortlings,  waddii^,  Sm5.,  572,  8. 
but  the  ptorisions  regafditig  wool  shorn,  and  some  others,  are  exceptod^  572. 
prohibition  extends  to  matiufhctuies  of  wool  slightly  made  up,  573. 
persons  concerned  in  illegal  exportation  thereof  pay  penalty,  57^ 
subject  also  to  imprisonment,  573. 
puivbbment  in  case  of  a  second  offence,  573r 
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'WOOhf—icontmued.) 

articles  and  the  carriage  are  also  forfeited,  574. 

but  it  may  be  exported  from  Seutham^loti  to  lersey^  Guerosey,  AMemey  or 

Sark,  574. 
king  may  permit  expectation  of  trorated  and  worsted  yam  to  Canada,  i7<4. 
quantity  limited  to  20,000  lbs.»  574. 
inland  commerce  in  vnwA  is  under  teguUtienSy  574. 
former  provisions  respecting,  how  far  repealed,  574,  5. 
provisions  now  in  force,  b7l^> 
pressing  wool  is  prohibited,  575. 

'  pressing  together  yam  made  of  wool  is  Itkewiae  an  ofienee,  575. 
what  information  for  the  ofibnce  i)eed  not  state,  575. 
where  the  trial  of  it  must  take  plaee^  575.-^(See  **  iirfvrmuthn.*^) 
transporting  it  out  of  the  realm  in  night  is  called  owling,  575. 
it  is  an  offence  at  common  law,  575. 
trade  in,  from  West  Indies,  by  w4iat  fltatutes  regulated,  678. 
as  to  the^importation  of  it,  purchased  before  the  5th  July  181,9,  708. 
assisting  m  ill^ally  lauding  or  exporting  it,  in  what  cases  benefit  of  clergy 
allowed,  812. 

WOOLLEN  GOODS.— ("See  fFooi:') 

formerly  totally  prohibited  to  be  imported,  519. 
now  only  prohibited  by  imposition  of  high  duties,  519. 
'  tools  and  implements  used  in  the  manufacture  6f  them  canpot  be  imported, 
519„20. 

WRECK,~(See  second  eiilume^  *'  ITVaolt.") 

as  to  the  duties  payable  on  goods  thrown  ashore  from  a  wreck,  712,  13. 
what  are  now  chargeable  with  duties>  Addenda,  848,  52  G.  3.  c.  159. 

WRITS, 

if  not  minbterially  directed  may  bsue  on  a  proper  case  to  every  dominion  ot 

the  crown,  659. 
therefore  mandamus,  prohibition,  habeas  corpus,  and  certiorari  wilL  run  there, 

659. 
none  of  any  kind  will  run  in  foreign  dominions,  659. 
they  will  go  to  places  under  subjection  of  the  crown,  659. 
but  not  to  dommions  belonging  to  princef  who  succeeds  to  the  English  throne, 

659. 
of  habeas  corpus  will  not  go  to  Scotland  or  the  Electorates  659. 
of  habeas  corpus  will  go  to  Ireland,  Guernsey,  Jersey,  or  .Isle  of  Man,  659. 
formerly  such  a  writ  might  go  to  Calais,  659. 
notwithstanding  this  power  court  will  not  interfere  where  it  cannot  Judge  of 

the  cause,  659. 
therefore  applications  are  frequently  made  to  the  king  in  council  for  redcess, 

659. 
and  this,  though  the  mode  by  habeas  corpus  would  have  been  the  most  effec* 

tual  and  proper  method,  659. 
as  to  writs  of  assistance  to  search  houses  for  uncustomed  goods,  790. 
to  be  under  seal  of  court  of  exchequer,  790. 
purport  of  the  writ,  790. 

officer  to  take  constable  with  him,  and  enter  in  day-time  and  search,  790k 
not  vacated  by  death  of  the  commissioners  therein  named,  790. 
or  in  consequence  of  revocation  of  the  commissioners  patent,  790. 
but  it  is  to  remain  in  force  during  his  Majesty's  reign,  790. 
and  due  obedience  is  to  be  paid  to  it,  790. 
under  what  circamstances  writs  of  asnstauce  will  be  granted,  790. 
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WRinNOS,— (Set  •«  fMeMce."^) . 

made  and  attaitcd  jn  the  East  Indiei  how  to  be  piofed  here,  (S58. 

anaetmaiit  of  the  stat.  26  G.  3.  c.  57.  on  this  head,  658. 

proof  of  handwriting  of  the  party  and  the  witnees  is  snffide&t,  658. 

Dttt  proof  must  bo  added  of  such  witness'  residence  in  East  Indiei,  6&S< 

this  to  be  deemed  as  ^ood  evidence  as  if  witnesses  were  dead,  658. 

the  rule  reversed  appbes  to  courts  of  Justice  in  the  Ssst  Indies,  658. 

sinee  which  statute  it  is  held  generally  that  proof  of  subscribing  witoesiei  haod 

writing  is  sufficient,  658. 
but  in  such  eases  such  witnesses  most  be  abroad,  658. 
but  where  witness  was  dead,  and  proof  of  his  hand-writing  was  gifts,  and 

that  defendant  wis  present  at  the  time,  it  waa  held  sufficient,  658^  9. 

TAKN, 

of  linen  goods  made  of,  how  far  prohibited  to  be  imported  or  wonii  524. 
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